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NEW LAWS IN VOLUME 4 (Part 2) 


For index see pocket supplement to Replacement Volume 9 


ENACTED IN 1963 


School foundation program, anticipatory increase, 75-3612.1 to 75-3612.3. 
University of Montana, revenue-producing facilities at, 75-216 to 75-223. 
Validation of defective conveyances, 73-208. 


ENACTED IN 1965 


Child care institutions, school districts for, 75-5501 to 75-5508. 

Community college districts, 75-4413 to 75-4430. 

Consolidated intercounty school districts, 75-1813.1. 

County poor funds, additional levy for, 71-106 note. 

Economic opportunity and poverty relief, 71-1601 to 71-1604. 

Equalization aid to schools attended by children residing on state institution property, 
75-3624. 

Joint high school districts, 75-4612 to 75-4614. 

Joint interstate school facilities, 75-3109 to 75-3113. 

Residence determination for university tuition purposes, 75-506.2 to 75-506.6. 

School safety patrols, 75-5401 to 75-5405. 

Transportation of pupils living near school, 75-1641 to 75-1644. 

Unification of county high schools, 75-4120.1, 75-4120.2. 

Validation of defective conveyances, 73-209. 


ENACTED IN 1967 


Financing of schools, 75-3806. 

Insurance for school districts, 75-1645. 

Medical assistance, 71-1511 to 71-1526. 

Residence determination for university tuition purposes, 75-506.7. 
School district’s leasing of buildings, 75-3114 to 75-3125. 

State educational institutions, research, 75-313, 75-314. 

Teachers’ retirement system, funding, 75-2709.1, 75-2709.2. 
Validation of defective conveyance, 73-210. 

Vocational training centers, 75-4308. 


ENACTED IN 1969 


Interlocal co-operative agreements, financial administration of, 75-3738 to 75-3742. 
Public employees’ retirement reserve fund, 75-1646, 75-1647. 

School prayer, 75-2405.1. 

Schools, driver education, 75-5310 to 75-5317. 

Validation of defective conveyances, 73-211. 

Vocational education, post-secondary, 75-4309 to 75-4323. 


AMENDMENTS IN VOLUME 4 (Part 2) 


Agricultural experiment station, 75-706, 75-723. 
Board of railroad commissioners, 72-102. 
Community colleges, 75-4423, 75-4425, 75-4426. 
Exchange of property, 74-505. 
Grain inspection laboratory, 75-807, 75-811. 
Holidays, 75-2212. 
Montana university system, 75-216, 75-401, 75-402, 75-506.1, 75-506.3, 75-506.4, 75-506.7. 
Public utility, reports and examinations, 70-110, 70-111. 
Public welfare, 
County welfare programs, 71-106, 71-216, 71-217, 71-222. 
Dependent children, aid to, 71-501, 71-509. 
Federal funds, 71-901. 
General relief, 71-302, 71-307 to 71-309. 
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AMENDMENTS IN VOLUME 4 (Part 2) (Continued) 


Public welfare, 
Lien on property of recipient, 71-241. 
Medical assistance, 71-1524. 
Old-age assistance, 71-402, 71-405, 71-406. 
Public assistance, grants of, 71-230, 71-242. 
Silicosis payments, 71-1003, 71-1004, 71-1008. 
State administrator, 71-209. 
State board and department, 71-202, 71-203, 71-206, 71-209, 71-211, 71-222, 71-241. 
Railroad companies, 72-211, 72-224, 72-627. 
Recording conveyance, notice, 73-201. 
Residence determination, tuition, 75-506.3, 75-506.4. 
Retail installment sales, 74-608. 
Sale of goods, 74-325. 
School census, 75-1904. 
School districts, 75-1802, 75-1804, 75-1805, 75-1810, 75-1813. 
Schools in general, 
Budget system, 75-1706, 75-1713.1, 75-1716, 75-1719, 75-1720, 75-1723, 75-1816, 
75-4516.1, 75-4518.1, 75- 4521, 75- 4524, 75- 4525. 
Crippled children, education of, 75-1406. 
Federal aid, acceptance, 75-5101. 
Financing of schools, 75-3701, 75-3706, 75-3722, 75-3801, 75-3806, 75-3904, 75-3908, 
75-3914. 
Foundation program and state equalization aid, 75-3611 to 75-3621. 
. Health instruction, 75-2009. 
High schools, 75-4601, 75-4607. 
Indians, free tuition, 75-506.1. 
Junior high schools, 75-4202. 
Law enforcement academy, 75-5203, 75-5205, 75-5206, 75-5208. 
Lunch program, 75-4802, 75-4803, 758 4805, 75- 4806. 
Special education for retarded and handicapped children, 75-5001, 75- 5003, 75- 
5005. 
State board of education, 75-106, 75-107. 
Teachers’ rights and duties, 75-2401. 
Certification of teachers, 75-2501, 75-2516, 75-2518, 75-2521. 
Retirement system, 75-2701, 75-2703, 75-2707 to 75-2709. 
Textbooks, 75-3503, 75-3505. 
Transfer of students outside district, 75-1630, 75-4146, 75-4230. 
Transportation of pupils, 75-3308, 75-3403, 75-3413, 75-3414. 
Trustees’ duties, 75-1632. 
Vocational education, 75-4241, 75-4246. 
State educational institutions, control, 75-301 to 75-303. 
tate geologist, 75-606, 75-607. 
Superintendent of public instruction, 75-1301, 75-1303, 75-1315. 
Teachers’ rights and duties, retirement system, 75-2701, 75-2703 to 75-2705, 75-2707 to 
75-2709. 
Television districts, 70-426. 
Trustees, 
Duties, 75-1637. 
Elections, 75-1604, 75-1614, 75-1618. 
Meetings, 75-1621, 75-1622. 
University of Montana, revenue-producing facilities, 75-216. 
Veterans’ burial, 71-120 to 71-122, 71-123, 71-125. 
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MONTANA REVISED CODES 


TITLE 70—PUBLIC UTILITIES 


Chapter 1. 
4, Television, 70-426. 


Public service commission—regulation of public utilities, 70-110, 70-111. 


CHAPTER 1—PUBLIC SERVICE COMMISSION—REGULATION OF 
PUBS LIGgU PGRETES 


Section 70-110. 


Failure of public utility to make reports or permit examinations— 


penalty for violation of safety regulations. 
70-111. Records and reports of commission. 


70-104. (3882) 
Informal Hearing 


Fundamentals of a fair hearing, required 
by section 27, article III of the Montana 
constitution were denied parties opposing 
rate increase when a hearing was held by 
_ the public service commission without the 
presence of the opponents, and when the 
testimony of that hearing was not spread 
on the record. Cascade County Consumers 
Assn. v. Public Service Commission, 144 
M 169, 394 P 2d 856, 864. (Dissenting 
opinion, 144 M 169, 394 P 2d 856, 875.) 


70-106. 


Leaseholds 


Value of gas leases was properly in- 
cluded in rate base for power company 
seeking increased natural gas rate where 
there was ample testimony as to the lease- 
holds being used and useful to support 


70-110. (3888) 


examinations—penalty for violation of safety regulations. 


Power to prescribe rules of procedure—judicial power. 


Posthearing Audit 


Where audit had been requested in 
utility rate increase case by opponents of 
increase, both sides were given ample time 
to present evidence and cross-examine 
witnesses, opponents were permitted to 
go into utility books with expert wit- 
nesses, and the public service commission 
hired independent rate experts, opponents 
were not denied a full and fair hearing 
because of posthearing audit made by the 
employees of the commission. Cascade 
County Consumers Assn. v. Public Serv- 
ice Commission, 144 M 169, 394 P 2d 856, 
869. (Dissenting opinion, 144 M 169, 394 
Fi 20.85605 8/5.) 


(3884) Power of commission to ascertain property values. 


the public service commission. Cascade 
County Consumers Assn. v. Public Serv- 
ice Commission, 144 M 169, 394 P 2d 
856, 870. (Dissenting opinion, 144 M 169, 
394 P 2d 856, 875.) 


Failure of public utility to make reports or permit 


Any officer, 


agent, or person in charge of the books, accounts, records, and papers, 
Or laty) o1them, of any public utility, who ‘shall reuse) or fail for 1a 
period of thirty days, to furnish the commission with any report re- 
quired by the provisions of this act, and any officer, agent, or person 
in charge of any particular books, accounts, records, or papers relating 
to the business of such public utility, who shall refuse to permit any 
commissioner or other person duly authorized by the commission, to 
inspect such books, accounts, records, or papers on behalf of the com- 
mission, and every firm, person, corporation or association violating 
anv safety regulation of the commission, shall be subject to a fine of 


1 


70-111 PUBLIC UTILITIES 
not less than one hundred dollars nor more than one thousand dollars 
($1,000), such fine to be recovered in a civil action upon the complaint 
of the commission in any court of competent jurisdiction; and each day’s 
refusal or failure on the part of such officer, agent, or person in charge, 
and each day in which a violation of a safety regulation persists, shall 
be deemed a separate offense, and be subject to the penalty herein 
prescribed. 

History: En. Sec. 8, Ch. 52, L. 1913; 


re-en. Sec. 3888, R. C. M. 1921; amd. Sec. 
1, Ch. 248, L. 1969. 


and inserted “each day in which a viola- 
tion of a safety regulation persists” before 
“shall be deemed a separate offense.” 


Amendments Effective Date 
The 1969 amendment inserted ‘every Section 2 of Ch. 248, Laws 1969 pro- 
firm, person, corporation or association vided the act should be in effect from and 


after its passage and approval. Approved 


March 6,.1969. 


violating any safety regulation of the com- 
mission” before ‘shall be subject to a 


fine’; raised the fine from $500 to $1,000; 


70-111. (3889) Records and reports of commission. The commis- 
sion shall make reports as provided in section 2 [82-4002] of this 
act, whieh reports"shall as nearly as may be, confornr m= a vemneral 
way to those of the railroad commission of the state, and be made at 
the same time. All the reports, records, accounts, files, papers, and memo- 
randa of every nature in the possession of the commission shall be 
open to the public at all reasonable times, subject to the exception that 
when the commission deems it necessary, in the interest of the public, 
it may withhold from the public any facts or information in its posses- 
sion, fora; period .of, Mot,.more,than ninety. days atter the: acquisition of 
such facts or information. 


History: En. Sec. 9, Ch. 52, L. 1913; 
re-en. Sec. 3889, R. C. M. 1921; amd. Sec. 
29, Ch. 93, L. 1969. 


70-128. 


Jurisdiction 

Where neither the parties nor the facts 
are the same in two cases to set aside 
orders of public service commission, and 
no effort to consolidate the two cases 
was ever made, court in one case was 
not deprived of jurisdiction to enter judg- 


Amendments 
The 1969 amendment substituted the re- 


porting requirements of section 82-4002 
for former provision requiring annual re- 


ports for each calendar year. 


(3906) Action to set aside rates or charges fixed by commission. 


ment on theory that other court had first 
obtained jurisdiction of the appeal. Cas- 
cade County Consumers Assn. v. Public 
Service Commission, 144 M 169, 394 P 
2d 856, 863. (Dissenting opinion, 144 M 
169, 304 P 2d 856, 875.) 


CHAPTER 38=TELEGRAPH, TELEPHONE SAND ELECTRIC LIGHT 
AND POWER LINES 


70-301. 


Electric Lines 


Electric co-operative could not enjoin 
competing power company from extend- 
ing power lines to residents previously 
served by co-operative on basis that it 
acquired certain rights to serve customers 


(6645) Rights of way for pole lines, etc. 


after having set out on expensive pro- 
gram of erection and operation of distri- 
bution lines to customers in question. Yel- 
lowstone. Valley Elec. Co-op.,. Inc. v. 
ae Power .Co.7 150 "M25 1Gmea a7 
Odiidt 


TELEVISION 70-426 


CHAPTER 4—TELEVISION 


Section 70-426. Annexation of contiguous areas—petition—hearing—resolution 


70-426. Annexation of contiguous areas—petition—hearing—resolution. 
The boundaries of a television district created by authority of Chapter 4 
of Title 70 of the Revised Codes of Montana, 1947; may be altered and 
outlying areas be annexed from territory contiguous thereto in the follow- 
ing manner; 

(a) A petition shall be signed by owners of television sets within the 
proposed area, equal in number to not less than fifty-one per cent (51%) 
of the registered electors who are owners of television sets within the area 
to be annexed; 

(b) The petition shall designate the boundaries of the contiguous area 
to be annexed and ask that it be annexed to the existing television district; 

(c) The petition shall be transmitted to the clerk and recorder and 
the hearing and notice thereof shall be the same as provided by sections 
70-412 through 70-414, R.C.M. 1947; 

(d) After the hearing the board of county commissioners shall adopt 
a resolution either annexing the area to the existing television district or 
denying the petition. 

History: En. Sec. 1, Ch. 48, L. 1963. Codes of Montana, 1947; may be altered 

: and outlying areas may be annexed from 

‘Title of Act territory contiguous to an existing tele- 
An act providing that boundaries of a_ vision district; and providing the proce- 


television district created by authority of dure for such annexation. 
Chapter 4 of Title 70 of the Revised 


TITLE 71—PUBLIC WELFARE AND RELIEF 


Chapter 1. ye poor—care of, by county commissioners, 71-106, 71-120 to 71-123, 
1-125. 

2. Public Welfare Act part 1—to establish a state department of public 
welfare and county departments of public welfare, 71-202, 71-203, 
71-206, 71-209, 71-211, 71-216, 71-217, 71-222, 71-230, 71-241, 71-242. 

3. Public Welfare Act part 2—general relief—to provide aid to the unem- 
ployable, destitute and those made destitute through lack of employ- 
ment and all those in need of public assistance not eligible or otherwise 
cared for under other parts of this act, 71-302, 71-307 to 71-309. 

4. Public Welfare Act part 3—to provide for old-age assistance to aged per- 
sons in need in conformity with Title 2 of the Federal Social Security 
Act of 1935 or as amended, 71-402, 71-405, 71-406. 

5. Public Welfare Act part 4—to provide for aid to needy dependent children 
in conformity with part 4 of the Federal Social Security Act of 1935 or 
as amended, 71-501, 71-509. 

9. Public Welfare Act part 8—appropriations, disposition of funds and dis- 
bursements, 71-901. 

10. Public Welfare Act part 9—to provide for payments to persons having 
silicosis, 71-1003, 71-1004, 71-1008. 

15. Medical assistance, 71-1511 to 71-1526. 
16. Economic opportunity and poverty relief, 71-1601 to 71-1604. 


CHAPTER 1—COUNTY POOR—CARE OF, BY COUNTY 
COMMISSIONERS 


Section 71-106. Support of poor and indigent persons—tax levy. 


71-120. Burial of deceased military service men and women. 
71-121. County of residence to bear expense. 
71-122. Person conducting burial to report expense. 
71-123. Duty of county clerk. 
71-125. Act not to apply to nonresidents. 
71-106. (4465.4) Support of poor and indigent persons—tax levy. 


The board of county commissioners has jurisdiction and power under 
such limitations and restrictions as are prescribed by law: 

To provide for the care and maintenance of the indigent sick, except 
as otherwise provided in other parts of this act, or the otherwise depend- 
ent poor of the county; erect and maintain hospitals therefor, or otherwise 
provide for the same, and for said purposes to levy and collect annually 
a tax on property not exceeding seventeen (17) mills, which levy shall 
be made at the time other tax levies are made on property, as provided 
by law. 

History: En. Subd. 5, Sec. 1, Ch. 100, 


L. 1931; amd. Sec. 1, Ch. 165, L. 1941; 
amd. Sec. 1, Ch. 23, L. 1943; amd. Sec. 
11, Ch. 212, L. 1965; amd. Sec. 1, Ch. 69, 
L. 1967. See history of Sec. 16-1001. 


Amendments 


The 1965 amendment inserted “except 
as otherwise provided in other parts of 
this act” after “indigent sick” near the 
beginning of the second paragraph. 

The 1967 amendment deleted “from 
each resident of the county, between the 


ages of twenty-one (21) and sixty (60) 
years a poll tax of two dollars ($2.00) at 
a meeting of the board of county com- 
missioners held in December of any year, 
to become effective as of January first of 
the following calendar year, and” after 
“annually”; substituted “seventeen (17) 
mills” for “three-fifths (3/5) of one per 
cent (1%)” after “not exceeding”; de- 
leted “last mentioned” before “levy shall 
be made”; and deleted “or either of such 
levies when both are not required, and to 
expend not to exceed five per cent (5%) 


CARE OF POOR BY COUNTY COMMISSIONERS 


of any such levy for the collection of 
said tax, or of any part thereof. When- 
ever a resolution is adopted levying a 
per capita tax the clerk of the board shall 
immediately prepare and deliver copies 
thereof to the county assessor and county 
treasurer. The county assessor after re- 
ceiving such copy of resolution, when 
making an assessment of any property 
belonging to any person liable for the 
payment of such per capita tax must 
enter on the assessment list, and also 
on any statement given the taxpayer, 
showing the value of the property as- 
sessed, the amount of such per capita 
tax, and the county treasurer when col- 
lecting the tax on such property shall 
at the same time collect the amount of 
such per capita tax as showing on said 
statement” at the end of the section. 


Temporary Additional Tax Levy (Laws 
1965, Ch. 221) 


An act to authorize, in certain in- 
stances, the boards of county commis- 
sioners to levy an additional tax of not to 
exceed ten and one-half (10.5) mills for 
the county poor funds; providing for an 
effective date and repealing all acts and 
parts of acts in conflict herewith. 


Section 1. Whenever the boards of 
county commissioners of counties coming 
within the provisions of this act find that 
the total amount that may be derived 
from all other sources will be inadequate 
to provide the revenue necessary to meet 
the appropriations for expenditures to be 
set forth in the poor fund section of the 
county budget, such county commission- 
ers shall have the power and the authority 
to levy, not to exceed ten and one-half 
(10.5) mills, or so much thereof as may 
be necessary, to meet such expenditures, 
as an additional levy for the county poor 
fund after receiving a certificate authoriz- 
ing them so to do, issued by the state 
‘board of equalization as in this act 
provided. 

Section 2. On or before the second 
Monday in July, the boards of county 
commissioners of counties desiring to avail 
themselves of the provisions of this act 


71-107. (4465.5) Poor farm. 


Cross-References 
Power of county commissioners to lease 
county property for operation of a board- 


ing home or nursing home for aged per- 
sons, sec. 16-1036. 


71-120. 


71-120 


shall submit a certified copy of their 
county poor fund budget to the state 
examiner and a like certified copy of such 
budget to the state department of ‘public 
welfare. The state examiner shall ex- 
amine such budget and if it is found by 
the state examiner that such budget is in 
compliance with the laws of this state 
and the rules and regulations of such 
examiner’s office, he shall so certify and 
transmit such certified copy of the budget, 
together with his certificate thereon, to 
the state board of equalization. The state 
department of public welfare shall ex- 
amine such budget and if it finds the ex- 
penditures and revenues of the previous 
year are correct and the estimated ex- 
penditures and revenues for the current 
year are approximately correct, then such 
department shall transmit such copy, to- 
gether with its certificate, to the state 
board of equalization. 


Section 3. The state board of equaliza- 
tion shall, on receipt of the certified copies 
of such county poor fund budget con- 
taining certificates as provided in section 
2 hereof, examine such documents and if 
such board finds that a levy as authorized 
in section 1, or any part thereof, in addi- 
tion to all "other poor fund revenues is 
necessary, the said board shall certify 
the amount of the levy to be made by 
the county commissioners of such county 
and transmit such certificates to such 
board of county commissioners who shall 
thereupon be authorized to make such 
levy as is authorized. 


Section 4. This act shall be in full 
force and effect from the first day of July, 
1965 to the thirtieth day of June, 1967. 


Section 5. All acts and parts of acts in 
conflict herewith are hereby repealed. 


Prior laws, identical in nature, were 
Laws 1955, Ch. 73, in force from July 1, 
1955 to June 30, 1957; Laws 1957, Ch. 36, 
in force from July 1, 1957 to June 30, 
1959; Laws 1959, Ch. 46, in force from 
July 1, 1959 to June 30, 1961; Laws 1961, 
Ch. 10, in force from July 1, 1961 to June 
30001963" "and. baws 903.5 (CHa 202... itt 
force from July 1, 1963 to June 30, 1965. 


Power of county commissioners to 
operate boarding home or nursing home 
for the aged, secs. 16-1037, 16-1038. 


(4536) Burial of deceased military service men and wom- 


en. (1) It shall be the duty of the board of commissioners of each 
county in this state to designate some proper person in the county, who 


71-120 PUBLIC WELFARE AND RELIEF 

shall be known as veterans’ burial supervisor, preferably an honorably 
discharged service man or woman, whose duty it shall be to cause to 
be decently interred the body of any honorably discharged service man 
or woman, who shall have served in any branch of the armed services 
of the United States and who may hereafter die or any service man 
or woman who died while in service during any declared or undeclared 
war, or female resident of the Montana veterans’ home, who may here- 
after die. Such burial shall not be made in any burial grounds or ceme- 
tery, or in any portion of any burial grounds or cemetery, used ex- 
clusively for the burial of pauper dead. 

(2) _The expense of burial shall be two hundred fifty dollars ($250), 
to be paid by the county commissioners of the county in which the 
deceased was an actual bona fide resident at the time of death. 

(3) The benefits hereof shall not be available in the case of any 
decedent whose executor, administrator or heirs waive the benefits. 

(4) That the expense of each burial of a female resident of the 
Montana veterans’ home, shall not exceed the sum of two hundred fifty 
dollars ($250), to be paid by the county commissioners of the county in 
which the deceased person resided prior to her admittance to the Mon- 
tana veterans’ home. 


(5) In the event any such honorably discharged person, male. or 
female, who shall have served in the armed services of the United States, 
and who is a resident of the state of Montana, shall die while tempor- 
arily absent from the state or county of his residence, then the provi- 
sions of this act shall apply, and the burial expenses not exceeding the 
amount herein specified shall be paid in the same manner as above pro- 
vided. 

(6) Whenever any such honorably discharged person, male or female 
hereinbefore described shall die at any public institution of the state of 
Montana, other than the state veterans’ home, and burial for any cause 
shall not be made in the county of the former residence of the de- 
ceased, the officers of said state institution, as aforesaid, shall provide 
the proper burial herein prescribed except that the expense of each burial 
shall not exceed the sum herein allowed, which expense shall be paid 
by the county in which the decedent resided at the time of entry into 
such institution, but no such burial shall be covered by any special or 
standing contract whereby the cost of burial is reduced below the maxi- 
mum hereinbefore fixed, to the disparagement of proper interment. 


History: En. Sec. 1, Ch. 39, L. 1903; marine” before “whose duty it shall be” 


re-en. Sec. 2065, Rev. C. 1907; amd. Sec. 
1, Ch. 89, L. 1909; amd. Sec. 1, Ch. 109, 
L. 1911; amd. Sec. 1, Ch. 178, L. 1919; 
amd. Sec. 1, Ch. 194, L. 1921; re-en. Sec. 
4536, R. C. M. 1921; amd. Sec. 1, Ch. 181, 
L. 1931; amd. Sec. 1, Ch. 163, L. 1937; 
amd. Sec. 1, Ch. 52, L. 1939; amd. Sec. 1, 
Ch. 25, L. 1945; amd. Sec. 1, Ch. 310, L. 
1967; amd. Sec. 1, Ch. 96, L. 1969. 


Amendments 


The 1967 amendment substituted “serv- 
ice man or woman” for “soldier, sailor or 


in the first sentence, substituted ‘service 
man or woman” for “person, whether 
male or female, and including nurses” 
before ‘who shall have served” and in- 
serted “or any service man or woman 
who died while in service during any de- 
clared or undeclared war, or female resi- 
dent of the Montana veterans’ home, who 
may hereafter die” after “who may: here- 
after die” at the end of the first sentence; 
added. “and provided” at the end of sub- 
paragraph (2); added subparagraph (3); 
and, in the last paragraph, substituted 
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’ 


“veterans’”’ for “soldiers’” before 
“home.” 

The 1969 amendment designated the 
first paragraph as subsection (1); redesig- 
nated former subparagraphs (1) through 
(3) as present subsections (2) through 


(4); in subsection (2), increased the bene- 


fit payable from $150 to $250; in subsec- 
tion (4), increased the benefit payable 
from $100 to $250; designated the last two 
paragraphs as susections (5) and (6); 
and made minor changes in phraseology 
and punctuation. 


71-121. (4537) County of residence to bear expense. The expenses 
of such burial shall be paid by the county in which such service man or 
woman dies or if death occurs while in service, the county of his last 
residency, but if such deceased person has a residence in another county 
in this state than the one paying the expenses, the county of his residence 
shall refund the money advanced by the county where he died. The 
claimant shall be a relative or guardian unless otherwise directed. Ex- 
penses of such funeral shall be audited and paid as other expenses are 
audited and paid by the county. 


History: En. Sec. 2, Ch. 39, L. 1903; 
re-en. Sec. 2066, Rev. C. 1907; re-en. Sec. 
4537, R. C. M. 1921; amd. Sec. 2, Ch. 310, 
L. 1967. 


Amendments 


The 1967 amendment substituted “serv- 
ice man or woman dies or if death occurs 
while in service, the county of his last 
residency” for “soldier, sailor, or marine 
dies” near the beginning of the section 
and inserted the present second sentence. 


71-122. (4538) Person conducting burial to report expense. It shall 
be the duty of the person appointed as provided in section 71-120 to cause 
such deceased person to be buried as provided in this act, and he shall 
immediately report his action to the clerk of the board of county commis- 
sioners, setting forth all the facts, together with the name, rank, or com- 
mand, so far as is known, to which the deceased belonged, as such service 
man or woman, the date of death, place of burial, and his occupation while 
living, and also an itemized statement of the expenses incurred by reason 
of such burial. 


History: En. Sec. 3, Ch. 39, L. 1903; Amendments 


re-en. Sec. 2067, Rev. C. 1907; amd. Sec. 
1, Ch. 109, L. 1911; re-en. Sec. 4538, 
R. C. M. 1921; amd. Sec. 3, Ch. 310, L 


The 1967 amendment substituted “serv- 
ice man or woman” for “soldier, sailor, 
Ofemarine: 


1967. 


71-123. (4539) Duty of county clerk. It shall be the duty of the clerk 
of the board of county commissioners, upon receiving the report and state- 
ment of expenses provided for in this act, to transcribe, in a book to be 
kept for that purpose, all the facts contained in such report concerning 
such service man or woman. It shall also be the duty of said clerk, upon 
receiving the report of the burial of such deceased person, to make appli- 
cation to the proper authorities under the government of the United 
States for a suitable headstone, as provided by act of Congress, and to 
cause the same to be placed at the head of the grave of such service man 
or woman, the expense of which shall not exceed the sum of twenty 
dollars ($20) for cartage of and properly setting up each stone. The ex- 
pense thus incurred shall be audited and paid as provided in section 71-121 
for the burial expenses. 
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History: En. Sec. 4, Ch. 39, L. 1903; 
re-en. Sec. 2068, Rev. C. 1907; re-en. Sec. 
4539, R. C. M. 1921; amd. Sec. 1, Ch. 


146, L. 1963; amd. Sec. 4, Ch. 310, L. 


1967. 


Amendments 
The 1963 amendment increased the al- 


71-125. 


(4541) Act not to apply to nonresidents. 


PUBLIC WELFARE AND RELIEF 


lowance specified near the end of the 
second sentence from $10 to $20. 

The 1967 amendment substituted “serv- 
ice man or woman” for “soldier, sailor, 
or marine” in the first and again in the 
second sentence and made minor changes 
in style. 


This act shall not 


apply to service men and women who, at the time of their death, shall not 
have a legal residence within this state. 


History: En. Sec. 6, Ch. 39, L. 1903; 
re-en. Sec. 2070, Rev. C. 1907; re-en. Sec. 
4541, R. C. M. 1921; amd. Sec. 1, Ch. 125, 


beginning of the section a clause reading 
“This act shall not apply to such soldiers, 
sailors or marines as may hereafter die in 


the state soldiers’ home in this state’; and 
= = > 

substituted “service men and women” for 

“such soldiers, sailors or marines.” 


L. 1931; amd. Sec. 5, Ch. 310, L. 1967. 


Amendments 
The 1967 amendment deleted from the 


CHAPTER 2—PUBLIC WELFARE ACT PART 1—TO ESTABLISH A 
STATE DEPARTMENT OF PUBLIC WELFARE AND COUNTY 
; DEPARTMENTS OF PUBLIC WELFARE 


Appointment of state board—creation—salary. 

Powers and duties of the state board. 

Records to be maintained and reports rendered. 

Powers and duties of the state administrator. 

State department to act as agency of federal government—assistance 
to ward Indians. 


Section 71-202. 
71-203. 
71-206. 
71-209. 
BESALE 


71-216. Powers and duties of the county board. 

71-217. Staff personnel—how selected, paid and controlled—dismissal. 
71-222. Millage taxes to be levied—expenditures—budgets. 

71-230. Method of issuing assistance grants—reimbursement. 


71-241. Agreement for lien on real property of some recipients of public 
assistance. 
71-242. Award of public assistance—ineligibility upon transfer of property, 
when. 
71-202. Appointment of state board—creation—salary. (a) and (b). 


* * *« [Same as parent volume.|] 

(c) The members of the state board shall take and subscribe to the 
constitutional oath of office. 

Oc) os Parona Seinemacmpurent. VOliines 

(e) Each member of the state board of public welfare shall receive 
twenty dollars ($20) per diem for each day actually spent in the per- 
formance of his duties and his actual necessary traveling and other ex- 
penses in going to, attending and returning from meetings of the board, 
and his actual and necessary traveling and other expenses incurred in 
the discharge of such duties as may be requested of him by a majority 
vote of the board, but in no event shall a member’s per diem payments 
exceed twelve hundred fifty dollars ($1,250) in any one (1) year. No 
member of the state board shall have any direct financial interest in or 
profit by any of the operations of the state department of public welfare 
or any of its agencies. 

Per diem and expenses of state board members shall, upon claims 
being presented according to state law, be paid out of funds appropriated 
to the state department of public welfare. 
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History: En. Sec. 2, Part 1, Ch. 82, L. 
1937s.amd. sec. 1, .Ch..20, 24919500 ,arod. 
Sec. 1, Ch. 117, L. 1957;, amd. Sec. 29, 
Ch. 177, L. 1965; amd. Sec. 1, Ch. 101, 
L. 1967. 


Amendments 


The 1965 amendment deleted from the 
end of subsection (c) a clause reading, 
“and shall furnish a surety company bond 
conditioned upon the faithful and proper 
discharge of their duties in the amount of 
five thousand dollars ($5,000.00) each, 
running tu the state of Montana, the pre- 
mium of which shall be paid by the state.” 


71-2038 


The 1967 amendment increased from $15 
to $20 the daily per diem for members 
of the state board of public welfare, and 
increased from $1,000 to $1,250 the an- 
nual limitation in the first paragraph of 
subsection (e). 


Repealing Clause 


Séction « 2-'of} Ch..101, Laws .1967) re- 
pealed all-acits and parts,or acts in Con, 
flict therewith. 


Cross-References 


Bonds of state officers and employees, 
sec. 6-105 et seq. 


71-203. Powers and duties of the state board. (1) In co-operation with 
the governor the state board shall select and appoint an administrative 
officer for the state department of public welfare who shall be known as 
the state administrator and who shall have such tenure of office, salary 
and administrative per diem and travel expense as the state board may 
establish, with the exception that the salary of said state administrator 
shall be in such amount as may be specified by the legislative assembly in 
the appropriation to the department of public welfare. If the legislative 
assembly does not specify the maximum salary of the administrator it 
shall be fixed by the state board of public welfare after approval by the 
board of examiners. Before approving any salary increase the board of 
examiners shall review the salaries of comparable positions in Montana 
state government, other states, and private industry. The state admin- 
istrator shall be selected and appointed with due regard to the education, 
training and ability necessary in public welfare administration and organi- 
zation and shall have been a resident of the state of Montana at least 
five (5) years prior to his appointment. 

(2) Within six (6) months after the adoption and approval of this 
act it shall be the duty of the state board to establish and maintain 
minimum standards of service and personnel and to formulate salary 
schedules for the classified personnel, based upon training, experience and 
ability, for employees selected: for positions in the state office of the 
state department and in county departments. 

A merit system when practical but not later than one (1) year from 
and after the effective date of this act shall be established and maintained 
pertaining to qualifications for appointments, tenure of office, annual 
merit ratings, releases, promotions and salary schedules and the state 
board shall cause examinations to be held from time to time throughout 
the state for the purpose of establishing an available qualified list in order 
of merit of persons eligible for appointment. Personnel standards shall 
conform in so far as possible with general standards as established or 
required by the federal social security board. 


History: En. Subd. (a) and (b), Sec. state administrator shall be bonded in the 


3, Part 1, Ch. 82, L. 1937; amd. Sec. 30, 
Ch. 177, L. 1965; amd. Sec. 4, Ch. 237, 
L. 1967. 


Amendments 


The 1965 amendment deleted from sub- 
section (1) a final sentence reading, “The 


sum of twenty-five thousand ($25,000.00) 
dollars, the premium of which will be 
paid by the state.” 

The 1967 amendment substituted “be in 
such amount * * * department of public 
welfare” for “not exceed five thousand 
($5,000.00) dollars per year” at the~ end 
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of the first sentence of subsection (1); Cross-References 

inserted the second and third sentences in Bonds of state officers and employees, 
subsection (1); and made minor style sec. 6-105 et seq. 

changes. 


71-204. Authority of board—disclosure of certain information forbidden. 


References County v. State Board of Public Welfare, 
Cited in State ex rel. Lewis and Clark 141 M 209, 376 P 2d 1002, 1003. 


71-206. Records to be maintained and reports rendered. The state 
department of public welfare shall maintain such records and render such 
reports as may be required by the federal board and such additional rec- 
ords and reports as shall be found necessary for state purposes or required 
by the state controller. County departments shall likewise be required to 
maintain such records and render such reports as the state board may 
require. 

The fiscal rules and regulations of the United States government, as 
enjoined upon the states in respect to the Federal Social Security Act, 
shall be used by the state and county departments as a method of ac- 
counting for all joint federal state funds. 


History: En. Subd. (e), Sec. 3, Part 1, first sentence of the first paragraph and 
Ch. 82, L. 1937; amd. Sec. 19, Ch. 249, deleted the second paragraph in the old 


L. 1967. section, which read, “All receipts of mon- 
eys, goods or property and all disburse- 
Amendments ments therefrom shall be subject to ex- 


The 1967 amendment substituted “con- amination and audit by the state ex- 
troller’ for “examiner” at the end of the aminer.” 


71-209. Powers and duties of the state administrator. (1) The ad- 
ministrator shall be the executive and administrative officer of the state 
department of public welfare and shall act as secretary of the state board. 
Before each regular biennial meeting of the legislative assembly he shall 
prepare and submit to the state board of public welfare for its considera- 
tion budget estimates of all funds required to be appropriated by the 
legislative assembly for the operation of the department during the two 
next ensuing fiscal years as fiscal years are defined by section 59-701. 
These budget estimates shall contain all information necessary for their 
consideration, After these budget estimates have been considered by the 
state board of public welfare, the administrator shall submit these budget 
estimates to the state budget director with requests for appropriations. 


(2) The state administrator shall report as provided in section 2 
[82-4002] of this act. 


(3) In conformity with the merit system governing the selection 
and, entire status of officers and employees in the state department of 
public welfare and in all county departments of public welfare in the 
state of Montana, adopted by the state board of public welfare and 
approved by the social security board, the.state administrator shall ap- 
point such other state department and supervisory field personnel as 
may be necessary for the efficient performances of the activities of the 
state department. The administrator shall also supervise the appointment, 
dismissal and entire status of the public assistance staff attached to the 
county boards of public welfare in accordance with the merit system. 
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All state department and county department personnel shall be legal 
residents of the state of Montana, unless it is impossible to find resi- 
dents of the state possessing qualifications required by the merit system. 


History: En. Sec. 6, Part 1, Ch. 82, L. fourth sentence pertaining to the report 
1937; amd. Sec. 2, Ch. 129, L. 1939; subd. for the period ending June 30, 1940. 
(b) amd. Sec. 2, Ch. 117, L. 1941; amd. The 1969 amendment redesignated for- 
Sec. 1, Ch. 255, L. 1965; amd. Sec. 30, Ch. mer subsection (a) as subsection (1); sub- 
93, L. 1969. stituted the reporting requirements of sec- 

tion 82-4002 in subsection (2) for the 

Amendments second paragraph of former subsection 

The 1965 amendment deleted “but not (a), which required the state administrator 
later than November 1” after “considered to prepare a report to the governor in 
by the state board of public welfare’ in each even-numbered year, showing opera- 
the last sentence of the first paragraph of tions of the department, furnishing infor- 
subsection (a); substituted “state budget mation about all its principal activities, 
director” for “state board of examiners” and containing recommendations for legis- 
near the end of the first paragraph of lation; and redesignated former subsection 
subsection (a); and deleted from the sec- (b) as subsection (3). 
ond paragraph of subsection (a) a former 


71-211. State department to act as agency of federal government— 
assistance to ward Indians. The state department shall act as the agent 
of the federal government in public welfare matters of mutual concern in 
conformity with this act and the Federal Social Security Act, and in the 
administration of any federal funds granted to the state to aid in the 
purposes and functions of the state department. 


The counties shall not be required to reimburse the state department 
for any portion of old-age assistance, medical assistance, aid to needy 
dependent children or aid to needy blind or aid to the totally disabled 
paid to ward Indians, further provided that the federal government may 
reimburse the state of Montana in behalf of counties, providing general 
relief to ward Indians, a sum in lieu of taxes which the counties would 
collect if the lands of such ward Indians were not in trust status. A 
ward Indian is hereby defined as an Indian who is living on an Indian 
reservation set aside for tribal use, or is a member of a tribe or nation 
accorded certain rights and privileges by treaty or by federal statutes. If 
and when the Federal Social Security Act is amended to define a “ward 
Indian,” such definition shall supersede the foregoing definition. 


History: En. Subd. (h), Sec. 7, Part 1, Separability Clause 
Ch. 82, L. 1937; amd. Sec. 3, Ch. 129, L. Section 19 of Ch. 325, Laws 1967 read 
1939; amd. Sec. 1, Ch. 219, L. 1947; amd. “TLegislative intent. It is the intent of 
Sec. 3, Ch. 199, L. 1951; amd. Sec. 1, Ch. the legislative assembly that if a part of 
141, L. 1953; amd. Sec. 12, Ch. 212, L. this act is invalid, all valid parts that are 
1965; amd. Sec. 17, Ch. 325, L. 1967. severable from the invalid part remain in 
: 3 effect. If part of this act is invalid in 
Amendments ’ one or more of its applications the part 
The 1965 amendment inserted “medical remains in effect in all valid applications 
assistance for the aged” after “old-age that are severable from the invalid appli- 
assistance” near the beginning of the sec- cations.” 
ond paragraph; and inserted the words 
“The state department shall” in brackets Repealing Clauses 


at the beginning of the section. Section 18 of Ch. 325, Laws 1967 re- 


The 1967 amendment corrected this healed all acts and parts of acts in conflict 
section py siadOpiing, the, phrase oo ENC seus eit 


state department shall” at the beginning : | 

of this section; and, in the second para- fenectieg See ae aes pane ee read 
graph, inserted “for” after “state depart- R Sane 1947, t ied” — 71-1910, 
ment” and deleted “for the aged” after si la Peer eC 
“medical assistance.” 
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71-216. Powers and duties of the county board. The county board of 
public welfare shall be responsible for establishing local policies and such 
rules and regulations as are necessary to govern the county department 
and local administration of public welfare activities except that all such 
policies and rules and regulations must be in conformity with general 
policies and rules and regulations established by the state board. The 
county board of public welfare shall review the determinations of eligi- 
bility and amount of payment to or on behalf of individuals made by 
the staff of the county department for conformity with the aforesaid 
rules and regulations. Determinations not in conformity will be referred to 
the staff by the county welfare board for appropriate action as authorized 
by said board. 


History: En. Subd. (a), Sec. 10, Part Amendment 
1, Ch. 82, L. 1937; amd. Sec. 4, Ch. 199, The 1965 amendment inserted “or on 
L. 1951; amd. Sec. 13, Ch. 212, L. 1965. behalf of” after “amount of payment to” 


in the second sentence. 


71-217. Staff personnel—how selected, paid and controlled—dismissal. 
Each county board shall select and appoint from a list of qualified persons 
furnished by the state department such staff personnel as are necessary. 
The staff personnel in each county shall consist of at least one qualified 
staff worker (or investigator) and such clerks and stenographers as may 
be decided necessary. If conditions warrant, the county board, with the 
approval of the state department, may appoint some fully qualified person 
listed by the state department as supervisor of its staff personnel. The 
staff personnel of each county department are directly responsible to the 
county board, but the state department shall have the authority to super- 
vise such county employees in respect to the efficient and proper perform- 
ance of their duties. The county board of public welfare shall not dismiss 
any member of the staff personnel without the approval of the state depart- 
ment; but the state department shall have the authority to request the 
county board to dismiss any member of the staff personnel for inefficiency. 
incompetence or similar cause. 

Public assistance staff personnel attached to the county board shall 
be paid from state public welfare funds, both their salaries and their 
actual and necessary traveling expenses, and their necessary subsistence 
expenses when away from the county seat in the performance of their 
duties; but the county board of public welfare shall reimburse the state 
department of public welfare, from county poor funds, one-half of the 
payments so made to its public assistance staff personnel, except that, 
under circumstances prescribed by the state department of public welfare, 
the reimbursement by the county board of public welfare may be less 
than one-half. All other administrative costs of the county department 
shall also be paid from county poor funds. 

On or before the 20th day of the month following the month for which 
the payments to the public assistance staff personnel of the county were 
made, the state department of public welfare shall present to the county 
department of public welfare a claim for the required reimbursements. 
The county board shall make such reimbursements within twenty (20) 
days after the presentation of the claim and the state department shall 
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credit (add) all such reimbursements to its account for administrative 
costs. 


History: En. Subd. (b), Sec. 10, Part board to reduce reimbursements by coun- 
1, Ch. 82, L. 1937; amd. Sec. 5, Ch. 129, ty boards to less than one-half. 


L. 1939; amd. Sec. 1, Ch. 44, L. 1963. ; 
Repealing Clause 


Amendment Section 2 of Ch. 44, Laws 1963 repealed 
The 1963 amendment added, at the end all acts and parts of acts in conflict there- 
of the first sentence in the second para- with. 
graph, the clause permitting the state 


71-222. Millage taxes to be levied—expenditures—budgets. It is 
hereby made the duty of the board of county commissioners in each county 
to levy seventeen (17) mills for the county poor fund as provided by law, 
or so much thereof as may be necessary. The board shall budget and 
expend so much of the funds in the county poor fund for all purposes of 
this act as will enable the county welfare department to pay the general 
relief activities of the county and to reimburse the state department of 
public welfare for the county’s proportionate share of the administrative 
costs of the county welfare department and of all public assistance and 
its proportionate share of any other welfare activity that may be carried 
on jointly by the state and the county. 


The amounts set up in the budget for the reimbursements to the state 
department shall be sufficient to make all of these reimbursements in full. 
The budget shall make separate provision for each one of these public 
assistance activities, and proper accounts shall be established for the 
funds for each and all of such activities. 


As soon as the preliminary budget provided for in section 16-1903 has 
been agreed upon, a copy thereof shall without delay be mailed to the 
state administrator of public welfare, and it shall be his duty, at any time 
before the final adoption of the budget, to make such recommendations 
with regard to changes in any part of the budget relating to the county 
poor fund as is deemed necessary in order to enable the county to dis- 
charge its obligations under the Public Welfare Act. 


The state administrator shall promptly examine the preliminary budget 
so submitted to him in order to ascertain if the amounts provided for 
reimbursements to the state department are likely to be sufficient, and 
shall notify the county clerk of his findings. It is hereby made the duty 
of the board to make such changes in the amounts provided for reim- 
bursements, if any are required, that the county will be able to make 
the reimbursements in full. 


The board of county commissioners shall not have the right to make 
any transfer from the amounts budgeted for reimbursing the state de- 
partment without having first obtained a statement in writing from the 
state administrator of public welfare to the effect that the amount to be 
transferred will not be required during the fiscal year for the purposes 
for which the amounts were provided in the budget. 


No part of the county poor fund, irrespective of the source of any part 
thereof, shall be used directly or indirectly for the erection or improve- 
ment of any county building so long as the fund is needed for general 
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relief expenditures by the county or is needed for paying the county’s 
proportionate share of public assistance, or its proportionate share of any 
other welfare activity that may be carried on jointly by the state and the 
county; provided, however, that expenditures for improvement of any 
county buildings used directly for care of the poor may be made out of 
any moneys in the county poor fund, whether such moneys are produced 
by seventeen (17) mill levy provided for in paragraph one (1) of this 
section or from any additional levy authorized or to be authorized by law. 
Such expenditure shall be authorized only when any county building 
used for the care of the poor must be improved in order to meet legal 
standards required for such buildings by the state board of health, and, 
when such expenditure has been approved by the state public welfare 
department. 


History: En. Subd. (b), Sec. 11, Part 
1, Ch. 82, L. 1937; amd. Sec. 8, Ch. 129, 
L. 1939; amd. Sec. 3, Ch. 117, L. 1941; 
amd. Sec. 6, Ch. 199, L. 1951; amd. Sec. 


two dollars ($2.00), and the six (6)” after 
“to levy” in the first paragraph; and sub- 
stituted ‘seventeen (17)” for “the per 
capita tax or the six (6)” before “mill 


1, Ch. 239, L. 1963; amd. Sec. 2, Ch. 69, levy” in the last paragraph. 
L. 1967. : 
Repealing Clauses 
Amendments Section 2 of Ch. 239, Laws 1963 re- 


The 1963 amendment added the proviso 
to the first sentence of the final para- 
graph and the entire second sentence of 
the final paragraph. 

The 1967 amendment substituted “sev- 
enteen (17)” for “the per capita tax of 


71-223. Right of appeal. 


Legislative Intent 

Legislature has imposed upon county 
welfare department and county commis- 
sioners the duty of establishing whether 


pealed all acts and parts of acts in con- 
flict therewith. 

Section 3 of Ch. 69, Laws 1967 repealed 
all acts and parts of acts in conflict there- 
with. 


up procedural steps to be followed in 
carrying out Welfare Act. Montana Dea- 
coness Hospital v. Lewis and Clark Coun- 
ty, 149 M 206, 425 P 2d 316. | 


indigency exists in given case and has set 


71-230. Method of issuing assistance grants—reimbursement. (a) 
Checks in payment of public assistance, as provided for in each part of 
this act, with the exception of general relief, shall be issued by the state 
department upon approved ‘certificates of award and reports of changes 
of such eligible grantees as are forwarded by the county department to 
the state department and all such checks will be mailed to the individual 
recipient or the appropriate vendor. The checks in payment of public 
assistance shall be issued in the full approved amount for each eligible 
approved grantee and the original monthly payment shall be from the 
state public welfare accounts. All public assistance checks shall represent 
cash on demand at full par value to the recipient and vendor. 


(b) Whenever the state department of public welfare, acting pur- 
suant to standards established by said department, shall determine that 
any otherwise eligible recipient of old age assistance, aid to the needy 
blind, aid to the: permanently and totally disabled, has, by reason of 
any physical or mental condition, such inability to manage funds that - 
making payments to him would be contrary to his welfare, the depart- 
ment may under standards established under the state plan, make the 
public assistance payment on behalf of such recipient to another person 
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found by the department to be interested in or concerned with the wel- 
fare of such needy individual. Before such payments may be paid to 
such other person, such person shall give a bond, with adequate corpo- 
rate surety and in form to be approved by the state department of 
public welfare, running in favor of the needy individual and the state 
of Montana, conditioned upon the faithful use by such other person of 
the funds for the welfare of the said needy individual. Such bond shall 
be in an amount equal to six (6) times the amount of the monthly 
payment involved. 


(c) On or before the twentieth of each month the state department 
will present a claim for reimbursement to each county department for 
its proportionate share of public assistance granted in the county to 
recipients during the month and for vendor medical payments made on 
behalf of recipients in the previous month. The county department must 
make such reimbursement to the state department within twenty (20) 
days after such claim is presented. 


History: En. Sec. 19, Part 1, Ch. 82, inserted “to recipients” after “granted in 
L. 1937; amd. Sec. 1, Ch. 71, L. 1957; the county” in the first sentence of sub- 
amd. Sec. 14, Ch. 212, L. 1965; amd. Sec. section (b); added “and for vendor medi- 
1, Ch. 244, L. 1969. cal payments made on behalf of recipients 
in the previous month” at the end of the 

Amendments first sentence of subsection (b); and de- 

The 1965 amendment deleted “and with leted former subsection (c), for text of 
the exception of old-age assistance, aid to which see parent volume. 
dependent children, aid to needy blind, The 1969 amendment inserted present 
and aid to the permanently and totally subsection (b) and redesignated former 
disabled payments made in behalf of such subsection (b) as subsection (c). 
recipients for medical care” after “with ; 
the exception of general relief” in the first Repealing Clause 
sentence of subsection (a); added “or the Section 2 of Ch. 244, Laws 1969 re- 
appropriate vendor” at the end of the _ pealed all acts and parts of acts in con- 
first sentence of subsection (a); added _ flict therewith. 

“or vendor” at the end of subsection (a); 


71-241. Agreement for lien on real property of some recipients of 
public assistance. No application for a public assistance grant except 
applications made pursuant to chapter 5, Title 71, Revised Codes of Mon- 
tana, 1947, (aid to dependent children), chapter 3, Title 71, Revised Codes 
of Montana, 1947 (general relief), chapter 6, Title 71, Revised Codes 
of Montana, 1947, (aid to needy blind) and chapter 14, Title 71, Revised 
Codes of Montana, 1947, (services to the blind), and for vendor medical 
payments in behalf of individuals, shall be approved unless the applicant 
shall execute and deliver with such application an agreement, in such 
form as the state board of public welfare shall prescribe, acknowledging 
and agreeing that the amount of all assistance thereafter paid to the 
applicant, from whatever source such assistance may be derived, shall 
constitute an obligation and indebtedness of the applicant to the state 
and county which shall be secured by a lien upon all real property of the 
applicant then owned or acquired while a recipient of such assistance. 


History: En. Sec. 1, Ch. 228, L. 1953; vendor medical payments in behalf of in- 
amd. Sec. 15, Ch. 212, L. 1965; amd. Sec. dividuals” after the reference to chapter 


1, Ch. 60, L. 1967. 3 of Title 71; and made a minor change 
in punctuation. 
Amendments The 1967 amendment inserted “chapter 


The 1965 amendment inserted “and for 6, Title 71, Revised Codes of Montana, 
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1947, (aid to needy blind) and chapter 14, _ relief)” and made a minor change in 
Title 71, Revised Codes of Montana, 1947, phraseology. 
(services to the blind)” after “(general 


71-242. Award of public assistance—ineligibility upon transfer of 
property, when. Upon completion of the investigation, the county board 
shall determine whether the applicant is eligible for public assistance 
under the provisions of this act, the type and amount of public assis- 
tance he shall receive, and the date upon which such public assistance 
shall begin. Public assistance shall not be granted under the Montana 
State Welfare Act to any person who has deprived himself directly or 
indirectly of any property for the purpose of qualifying for assistance 
under this act. Any person who shall have transferred or shall transfer 
real property or interests in real property within five (5) years of the 
date of application for public assistance without receiving adequate 
consideration therefor in money or money’s worth shall be presumed 
to have made such transfer for the purpose of qualifying for assistance 
under this act. 

The state department of public welfare, if necessary to conform with 
the United States Social Security Act, may issue rules and regulations 
to the county welfare departments requiring the use of the declaration 
method, in such form as the state department may prescribe for the 
purpose of determining eligibility, regardless of any other investigative 
provisions under this act, and for all types of assistance. These regula- 
tions may include any additional investigations the state department 
may require. 


History: En. Sec. 1, Ch. 228, L. 1953; Repealing Clause 
amd. Sec. 1, Ch. 327, L. 1969. Section 2 of Ch. 327, Laws 1969 re- 
pealed all acts and parts of acts in conflict 
Amendments therewith. 
The 1969 amendment added the second 
paragraph. 


CHAPTER 3—PUBLIC WELFARE ACT PART 2—GENERAL RELIEF—TO 
PROVIDE AID TO THE UNEMPLOYABLE, DESTITUTE- AND THOSE 
MADE DESTITUTE THROUGH LACK OF EMPLOYMENT AND 
ALL’ THOSE | IN NEED OF PUBLIC ASSISTANCE NOT 
ELIGIBLE OR OTHERWISE CARED FOR UNDER 
ier) tee tes Oa Std os ee 


Section 71-302. Eligibility requirements for general relief. 
71-307. Relief by check or disbursing orders. 
71-308. Medical aid and hospitalization. 
71-309. Primary obligations of the board of county commissioners. 


71-302. Eligibility requirements for general relief. An applicant to be 
eligible for general relief must have resided in the state of Montana for 
at least one (1) year immediately prior to the date of receipt of this 
assistance. Any person otherwise qualified who has resided in a county 
for one (1) year shall thereby acquire residence in that county, which . 
residence shall be retained until residence is acquired in another county 
by residing there for one (1) year. If a person has resided in the state 
for one (1) year but does not have county residence, he shall make appli- 
cation for this assistance in the county in which he is residing, which 
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county shall bear the cost of his assistance until he has acquired a county 
residence. Ifa person is absent from the state voluntarily he shall thereby 
be ineligible for general relief in the state of Montana. Time spent as a 
- patient in a licensed nursing home or hospital, or a private charitable 
institution, shall not in any case be counted in determining the matter 


of county residence. 


History: En. Subd. (a), Sec. 2, Part 
2, Ch. 82, L. 1937; amd. Sec. 11, Ch. 129, 
L. 1939; amd. Sec. 4, Ch. 117, L. 1941; 
amd. Sec. 1, Ch. 156, L. 1951; amd. Sec. 1, 
Ch. 99, L. 1963. 


71-306. 


Legislative Intent 

Legislature has imposed upon county 
welfare department and county commis- 
sioners the duty of establishing whether 


Right of appeal and hearing. 


Amendment 


The 1963 amendment added the last 
sentence. 


up procedural steps to be followed in 
carrying out Welfare Act. Montana Dea- 
coness Hospital v. Lewis and Clark Coun- 
ty, 149 M 206, 425 P 2d 316. 


indigency exists in given case and has set 


71-307. Relief by check or disbursing orders. All relief disbursements 
by county departments of public welfare shall be by warrant or check; 
provided, however, that if the county welfare department finds that a re- 
cipient is in the habit of dissipating relief allowances instead of using 
them for the purposes intended, or that for any other reason it is better 
for the recipient and his family to receive the allowance through dis- 
bursing orders, then disbursing orders shall be used instead of cash pay- 
ments; but all such disbursing orders must be written in such form that 
the goods and merchandise to be provided may be furnished by any regular 
dealer in such goods and merchandise within the county. It is further 
provided, however, that if the county has work available which a recipient 
of general relief is capable of performing, then the county department of 
public welfare may require the recipient to perform such work at the 
prevailing rate of wages paid by that county for similar work to be paid 
from the county poor fund in place of granting him general relief. 

The county department of public welfare shall provide coverage under 
the Workmen’s Compensation Act for those recipients of general relief 
working under the provisions hereof, and is authorized to enter into such 
agreements with the industrial accident board as may be necessary to 
carry out the provisions of this section. 

Any recipient of general relief who is subject to the provisions of this 
section and who without cause refuses to perform work assigned to him 
as herein provided, shall lose his eligibility for general relief for a period 
of one (1) week for each refusal. 

History: En. Sec. 5, Part 2, Ch. 82, L. 
1937; amd. Sec. 13, Ch. 129, L. 1939; amd. 
Sec. 1, Ch. 180, L. 1963. 

Amendment 


The 1963 amendment substituted ‘a 
recipient of’ and - 


applicant for’ and “applicant” in the 
second sentence of the first paragraph; in- 
serted “paid by that county for similar 
work” after “prevailing rate of wages” 
near the end of the first paragraph; and 
added the second and third paragraphs. 
“recipient” for “an 


71-308. Medical aid and hospitalization. Medical aid and hospitaliza- 
tion for persons unable to provide such necessities for themselves are 
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hereby declared to be the legal and financial duty and responsibility of 
the board of county commissioners, except as otherwise provided in other 
parts of this act, payable from the county poor fund. It shall be the duty 
of the board of county commissioners to make provisions for competent 
and skilled medical or surgical services as approved by the state board of 
health or the state medical association, or in the case of osteopathic prac- 
titioners by the state osteopathic association or chiropractors by the state 
chiropractic association, or optometrical services as approved by the 
Montana optometric association, and dental services as approved by the 
dental association. “Medical” or “medicine” as used in this act refers to 
the healing art as practiced by licensed practitioners. 

In automobile accident cases wherein transients traveling through the 
state of Montana are injured, medical aid and hospitalization shall be 
paid for by the county wherein the accident occurred and the department 
of public welfare shall reimburse such county in full upon proper claim 
being made to the department of public welfare; provided, further, that in 
all other accident cases wherein such transients are injured, medical aid 
and hospitalization shall be paid for by the county wherein the accident 
occurred and the department of public welfare shall reimburse such 
county for one-half of such medical aid and hospitalization paid by such 
county, upon proper claim being made to the department of public welfare. 


The board, in arranging for medical care for those unable to provide it 
for themselves, may have the care provided by the physicians appointed by 
such board who shall be known as county physicians or deputy county 
physicians, and may fix a rate of compensation for the furnishing of such 
medical attendance. 


The board of county commissioners shall have the responsibility of 
making suitable arrangements to provide respectable burial for those for 
whom such expenses are not otherwise available. 


History: En. me i aa Ch. 82, x Evidence of Indigency 
1937; amd. Sec. 15, Ch. 129, L, 1939; amd. Fact that alleged indigent had never 
Sec. 5, Ch. 117, L. 1941; amd. Sec. 1, Ch. supported herself and eee never 
155, L. 1947; amd. Sec. 9, Ch. 199, L. would was proof of medical indigency in 
1951; amd. Sec. 1, Ch. 57, L. 1955; amd. every legal and social sense in spite of 
Sec. 1, Ch. 86, L. 1957; amd. Sec. 16, Ch. fact she was employable and notwith- 
212, L. 1965. standing absence of evidence of reasons 
or her inability to be productive citizen. 
Amendment . Montana Deaconess Hospital v. Lewis 
The 1965 amendment inserted “except and Clark County, 149 M 206, 425 P 2d 
as otherwise provided in other parts of 316. . ; 
this act” near the end of the first sentence 


of the first paragraph. Wandering Child | 
BP goa we County properly brought mandamus 
Emergency Hospitalization action to compel state board of public wel- 


Hospital, located in one county, which fare to reimburse it for medical and hos- 
performed emergency appendectomy on _ pital expenses for a wandering thirteen- 
indigent who was resident of another year-old child from another state who 
county, was a real party in interest in suit roamed from place to place for approxi- 
against county in which patient resided; mately one month, without means of sup- 
statute providing that medical aid for in- port, when she threw herself in front of 
digents is “responsibility of the county’ a moving automobile and sustained the in- 
was broad enough to encompass emergen- juries for which the county paid the ex- 
cy medical aid rendered outside indigent’s penses. State ex rel. Lewis and Clark 
county of residence. Montana Deaconess County v. State Board of Public Welfare, 
Hospital vy. Lewis and Clark County, 149 141 M 209, 376 P 2d 1002, 1004. 

M 206, 425 P 2d 316. 
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71-309. Primary obligations of the board of county commissioners. 
Except as otherwise provided in other parts of this act, it is hereby de- 
clared to be the primary legal duty and financial obligation of the board 
of county commissioners to make such tax levies and to establish such 
budgets in the county poor fund as provided by law and as are necessary 
to provide adequate institutional care for all such indigent residents as 
are in need of institutional care and to make such tax levies and establish 
such budgets in the county poor fund as are necessary to make provisions 
for medical aid and services and hospitalization for all indigent county 
residents. All such public assistance and services shall be charges against 
and payable from the county poor fund. 


History: En. Sec. 7, Part 2, Ch. 82, Amendment 


L. 1937; amd. Sec. 6, Ch. 117, L. 1941; The 1965 amendment inserted “Except 
amd. Sec. 10, Ch. 199, L. 1951; amd. Sec. as otherwise provided in other parts of 


17, Ch. 212, L. 1965. this act” at the beginning of the section. 


CHAPTER 4—PUBLIC WELFARE ACT PART 3—TO PROVIDE FOR 
OLD-AGE ASSISTANCE elO AGED, PERSONS IN- NEE DOIN 
CONFORMITY WIEH-DITLE 2 OF THEcBREDERAL; SOCIAL 

SECURITY ACT. OF 1935; ORAS AMENDED 


Section 71-402. Eligibility requirements for old-age assistance. 
71-405. County share of participation. 
71-406. Investigation of applications. 


71-402. Eligibility requirements for old-age assistance. Old-age as- 
sistance shall be granted any person who: 


(ay tov(e).. 9% == 1pSamevas’ parent volume. | 


(f) Has not made an assignment or transfer of property for the 
purpose of rendering himself eligible for assistance under this act at 
any time within five (5) years immediately prior to the filing of applica- 
tion for assistance pursuant to the provisions of this act; 


(g) Is not receiving aid to dependent children, aid to needy blind or 
aid to the permanently and totally disabled, or medical aid for the aged, 
for himself or herself. 


History: En. Sec. 2, Part 3, Ch. 82, L. Amendment 


1937; Subd. (g) rep. Sec. 9, Ch. 213, L. The 1965 amendment increased the pe- 
1943; amd. Sec. 15, Ch. 199, L. 1951; amd. ss ¢iog specified in paragraph (f) from two 


Sec. 18, Ch, 212, L. 1965. to five years; and inserted “or medical 
aid for the aged” near the end of para- 
graph (g). 


71-405. County share of participation. Each county department shall 
reimburse the state department in the amount of one-third (1/3) of the 
approved old-age assistance grants paid by the state department to per- 
sons in the county each month, exclusive of the federal share. Each county 
department shall reimburse the state department in the amount of one-half 
(4) of the approved old-age assistance vendor medical payments on 
behalf of persons in the county each month, exclusive of the federal share. 
Such reimbursements shall be credited to the old-age assistance account 
of the state department. 
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History: En. Sec. 5, Part 3, Ch. 82, L. amd. Sec. 1, Ch. 5, L. 1961; amd. Sec. 19, 
1937; amd. Sec. 1, Ch. 69, L. 1947; amd. Ch. 212, L. 1965. 
Sec. 1, Ch. 155, L. 1949; amd. Sec. 18, Ch. 
199, L. 1951; amd. Sec. 3, Ch. 71, L. 1957; Amendment 
The 1965 amendment inserted the sec- 
ond sentence. 


71-406. Investigation of applications. Whenever a county public wel- 
fare department receives an application for an old-age assistance grant or 
for medical care on behalf of an old-age assistance recipient, an investiga- 
tion shall be promptly made. The investigation of each applicant for old- 
age assistance shall be conducted by the county board through a staff 
worker of the county department. Each applicant shall be informed of 
his right to a fair hearing and of the confidential nature of information 
secured with regard to his circumstances. Upon completion of such in- 
vestigation the county welfare board shall determine whether the appli- 
cant is eligible for and should receive a grant, the amount of the as- 
sistance and the date on which assistance shall begin. Aid shall be 
furnished promptly to all eligible persons. Each applicant shall receive 
written notice of the decision concerning his application. 


History: En. Sec. 6, Part 3, Ch. 82, L. Amendment 
1937; amd. Sec. 19, Ch. 199, L. 1951; amd. The 1965 amendment inserted “or for 


Sec. 20, Ch. 212, L. 1965. medical care on behalf of an old-age 
assistance recipient” in the first sentence. 


CHAPTER 5—PUBLIC WELFARE ACT PART 4—TO PROVIDE FOR 
AID TO NEEDY DEPENDENT CHILDREN IN CONFORMITY 
WITH PART 4 OF THE FEDERAL SOCIAL SECURITY 
ACT OF 1935 OR- AS AMENDED 


Section 71-501. ‘Dependent child” defined. 
71-509. Periodic reconsideration and changes in amount of assistance— 
appointment of guardian or payment to another person. 


71-501. “Dependent child” defined. The term “dependent child” 
means a child (A) under the age of eighteen (18), or (B) under the age 
of twenty-one (21) who is a student under the regulations prescribed by 
the state welfare department and such children (A and B above) who 
have been deprived of parental support or care by reason of the death, 
continued absence from the home, or physical or mental incapacity of a 
parent, and who is living with his father, mother, grandfather, grand- 
mother, brother, sister, stepfather, stepmother, stepbrother, stepsister, 
uncle, aunt, nephew, niece, or first cousin, in a place of residence main- 
tained by one or more of such relatives as his or their own home. 

Aid to dependent children shall not be denied to or for the care of 
children who would otherwise be entitled to such aid under the laws of the 
state of Montana by the fact that such child is living in the home of his or 
her father, who is in the opinion of the county board of public welfare of 
the appropriate county unemployable nor by the fact that such child ‘is 
living in the home of a head of a household who is, at the time, receiving 
job training under the laws of the state of Montana; nor shall the benefits 
which would otherwise accrue to such child for aid to dependent children 
under the laws of the state of Montana be reduced by reason of either 
such cause. 
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History: En. Subd. (a) Sec. 1, Part 4, 
Ch. 82, L. 1937; amd. Sec. 17, Ch. 129, L. 
1939; amd. Sec. 7, Ch. 213, L. 1943; amd. 
Sec. 4, Ch. 71, L. 1957; amd. Sec. 2, Ch. 
255, L. 1965. 


Amendment 
The 1965 amendment inserted the desig- 


71-509 


(B) and the words “and such children (A 
and B)”; added the second paragraph; 
and made a minor grammatical change. 


Effective Date 


Section 3 of Ch. 255, Laws 1965 pro- 
vided the act should be in effect from and 
after its passage and approval. Approved 


nation for clause (A); inserted clause March 9, 1965. 


71-509. Periodic reconsideration and changes in amount of assistance 
—appointment of guardian or payment to another person. All assistance 
grants made under this chapter shall be reconsidered by the county de- 
partment as frequently as may be required by the rules of the state 
department. After such further investigation as the county department 
may deem necessary or the state department may require, the amount 
of assistance may be changed or assistance may be entirely withdrawn 
if the state or county departments find that the child’s circumstances 
have altered sufficiently to warrant such action, provided, however, that 
if the county department, after investigation, finds that any recipient is 
not utilizing the grant adequately for the needs of the child or children 
or is dissipating such grant, or refuses or fails to accept employment 
or training and payments made to him would not be used in the best 
interests of the child or children; the county department may request 
the county attorney to file a petition in the district court for the ap- 
pointment of such recipient as guardian of the assistance grant in behalf 
of the child or children. Such petition shall set forth the facts warrant- 
ing such appointment. Notice of the hearing on such petition shall be 
served upon the recipient and the county department not less than 
five (5) days before the date set for such hearing; such petition may 
be filed with the clerk of the district court and all process issued and 
served without payment of costs. If upon the hearing of such petition 
the court is satisfied that it is for the best interests of the child or children, 
and all parties concerned, that such guardian be appointed, he shall 
order such appointment, and may require such guardian to render to 
the court a detailed itemized account of expenditures of such assistance 
payments at such times as the court may deem advisable. 


It is the intention of this act that the guardianship herein provided 
for shall be a special and limited guardianship solely for the purpose of 
safeguarding the assistance grants made to dependent children. Such 
guardianship shall terminate upon the termination of such assistance 
grant, or sooner on order of the court, upon good cause shown. In lieu 
of said guardianship proceedings, payments may be made in behalf of 
the child or children to another person found by the department to be 
interested in or concerned with the welfare of such needy child or 
children in accordance with the rules and regulations established by 
the state department. 


Providing however, when federal law or regulations permit that any 
amount in a sum not exceeding one hundred dollars ($100.00) in any 
one (1) calendar year received by an enrolled member of a recognized 
Indian tribe as per capita payments or a share in the profits and receipts 
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from tribal lands and interests or tribal enterprises shall not be used to 
decrease the amount of assistance received under this act. Before such 
payments may be paid to such other person, such person shall give a 
bond, with adequate corporate surety and in form to be approved by 
the state department of public welfare, running in favor of the needy 
individual and the state of Montana, conditioned upon the faithful use 
by such other person of the funds for the welfare of the said needy indi- 
vidual. Such bond shall be in an amount equal to six (6) times the 
amount of the monthly payment involved. 


History: En. Sec. 8, Part 4, Ch. 82, L. 
1937; amd. Sec. 1, Ch. 47, L. 1959; amd. 
Sec. 1, Ch. 152, L. 1959; amd. Sec. 1, Ch. 
351, L. 1969. 


Amendments 

The 1969 amendment inserted “or re- 
fuses or fails to accept * * * best interests 
of the child or children” after “dissipating 


such grant” in the second sentence of the 
first. paragraph; added, the last jsentence 
of the second paragraph; and added the 
last two sentences of the third paragraph. 


Repealing Clause 

Section 2 of Ch. 351, Laws 1969 re- 
pealed all acts and parts of acts in conflict 
therewith. 


CHAPTER 9—PUBLIC WELFARE ACT PART 8—APPROPRIATIONS, 
DISPOSITION OF FUNDS AND DISBURSEMENTS 


Section 71-901. 


71-901. Receipt of funds. The treasurer of the state of Montana is 
hereby designated as the appropriate fiscal officer of the state to receive 
federal funds. All money appropriated by the legislature for public welfare 
purposes, all money received from the United States government for 
public welfare purposes, and all money received from any other source 
for the purposes set forth in the Public Welfare Act shall be paid into the 
state treasury to the credit of the state department of public welfare. 

History: En. Sec. 1, Part 8, Ch. 82, L. 
1937; amd. Sec. 210, Ch. 147, L. 1963. 

Amendment 

The 1963 amendment substituted “to 


Receipt of funds. 


the credit of the state department of pub- 
lic welfare” for “and constitute a special 
fund to be designated as the public wel- 
fare fund” at the end of the section. 


CHAPTER 10—PUBLIC WELFARE ACT PART 9—TO PROVIDE FOR 
PAYMENT SGOT RSONS HAVING ShELCOsl> 


Section 71-1003. Eligibility requirements for aid to persons having silicosis, as herein 


defined. 
71-1004. Amounts of payments. 
71-1008. Conformity with acts of federal government. 


71-1003. Eligibility requirements for aid to persons having silicosis, 
as herein defined. Payments shall be made under this act to any person 
who: 


(a) Has silicosis, as defined in section 71-1001 of the Revised Codes 
of Montana, 1947, which results in his total disability so as to prevent 
him from engaging in a gainful occupation. The term “gainful occupa- 
tion” as used herein shall not be construed to mean occasional or inter- 
mittent light employment where the ability to do manual labor is not 
essential, but shall mean any person having an income from any other 
source exceeding one hundred fifty dollars ($150.00) per month. 
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(b) Sand (e) st * 
(d) Is not receiving, with respect to any month for which he would 

receive a payment under this act, compensation under the Workmen’s 
Compensation Act of the state of Montana, as provided by chapter 155, 
Laws of 1959, which will equal the sum of one hundred forty dollars 
($140.00) hereunder. If he is receiving payments under the Workmen’s 
Compensation Act, as provided by chapter 155, Laws of 1959, which 
is less in the aggregate than one hundred forty dollars ($140.00), then 
he is entitled to a payment under this act of the difference between the 
amount received under the Workmen’s Compensation Act, as provided 
in chapter 155, Laws of 1959, and one hundred forty dollars ($140.00) 
per month. 


[Same as parent volume. | 


History: Sec. 3, Part 9, Ch. 82, L. 1937 
as added by Sec. 1, Ch. 5, L. 1941; amd. 


Amendments 
The 1965 amendment increased the 


Sec. 1, Ch. 68, L. 1945; amd. Sec. 1, Ch. 
2163415-7194.73 amd? Sec. 1, Ch. 192, .L: 
1949; amd. Sec. 1, Ch. 42, L. 1953; amd. 
Sec. 1, Ch. 252, L. 1955; amd. Sec. 1, Ch. 
3, L. 1961;'amd. Sec. 3, Ch. 225, L. 1961; 
amd. Sec. 1, Ch. 267, L. 1965; amd. Sec. 1, 
Clr2125..L. 1967: amd. Sec, 1, Ch. 260, _L, 


monthly amounts specified in paragraph 
(d) from $75 to $90. 

The 1967 amendment inserted “of the 
Revised Codes of Montana, 1947” after 
“section 71-1001” in paragraph (a) and 
increased the monthly amounts specified 
in paragraph (d) from $90 to $125. 


1969. The 1969 amendment increased the 


monthly amounts specified in paragraph 
(d) from $125 to $140. 


71-1004. Amounts of payments. Subject to the provisions of this act 
and the deductions herein provided, any person who has silicosis, as 
defined in this chapter, and who has, subject to the regulations and 
standards of the industrial accident board; been determined by the in- 
dustrial accident board to be entitled to a payment under this chapter for 
silicosis, shall be granted a payment by the said industrial accident board 
of one hundred forty dollars ($140.00) per month subject to such ap- 
propriations as may from time to time be made. The legislature shall 
authorize such additional appropriations as may be necessary to make the 
increased monthly payments provided herein. 


History: Sec. 4, Part 9, Ch. 82, L. 1937 
as added by Sec. 1, Ch. 5, L. 1941; amd. 


Amendments 
The 1965 amendment increased the 


Sec. 2, Ch. 216, L. 1947; amd. Sec. 2, Ch. 
192, L. 1949; amd. Sec. 1, Ch. 204, L. 
1953; amd. Sec. 2, Ch. 252, L. 1955; amd. 
Sec. 1, Ch. 248, L. 1959; amd. Sec. 4, Ch. 
225, L. 1961; amd. Sec. 2, Ch. 267, L. 1965; 
amd. Sec. 2, Ch. 125, L. 1967; amd. Sec. 2, 
Ch. 260, L. 1969. 


monthly payment specified in the first 
sentence from $75 to $90. 

The 1967 amendment increased the 
monthly payment specified in the first 
sentence from $90 to $125. 

The 1969 amendment increased the 
monthly payment specified in the first sen- 


tence from $125 to $140. 


71-1008. Conformity with acts of federal government. If and when 
the government of the United States makes grants to states in aid of and 
allowing payments to persons having silicosis, as herein defined, the in- 
dustrial accident board of the state of Montana is hereby authorized to 
administer in the state of Montana such grants-in-aid and payments in 
addition to grants made by this act. The total payments to any individual 
under this act shall not exceed one hundred forty dollars ($140.00) per 
month exclusive of any grants made by Congress. 
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History: Sec. 8, Part 9, Ch. 82, L. 1937 
as added by Sec. 1, Ch. 5, L. 1941; amd. 
Sec. 3, Ch. 216, L. 1947; amd. Sec. 3, Ch. 
192, L. 1949; amd. Sec. 2, Ch. 204, L. 
1953; amd. Sec. 3, Ch. 252, L. 1955; amd. 
Sec. 2, Ch. 3, L. 1961; amd. Sec. 8, Ch. 
225, L. 1961; amd. Sec. 3, Ch. 267, L. 
1965; amd. Sec. 3, Ch. 125, L. 1967; amd. 
Sec. 3, Ch. 260, L. 1969. 


Amendments 


The 1965 amendment increased the 
maximum monthly payment specified in 
the final sentence from $75 to $90. 
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the final sentence from $90 to $125. 

The 1969 amendment increased the 
maximum monthly payment specified in 
the final sentence from $125 to $140. 


Repealing Clauses 

Section 4 of Ch. 267, Laws 1965 re- 
pealed all acts and parts of acts in conflict 
therewith. 

Section 4 of ‘Ch. 125, Laws 1967 re- 
pealed all acts and parts of acts in conflict 
therewith. 

Section 4 of Ch. 260, Laws 1969 re- 


pealed all acts and parts of acts in conflict 


The 1967 amendment increased the therewith. 


maximum monthly payment specified in 


CHAPTER 15—MEDICAL ASSISTANCE 


Section 71-1511. Provisions for administration. 


71-1512. Services included in medical assistance. 

71-1513. State department to consult with council appointed by governor— 
composition of council. 

71-1514. Freedom of doctors to treat recipients of medical assistance—free- 
dom of selection of doctor. 

71-1515. Contracting with other agencies to process claims. 

71-1516. Eligibility requirements for medical assistance. 

71-1517. Amount, scope and duration of assistance. 

71-1518. Application for assistance. 

71-1519. County share of participation. 

71-1520. Investigation and determination of eligibility. 

71-1521. Redetermination of eligibility. 

71-1522. Change of residence of person receiving medical assistance. 

71-1523. Confidential records. 

71-1524. Exclusion of lien. 

71-1525. Relative’s responsibility. 

71-1526. Discrimination prohibited. 


71-1501 to 71-1510. 


Repeal 


These sections (Secs. 1 to 10, Ch. 212, 
L. 1965), relating to medical aid for the 


Repealed. 


aged, were repealed by Sec. 20, Ch. 325, 
Laws 1967. 


71-1511. Provisions for administration. (1) The state department 
of public welfare (hereinafter called “state department”) is hereby author- 
ized and empowered to administer and supervise a vendor payment pro- 
eram of medical assistance, under the powers, duties, and functions pro- 
vided in sections 71-201 through 71-232, R.C.M. 1947, as amended and as 
contemplated by the provisions of Title XIX of the Federal Social Security 
Act 


(2) The county department of public welfare shall be charged with 
the local administration and supervision of medical assistance, subject to 
the powers, duties and functions prescribed for the county department in 
sections 71-201 through 71-232, R.C.M. 1947. 


(3) It is hereby mandatory and required that the state plan and 
operation of medical assistance shall be in effect in each and every county 
of the state and the administration and supervision of medical assistance 
shall be uniform throughout the several counties of the state. 
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(4) The state department of public welfare shall have printed and 
distribute copies of this act to all county welfare departments and shall 
prescribe the form of and print and supply to the county welfare depart- 
ments blanks of applications, reports and such other forms as may be 
necessary in relation to medical assistance. 


(5) All rules and regulations of the state department of public wel- 
fare made under this act shall be binding upon the county departments 
of public welfare. 


(6) The state department shall adopt appropriate rules and regula- 
tions, not inconsistent with this act, to administer and supervise the said 
program uniformly throughout the state and shall define by rules and regu- 
lations medical assistance. Medical assistance shall be furnished through 
payments to providers of services and supplies as contemplated in this act. 


History: En. Sec. 1, Ch. 325, L. 1967. 


Compiler’s Notes 


Title XIX of the Social Security Act, 
referred to in this section, is compiled 
in the United States Code as Tit. 42, secs. 
1396 to 1396d. 


Title of Act 


An act to provide for medical assistance 
in conformity with Title XIX of the 


71-1512. 


Services included in medical assistance. 


Federal Social Security Act of 1935 as 
amended; providing for the administra- 
tion of the act by the state department of 
public welfare and the county departments 
of public welfare; providing eligibility re- 
quirements for assistance under the act; 
and providing for counties’ share of par- 
ticipation under the act; amending section 
71-211, R. C. M. 1947, to conform here- 
with; and repealing sections 71-1501 
through 71-1510, R. C. M. 1947. 


The definition of 


medical assistance shall include: 


(a) Inpatient hospital services (other than services in a public insti- 
tution for tuberculosis or mental diseases) ; 


(b) Outpatient hospital services ; 

(c) Other laboratory and X-ray services; 

(d) Skilled nursing home services (other than services in a public 
institution for tuberculosis or mental diseases) ; 

(e) Physicians’ services, whether furnished in the office, the patient’s 
home, a hospital, a skilled nursing home or elsewhere. 

It may also include, although not necessarily limited to the following: 

(a) Medical care, or any other type of remedial care recognized under 
state law, furnished by licensed practitioners within the scope of their 
practice as defined by state law; 


(b) Home health care services; 

(c) Private duty nursing services; 

(d) Dental services; | 

(e) Physical therapy and other related services; 

(f) Clinic services; 

(zg) Prescribed drugs, dentures, and prosthetic devices; and eye- 


glasses prescribed by a physician skilled in diseases of the eye or by an 
optometrist, whichever the individual may select; 

(h) Other diagnostic, screening, preventive, rehabilitative, chiroprac- 
tic and osteopathic services: 
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(i) Any additional medical service or aid allowable under or pro- 
vided by the Federal Social Security Act. 

The foregoing services shall be provided to the fullest extent that 
moneys appropriated, collected, accumulated or matched from any source 
by the state department will allow. Priorities of the foregoing items and 
amounts of medical assistance, if funds are inadequate, shall be determined 
by the state department. The state department shall establish standards 
of assistance. 


History: En. Sec. 2, Ch. 325, L. 1967. Compiler’s Notes 


The Social Security Act, referred to in 
this section, is compiled in the United 
States Code as Tit. 42. 


71-1513. State department to consult with council appointed by gov- 
ernor—composition of council. The state department shall advise and 
consult at least semiannually with a council composed of not less than 
nine members, to be appointed by the governor and to serve three 
year overlapping terms. The first appointed council shall draw lots to 
determine which members will serve three years, which two years, and 
which one year. The following associations, to wit: (1) the Montana 
Medical Association, (2) the Montana State Dental Association, (3) the 
Montana Hospital Association, (4) the Montana State Pharmaceutical 
Association, (5) the Montana Nursing Home Association, (6) the Mon- 
tana Association of County Commissioners, (7) the Montana Nurses 
Association, and (8) the Montana Optometry Association shall be re- 
quested to recommend not less than one member for appointment to 
such council in order that there be adequate representation of interested 
professional and official groups. As vacancies occur, the organization 
recommending the individual whose position is expiring will be requested 
to submit a recommendation for filling the position. The ninth member 
of such additional members as the governor may elect to appoint as rep- 
resentative of consumer interests. The following shall serve ex officio 
as members of the council: (a) executive director of the state board of 
health, (b) the administrator of the state department of public welfare, 
as chairman. Members shall be reimbursed for travel and actual expenses 
while in performance of their duties, not to exceed that allowed to non- 
elective state officials. 

History: En. Sec. 3, Ch. 325, L. 1967. 


71-1514. Freedom of doctors to treat recipients of medical assistance— 
freedom of selection of doctor. The state department shall provide for 
professional freedom of those licensed practitioners who provide medical 
assistance under this act, and provide reasonable freedom of choice to 
recipients of medical aid to select the vendor or provider of medical care, 
services or prescribed drugs. 

History: En. Sec. 4, Ch. 325, L. 1967. 


71-1515. Contracting with other agencies to process claims. The state 
department may, by suitable rules and regulations, provide for contracting 
with any state or private agency for processing and payment of claims 
under such program of medical assistance, and the state welfare board 
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shall have the authority to contract with one or more private or state 
agencies to provide any or all of the enumerated medical services. 
History: En. Sec. 5, Ch. 325, L. 1967. 


71-1516. Eligibility requirements for medical assistance. Medical as- 
sistance shall be granted in behalf of all persons who reside in the state 
of Montana, including residents temporarily absent from the state and 
who meet any of the following requirements: 


(1) Who receive all or part of their income from the federally aided 
public assistance programs: old-age assistance, aid to the blind, aid to 
dependent children, and aid to the permanently and totally disabled; 

(2) All persons, who upon application, would be eligible for financial 
assistance under any one of the federally aided programs referred to 
above; 

(3) All persons who would be entitled to financial assistance under 
one of the federally aided categories except that they do not meet the 
durational residence requirements or relative responsibility requirements 
of any of the public assistance programs above enumerated ; 

(4) Persons in medical institutions (except public institutions for 
tuberculosis or mental illness) who, if they were no longer in such insti- 
tution, would be eligible for financial assistance under one of the above 
programs; 

(5) All children under twenty-one who meet the conditions of eli- 
gibility in the state’s plan for aid to dependent children, other than with 
respect to school attendance; 

(6) All children under twenty-one who are in foster care under 
the supervision of the state department (except children in public 
institutions). 

History: En. Sec. 6, Ch. 325, L. 1967. 


71-1517. Amount, scope and duration of assistance. The amount, 
scope, and duration of medical assistance granted eligible persons shall 
be determined by the state department. 

History: En. Sec. 7, Ch. 325, L. 1967. 


71-1518. Application for assistance. Application for assistance under 
this part shall be made to the county office of the county department in 
the county in which the person is residing. The application shall be pre- 
sented in the manner on the form prescribed by the state department. All 
individuals wishing to apply shall have the opportunity to do so. 

History: En. Sec. 8, Ch. 325, L. 1967. 


71-1519. County share of participation. Each county department 
shall reimburse the state department in the amount of one-half (14) of 
the approved medical payments paid by the state department in behalf 
of persons in the county each month, exclusive of the federal share. Such 
reimbursements shall be credited to the medical assistance account of the 
state department. 

History: En. Sec. 9, Ch. 325, L. 1967. 
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71-1520. Investigation and determination of eligibility. The county 
department shall promptly investigate and determine the eligibility of 
each applicant under this act in accordance with the rules and regulations 
of the state department. Each applicant shall be informed of his right 
to a fair hearing and of the confidential nature of the information given. 
The county department shall determine whether or not the applicant is 
eligible for assistance under this act, and aid shall be furnished promptly 
to eligible persons. The county public welfare board shall review the 
determination of the eligibility or noneligibility made by the county de- 
partment. Each applicant shall receive written notice of the decision 
concerning his application and right of appeal shall be secured to the ap- 
plicant under the procedures of section 71-223, R.C.M. 1947. 

History: En. Sec. 10, Ch. 325, L. 1967. 


71-1521. Redetermination of eligibility. All medical assistance cases 
approved under this part shall be reviewed as often as shall be required 
under the rules and regulations of the state department. 

History: En. Sec. 11, Ch. 325, L. 1967. 


71-1522. Change of residence of person receiving medical assistance. 
A recipient who moves his residence to another county in this state shall 
continue to receive assistance under the rules and regulations of the state 
department. The county from which he has moved shall be charged by 
the state department for such county share of his assistance for a period 
of one (1) year after which time the county to which he has moved shall 
be charged therefor. The state department will determine the date of 
transfer. The county from which a recipient moves shall notify the state 
department and the county to which the recipient moves. 

History: En. Sec. 12, Ch. 325, L. 1967. 


71-1523. Confidential records. All applications, information and rec- 
ords concerning any applicant or recipient of medical assistance under the 
provisions of this act shall be confidential and shall not be disclosed nor 
used for any purpose not directly connected with the administration of 
medical assistance. The violation of this provision is hereby made a mis- 
demeanor and is punishable as such. 

History: En. Sec. 13, Ch. 325, L. 1967. 


71-1524. Exclusion of lien. No applicant hereunder shall be required 
to execute an agreement for lien on his real property. No lien may be 
imposed against the property of any individual prior to his death on 
account of medical assistance paid or to be paid on his behalf (except 
pursuant to the judgment of a court on account of benefits incorréctly 
paid on behalf of such individual). There shall be no adjustment or re- 
covery (except, in the case of an individual who was sixty-five (65) years 
of age or older when he received such assistance, from his estate, and 
then only after the death of his surviving spouse, if any, and only at a 
time when he has no surviving child who is under age twenty-one (21) 
or is blind or permanently and totally disabled) of any medical assistance 
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correctly paid on behalf of such individual. Recoveries shall be prorated 
to the federal government and the county involved in the proportion to 
which each contributed to the medical assistance. The provisions of this 
act are hereby extended to provide for the recovery of all medical 
assistance paid under sections 71-1511 through 71-1524 and likewise to 
all medical aid to the aged assistance paid by the state department dur- 
ing the period of time July 1, 1965, through June 30, 1967. 


History: En. Sec. 14, Ch. 325, L. 1967; Repealing Clause 
amd. Sec. 1, Ch. 249, L. 1969. Section 2 of Ch. 249, Laws 1969 re- 
Re endmnents pealed all acts and parts of acts in conflict 
therewith. 
The 1969 amendment added the last 
sentence. 


71-1525. WRelative’s responsibility. The provisions of other parts of 
Title 71, R.C.M. 1947, as amended, notwithstanding, the only relatives that 
can be held responsible for payment of medical assistance under the 
program are the husband or wife of the individual, the parents of children 
under age twenty-one (21), and the parents of blind or disabled persons 
over age twenty-one (21). 


History: En. Sec. 15, Ch. 325, L. 1967. 


71-1526. Discrimination prohibited. No discrimination shall be prac- 
ticed or asserted against any applicant for or recipient of care and services 
under this act, on the basis of race, color, or national origin; and the 
furnishing of care and services under this act to any applicant or recipient 
thereof shall not be delayed or denied on the basis of race, color, or 
national origin. 


History: En. Sec. 16, Ch. 325, L. 1967. 


CHAPTER 16—ECONOMIC OPPORTUNITY AND POVERTY RELIEF 


Section 71-1601. Purpose and intent of act. 
71-1602. Agreements with federal agencies authorized. 
71-1603. Expenditure of public funds to carry out agreements. 
71-1604. City-county commission authorized—powers. 


71-1601. Purpose and intent of act. It is the purpose of this act to 
enable the state of Montana, and the counties, cities, towns, school dis- 
tricts and other governmental subdivisions of the state, and other organiza- 
tions or agencies authorized to receive federal assistance under Public 
Law 88-452, 88th Congress, to secure for the citizens of Montana the 
benefits offered by the United States government to the several states and 
their citizens in the law of August 20, 1964 (Public Law 88-452 of the 
88th Congress; 78 Stats. 508) for economic betterment and the relief of 
poverty. It is the intent of this act to grant to the state and its subdivisions 
the widest possible authority, within the limits set by law, to co-operate 
and combine their efforts with those of the appropriate federal agencies, 
and to comply with any federal regulations, not in conflict with the laws 
of the state of Montana, to carry out the purposes of the congressional 
act and secure the resulting benefits for Montana and its people. 
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History: En. Sec. 1, Ch. 263, L. 1965. and other agencies authorized to receive 

; federal assistance under Public Law 88- 
Compiler’s Note 452, 88th Congress, individually or in 
Public Law 88-452 of the 88th Congress combination, to enter into and carry out 
may be found at 42 U. S. Code 2711 to contracts, agreements and plans with 


2981. agencies and departments of the United 
: States government and to expend moneys 
Title of Act to implement and secure the benefits of 


An act to authorize and empower coun- Public Law 88-452 of the 88th Congress, 
ties, cities, towns, school districts or other enacted August 20, 1964 (78 Statute 508), 
municipal subdivisions of the state of known as the “Economic Opportunity 
Montana, and agencies, departments, off- Act of 1964.” 
ces and divisions of the state government, 


71-1602. Agreements with federal agencies authorized. The state of 
Montana, and all offices, agencies, departments and divisions thereof, and 
all counties, cities, towns, school districts and other governmental sub- 
divisions of the state, and other organizations or agencies authorized to 
receive federal assistance under Public Law 88-452, 88th Congress, singly 
or in combination, are hereby authorized and empowered, within the limits 
set by the respective laws governing them, to enter into and carry out 
contracts, agreements and plans with any authorized agency of the United 
States government for the implementation and operation within the areas 
of their respective jurisdictions of the act of Congress of August 20, A264 
(Public Law 88-452 of the 88th Congress; 78 Stats. 508). 

History: En. Sec. 2, Ch. 263, L. 1965. 


71-1603. Expenditure of public funds to carry out agreements. The 
agencies of the state and local government enumerated in the preceding 
section may, within the limits of the laws governing their respective au- 
thorities to raise and expend public moneys, budget for, and/or expend 
public moneys in order to enter into and carry out contracts, agreements 
and plans under this act and Public Law 88-452. Any such expenditures 
must be made from the budgets, budget items or appropriations set up for 
the general purpose to be served by the project. 

History: En. Sec. 3, Ch. 263, L. 1965. 


71-1604. City-county commission authorized—powers. The city coun- 
cil or councils of a city or cities within a county and the county commis- 
sioners of the county may create a city-county commission to effect the 
purposes of this act. Such city-county commission is authorized to: 

(1) Make contracts and agreements with United States government 
agencies for the purpose of carrying out the intent of this act; 

(2) Accept and expend public and private funds made available to 
such commission for the purpose of carrying out the intent of this act. 


History: En. Sec. 4, Ch. 263, L. 1965. vided the act should be in effect from and 


fter it S d Lik 
ae seri assae and approval, Approved 


Section 5 of Ch. 263, Laws 1965 pro- 
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Chapter 1. Railroads—regulation by board of railroad commissioners, 72-102. 
2. Railroad companies—general powers and duties, 72-211, 72-224. 
6. General regulation of business of railroads, 72-627. 


CHAPTER 1—RAILROADS—REGULATION BY BOARD OF RAILROAD 
COMMISSIONERS 
Section 72-102. Oath. 


72-102. (3780) Oath. Each member of said board, and each person 
appointed to office by said board, before entering upon the duties of his 
office, shall take and subscribe the oath specified in section 1, article XIX, 
of the constitution of the state of Montana, and such oath shall be filed 
in the office of the secretary of state. 


History: En. Sec. 2, Ch. 37, L. 1907; dollars, with sureties to be approved by 
re-en. Sec. 4364, Rev. C. 1907; re-en. Sec. the governor, conditioned for the faithful 
3780, R. C. M. 1921; amd. Sec. 31, Ch. discharge of the duties of their respective 


Lif jais: 1965. offices. The secretary of the board shall 
give a like bond in the sum of one thou- 
Amendment sand dollars.” 
The 1965 amendment deleted second 
and third sentences reading, “The mem- Cross-References 
bers of said board shall each give a bond Bonds of state officers and employees, 


to the state in the sum of five thousand _ sec. 6-105 et seq. 


72-106. (3784) Repealed. 
Repeal the secretary, and the stenographer, was 


This section (Sec. 6, Ch. 37, L. 1907), repealed by Sec. 1, Ch. 129, Laws 1963, 
relating to salaries of the commissioners, and by Sec. 3, Ch. 212, Laws 1963. 


72-108 to 72-110. (3786 to 3788) Repealed. 


Repeal to salaries of employees of the board, 
These sections (Secs. 1 to 3, Ch. 109, were repealed by Sec. 1, Ch. 129, Laws 
L. 1919; Sec. 1, Ch. 90, L. 1927), relating 1963. 


72-117. (3795) Making schedules effective. 


Publication and Notice 118, in advance of any action on such 


The board of railroad commissioners Petition or prior to issuance of any au- 
is not required, when acting upon a pe- thorization thereon. State ex rel. Mon- 
tition or application for reduced rail rates, tama Motor Tariff Bureau, Inc. v. Smith, 
to cause publication and to give notice 144 M 110, 394 P 2d 758, 760. 
pursuant to this section and section 72- 


72-118. (3796) Power to alter classification or rate, etc. 


Publication and Notice The board of railroad commissioners is 

The requirement of this section for ot required, when acting upon a petition 
publication and notice obtains only in the OF application for reduced rail rates, to 
event the board of railroad commissioners Cause publication and to give notice pur- 
makes or establishes any increase or raise Suant to this section and section 72-117, in 
in rate of charge for the transportation of advance of any action on such petition or 
freight. State ex rel. Montana Motor Tar- Prior to issuance of any authorization 


iff Bureau, Inc. v. Smith. 144 M 110, 394 thereon. State ex rel. Montana Motor 
Pr 2d. 758, 760. Tariff Bureau, Inc. v. Smith, 144 M 110, 


394 P 2d 758, 760. 
ol 


72-1388 


72-138. 


Repeal 
Section 72-138 (Sec. 33, Ch. 37,.L.'1907), 
relating to annual report of the board of 


(3815) Repealed. 


72-144. 
Repeal 


This section W(Sectw AC hee) e917), 
relating to rates for the transportation of 


(3821) Repealed. 


72-164. (3842) 


Contributory Negligence 

Knowledge or lack of knowledge of a 
custom to warn, or of the fact that cus- 
tomary protective signals have been 
abandoned or are not in operating con- 
dition, has an important bearing on the 
question of contributory negligence, but 
it does not affect the question of primary 
negligence. Hernandez v. Chicago, Bur- 
lington & Quincy R. Co., 144 M 585, 398 
oad Moo. 

Railroad was not liable for death of 
plaintiff’s son, even though it had failed 
to put out fusees at time when car struck 
the train, since driver’s view of the cross- 
ing was unobstructed, reflector signs 
warning of crossing were in well-kept 
condition, and there were no other extra- 
hazardous conditions. Hernandez v. Chi- 
cago, Burlington & Quincy R. Co., 144 M 
585, 398 P 2d 953. 


Does Not Absolve Motorist from Using 
Reasonable Care 


A railroad crossing is as a matter of law 
a place of known danger and one is bound 
by law to recognize it as such. Hernandez 
v. Chicago, Burlington & Quincy R. Co., 
144 M 585, 398 P 2d 953. 


Duty of Driver to Stop 


A railroad has a right to expect motor- 
ists to approach a railroad crossing with 
caution and it is not bound to protect 
against the negligence of a motorist. 
Hernandez v. Chicago, Burlington & 
Quincy R. Co., 144 M 585, 398 P 2d 953. 


Motorist who was killed when car hit 
train at railroad crossing was negligent 
in that he did not comply with statutory 
mandate to bring his vehicle to complete 
stop not less than 10 nor more than 100 
feet from railroad crossing when a train 
is within sight or hearing or if crossing 
and view is not clear, full and distinct. 
O’Brien v. Great Northern R. Co., 148 M 
429, 421 P 2d 710. 


Duty of Guest of Driver 
The negligence of a driver in failing to 
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railroad commissioners, was repealed by 
Sec. 44, Ch. 93, Laws 1969. 


prisoners, was repealed by Sec. 101, Ch. 
199, Laws 1965. 


Railroad commission may order electric signal, etc. 


stop at a railroad crossing, as required 
by this section, cannot be imputed to his 
passenger. Hernandez v. Chicago, Bur- 
lington & Quincy R. Co., 144 M 585, 398 
P2d) 953i 


Hazardous Conditions 


The number of automobiles passing 
over a railroad crossing will not, of itself, 

make a crossing extrahazardous. Her- 
nandez v. Chicago, Burlington & Quincy 
R. Co., 144 M 585, 398 P 2d 953. 


Dark-colored road surfaces which tend 
to absorb the lights of an automobile do 
not make a railroad crossing extrahazard- 
ous. Hernandez v. Chicago, Burlington & 
Quincy R. Co., 144 M 585, 398 P 2d 953. 


A railroad cannot make a_ crossing 
which is not extrahazardous, extrahazard- 
ous simply by putting out fusees. Her- 
nandez v. Chicago, Burlington & Quincy 
R. Co., 144 M 585, 398 P 2d 953. 


Railroad’s Duty 


At an ordinary crossing where a train 
has stopped on the crossing or is moving 
slowly over it, it is not negligence on the 
part of the railroad company if it fails to 
blow a whistle, ring a bell, place warning 
lights along the train or to provide a flag- 
man to warn the traffic. Hernandez v. 
Chicago, Burlington & Quincy R. Co., 144 
M 585, 398 P 2d 953. 


The infrequent use of a railroad cross- 
ing may affect the degree of care required 
to be taken by the train in approach- 
ing the crossing, but when the train is 
on the crossing, this is, in itself, a suffi- 
cient warning of danger to the traveling 
public. Hernandez v. Chicago, Burlington 
Barony R. Co.,144. M .585.. 308 Pug 
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72-224 


CHAPTER 2—RAILROAD COMPANIES—GENERAL POWERS 
AND» DUTLES 


Section 72-211. 


May borrow money and secure payment. 


72-224. May issue and secure bonds. _ 


72-204. 


Compiler’s Notes 
Section 15-401, referred to in the first 
paragraph of this section in the parent 


72-205. (6507) Powers of railroad 


Subd. 5, Obstruction of Watercourses 

Railroad, which quitclaimed land in- 
cluding right of way across irrigation 
ditch, was not relieved of its statutory 
duty to maintain the cement drop, siphon 


72-211. 


(6513) May borrow money and secure payment. 


(6506) Books to be opened for subscription, etc. 


volume, was repealed by Sec. 143, Ch. 300, 
Laws 1967. 


corporations. 


and wooden flume for the benefit of lower 
landowners who depended on the water. 
Harrer v. Northern Pacifies Ry: Go., 147 
M 130, 410 P 2d 713. 


Any corpo- 


ration organized under this chapter shall have power to borrow money on 
the credit of the corporation to an amount not exceeding its authorized 
capital stock, at a rate of interest to be agreed upon by the respective 
parties, and may execute bonds therefor in sum of not less than one hun- 
dred dollars, and secure the payment thereof by mortgage or pledge of 
the property and income of such corporation. [Effective January 1, 1965.] 


History: En. Sec. 14, p. 102, Ex. L. 
1873; re-en. Sec. 312, 5th Div. Rev. Stat. 
1879; re-en. Sec. 691, 5th Div. Comp. Stat. 
1887; re-en. Sec, 899, Civ. C. 1895; re-en. 
Sec. 4280, Rev. C. 1907; re-en. Sec. 6513, 
R. C. M. 1921; amd. Sec. 11-148, Ch. 264, 
L. 1963. 


Amendment 


The 1963 amendment deleted a second 
sentence reading, “And if the said mort- 


gage shall so provide, it shall be and re- 
main a valid lien upon all of the property 
of said corporation of whatever kind then 
existing, or that may thereafter be by it 
acquired, irrespective of the law now in 
force relating to chattel mortgages, and 
the same shall be taken, held, and en- 
forced in the same manner as mortgages 
upon real estate now are held and en- 
forced”; and made a minor change in 
phraseology. 


72-219. (6521) Penalties—exorbitant 


References 
Sztaba v. Great Northern Ry. Co., 147 
M 185, 411 P 2d 379. 


and discriminatory rates, etc. 


72-221. (6523) May extend line into Montana. 


Compiler’s Notes 
Sections 15-108 and 15-109, referred to 


in this section in the parent volume, were 
repealed by Sec. 143, Ch. 300, Laws 1967. 


72-222. 


Compiler’s Notes 


Section 15-405, referred to in the first 
paragraph of this section in the parent 


(6524) Two or more may consolidate. 


volume, was repealed by Sec. 143, Ch. 300, 
Laws 1967. 


72-224. (6526) May issue and secure bonds. Any railroad corporation 
whose line is wholly or partly within this state, whether chartered by or 
organized under the law of the state or territory of Montana, or of the 
United States, or of any other state or territory, shall have authority and 
power to make, issue, negotiate, and deliver its bonds, securities, or obli- 
gations to such amount, not exceeding its authorized capital stock, bearing 
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such rate of interest and payable at such time or times as its board of 
directors shall determine, and may negotiate, sell, pledge, or otherwise 
dispose of the same at such price, and on such terms, and in such manner 
as its board of directors may authorize or determine; and to secure the 
payment of all or any of such bonds, securities, or obligations, and the in- 
terest thereon, may make, execute, and deliver such mortgages or deeds of 
trust upon all or any part of its property, income, and franchises, as the 
board of directors may determine or direct. [Effective January 1, 1965.] 


History: En. Sec. 706, 5th Div. Comp. 
Stat. 1887; re-en. Sec. 913, Civ. C. 1895; 
re-en. Sec. 4294, Rev. C. 1907; re-en. Sec. 
6526, R. C. M. 1921; amd. Sec, 11-149, 
Ch. 264, L. 1963. 


Amendment 


The 1963 amendment deleted from the 
end of the section clauses reading, ‘‘and 
if any such mortgage or deed of trust 
shall so provide, and to the extent it shall 
provide, it shall be and remain a valid 
lien upon the property, rights, and fran- 
chises of the corporation of whatever na- 
ture or kind afterwards acquired, as well 


owned or possessed by the corporation 
at the time of its execution, irrespective of 
the law relating to chattel mortgages, and 
any such mortgage or deed of trust shall 
be taken, held, and enforced in the same 
manner as mortgages of real estate; and 
the record thereof in the office of the 
secretary of state shall be notice of its 
existence and contents to all persons, 
without any further record thereof, and it 
shall be the duty of the secretary to 
record in his office any such mortgage or 
deed of trust, when presented for that 
purpose”; and made minor changes in 
phraseology and punctuation. 


as upon property, rights, and franchises 


CHAPTER 3—LEASES, SALES AND MORTGAGES OF RAILROAD 
LKOULPMENT AND ROLLING STOGK 


72-303. (6535) Repealed. 


Repeal mortgages of railroad equipment, was re- 


This section (Sec. 3, p. 102, L. 1883; pealed by Sec. 10-102, Ch. 264, Laws 
Sec. 1, Ch. 53, L. 1947), relating to chattel 1963, effective January 1, 1965. 


72-305 to 72-307. (6537 to 6539) Repealed. 


Repeal L. 1961), relating to conditional sales 
These sections (Secs. 1 to 3, pp. 148, and chattel mortgages of railroad equip- 
149, L. 1893; Sec. 1, Ch. 148, L. 1923; ment, were repealed by Sec. 10-102, Ch. 
Sec. 2, Ch. 53, L. 1947; Sec. 14, Ch. 117, 264, Laws 1963, effective January 1, 1965. 


CHAPTER 6—GENERAL REGULATION OF BUSINESS OF RAILROADS 
Section 72-627. Duty to furnish shipping facilities. 


72-627. (6582) Duty to furnish shipping facilities. It is hereby 
made the duty of every person, corporation, and association operating 
a railroad in the state of Montana to maintain and staff facilities for 
shipment and delivery of freight, and to ship and deliver freight and 
accommodate passengers in at least one location, preferably the county 
seat, in each county through which the line of the railway passes and 
at any point upon the line of such railway where there is a city or town 
having a population, according to the last federal decennial census, of 
not less than one thousand people, provided, however, that this act shall 
not require the maintenance and staffing of such facilities in any county 
or at any city or town in which such facilities were not maintained and 
staffed on the effective date of this act. Nothing in this section shall be 
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construed to authorize the discontinuance of any facility presently es- 
tablished in any city, town or other location having a population of 
less than one thousand people without a hearing before the board of 
railroad commissioners as provided by law. 


History) rin, sec.nl, Ch. 26, 1..71905*)) stall. ater’ to maintain “and in at least 
re-en. Sec. 4343, Rev. C. 1907; re-en. Sec. one location * * * line of the railway 
6582, R. C. M. 1921; amd. Sec. 1, Ch. 266, passes” after “accommodate passengers” 


L. 1969. and’ substituted “a city orstown *9* * 
a effective date of this act” for “a platted 
Compiler’s Notes townsite of record having not less than 


This act became effective July 1, 1969. one hundred inhabitants” at the end of the 


first sentence; and added the second sen- 


The 1969 amendment inserted “and 


35 


POOR Sanaa. ge 


“seht?? bres 
iaiae ‘hese hae bi og: ae 


eeore | ed al eet N AeA ne 


‘ie. 5 ih GM atiane,, | 
Shoe he 4. vaste. 
a © + boreal seoorcel rere 6 
het, ard on Fond! in 
a ’ ine opi eae" J ¥ 

ha teas: Si hela « 


» 


ts, oe, 


oie - iv ; eames? Va vs 4) bf rs tf ; i ie | “a ® ban tye 
sate es ihe ad rh emt: re. ian Pw . ( j yay ‘4 ‘ Le | +o all d 
f Ae a Gy at a ras: | She Cae Le Tet rere 


SSA. RMI 4A 5 ne sie hao kes 

pre hee, at see ue ewes “% Ah? aa 

Hee ghee Te “Peete gti a er 
peut a T7e> GCM Et oe ins f } vine. crear 

wee Gt Bite a 0 A ae uy ae 2 Ga Pe: 


ee alts Sele Aaa, “\gaet? 


{i @ vee } o + ? 7 ‘1 rc isla aes call ~ Cs Pe 2 contotan 


’ es ry K, 


: Tuy « ¢ mT ei f Wes J 4 int voy : ° J as At y i. : as 
i so oe 7 mes , = a ls — ; 
ee RROD, ST Rae Ble oP aie Dec, penny ae . 
j 
A aha! : 
aly 4 is wy? a4 4 nt =: 9 % my ij tough 
: we i é - << iv 
Buy A : iy D retary ne to erwidie é 
Fe) An, Mee ee oP a Ps, i ; wai, widrieueres OF Fe iy é 
{ ao ' — and ¢ ve en Ey errs” Wele” eeDy aa : by Seq 20ebRae 
{fe a ; ‘ we r 7 ae) _ a" fe4 9 , 74g a P| , 4 
’ Rr Bean ies, PAS > Aad oy o' 1%O0,, stentive Jono 


ar } ral a » ee NG ns bata | Ae ’ i | “aay ef ay) (pis 
“Raed ye 4 40 : 1 si Pepe ave 


ie ee Me cuainled. tae ia 


mipile “Che abet Oe aa ve Wile. oe) . Sibert ail . <a 
a erica ia! ie a Pree a 


a oF a ; dy * a i meek pial a thn 7 
Meee Bat) ay roe ah ne -, Se i” hae thd wee) 

Pe TAS ae NINE Se Pears 1 PE ti a, ee t, prejerabtyy i 
week, SE: party: yey eee at), 


. ts, of thie sullwey 
at sey Yemeni: aries 5 Md 
fre watege’ fh. gaoreate, Clete. eee 
it eet Sega ore —_ hs 
Cote ee gene UR it iy 
at at any Aa or sie 
stafiell am oe efter. A 


:' x Gal 
ry, 
f 3 a 


wis. 


TITLE 73—RECORDING TRANSFERS 


Chapter 2. 
201, 73-208 to 73-211. 


Effect of recording or failure to record conveyance of real property, 73- 


CHAPTER 1—RECORDING TRANSFERS—RELEASE OF OIL, GAS 
AND MINERAL LEASES 


73-114. 
References 


Beavers v. Rankin, 142 M 570, 385 P 
2d 640. 


73-115. (6903) 


Venue of Action 


Although an action under this section 
combines three different causes of action, 
(1) an action for cancellation of the lease, 
(2) an action for the statutory penalty, 
and (3) an action for damages; the prin- 
cipal cause of action is for cancellation of 
the lease, which is a local nontransitory 


(6902) Oil, gas and mineral leases, release of record of. 


Action to compel release—damages, etc. 


entitled to a change of venue as to any 
part of the action from the county where 
the real estate is located to the county 
of his residence. Beavers v. Rankin, 142 
M 570, 385 P 2d 640. 


References 


Hidden Hollow Ranch v. Collins, 146 
M 321, 406.P 2d:365. 


action in rem, and the defendant is not 


73-116. (6904) Demand for release—when and upon whom, etc. 
. References 

Beavers v. Rankin, 142 M 570, 385 P 
2d 640. 


CHAPTER 2—EFFECT OF RECORDING OR FAILURE TO RECORD 
CONVEYANCE OF REAL PROPERTY 


Section 73-201. Record—to whom notice—recording copies. 


73-208. Validation of conveyances recorded after defective execution. 
73-209. Validation of conveyances recorded after defective execution—1965 
act. 
73-210. Validation of conveyances recorded after defective execution—1967 
act, 
73-211. Validation of conveyances recorded after defective execution—1969 
act. 
73-201. (6934) Record—to whom notice—recording copies. Every 


conveyance of real property acknowledged or proved, and certified and 
recorded as prescribed by law, from the time it is filed with the county 
clerk for record, is constructive notice of the contents thereof to subse- 
quent purchasers and mortgagees; and a certified copy of any such re- 
corded conveyance may be recorded in any other county, and when so 
recorded the record thereof shall have the same force and effect as though 
it was of the original conveyance. Further, every conveyance and/or 
encumbrance of real property acknowledged or proved, and certified, and 
recorded as prescribed by law, and which is executed by one who there- 
after acquires an interest in the said real property by a conveyance which 
said conveyance is constructive notice as aforesaid, is, from the time such 
latter conveyance is filed with the county clerk for record, canstructive 
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73-202 


RECORDING TRANSFERS 


notice of the contents of such earlier conveyance and/or encumbrance 
to subsequent takers, purchasers, mortgagees, or other encumbrance[r]s 


or transferees. 

History: Ap. p. Sec. 259, 5th Div. 
Comp. Stat. 1887; re-en. Sec. 1640, Civ. C. 
1895; re-en. Sec. 4683, Rev. C. 1907; amd. 
Sec. 1, Ch. 33, L. 1921; re-en. Sec. 6934, 
R. C. M. 1921; amd. Sec. 1, Ch. 147, L. 
1967. Cal. Civ. C. Secs. 1213, 1218. 


Amendments 


The 1967 amendment added the second 
sentence. 


Repealing Clause 
Section 2 of Ch. 147, Laws 1967 re- 


73-202. (6935) 


Unrecorded Easement 

In condemnation proceeding, lower 
court erred in refusing to instruct in 
words of statute where owner of adjacent 


pealed all acts and parts of acts in con- 
flict therewith. 


Recording of Restrictions 


Declaration of restrictions constitutes 
a conveyance under section 73-203, so 
that where residential restriction was 
filed with subdivision plat, it constituted 
constructive notice to subsequent pur- 
chaser who wanted to use land for com- 
mercial purposes. Kosel v. Stone, 146 M 
218, 404 P 2d 894. 


Conveyances to be recorded, or are void, etc. 


land claimed compensation for unrecorded 
easement in condemned land. Montana 
State Highway Commission v. Robertson 
& Blossom Inc., 151 M 205, 441 P 2d 181. 


73-203. (6936) Conveyances defined. 


Restrictions 


Declaration of restrictions constitutes 
an instrument which affects title to land 
under this section, so that where filed, 
subsequent purchaser had _ constructive 


notice, pursuant to section 73-201, and 
could not use his land for commercial 
purposes. Kosel v. Stone, 146 M 218, 404 
P 2d 894. 


73-208. Validation of conveyances recorded after defective execution. 
Any instrument affecting real property, which was, previous to the date 
this act takes effect, copied into the proper book, kept in the office of the 
county clerk and recorder, shall be deemed to impart, after the date, notice 
of its contents to subsequent purchasers and encumbrancers, notwith- 
standing any defect, omission, or informality in the execution of the instru- 
ment or in the certificate of acknowledgment thereof, or the absence of 
any such certificate; and all such instruments heretofore acknowledged 
by the vice-president and assistant secretary of any corporation, or by 
either of them, or other person duly authorized by resolution by such 
corporation executing the same on behalf of the corporation, and recorded, 
shall be valid and shall have the same force and effect as though acknowl- 
edged by the president or secretary; but nothing herein shall be deemed 
to affect the rights of purchasers or encumbrancers previous to that date. 
Duly certified copies of the record of any such instrument may be read in 
evidence, with like effect as copies of any instrument duly acknowledged 
and recorded. 


History: En. Sec. 1, Ch. 63, L. 1963. 


Title of Act 


An act validating certain instruments 
affecting real property and which were 
erroneously executed or acknowledged, 
notice imparted by recording thereof, and 
providing that duly certified copies there- 


of may be read in evidence, with like ef- 
fect as copies of an instrument duly 
executed, acknowledged and recorded. 


Repealing Clause 


Section 2 of Ch. 63, Laws 1963 repealed 
all ne and parts of acts in conflict there- 
with. 


73-209. Validation of conveyances recorded after defective execution— 
1965 act. Any instrument affecting real property, provided no action is 
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EFFECT OF RECORDING 738-211 
now pending to set such instrument aside, which was, previous to the 
date this act takes effect, copied into the proper book, kept in the office of 
the county clerk and recorder, shall be deemed to impart, after that date, 
notice of its contents to subsequent purchasers and encumbrancers, not- 
withstanding any defect, omission, or informality in the execution of the 
instrument or in the certificate of acknowledgment thereof, or the absence 
of any such certificate; and all such instruments heretofore acknowledged 
by the vice-president and assistant secretary of any corporation, or by 
either of them, or other person duly authorized by resolution by such 
corporation executing the same on behalf of the corporation, and recorded, 
shall be valid and shall have the same force and effect as though acknowl- 
edged by the president or secretary; but nothing herein shall be deemed 
to affect the rights of purchasers or encumbrancers previous to that date. 
Duly certified copies of the record of any such instrument may be read in 
evidence, with like effect as copies of an instrument duly acknowledged 
and recorded. 

- History: En. Sec. 1, Ch. 58, L. 1965. 


Title of Act 

An act validating certain instruments 
affecting real property and which were 
erroneously executed or acknowledged, 


imparting notice by recording thereof, 
providing that duly certified copies thereof 
may be read in evidence with like effect 
as copies of an instrument duly acknowl- 
edged and recorded, containing a repeal- 
ing clause. 


73-210. Validation of conveyances recorded after defective execution— 
1967 act. Any instrument affecting real property, provided no action is 
now pending to set such instrument aside, which was, previous to Jan- 
uary 1, 1967, copied into the proper book kept in the office of the county 
clerk and recorder, shall be deemed to impart, after that date, notice of 
its contents to subsequent purchasers and encumbrancers, notwithstanding 
any defect, omission, or informality in the execution of the instrument 
or in the certificate of acknowledgment thereof, or the absence of any 
such certificate; and all such instruments heretofore acknowledged by the 
vice-president and assistant secretary of any corporation, or by either of 
them, or other person duly authorized by resolution by such corporation 
executing the same on behalf of the corporation, and recorded, shall be 
valid and shall have the same force and effect as though acknowledged 
by the president or secretary; but nothing herein shall be deemed to affect 
the rights of purchasers or encumbrancers previous to that date. Duly 
certified copies of the record of any such instrument may be read in 
evidence, with like effect as copies of an instrument duly acknowledged 
and recorded. 


History: En. Sec. 1, Ch. 181, L. 1967. 
Title of Act 


An act validating certain instruments 
affecting real property and which were 


prior to January 1, 1967; imparting notice 
by recording thereof; and providing that 
duly certified copies thereof may be read 
in evidence with like effect as copies of 
an instrument duly acknowledged and re- 


erroneously executed or acknowledged corded. 


73-211. Validation of conveyances recorded after defective execu- 
tion—1969 act. Any instrument affecting real property, provided no 
action is now pending to set such instrument aside, which was, previous 
to January 1, 1969, copied into the proper book kept in the office of the 
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county clerk and recorder, shall be deemed to impart, after that date, 
notice of its contents to subsequent purchasers and encumbrancers, not- 
withstanding any defect, omission, or informality in the execution of 
the instrument or in the certificate of acknowledgment thereof, or the 
absence of any such certificate; and all such instruments heretofore ack- 
nowledged by the vice-president and assistant secretary of any corpora- 
tion, or by either of them, or other person duly authorized by resolution 
by such corporation executing the same on behalf of the corporation, 
and recorded, shall be valid and shall have the same force and effect 
as though acknowledged by the president or secretary; but nothing 
herein shall be deemed to affect the rights of purchasers or encumbranc- 
ers previous to that date. Duly certified copies of the record of any such 
instrument may be read in evidence, with like effect as copies of an 
instrument duly acknowledged and recorded. 


History: En. Sec. 1, Ch. 74, L. 1969. uary 1, 1969; imparting notice by record- 

; ing thereof; and providing that duly certi- 

Title of Act fied copies thereof may be read in evi- 

An. act validating instruments affecting dence with like effect as copies of an in- 

real property and which were erroneously strument duly acknowledged and recorded. 
executed or acknowledged prior to Jan- 
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TITLE 74—SALES AND EXCHANGE 


Chapter 3. 


Rights and obligations of seller—delivery and warranty, 74-325. 


Rights and obligations of buyer—inspection and payment, Repealed— 
Section 10-102, Chapter 264, Laws of 1963. 


. 4 
Exchange, 74-505. 


Retail installment sales, 74-608. 


CHAPTER 1—SALE AND. AGREEMENTS FOR. SALE 


74-110. 
References 


Kosel v. Stone, 146 M 218, 404 P 2d 


894, 


(7590) Form of such covenants. 


CHAPTER 2—CONTRACT FOR SALE OF PERSONAL PROPERTY, 
WHEN VALID—FILING—SEIZURE ON DEFAULT 


74-201, 74-202. 


Repeal 


These sections (Secs. 2340, 2341, Civ. C. 
1895), a statute of frauds relating to con- 


74-204 to 74-207. 


Repeal 

These sections (Secs. 1 to 3, p. 124, 
E890 Sec cH (Che h2 VIL 19 19s See, *1; 
Chal46$12 1919>-Seci1,'Gha 145s bewl1925; 
SoC. PZ hg) 935. Sepse fag ( he 


(7591, 7592) Repealed. 


tracts for sales of personal property, were 
repealed by Sec. 10-102, Ch. 264, Laws 
1963, effective January 1, 1965. 


(7594 to 7597) Repealed. 


70, L. 1943), relating to contracts for the 
sale of personal property with title re- 
tained by the vendor, were repealed by 
Sec. 10-102, Ch. 264, Laws 1963, effective 
January 1, 1965. ; 


CHAPTER 3—RIGHTS AND OBLIGATIONS OF SELLER—DELIVERY 
AND WARRANTY 


Section 74-325. Uniform Commercial Code—applicability. 


74-321. 
Repeal 


This section (Sec. 2382, Civ. C, 1895), 
relating to warranty of wholesomeness of 


74-322. (7619) 


Breach by Seller 


Where buyer of business broke contract 
by failing to make agreed payments for 
exclusive business rights in a territory 
and seller entered the territory after buy- 
er’s breach but in violation of the agree- 


74-325. 


(7618) Repealed. 


Warranty on sale 


food sold, was repealed by Sec. 10-102, 
Ch. 264, Laws 1963, effective January l, 
1965. 


of good will. 


ment, buyer was entitled to a setoff of 
the amount of profit which seller took 
from the restricted territory against sell- 
er’s action for the full amount of the con- 
tract. Leiman-Scott, Inc. v. Holmes, 142 
M 58, 381 P 2d 489. 


Uniform Commercial Code—applicability. This chapter shall 


not apply to sales subject to the Uniform Commercial Code. [Effective 


January 1, 1965.] 


History: En. 74-325 by Sec. 11-150, 
Ch. 264, L. 1963. 


74-401 


SALES AND EXCHANGE 


CHAPTER 4—RIGHTS AND OBLIGATIONS OF BUYER— 
INSPECTION AND PAYMENT 


(Repealed—Section 10-102, Chapter 264, Laws of 1963) 


74-401 to 74-403. 


Repeal 


These sections (Secs. 2400 to 2402, Civ. 
C. 1895), relating to the rights and obli- 


(7622 to 7624) Repealed. 


gations of the buyer of goods, were re- 
pealed by Sec. 10-102, Ch. 264, Laws 
1963, effective January 1, 1965. 


CHAPTER 5—EXCHANGE 


Section 74-505. 


74-502. (7633) Repealed. 


Repeal 


This section (Sec. 2431, Civ. C. 1895), 
making a statute of frauds applicable to 


74-505. 


Uniform Commercial Code—applicability. 


contracts for exchange, was repealed by 
Sec. 10-102, Ch. 264, Laws 1963, effective 
January 1, 1965. 


Uniform Commercial Code—applicability. The provisions of 


this chapter shall not apply to exchanges subject to the Uniform Com- 
mercial Code. [Effective January 1, 1965.] 


History: En. 74-505 by Sec. 11-151, 
Ch. 264, L. 1963. 


CHAPTER 6—RETAIL INSTALLMENT SALES 


Section 74-608. Finance charge limitation. 


74-602. Definitions. 


References 


Stalcup v. Montana Trailer Sales & 
Equipment Co., 146 M 494, 409 P 2d 542. 


74-607. 


Attorney’s Fees 


This section, unlike other sections of 
this code governing recovery of attor- 
ney’s fees, is permissive and designed to 
inform the holder of a retail installment 
sale contract what he may recover in 
addition to damages when the contract 


74-608. 


Requirements and prohibitions, etc. 


has been breached by the buyer, and 
unless it is stipulated by contract, the 
buyer has no right to attorney fees 
should he successfully resist the action on 
the contract. Stalcup v. Montana Trailer 
ae or Equipment Co., 146 M 494, 409 


Finance charge limitation. (a) Notwithstanding the provisions 


of any other law, the finance charge included in a retail installment trans- 
action shall not exceed the following schedule: 


(1) As to motor vehicles: 
Class 1. 


Any new motor vehicle designated by the manufacturer by 


a year model not earlier than the year in which the sale is 
made—seven dollars ($7) per one hundred dollars 5400) 


per year. 


Class 2. Any new motor vehicle not in class 1 and any used motor 
vehicle designated by the manufacturer by a year model of 
the same or not more than two (2) years prior to the year 


RETAIL INSTALLMENT SALES 


74-608 


in which the sale is made—nine dollars ($9) per one hun- 
dred dollars ($100) per year. 

Class 3. Any used motor vehicle not in class 2 and designated by the 
manufacturer by a year model more than two (2) years 
prior to the year in which the sale is made—eleven dollars 
($11) per one hundred dollars ($100) per year. 

(2) As to services and goods other than motor vehicles: (i) On so 

much of the principal balance as does not exceed three hundred 
dollars ($300), eleven dollars ($11), per one hundred dollars 
($100) per year; (ii) if the principal balance exceeds three hun- 
dred dollars ($300), but is less than one thousand dollars ($1,- 
000), nine dollars ($9) per one hundred dollars ($100) per year 
on that portion over three hundred dollars ($300) ; (ili) if the 
principal balance exceeds one thousand dollars ($1,000), seven 
dollars ($7) per one hundred dollars ($100) per year on that 
portion over one thousand dollars ($1,000). 


- (b) Such finance charge shall be computed on the principal balance 
as determined under section 7(f) [74-607(f)] of this act on contracts 
payable in successive monthly payments substantially equal in amount 
from the date of the contract until the maturity of the final installment, 
notwithstanding that the total time balance thereof is required to be paid 
in installments. A minimum finance charge of twenty dollars ($20) may be 
charged on any retail installment transaction. 

(c) When a retail installment contract provides for payment, other 
than in equal successive monthly installments, the finance charge may be 
at a rate which will provide the same yield as is permitted on monthly 
payment contracts under subsections (a) and (b) hereof, having due re- 


gard for the schedule of payments in the contract. 


History: En. Sec. 8, Ch. 282, L. 1959; 
amd. Sec. 11-152, Ch. 264, L. 1963. 


Amendment 

The 1963 amendment deleted a subsec- 
tion (d), for text of which see parent 
volume. 


Interest on Conditional Sales Contracts 


In a diversity action to recover the bal- 
ance due on a note and conditional sales 
contract executed and delivered by de- 
fendants to a North Dakota corporation 
and assigned by it to plaintiff, where de- 


fendants contended that the rate of inter- 
est charged them pursuant to this section, 
was 16.3% which exceeded the maximum 
rate of 10% permitted by section 47-125 
and constituted a special law regulating 
the rate of interest on money, proscribed 
by section 26, article V of the constitu- 
tion, federal court applied the doctrine of 
abstention and postponed further action 
until the issue was determined by the 
supreme court of Montana. B-W Ac- 
ceptance Corp. v. Torgerson, 234 F Supp 
214, 216. 
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Chapter 1. 


TITLE 75—SCHOOLS 


State board of education—composition, powers and duties, 75-106, 75-107. 

Revenue-producing facilities at university of Montana, 75-216 to 75-223. 

Sena of state educational institutions, 75-301 to 75-303, 75-310, 75-313, 

-314. 

The Montana university system, 75-401, 75-402. 

University of Montana—law and forestry schools, 75-506.1 to 75-506.7. 

State bureau of mines and geology, 75-606, 75-607. 

Montana state university—Montana wool laboratory—agricultural experi- 
ment stations, 75-706, 75-723. 


Montana grain inspection laboratory, 75-807, 75-811. 
poe puolc schools—superintendent of public instruction, 75-1301, 75-1303, 
-1315. 
Exceptional children—courses of instruction for, 75-1406. 
School trustees, 75-1604, 75-1614, 75-1618, 75-1620 to 75-1622, 75-1630, 75- 
1632, 75-1637, 75-1641 to 75-1647. 


Budget system, 75-1706, 75-1713.1, 75-1716, 75-1719, 75-1720, 75-1723. 

Sealege districts, 75-1802, 75-1804, 75-1805, 75-1810, 75-1813, 75-1813.1, 75- 
1816. 

Clerks of school districts—school census, 75-1904. 

Grades and courses of study in the public schools—correspondence 
schools—visual teaching, 75-2009. 


School day, month and year—holidays—constitution, pioneer and arbor 
day, 75-2212. 


Teachers—powers and duties—election—dismissal, 75-2401, 75-2405.1. 

Teachers’ examinations and certificates, 75-2501, 75-2516, 75-2518, 75-2521. 

Teachers’ retirement system, 75-2701, 75-2703 to 75-2705, 75-2707 to 75- 
2709, 75-2709.1, 75-2709.2. 


Juvenile disorderly persons—commitment to industrial school, Repealed— 
Section 16, Chapter 262, Laws 1969. 


Schoolhouse sites and construction, 75-3109 to 75-3125. 
School buses—requirements—drivers’ qualifications—construction and op- 
eration, 75-3308, 


Transportation of pupils, 75-3403, 75-3413, 75-3414. 

Free textbooks, 75-3503, 75-3505. 

Uniform system of free public schools—state support—schedule of con- 
tributions, 75-3611 to 75-3612.3, 75-3613 to 75-3621, 75-3624. 


Finance, 75-3701, 75-3706, 75-3722, 75-3738 to 75-3742. 

Extra taxation for school purposes, 75-3801, 75-3806. 

Bonds, 75-3904, 75-3908, 75-3914. 

High schools—county—junior and district—joint school systems, 75-4120 
to 75-4128, 75-4130, 75-4133, 75-4134, 75-4138, 75-4139, 75-4146. 

High schools—county—junior and district—joint school systems continued 
—vocational education, 75-4202, 75-4230, 75-4241, 75-4246. 


Post-secondary vocational-technical education, 75-4309 to 75-4323. 

Community college districts, 75-4413 to 75-4430. 

High School Budget Act, 75-4516.1, 75-4518.1, 75-4521, 75-4524, 75-4525. 

High school districts—public works, 75-4601, 75-4607, 75-4612 to 75-4614. 

School lunch and child nutrition program, 75-4802, 75-4803, 75-4805, 75- 
4806. 

Education classes for mentally retarded and physically handicapped 
children, 75-5001, 75-5003, 75-5005. 

Federal aid, 75-5101. 

Law enforcement academy, 75-5203, 75-5205, 75-5206, 75-5208. 

Driver education, 75-5310 to 75-5317. 

School safety patrols, 75-5401 to 75-5405. 

School districts for nonsectarian child care institutions, 75-5501 to 75-5508. 
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CHAPTER 1—STATE BOARD OF EDUCATION—COMPOSITION, 
POWERS AND DUTIES 


Meetings, per diem and expenses. 
Powers and duties. 


Section 75-106. 
Fos 07s 


75-106. (835) Meetings, per diem and expenses. The board shall 
hold quarterly meetings at the state capitol or at any other town or city 
in the state of Montana in or near which may be located any institutions 
under its jurisdiction on the second Monday in April, July, September 
and December in each year, and may hold special meetings at any time 
and place it may direct. The president and secretary of the board may 
also call special meetings of said board at any time and place, if in their 
judgement necessity requires it. The secretary of the board shall notify 
the members of all regular and special meetings. The members of the 
board, other than ex officio members shall receive twenty ($20) dollars 
per day each for each day in attendance on meetings of said board or in 
the performance of any duty or services as members of such board and 
necessary and actual expenses incurred. All expenses of the state board 
of education, including per diem and expenses of members and the salary 
and expenses of the executive secretary of the Montana university system 
incurred while transacting university business, shall be paid out of the 
appropriations made by the legislative assembly for said university. - 


History: En. Sec. 6, p. 159, L. 1893; 
re-en. Sec. 1515, Pol. C. 1895; re-en. Sec. 
647, Rev. C. 1907; amd. Sec. 105, Ch. 76, 
L. 1913; amd. Sec. 1, Ch. 196, L. 1919; 
re-en. Sec. 835, R. C. M. 1921; amd. Sec. 
1, Ch. 146, L. 1929; amd. Sec. 1, Ch. 115, 
L. 1935; amd. Sec. 1, Ch. 158, L. 1945; 
amd. Sec. 1, Ch. 236, L. 1953; amd. Sec. 
1, Ch. 103, L. 1967. 


Amendments 


The 1967 amendment increased from $15 
to $20 the per diem of members of the 
state board of education; deleted “provid- 
ed, however, that no one of such mem- 
bers shall receive more than five hundred 
($500.00) dollars per diem in any one (1) 
fiscal year” at the end of the fourth sen- 
tence; and substituted “Montana wuniver- 


sity system” for “university of Montana” 
before “incurred while transacting” in the 
last sentence. 


75-107. (836) Powers and duties. 
shall have power and it shall be its duty: 


The state board of education 


1. To have general control and supervision of the Montana state 
university, university of Montana, Montana college of mineral science and 
technology, western Montana college, eastern Montana college, and north- 
ern Montana college, all being units of the university of Montana. It 
is the purpose of this act that the said six (6) units of our university 
system shall be considered for all purposes one university. The state 
board of education shall serve ex officio as regents of the university of 
Montana and shall use and adopt this style in all its dealings there- 
with. 


Z2tp 7.) = * [Sameas parent volume: | 
8. To report as provided in section 2 [82-4002] of this act. 
Sto 14. * * * [Same as parent volume. | ? 


History: Ap. p. Sec. 7, p. 159, L. 1893; 7, amd. Sec. 2, Ch. 196, L. 1919; re-en. Sec. 
re-en. Sec. 1516, Pol. C. 1895; re-en. Sec. 836, R. C. M. 1921; amd. by repealing 
648, Rev. C. 1907; amd. Sec. 1, Ch. 73, L. Subd. 7, Ch. 131, ‘L. 1923; amd. Sec. 2, 
1909; amd. Sec. 106, Ch. 76, L. 1913; Subd. Ch. 158, L. 1945; amd. Sec. 1, Ch. 92, L. 
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1951; amd. Sec. 2, Ch. 236, L. 1953; amd. 
Sec. 1, Ch. 266, L. 1959; amd. Sec. 31, Ch. 
93, L. 1969. 


Amendments 


The 1969 amendment substituted “uni- 
versity of Montana, Montana college of 
mineral science and technology, western 
Montana college, eastern Montana col- 
lege” for “Montana state college, Montana 
school of mines, Montana state normal 
college, eastern Montana state normal 


15-216 


school” in subsection (1); and, in sub- 
section 8, substituted the reporting re- 
quirements of section 82-4002 for former 
provision requiring an annual report on 
or before the first day of January. 


Delegation of Powers 


This section restricts the state board 
of education from delegating to college 
officials its power to select teachers or 
instructors. Brown v. State Board of 
Education, 142 M 547, 385 P 2d 643. 


CHAPTER 2—REVENUE-PRODUCING FACILITIES AT UNIVERSITY 
OF MONTANA 


Section 75-216. 
755207, 
75-218. 
75-219. 
75-220. 
75-221. 
75-222. 


Title to facilities. 
Borrowing by regents. 
State not obligated. 
Units of financing. 


Powers of regents enumerated. 


Restriction on use of state funds. 
Previous contracts unimpaired. 


75-223. Prior obligations not aftected. 
75-207 to 75-215. Repealed. 
Repeal 


These sections (Sec. 1, Ch. 158, L. 1961; 
Secs. 1 to 8, Ch. 232, L. 1961), relating to 


of Montana and to the handling of 
pledged fees therefrom, were repealed by 
DEC ee Cis 2c, caws Lo00, 


student housing facilities at the university 


75-216. Powers of regents enumerated. The regents of the Montana 
university system may: 

(1) Purchase, construct, equip, or improve, at any unit of the Mon- 
tana university system, any of the following types of revenue-producing 
facilities: land, residence halls, dormitories, houses, apartments and other 
housing facilities; dining rooms and halls, restaurants, cafeterias and 
other food service facilities; student union buildings and facilities; and 
these [those] other facilities specifically authorized by joint resolution 
of the legislative assembly. 

(2) -Rent housing facilities and provide food and other services to the 
students, officers, guests and employees of the unit at rates that will insure 
a reasonable net income over operating expenses and will provide for debt 
service and reserves, and provide for the collection of charges, admissions 
and fees for the use of other facilities by students and other persons, which 
charges, admissions and fees shall not be deemed to be tuition within the 
meaning of section 75-506 of the Revised Codes of Montana, 1947, and 
may be collected from any or all students. Student building fees estab- 
lished and in effect on [January 1, 1965] which are imposed uniformly 
upon all students, or upon all of a specified class of students in attend- 
ance at any unit of the Montana university system, shall not be increased 
without authorization by law, unless absolutely necessary and then only 
to the extent necessary to pay principal or interest due on obligations for 
which such fees have been or shall be pledged, or to maintain reserves 
securing the payment of such obligations, in accordance with the inden- 
tures, resolutions, contracts or other instruments authorizing the issu- 
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ance of such obligations; provided that at any unit of the Montana 
university system [where] the aggregate amount of student building 
fees in effect on January 1, 1965, was less than fifty dollars ($50) per 
student per academic year, such fees may be increased or additional 
student building fees may be established, to an aggregate amount not 
exceeding fifty dollars ($50) per student per academic year, and pro- 
vided further that additional student building fees may be established 
or existing student building fees may be increased at the university of 
Montana, at Missoula, to an aggregate amount not to exceed ninety dol- 
lars ($90) per student per academic year. This limitation shall not af- 
fect admission or use charges, which are made to individual students 
or others in proportion to their use or occupancy of particular facilities 
or services and shall not affect any student building fees or other charges 
which are made to nonresident students as defined in section 75-506, 
R, C..M. 1947, 

(3) Hold the net income derived from the operation of such facilities 
and the charges, admissions and fees so collected and devote the revenues 
from these sources to debt service and reserves, repairs, replacements and 
betterments of the facilities or, so far as such revenues have not been 
previously obligated for these purposes, to the acquisition, erection, equip- 
ping, enlarging or improvement of additional facilities of the types. de- 
scribed in this section. 

(4) Exercise full control and complete management of such facilities. 

(5) Rent the facilities to other public or private persons, firms and 
corporations for such uses, at such times, for such periods and at such 
rates as in the regents’ judgment will be consistent with the full use 
thereof for academic purposes and will add to the revenues available for 
capital costs and debt service. 

(6) Do all things necessary to plan for, and to propose financing 
including all necessary loan applications, for classroom, laboratory, li- 
brary, bookstore and other instructional facilities; office, record-keeping, 
storage, equipment maintenance and other administrative and opera- 
tional facilities; stadiums, fieldhouses, armories, arenas, gymnasiums, 
swimming pools and other facilities for athletic and military instruc- 
tion, exhibitions, games and contests; auditoriums, theaters, music halls 
and other assembly, theatrical, musical and entertainment facilities, hos- 
pital, nursing and other health instruction and service facilities; nur- 
series, barns, arenas, pavilions and other facilities for agricultural and 
livestock breeding, development and exhibition; parking lots and 
ramps and other parking facilities; and land needed for such facilities. 


History: En. Sec. 1, Ch. 252, L. 1963; Title of Act 
amd. Sec. 1 Ch. 246, L. 1965; amd. Sec. An act relating to the ac isiti 
) ’ ’ quisition, erec- 
1, Ch. 13, L. 1967; amd. Sec. 1, Ch. 264, L. tion, equipment, enlargement and im- 
1969. provement of housing and other revenue- 
ally producing facilities at units of the uwuni- 
Compiler’s Notes versity of Montana, and the borrowing of 


The compiler has inserted the bracketed funds therefor by the regents by the 
references in subdivision (2) since they issuance and sale of negotiable bonds and 
were part of this section prior to the 1969 other securities and the making of pur- 
amendment and appear to have been inad- chases on time, payable solely from net 
vertently omitted. income from rents and board, receipts 
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from charges, admissions or fees for the 
facilities, and gifts, contributions and 
grants of funds, without obligating the 
state of Montana or using state funds ex- 
- cept as provided, and the provision of 
security for such borrowing, and the re- 
funding of outstanding obligations; repeal- 
ing sections 75-207, 75-208, 75-209, 75-210, 
75-211, 75-212, 75-213, 75-214 and 75-215, 
R. C. M. 1947. 


Amendments 


The 1965 amendment added the ma- 
terial at the end of subsection (1) com- 
mencing with ‘and those other facilities ”’; 
added the last two sentences to subsec- 
tion (2); inserted “and the charges, ad- 
missions and fees so collected” after “op- 
eration of such facilities’ in subsection 
(3); inserted “the revenues from these 
sources” after “devote” in subsection (3); 
added subsection (5); and made numerous 
changes in phraseology. 


The 1967 amendment substituted “Mon- 
tana university system” for “university of 
Montana” wherever it appears in the sec- 


75-217. Title to facilities. The 
ments acquired and erected under 


15-218 


tion; inserted “land” after “revenue-pro- 
ducing facilities,” “houses” after ‘‘dormi- 
tories,” and “restaurants, cafeterias” after 
“dining rooms and halls’ in the first sen- 
tence of subsection (1); deleted a sen- 
tence at the end of subsection (1) which 
read “When a facility or part of a facility 
has been designated as a student union, 
such facility or part of facility shall be 
used only as a student union”; and substi- 
tuted “the university of Montana” for 
“Montana state university” preceding “at 
Missoula” near the end of the second sen- 
tence of subsection (2). 


The 1969 amendment, in the introduc- 
tory clause, deleted “of Montana” after 
“Montana university system”; in subdivi- 
sion (1), substituted “Purchase, construct, 
equip, or improve” for ‘Acquire, erect, 
equip, enlarge and improve” and “these” 
for “those” before “other facilities”; in the 
second sentence of subdivision (2), substi- 
tuted “and then only to the extent neces- 
sary to pay principal and interest” for 
“to the extent to pay only principal and 
interest”; and added subdivision (6). 


title to all real estate and improve- 
the provisions of this chapter shall 


be taken and held in the name of the state of Montana, except that title 
to fixtures and equipment purchased on a time or installment basis may 
remain in the vendor until the latter has been paid. 


History: En. Sec. 2, Ch. 252, L. 1963. 


75-218. Borrowing by regents. 
regents may: 


In carrying out the above powers, the 


(1) Borrow money for any purpose or purposes stated in this chapter, 


including, if deemed desirable by the regents, the payment of interest on 
the money borrowed for a facility during the construction thereof and for 
one (1) year thereafter and the creation of a reserve for the payment of 
bond principal and interest. 


(2) Make purchases on a time or installment basis. 


(3) Issue bonds, notes and other securities, negotiable or otherwise, 
secured as provided in this section, including bearer bonds with appurte- 
nant interest coupons, which shall be fully negotiable notwithstanding any 
limitation on the source of payment thereof, or fully registered bonds, or 
bonds registered as to ownership of principal only. 

(4) Pledge for the payment of the purchase price of any facility 
or of the principal and interest on bonds, notes or other securities author- 
ized in this chapter or otherwise obligate: 

(a) The net income received from rents, board or both in housing, 
food service and other facilities. 

(b) Receipts from student building, activity, union and other special 
fees prescribed by the regents for all students. 
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(c) Other income in the form of gifts, bequests, contributions, federal 
grants of funds, including the proceeds or income from grants of lands 
or other real or personal property, receipts from athletic and other con- 
tests, exhibitions and performances and collections of admissions and 
other charges for the use of facilities, including all use by other persons, 
firms and corporations for athletic and other contests, exhibitions and 
performances and for the conduct of their business, educational or govern- 
mental functions. 


(5) Make payments on loans or purchases from any other available 
income not obligated for such purposes, including receipts from sales of 
materials, equipment and fixtures of such facilities, or from sale of the 
facilities themselves other than land. 


(6) Secure any bonds authorized hereunder by a trust indenture 
between the regents and any bank or trust company within or without 
the state of Montana, or by a resolution establishing covenants of the 
regents with the holders of such bonds, relating to the construction, 
operation, use and insurance of the facilities, the segregation, expenditure 
and audit of accounts of the bond proceeds and of the income pledged, 
the establishment and collection of rents, charges, admissions and fees 
sufficient to provide net income adequate for prompt payment of principal 
and interest on bonds and creation and maintenance of reserves for that 
purpose, and such other matters as the regents may determine to be neces- 
sary or desirable for the security and marketability of the bonds. 


(7) Issue and sell or exchange bonds, secured as provided in this 
section, for the refunding of any outstanding bonds or other obligations 
heretofore or hereafter issued by the regents, subject to the following 
provisions: 

(a) Refunding bonds may, with the consent of the holders of the 
bonds to be refunded thereby, be exchanged at par plus accrued interest 
for all or part of such bonds, or may be sold at a price not less than par 
plus accrued interest. They may be secured by a pledge of the same 
revenues as the bonds refunded, or by a pledge of different or additional 
revenues received at the same unit of the university. Nothing herein shall 
require the holder of any outstanding bond to accept payment thereof or 
the delivery of a refunding bond in exchange therefor, except in accord- 
ance with the terms of such outstanding bond. Bonds may be issued to 
refund interest as well as principal actually due and payable, if the rev- 
enues pledged therefor are not sufficient, but not to refund any bonds or 
interest due which can be paid from revenues then on hand. 


(b) Refunding bonds may bear interest at a rate lower or higher 
than the bonds refunded thereby, if they are issued to refund matured 
principal or interest for the payment of which revenues on hand are not 
sufficient, or if they are issued to refund before maturity bonds issued 
before January 1, 1965, for the purpose of releasing revenues required for 
payment of the outstanding bonds permitting the pledge thereof for the 
security of other bonds as well as the refunding bonds, subject to the 
rights of the holders of the outstanding bonds until those bonds are fully 
paid and redeemed. Except as authorized in the preceding sentence, re- 
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funding bonds shall not be issued unless their average annual interest 
rate, computed to their stated maturity dates and excluding any premium 
from such computation, is at least three eights of one per cent (3% of 1 %) 
less than the average annual interest rate on the bonds refunded thereby, 
computed to their respective stated maturity dates. 


(c) In any case where refunding bonds are issued and sold six (6) 
months or more before the earliest date on which all bonds refunded 
thereby mature or are prepayable in accordance with their terms, the 
proceeds of the refunding bonds, including any premium and accrued in- 
terest, shall be deposited in escrow with a suitable bank or trust company, 
having its principal place of business within or without the state, which 
is a member of the federal reserve system and has a combined capital 
and surplus not less than one million dollars ($1,000,000), and shall be 
invested in such amount and in securities maturing on such dates and 
bearing interest at such rates as shall be required to provide funds suff- 
cient to pay when due the interest to accrue on each bond refunded to its 
maturity or, if it is prepayable, to the earliest prior date upon which such 
bond may be called for redemption from the proceeds of the refunding 
bonds, and to pay and redeem the principal amount of each such bond at 
maturity or, if prepayable, at said redemption date, and any premium 
required for redemption on such date; and the resolution or indenture 
authorizing the refunding bonds shall irrevocably appropriate for these 
purposes the escrow fund and all income therefrom, and shall provide for 
the call of all_prepayable bonds in accordance with their terms. The se- 
curities to be purchased with such escrow funds shall be limited to general 
obligations of the United States, securities whose principal and interest 
payments are guaranteed by the United States, and securities issued by 
the following United States government agencies: banks for co-operatives, 
federal home loan banks, federal intermediate credit banks, federal land 
banks, and the federal national mortgage association. Such securities shall 
be purchased simultaneously with the delivery of the refunding bonds. 


(d) Revenues or other funds on hand, in excess of amounts pledged 
by resolutions or indentures authorizing outstanding bonds for the pay- 
ment of principal and interest currently due thereon and reserves securing 
such payment, may be used to pay the expenses incurred by the regents 
for the purpose of such refunding, including but without limitation the 
cost of advertising and printing refunding bonds, legal and financial advice 
and assistance in connection therewith, and the reasonable and customary 
charges of escrow agents and paying agents. Revenues and other funds 
on hand, including reserves pledged for the payment and security of out- 
standing revenue bonds, may be deposited in an escrow fund created for 
the retirement of such bonds and may be invested and disbursed as pro- 
vided in subsection (c) hereof, to the extent consistent with the resolu- 
tions or indentures authorizing such outstanding bonds. 


(8) Sell bonds and sell or exchange refunding bonds issued hereunder 
in such manner and upon such terms as to maturities, interest rates and 
redemption privileges, and for such price, as the regents shall determine 
with the approval of the state controller. 
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History: En. Sec. 3, Ch. 252, L. 1963; 
amd. Sec. 2, Ch. 246, L. 1965. 


Amendment 


The 1965 amendment substituted “ath- 
letic and other contests, exhibitions and 
performances” for “athletic contests” after 
“receipts from” in paragraph (4)(c); add- 
ed the material at the end of paragraph 
(4)(c) commencing with “including all 
use”; inserted the second sentence in par- 
agraph (7)(a); substituted “they are is- 
sued to refund before maturity bonds is- 
sued before January 1, 1965, for the pur- 
pose of releasing revenues required for 
payment of the outstanding bonds permit- 
ting the pledge thereof for the security 
of other bonds as well as the refunding 
bonds, subject to the rights of the holders 
of the outstanding bonds until those bonds 
are fully paid and redeemed” for “the 
refunding bonds are combined with an 
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issue of new bonds for replacements, re- 
pairs, betterment or new facilities, and 
the lien of such new bonds upon the net 
income and receipts pledged must be 
junior and subordinate to the lien of the 
outstanding bonds refunded, under the 
terms of the resolution or indenture au- 
thorizing the outstanding bonds, as ap- 
plied to circumstances existing on the 
date of refunding” at the end of the first 
sentence of paragraph (7)(b); inserted 
“from the proceeds of the refunding 
bonds” after “called for redemption” in 
the first sentence of paragraph (7)(c); 
and made minor changes in punctuation 
and phraseology. 


Effective Date 
Section 3 of Ch. 246, Laws 1965 pro- 
vided the act should be in effect from 


and after its passage and approval. Ap- 
proved March 9, 1965. 


75-219. State not obligated. No obligation created under this chapte1 


shall ever become a charge against the state of Montana, and all such 
obligations, including principal and interest, shall be payable solely from 
the sources authorized in this chapter. 


History: En. Sec. 4, Ch. 252, L. 1963. 


75-220. Units of financing. In creating and discharging obligations 
under this chapter, all of the revenue-producing facilities at each unit of 
the university of Montana may be considered as one; but income received 
at one (1) unit shall not be used to discharge obligations created for 
facilities at another unit. 


History: En. Sec. 5, Ch. 252, L. 1963. 


75-221. Restriction on use of state funds. No state funds except those 
specified in section 3 [75-218] shall be obligated or used for the purposes 
of this chapter, unless specifically directed by the legislative assembly. 


History: En. Sec. 6, Ch. 252, L. 1963. 


75-222. Previous contracts unimpaired. This chapter shall not impair 
any contract, indenture or agreement executed under previous laws. 


History: En. Sec. 7, Ch. 252, L. 1963. 


75-223. Prior obligations not affected. No provision of this chapter 
shall affect or impair: 


(1) Any contract or undertaking, or the financing or agreement to 
finance any contract or undertaking entered into under the provisions 
of the laws repealed hereby prior to the effective date of this chapter; 


(2) The issuance of bonds to finance facilities authorized or com- 
menced under the laws repealed hereby prior to the effective date of this 
chapter. 
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History: En. Sec. 8, Ch. 252, L. 1963. 


Repealing Clause 


Section 9 of Ch. 252, Laws 1963 read 
“Sections 75-207, 75-208, 75-209, 75-210, 75- 
211,- 75-212, 75-213, 75-214 and 75-215, 
R. C. M. 1947 are repealed.” 


Effective Date 


Section 10 of Ch. 252, Laws 1963 pro- 
vided the act should be in effect from and 
after its passage and approval. Approved 
March 9, 1963. 


CHAPTER 3—CONTROL OF STATE EDUCATIONAL INSTITUTIONS 


Section 75-301. 
75-302. 


General control of state institutions. 
Local executive boards—creation, residence and powers. 


75-303. Officers. 
75-310. Control of expenditures of state institutions. 
75-313. Research and development programs of educational units authorized 
—experimentation and testing. 
75-314. Powers of educational units in conducting research programs. 
75-301. (841) General control of state institutions. The general con- 


trol and supervision of the Montana state university, Montana state college, 
Montana school of mines, western Montana college of education, eastern 
Montana college of education and northern Montana college, all being 
units of the university of Montana, and Montana state school for the deaf 
and blind are vested in the state board of education. 

History: New section recommended by 
code commissioner, 1921; amd. Sec. 4, Ch. 
160, L. 1925; amd. Sec. 1, Ch. 12, L. 1943; 
amd. Sec. 3, Ch. 158, L, 1945; amd. Sec. 
78, Ch. 266, L. 1963. 

Amendment 


The 1963 amendment substituted “west- 
ern Montana college of education” for 


“Montana state normal college” and “east- 
ern Montana college of education” for 
“eastern Montana state normal school”; 
and deleted “the state vocational school 
for girls, state orphans’ home, Montana 
state industrial school, Montana state 
training school” which followed “uni- 
versity of Montana.” 


75-302. (842) Local executive boards—creation, residence and powers. 
There shall be an executive board consisting of three (3) members, for 
each of said institutions named in the preceding section, all of whom shall 
be appointed by the governer, by and with the advice and consent of the 
state board of education. The president of such institution shall not be 
eligible to appointment as a member of the board. At least two (2) of 
said members shall reside in the county where such institution is located. 
Said executive board shall have such immediate direction and control, 
other than financial, of the affairs of such institution as may be conferred 
on such board by the state board of education, subject always to the 
supervision and control of said state board. 


History: En. Sec. 2, Ch. 73, L. 1909; ing the Montana state industrial school” 


re-en. Sec. 107, Ch. 76, L. 1913; re-en. Sec. 
842, R. C. M. 1921; amd. Sec. 4, Ch. 158, 
L. 1945; amd. Sec. 3, Ch. 242, L. 1953; 
amd. Sec. 79, Ch. 266, L. 1963. 


Amendment 
The 1963 amendment deleted “except- 


75-303. 


following “the preceding section” in the 
first sentence; and deleted from the end 
of the section a proviso reading, “pro- 
vided this section shall not apply to the 
executive board for the state vocational 
school for girls.” 


(843) Officers. The board shall elect a chairman and shall 


also appoint a secretary who may or may not be a member of said board. 


75-310 


History: En. Sec. 3, Ch. 73, L. 1909; 
amd. Sec. 107, Ch. 76, L. 1913; re-en. Sec. 
843, R. C. M. 1921; amd. Sec. 4, Ch. 242, 
L. 1953; amd. Sec. 80, Ch. 266, L. 1963; 
amd. Sec. 32, Ch. 177, L. 1965. 


Amendments 


The 1963 amendment deleted “excepting 
the board of the Montana state industrial 
school herein provided for’ following 
“The board’ at the beginning of the 
section. 

The 1965 amendment deleted second, 
third, and fourth sentences reading, “The 
treasurer of said board shall be treasurer 
of the institution, and such secretary and 
treasurer shall give bond with good and 
sufficient surety for the faithful perform- 
ance of his duties as such, and for the 


75-310. 


(850) Control of expenditures of state institutions. 
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faithful accounting for and paying over 
to, and for the use of said institution, all 
moneys received by him as _ treasurer. 
Said bond shall run to the state of Mon- 
tana and shall be in such sum as may be 
designated by the state board of exam- 
iners, and when executed shall be ap- 
proved by said board of examiners. The 
duties of the chairmen and secretaries of 
each of said executive boards shall be 
those usually performed by such officers, 
or which may be designated by the state 
board of education or the state board of 
examiners.” 


Cross-References 


Bonds of state officers and employees, 
sec. 6-105 et seq. 


The state 


board of education pursuant to the terms of appropriations of the state 
legislature or of Congress or of gifts of donors, shall determine the need 
for all expenditures and control the purposes for which all funds of said 
institutions shall be spent, subject to the provisions of the law dealing with 


the state purchasing agent, sections 82-1901 to 82-1923. 


History: En. Sec. 13, Ch. 73, L. 1909; 
re-en. Sec. 110, Ch. 76, L. 1913; re-en. 
Sec. 850, R. C. M. 1921; amd. Sec. 1, Ch. 
82, L. 1951; amd. Sec. 24, Ch. 271, L. 1963. 


Amendment 


The 1963 amendment substituted “sub- 
ject to the provisions of the law dealing 
with the state purchasing agent, sections 
82-1901 to 82-1923” at the end of the sec- 
tion for a sentence reading, “Subject to 
this control and to the provisions of the 
law dealing with the state purchasing 
agent, sections 82-1901 to 82-1923, the 


75-312. 


Repeal 
This section (Sec. 1, Ch. 25, L. 1957), 


Repealed. 


state board of examiners shall let all con- 
tracts, issue all bonds for any and all 
buildings or improvements, and shall au- 
dit all claims to be paid from all moneys; 
but said state board of examiners 
shall have authority to confer upon the 
executive boards of such institutions such 
power and authority in contracting cur- 
rent expenses, and in auditing, paying and 
reporting bills for salaries or other ex- 
penses incurred in connection with said 
institutions, as may be deemed by said 
state board of examiners to be to the best 
interest of said institution.” 


state board of education, was repealed by 
Sec. 82, Ch. 266, Laws 1963. 


relating to the budget committee of the 


75-313. Research and development programs of educational units au- 
thorized—experimentation and testing. Subject to the prior approval of 
the state board of education of the state of Montana ex officio regents of 
the Montana university system, the several units of the Montana uni- 
versity system, and the other educational institutions of the state of 
Montana under the control of the state board of education are author- 
ized and empowered to sponsor, engage in, or participate with other 
units in programs of research and development including such experi- 
mental and testing work as may be appropriate thereto in the fields of 
science, health, education, and natural resources. Such authorized pro- 
grams may be conducted by and through any department or school in 
the unit or educational institution or by and through any foundation or 
organization which is established for the purpose of assisting the unit 
or educational institution in the accomplishment of its purposes. 
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History: En. Sec. 1, Ch. 99, L. 1967. 


Title of Act 


An act authorizing programs of re- 
search and development in the fields of 
science, health, education and natural 
resources through authorized agencies of 
the Montana university system in co- 


75-401 


operation with other governmental and 
private agencies and providing that the 
same shall not be a charge upon the state 
of Montana. 


Cross-Reference 


Authority for institution inmates to par- 
ticipate, sec. 80-1410. 


75-314. Powers of educational units in conducting research programs. 
Any such unit, educational institution, foundation, or organization engag- 
ing in an authorized program may: 

(1) enter into contracts with private organizations, companies, firms, 
or individuals for conducting such authorized programs; 

(2) subject to the prior approval of the governing board of such 
institution, conduct activities concerning such authorized programs within 
any of the penal, corrective, or custodial institutions of the state of 
Montana and engage the voluntary participation of the inmates thereof 
in such programs; 

(3) accept contributions, grants, or gifts from any private organiza- 
tion, company, firm, or individual, or any governmental agency or de- 
partment for such programs for the advancement of research and devel- 
opment in the fields of science, health, education, and natural resources; 
and enter into agreements or co-operative undertakings with any private 
organization, company, firm, or individual or any governmental agency 
or department with respect thereto, including the matching of funds from 
such sources with funds otherwise available to it; 

(4) retain, accumulate, invest, commit and expend the funds and 
proceeds from such authorized programs, including the acquisition of 
real and personal property reasonably required for the accomplishment 
of the same, provided, however, that no portion thereof may be diverted 
from or used for purposes other than those authorized herein, and that 
no program authorized or undertaken pursuant to the provisions hereof 
shall ever become a charge upon or obligation of the state of Montana 
or the general funds appropriated for the normal operation of such unit 
or agency. 

History: En. Sec. 2, Ch. 99, L. 1967. 


CHAPTER 4—THE MONTANA UNIVERSITY SYSTEM 


Section 75-401. Institutions constituting university system. 
75-402. Names of units of university system. 


75-401. (852) Institutions constituting university system. The uni- 
versity at Missoula, the state university at Bozeman, the college of mineral 
science and technology at Butte, the college at Dillon, the college at 
Billings and the college at Havre, and such departments of said institu- 
tions as may hereafter be organized, shall constitute the Montana uni- 
versity system. All references in the Revised Codes of Montana 1947 to 
the “university of Montana” shall mean “the Montana university system.” 

Plistory sects NatseCarlag Hat siek, 10lSteacl, 0 Hid, Us gieersend.s sec.o1, Ch. 3, 
fe-en- Sete Goeeike © 19215 ama. sec.” © 1. 1965: 
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Amendment “eastern Montana state normal school” 


The 1965 amendment deleted “state” before “at Billings’; substituted “college 
before “university at Missoula”; substi- at Havre” for “northern agricultural and 
tuted “state university” for “college of manual training school at Fort Assinni- 
agriculture and mechanic arts” before “at  boirte”; substituted “Montana university 
Bozeman”; substituted “college of min- system” for “university of Montana, un- 
eral science and technology” for “school der the name and style of university of 
of mines”; deleted “normal” before “col- Montana” at the end of the first sentence; 


and added the second sentence. 


lege at Dillon”; substituted “college” for 


75-402. (852.1) Names of units of university system. The legal 
names of the units of the Montana university system shall be as follows: 

Unit at Missoula, university of Montana. 

Unit at Bozeman, Montana state university. 

Unit at Butte, Montana college of mineral science and technology. 

Unit at Dillon, western Montana college. 

Unit at Billings, eastern Montana college. 

Unit at Havre, northern Montana college. 


History:) Bn. secss- Gi. co. Ly 11935; 
amd ssec..2,, Ch.) 3," 12..91965. 


and following “eastern Montana 
college”; deleted “Fort Assinniboine and” 
preceding “Havre” in the final line; and 


lege” 


Amendment 


The 1965 amendment substituted ‘“Mon- 
tana university system” for ‘university 
of Montana” in the preliminary clause; 
substituted “university of Montana” for 
“Montana State University”; substituted 
“Montana state university” for “Montana 
State College’; substituted “college of 
mineral science and _ technology” for 
“School of Mines’; deleted “of Educa- 


tion” following “western Montana col- 
75-402.1. Repealed. 
Repeal 


This section (Sec. 1, Ch. 30, L. 1949), 
changing the names of schools at Dillon 


75-403. (853) 


Delegation of Powers 


Section 75-107 restricts the state board 
of education from delegating to college 


75-410. 


Repeal 


Thisssection, (Sec. 1, Ch, mi232 4h. 8947; 
Sec. 1) Ch.-49," Li 19235 Seco 1, Charsiege. 


(860) Repealed. 


made another minor change in phraseol- 
ogy. 


Repealing Clauses 

Section 3 of Ch. 3, Laws 1965 read 
“Section 75-402.1 R. C. M. 1947, is re- 
pealed.” 

Section 4 of Ch. 3, Laws 1965 repealed 
all 9s and parts of acts in conflict there- 
with. 


and Billings, was repealed by Sec. 3, Ch. 
3, Laws 1965. 


Control vested in state board of education, etc. 


officials its power to select teachers and 
instructors. Brown v. State Board of 
Education, 142 M 547, 385 P 2d 643. 


1925), relating to the refunding of fares 
to students, was repealed by Sec. 1, Ch. 
127, Laws 1967. 


CHAPTER 5—UNIVERSITY OF MONTANA—LAW AND 
FORESTRY “SCHOOLS 


Section 75-506.1. 


Indians permitted to attend without payment of fees—selection. 


Residence of minors—period of residence required to change status. 


75-506.2. Determination of residence—intent of act. 

75-506.3. Definition of terms. 

75-506.4. Presumptions as to domicile. 

75-506.5. Evidence as to domiciliary intent—changes in status. 
75-506.6. 

75-506.7. Appeal. 
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75-506.1. Indians permitted to attend without payment of fees—selec- 
tion. Any person of one-fourth (%4) Indian blood or more who shall 


have completed the regular course of a four-year accredited high school 
or federal Indian school in Montana, and shall have shown evidence of 
studious and industrious habits, shall be entitled, upon the recommenda- 
tion of the state board of education, to enroll in any of the units of the 
Montana university system for four (4) years without the payment of 
fees required of students attending such institutions. The number of 
such Indians chosen each year shall not exceed ninety-six (96). Rules 
and regulations governing the selection of these pupils shall be formulated 
by the state board of education and the state superintendent of public 
instruction is hereby designated as the agent of the board in carrying 
out this act. 


History: En. Sec. 1, Ch. 108, L. 1951; 
amd. Sec. 1, Ch. 87, L. 1961; amd. Sec. 1, 
Ch. 129, L. 1967; amd. Sec. 1, Ch. 173, L. 
1969. 


Amendments 

The 1967 amendment deleted “who shall 
receive a diploma and” after “or more” 
in the first sentence; substituted ‘“forty- 


deleted “of whom at least six (6) shall be 
enrolled for the purpose of training to 
become teachers” at the end of the sec- 
ond sentence. 

The 1969 amendment substituted “Mon- 
tana university system” for “university of 
Montana” in the first sentence; and at the 
end of the second sentence, substituted 
“ninety-six (96)” for “forty-eight (48).” 


eight (48)” for “twenty-four (24)” and 


75-506.2. Determination of residence—intent of act. It is the intent 
of this act that the units of the university of Montana shall apply uniform 
rules, as prescribed in this act and not otherwise, in determining whether 
students shall be classified as resident or nonresident students for the 
purpose of charging tuition and additional fees for nonresident students 
as authorized by section 75-506, R. C. M. 1947, 

History: En. Sec. 1, Ch. 164, L. 1965. 


Title of Act 
An act to establish presumptions and 


rules to aid in determining the resident 
status of students attending the univer- 
sity of Montana for tuition and fee pur- 
poses and providing an effective date. 


75-506.3. Definition of terms. Wherever used in this act: 
“Unit” shall mean a unit of the Montana university system. 


“Resident student”? shall mean a student who has been domiciled in 
Montana for one (1) year or more immediately preceding registration at any 
unit of the Montana university system for any term or session for which 
resident classification is claimed, provided, that attendance in Montana as a 
full or part-time student at any college, university, or other institution of 
higher education shall not alone be sufficient to qualify for residence in 
Montana. Any graduate of a Montana high school whose parents, parent 
or guardian have resided in the state of Montana at least one (1) full 
year of the two (2) years immediately preceding his graduation from 
high school shall also be entitled to classification as a resident student 
for tuition and fee purposes, for a period not to exceed four (4) aca- 
demic years provided the student remains in continuous attendance at a 
unit of the Montana university system for such period of time. 

“Domicile” shall mean a person’s true, fixed, and permanent home and 
place of habitation. 
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“Minor” shall mean a male or female person who has not obtained 


the age of twenty-one (21) years. 


“Qualified person” shall mean a person legally qualified to determine 


his own domicile. 


“Emancipated minor’ shall mean a person under the age of twenty- 


one (21) years who supports himself from his own earnings or is married. 
Any person who receives more than twenty-five per cent (25%) of the 
cost of supporting himself from any person other than an agency of the 
government shall not be considered an “emancipated minor” under this act. 


History: En. Sec. 2, Ch. 164, L. 1965; 
amd. Sec. 2, Ch. 299, L. 1967; amd. Sec. 1, 
Ch. 139, L. 1969. 


Amendments 


The 1967 amendment substituted ‘““Mon- 
tana university system” for “university 
of Montana” in the sentence defining 
“unit”; in the sentence defining “resident 
student,” substituted “Montana university 
system” for “university of Montana,” and 
substituted the pasage beginning “attend- 
ance in Montana as a full or part time 
student” for “that attendance at a unit 
of the university of Montana shall not 


in Montana” after “provided that”; added 
the definition of “emancipated minor” at 
the end of this section; and inserted the 
arabic number after the written number 
throughout the section. 

The 1969 amendment, in the second sen- 
tence of the second paragraph, inserted 
“full year? ditene‘atuleast0ene A I9St and 
substituted “for a period not to exceed 
* * * such period of time” for a proviso 
which read, “provided that said student’s 
parents or guardian have not established a 
domicile in another state which will give 
him the right to be classified as a resident 
student in that state” at the end. 


alone be sufficient to qualify for residence 


75-506.4. Presumptions as to domicile. Unless the contrary appears 
to the satisfaction of the registering authority of the unit at which a 
student is registering, it shall be presumed that: 


(1) The domicile of a minor is that of his father, or if no father that 
of his mother, or if there is a guardian of his person that of such guard- 
ian; provided that the court appointing such guardian shall certify that 
the primary purpose of such appointment is not to qualify such minor as 
a resident of this state; or if one parent has custody of the minor that 
of such parent. 

(2) The domicile of a married woman is normally that of her hus- 
band; provided, however, that a resident woman student who marries a 
nonresident does not by that fact alone lose her resident status for 
tuition and fee purposes for a period of four (4) years after said marriage. 

(3) A person does not gain or lose resident status by reason of his 
presence in any state or country while a member of the armed forces of 
the United States; provided, that a member of the armed forces may ob- 
tain resident status for himself, his spouse, or his children, after living in 
Montana for one (1) year, and complying with the provisions of this 
2et. 

(4) The establishment of a new domicile in Montana by a qualified 
person formerly domiciled in another state has occurred if he is physically 
present in Montana without a present intention to return to such other 
state or to acquire a domicile at some other place outside of Montana. 

(5) Once established a domicile has not been lost by mere absence 
unaccompanied by intention to establish a new domicile. 

(6) Any graduate of a Montana high school who shall apply for 
admittance to a unit of the Montana university system within one (1) 
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year after/his or her graduation and whose parent or parents, having 
custody of such graduate, has or have resided in the state of Montana in 
at least one (1) full year of the two (2) years immediately preceding 
such graduate’s graduation from a Montana high school, shall be pre- 
sumed to be a resident student for such time as he or she attends any 
unit of the university system during the regular school year for the next 
four (4) consecutive years. 


History: En. Sec. 3, Ch. 164, L. 1965; The 1969 amendment, in subsection (6), 
amd. Sec. 3, Ch. 299, L. 1967; amd. Sec. 3, inserted “full year” after “at least one (1)” 
Ch. 139, L. 1969. and deleted “or until his or her parent or 

parents, having custody, have established 

Amendments such residence in another state as will 


The 1967 amendment added the proviso’ classify such student as a resident student 
at the end of subdivision (2), and added _ of the latter state” at the end. 
subdivision (6). 


75-506.5. Evidence as to domiciliary intent—changes in status. To aid 
the units in deciding whether a student, or parent, or guardian of the 
person of a student, is domiciled in Montana the following rules shall be 
applied: 

(1) Nonpayment of Montana income tax by a person whose income is 
sufficient to be taxed is highly persuasive evidence of non-Montana 
domicile. 

(2) A qualified person cannot establish a new domicile in Montana 
if he lacks the intention of so doing. 

(3) After a student has registered at a unit his epeencition for tui- 
tion and fee purposes remains unchanged in the absence of satisfactory 
evidence to the contrary. Such evidence shall be reduced to writing and 
filed with the registering authority of the unit. Changes in classification 
established by such evidence, and whether from resident to nonresident 
or the reverse, shall be in writing, signed by the registering authority of 
the unit, and shall be given effect at the time of the student’s next 
registration. 

History: En. Sec. 4, Ch. 164, L. 1965. 


75-506.6. Residence of minors—period of residence required to change 
status. A minor shall qualify for a change in status only if his parents or 
legal guardian or person having legal custody shall have completed the 
requirements for establishing domicile as defined in this act. A minor or 
adult student who has registered at any unit of the university of Montana 
shall not qualify for a change in his classification for tuition purposes 
unless he shall have completed twelve continuous months of residence 
while not attending a unit of the university of Montana or while serving 
in the armed forces. 


History: En. Sec. 5, Ch. 164, L. 1965. vided the act should be in effect from and 
‘ after its passage and approval. Approved 
Effective Date March 4, 1965. 


Section 6 of Ch. 164, Laws 1965 pro- 


75-506.7. Appeal. Any student whose request for classification as a 
resident student is denied by the registering authority of a unit of the 
Montana university system shall have the right of appeal from such 
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denial to the executive secretary of the regents of the Montana univer- 
sity system. Immediately upon rejection and at the request, of the stu- 
dent, the registering authority shall forward a copy of his decision, 
together with his complete file on the student requesting resident status 
to the executive secretary. The executive secretary may accept other 
evidence of residence from either the student, the registering author- 
ity, or other interested persons. Within thirty (30) days of the receipt of 
the decision of the registering authority, the executive secretary shall 
determine the resident status of the student and shall notify the student 
and the registering authority of his decision, which may be appealed 
to the full board of regents if said board in its discretion, agrees to 
entertain such an appeal. 


History: En. 75-506.7 by Sec. 1, Ch. of chapter 164, Laws of 1965, relating to 
299, L. 1967; amd. Sec. 2, Ch. 139, L. 1969. rules for determining resident status of 
university students, to enlarge the defini- 


Title of Act tion of persons presumed to be residents. 
An act to provide a uniform method Amendments 
of appeal for university students classified The 1969 amendment deleted “auto- 


as nonresidents for tuition purposes; and matic” before ‘‘appeal” in the first sen- 

amending sections 75-506.3 and 75-506.4, tence and substituted “and at the request, 

R. C. M. 1947, enacted as sections 2 and 3. of the student,” for “of such request” in 
the second sentence. 


75-508. (868) Appropriations for support of university. 


Compiler’s Notes facilities, and provided that construction 
Chapter 372, Laws 1969 appropriated of the facilities should begin only upon 
$2,600,000 from the earmarked revenue approval of the board of education ex 
fund to Montana state university for con- officio regents and the affirmative vote of 
struction of physical education, athletic, a majority of the student body voting on 
and recreation facilities, provided for a_ the issue. 
maximum student assessment fee for the 


CHAPTER 6—STATE BUREAU OF MINES AND GEOLOGY 


Section 75-606. Appointment of director, assistants and employees. 
75-607. Objects and duties of bureau. 


75-606. (883) Appointment of director, assistants and employees. 
The state board of education shall have power and it shall be its duty 
to appoint a certified professional geologist or registered mining engin- 
eer as the director of the said bureau, who shall be designated as the 
state geologist, and to appoint such assistants and employees as may 
be necessary, and to fix the compensation of all persons connected with 
the said bureau. 


History: En. Sec. 2, Ch. 161, L. 1919; fied professional geologist or registered”’ 
re-en. Sec. 883, R. C. M. 1921; amd. Sec. for “qualified” before “mining engineer” 


1, Ch. 287, L. 1969. and inserted “who shall be designated as 
the state geologist” after “the. said. bu- 
Amendments reau.” 


The 1969 amendment substituted “certi- 


75-607. (884) Objects and duties of bureau. The bureau shall have 
for its object and duties the following: 


Ito3. * * * [Same as parent volume.] 
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EXPERIMENT STATIONS 15-723 
| 

4. To study the geological formations of the state, with special refer- 
ence to their economic mineral resources, both metallic and nonmetallic, 
_ and with special reference to ground water. 

Piglee ee aie ds parent Voluime| 

Subject to the same limitations and conditions as above enumerated, 
the bureau of mines and geology shall carry on field examinations for 
other branches and agencies of the government of the state. 

Traveling expenses incurred by the examiner, including meals, lodg- 
ing and incidental expenses, shall be paid by the department request- 
ing the examination from available appropriations upon the presenta- 
tion of claims in the ordinary form. 


History: En. Sec. 3, Ch. 161, L. 1919; Amendments 


re-en. Sec. 884, R. C. M. 1921; amd. Sec. The 1969 amendment added “and with 
1, Ch. 58, L. 1937; amd. Sec. 2, Ch. 287, L. special reference to ground water” at the 


1969. end of paragraph 4. 


CHAPTER 7—MONTANA STATE UNIVERSITY—MONTANA WOOL 
LABORATORY—AGRICULTURAL EXPERIMENT STATIONS 


Section 75-706. Designation of station as beneficiary—income from sale of products. 
75-723. Disposal of moneys received by laboratory. 


75-706. (894) Designation of station as beneficiary—income from sale 
of products. Until otherwise provided by law the agricultural experiment 
station, now established at Bozeman, Gallatin county, state of Montana, 
shall be the beneficiary of the funds in said act mentioned, and shall use 
and disburse said funds only for the purposes and in the manner provided 
in said act. The treasurer of the executive board of the agricultural college 
and agricultural experiment station, at said city of Bozeman, is hereby 
authorized to receive and shall be the custodian of said funds, and he shall 
account for said funds and make reports to the secretary of agriculture, 
as required by said act of Congress. 

Any income received from the sale of agricultural products by the agri- 
cultural experiment station at Bozeman or by any of the agricultural sub- 
stations shall be deposited in the state treasury and shall be used to defray 
the costs of operating the station and substations. 


History: En. Sec. 2, Ch. 64, L. 1907; Amendment 


Sec. 741, Rev. C. 1907; re-en. Sec. 894, The 1963 amendment added the second 
R. C. M. 1921; amd. Sec. 235, Ch. 147, L. paragraph. 


1963. 


75-723. Disposal of moneys received by laboratory. All moneys col- 
lected by the Montana wool laboratory shall be paid to the state treasurer 
and used by the wool laboratory for the payment of salaries and expenses, 
including purchase of equipment and supplies, and erection of necessary 
buildings. 

In addition, there is hereby appropriated for the Montana wool labora- 
tory, all federal funds which may by the federal government be provided 
for the maintenance and operation of said Montana wool laboratory and 
also all funds which may be received by said laboratory or for its use 
and benefit for special purposes incident to, and in harmony with the 
purpose of said laboratory. 
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75-807 


History: En. Sec. 10, Ch. 166, L. 1945; 
amd. Sec, 238, Ch. 147, L. 1963. 


Amendment 


The 1963 amendment deleted the for- 
mer first paragraph, for text of which see 


SCHOOLS 


paragraph, substituted “used by the wool 
laboratory for” for “by him shall be set 
aside in a special trust fund, from which 
fund there is hereby appropriated for the 
use of said wool laboratory as much 
thereof as may be necessary for.” 


parent volume; and, in the present first 


CHAPTER 8—-MONTANA GRAIN INSPECTION LABORATORY 


Section 75-807. Fees chargeable for making tests. 
75-811. Disposition of fees and annual report of expenditures. 


75-807. (908) Fees chargeable for making tests. Samples of wheat 
sent in by individuals, the results from the testing of which samples are 
of no general or market value, shall be charged a fee sufficient to cover 
the cost of making the test. Fees so collected are to be deposited in the 
earmarked revenue fund to be used in support of the laboratory. 


Historyss IensSec. 7;°Ch:-119; 1913; 
re-en. Sec. 908, R. C. M. 1921; amd. Sec. 
236, Ch. 147, L. 1963. 

Amendment 


The 1963 amendment substituted “in 
the earmarked revenue fund” for “in a 


75-811. (912) Disposition of fees and annual report of expenditures. 
All fees collected by the Montana grain inspection laboratory for the tests 
conducted shall be deposited in the earmarked revenue fund to be used in 
the support of the laboratory. A full report of the expenditures of the 
laboratory with a statement of the source of the income, whether from 
state appropriations or from fees collected, shall be made a part of the 


fund in charge of the director of the 
experiment station” in the second sen- 
tence; and deleted a third sentence read- 
ing, “Any surplus remaining in this fund 
at the close of the state’s biennium shall 
be turned over to the state treasurer and 
shall revert to the state general fund.” 


annual report. 


History: En, Sec. 9, Ch. 54, L. 1917; 
re-en. Sec. 912, R. C. M. 1921; amd. Sec. 
237, Ch. 147, L. 1963. 


Amendment 


The 1963 amendment substituted “in 
the earmarked revenue fund” for “in a 


fund in charge of the director of the 
laboratory” in the first sentence; and de- 
leted a former third sentence reading, 
“Any surplus remaining at the close of the 
state’s biennium shall be turned over to 
the state treasurer and shall revert to the 
general fund of the state.” 


CHAPTER 10—WESTERN MONTANA COLLEGE 


75-1006. (929) 


Compiler’s Notes 

Sections 75-201 to 75-215, contained in 
the reference to chapter 2 of Title 75 in 
this section in the parent volume have 


Acceptance of public lands. 


been repealed. Sections 75-201 to 75-206 
were vrepealediby Gsecra0ls Che Zaza saws 
1961s sections /5-207..t0- 75-215 aweteure- 
pealed by Sec.,9. Ch. 252" awe 1903 


CHAPTER 13+THE PUBLIC SCHOOLS—SUPERINTENDENT OF 
FUBLIGSNSTRUCTION 


Section 75-1301. 
pe RORP 
Paves 


Official staff. 


Election, qualification, oath. 


Apportionment of school interest and income moneys. 


75-1301. (931) Election, qualification, oath. There shall be chosen 
by the qualified electors of the state, at the time and place of voting for 


SUPERINTENDENT OF PUBLIC INSTRUCTION 75-1303 
members of the legislature, a superintendent of public instruction, who 
shall have attained the age of thirty years at the time of his election, and 
shall have resided within the state two years next preceding his election, 
and is the holder of a state certificate of the highest grade, issued in some 
state, and recognized by the state board of education, or is a graduate of 
some university, college, or normal school recognized by the state board 
of education as of fered rank with a unit of the university of Montana. 
He shall hold his office at the seat of government for the term of four 
years from the first Monday in January following his election, and until 


his successor is elected and qualified. 


shall take the oath of a civil officer. 


History: En. Sec. 1700, Pol. C. 1895; 
re-en. Sec. 805, Rev. C. 1907; amd. Sec. 
200, Ch. 76, L. 1913; re-en. Sec. 931, R. C. 
M. 1921; amd. Sec. 33, Ch. 177, L. 1965. 


Amendment 


The 1965 amendment substituted “a 
unit of the university of Montana” at the 
end of the first sentence for “the univer- 
sity of Montana or the state normal 
school”; deleted from the end of the sec- 


Before entering upon his duties, he 


tion a clause reading, “and give bond in 
the penal sum of three thousand dollars, 
with not less than two sureties, to be 
approved by the governor and attorney 
general”; and corrected a typographical 
error going back at least to the 1935 
Revised Codes. 


Cross-References 


Bonds of state officers and employees, 
sec. 6-105 et seq. 


75-1303. (933) Official staff. The superintendent of public instruc- 
tion shall have the power to appoint one or more assistant superintend- 
ents one of whom may be designated as assistant superintendent for 
vocational education. In addition, he may appoint one high school super- 
visor, one elementary supervisor, one music supervisor, and such other 
assistants as may be required to aid in carrying out the duties of his 
office. Such assistant superintendents, supervisors and assistants shall 
perform such duties pertaining to the office as the superintendent may 
direct. Such music supervisor shall be qualified to perform the follow- 
ing duties: Supervise the teaching of music in the graded, rural and 
high schools of this state, and assist the teachers and faculty in said 
schools in establishing and carrying out a progressive music program 
for the benefit of all children in the public schools of the state, and per- 
form all other duties required relating to music education in the public 
schools. The music supervisor must possess the following qualifications: 
A graduate in public school music from an accredited college or univer- 
sity, and said supervisor shall have had five (9) years teaching experi- 
ence in public school music. The music Sh peleagion shall perform only 
such duties as apply to music supervision. 

For the purposes of organization of the staff and administration of 
the duties and services of the superintendent of public instruction, there 
is hereby created under the office of the superintendent of public instruc- 
tion a department of public instruction, of which department the super- 
intendent of public instruction shall be the executive and administra- 
tive head. 


History: En. Sec. 201, Subd. 2, Ch. 76, 
L. 1913; amd. Sec. 4, Ch. 196, L. 1919; 
re-en. Sec. 933, R. C. M. 1921; amd. Sec. 
1, Ch. 149, L. 1937; amd. Sec. 1, Ch. 68, 
L. 1959; amd. Sec. 1, Ch. 316, L. 1969. 


Amendments 

The 1969 amendment divided the former 
first sentence into the present first and 
second sentences; in the first sentence, 
deleted “one deputy” and added “one or 


75-1308 SCHOOLS 


more assistant superintendents * * * yoca- pervisor’; and, at the beginning of the 
tional education”; inserted “In addition, present third sentence, substituted “Such 
he may appoint” at the beginning of the assistant superintendents” for “Such dep- 
second sentence, substituted “one elemen- uty.” 

tary supervisor” for “one rural school su- 


75-1308. (938) Printing of school laws. 


Cross-References 
Printing defined, sec. 19-103.1. 


75-1309, 75-1310. (939,940) Repealed. 
Repeal the superintendent of public instruction, 
Sections’ ‘75-1309 sand °75-1310 (Secs. Werte repealed by Sec. 44, Ch. 93, Laws 


1712, 1713, Pol. C. 1895; Sec. 202, Ch. 76, 1969. 
L. 1913), relating to report to governor by 


75-1313. (943) County superintendents. 


Appeal from Superintendent’s Decision  ent’s attachment under section 75-1522 of 

While this section gives the state super- abandoned territory to a contiguous dis- 
intendent of public instruction the power trict rather than to another more con- 
to “decide all appeals from the decisions venient one, thus requiring children to 
of the county superintendent,” section 75- travel fourteen miles farther each way 
1518 allows an appeal from the superin- to get to more overcrowded schools and 
tendent’s decision to the state courts. worked an “undue hardship” on both par- 
Potter v. Miller, 145 M 197, 399 P 2d ents and children, this constituted suffi- 


994, cient facts for appeal from state super- 
intendent’s decision as authorized by sec- 
Grounds for Appeal tion 75-1518. Potter v. Miller, 145 M 197, 


Where state superintendent of public 399 P 2d 994. 
instruction approved county superintend- 


75-1315. (945) Apportionment of school interest and income moneys. 
He shall, between the first and tenth day of February of each year, appor- 
tion the state school interest and income moneys among the several 
counties of the state, in proportion to the number of children of school 
age in each as shown by the last enumeration authorized by law. It shall 
be the duty of the state board of land commissioners to order a warrant 
drawn on or before the tenth day of January of each year in the amount 
of the state school interest and income moneys subject to apportionment. 
The state treasurer shall certify such apportionment to the several county 
treasurers not later than the first Monday in March; provided, that the 
several county treasurers have fully complied with section 84-4401, in 
which case the county treasurers, upon receiving notice from the state 
treasurer of the amounts due their counties from state school interest and 
income moneys, may deduct said amount from the amount found due the 
state by their counties and remit the balance to the state treasurer. The 
superintendent of public instruction shall certify to the county superin- 
tendent of schools of each county, the amount apportioned to that county. 

History: En. Sec. 1714, Pol. C. 1895; school interest and income moneys” for 
re-en. Sec. 819, Rev. C. 1907; re-en. Sec. “state school fund” in three places; sub- 
202, Ch. 76, L. 1913; re-en. Sec. 945, R. C. stituted “order a warrant drawn” in the 
M. 1921; amd. Sec. 226, Ch. 147, L. 1963. second sentence for “notify the state au- 

ditor”; deleted from the end of the second 


Amendment sentence a clause reading, “and the: said 
The 1963 amendment substituted “state 
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auditor, immediately upon receipt of such state treasurer for the said amount”; and 
notification, shall issue his warrant on the made minor changes in phraseology. 


CHAPTER 14—EXCEPTIONAL CHILDREN—COURSES OF 
INSTRUCTION FOR 


Section 75-1406. Crippled children—home instruction—transportation—tax levy. 


75-1406. Crippled children — home instruction — transportation — tax 
levy. The board of trustees of any school district, at its discretion, 
is authorized to assist the education of crippled children of five (5) to 
sixteen (16) years of age, who, because of physical handicap cannot 
regularly attend public school by furnishing home tutorial service for 
such crippled children or by furnishing transportation to and from ade- 
quate school facilities locally or elsewhere within, or outside of the 
state, whichever best meets the child’s needs as determined by the said 
board of trustees together with the superintendent of schools based upon 
recommendations of the division of service for crippled children of the 
Montana state board of health, and if in any school district there is 
a need of such special provision for crippled children located therein, 
then the board of county commissioners may levy a tax not to exceed 
one (1) mill on the dollar on all taxable property, within the district, 
in addition to all other levies, for school purposes, for the support and 
maintenance of such crippled children’s education, provided that the board 
of school trustees of any such district requiring such levy must call 
an electon in the manner prescribed by law for such extra levies for 
the purpose of obtaining the approval of the district to the making of 
such additional levy and provided further that such election must be 
held before the 1st day of July. 

History: En. Sec. 1, Ch. 163, L. 1949; Amendments 


amd. Sec. 1, Ch. 183, L. 1969. The 1969 amendment inserted “or out- 
side of” before “the state’ in the first 
sentence. 


CHAPTER 15—COUNTY SUPERINTENDENT OF SCHOOLS 


75-1518. (966) Controversies. 


Appeal from Superintendent’s Decision 23-1704. Woolsey v. Carney, 141 M 476, 


Besides section 75-1313, which gives the 378 P 2d 658. 
state superintendent of public instruction 
the power to ‘decide all appeals from the Grounds for Appeal 
decisions of the county superintendent,” Where state superintendent of public 
this section allows an appeal from the instruction approved county superintend- 
superintendent’s decision to the state ent’s attachment under section 75-1522 of 
courts. Potter v. Miller, 145 M 197, 399 abandoned territory to a contiguous dis- 


P 2d 994. trict rather than to another more con- 
were ¢ venient one, thus requiring children to 
Consolidation Election travel fourteen miles farther each way to 


School elections and procedures there- get to more overcrowded schools and 
for are not administrative matters gov- worked an “undue hardship” on both par- 
erned by this section and the validity of _ ents and children, this constituted sufh- 
such elections is determined by the laws cient facts for appeal from state superin- 
of general elections as set forth in section tendent’s decision as authorized by this 

section. Potter v. Miller, 145 M 197, 399 
P 2d 994, 
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75-1522. (970) Abandonment of school districts. 


Grounds for Review way to get to more overcrowded schools 
The fact that a district is contiguous is and worked an “undue hardship” on both 
not the only requirement for attaching an Parents and children, there were sufficient 
abandoned district to it, so that where facts alleged in the petition to move the 
parents sought to have abandoned terri- discretion of the district court to grant 
tory attached to another contiguous dis- @ writ of review. Potter v. Miller, 145M 
trict from one to which it had been 197, 399 P 2d 994. 
attached by the county superintendent 
and approved by the state superintendent References 
of public instruction, thus requiring chil- Woolsey v. Carney, 141 M 476, 378 P 
dren to travel fourteen miles farther each 2d 658. 


CHAPTER 16—SCHOOL TRUSTEES 


Section 75-1604. Elections in districts of second and third class—nominations. 

75-1614. Vacancy in school board. 

75-1618. Qualifications of electors. 

75-1620. Expenses of election. 

75-1621. Organization. 

75-1622. Meetings. 

75-1630. Transfer of funds. 

75-1632. Duties of trustees. 

75-1637. Letting contracts and furnishing supplies, trustees not to be inter- 
ested in—advertising for bids required, when. 

75-1641. Transportation of pupils living near school—charges to parents— 
preference to children farthest from school. 

75-1642. Regular bus routes not used to capacity to be used. 

75-1643. Standards for vehicles and drivers. 

75-1644. Budgeting and accounting for reimbursable transportation. 

75-1645. Purchase of liability insurance authorized—payment of premiums. 

75-1646. Reserve fund for public employees’ retirement. 

75-1647. Use of reserve fund. 


75-1604. (988) Elections in districts of second and third class— 
nominations. In districts of the second and third class, the names of 
all candidates for membership on the school board must be received 
and filed by the clerk and posted at each polling place at least twenty 
days next preceding the election. Any five qualified electors of the 
district may file with the clerk the nominations of as many persons 
as are to be elected to the school board at the ensuing election. 


History: En. Sec. 502, Ch. 76, L. 1913; from five to twenty days before the elec- 
re-en. Sec. 988, R. C. M. 1921; amd. tion. 
Sec. 1, Ch. 46, L. 1965. 
References 


Amendment State ex rel. Running v. Jacobson, 140 
The 1965 amendment changed the date M 221, 370 P 2d 483, 485. 
specified at the end of the first sentence 


75-1605. (989) Conduct of election. 


Validity of School Election References 


The validity of school elections is de- State ex rel. Running v. Jacobson, 140 
termined by the laws of general elections M 221, 370 P 2d 483, 485. 
as set forth in section 23-1704. Woolsey 
v. Carney, 141 M 476, 378 P 2d 658. 


75-1608. (992) Board of trustees to call election—notice of. 


References 


State ex rel. Running v. Jacobson, 140 
M 220 3/07 P82 483,"485; 
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75-1612. 


Failure To Canvass Bond Election 


Failure of board of trustees to canvass 

vote as required by statute did not make 
bonds issued by school district illegal and 
void. Long v. School District No. 44, 149 
i220, 4259 RP "2d822. 


(996) Poll and tally list, certificate of judges, etc. 


Withdrawal of Votes 


Where the judge’s intentional withdraw- 
al of five votes “for consolidation,” rather 
than drawing by lot as required by this 
section, left the result of the election 
doubtful, then the election was void. 
Re ae v. Carney, 141 M 476, 378 P 2d 
658. 


75-1614. (998) Vacancy in school board. A vacancy in the office shall 
be filled by appointment by the county superintendent of schools; except 
that in districts of the first and second class, such appointment shall be 
made by a majority of the remaining members of said board, if those 
remaining constitute a majority of the total number of the board. The 
trustee so appointed shall hold office until the next annual election, at 
which election there shall be elected a school trustee for the unexpired 
term. When any vacancy occurs in the office of trustee of any school 
district by death, resignation, failure to elect at the proper time, removal 
from the district, or other cause, the fact of such vacancy shall be im- 
mediately certified by the clerk of the school district, to the county super- 
intendent, or to the remaining members of the board in districts of first 
or second class, and the county superintendent, or the remaining members 
of the board in districts of first or second class, shall immediately appoint 
in writing, some competent person, who shall qualify and serve until the 
next annual school election. The county superintendent or the board 
shall at the time notify the clerk of the school district of every such 
appointment; provided, that .absence from the school district for sixty 
consecutive days, or failure to attend three consecutive meetings of 
the board of trustees without good excuse, shall constitute a vacancy 
in the office of trustee. 


History: Ap. p. Sec. 1782, Pol. C. 1895; 


amd. Sec. 13, p. 143, L. 1897; Secs. 862 
and 1019, Rev. C. 1907; amd. Sec. 502, 
Ch. 76, L. 1913; amd. Sec. 11, Ch. 196, L. 
1919; re-en. Sec. 998, R. C. M. 1921; amd. 
Sec. 1, Ch: 275, L. 1967. 


Amendments 

The 1967 amendment substituted ‘“ex- 
cept” for “provided” after “superintend- 
ent of schools” and substituted ‘‘made” for 


75-1618. (1002) Qualifications 


of electors. 


“subject to confirmation” before “by a 
majority” in the first sentence; substituted 
“by the clerk of the school district * * * 
of the first or second class” for ‘to the 
county superintendent by the clerk of 
the school district, and the county super- 
intendent” after “immediately certified” 
in the third sentence; and inserted “or the 
board” after “county superintendent” in 
the last sentence of this section. 


Eivenyarrcitizen eolaatne 


United States of the age of twenty-one years or over who has resided 
in the state of Montana for one year, and thirty days in the school 


district next preceding the election, 


vote thereat. 


History: bnsisec. 177/, Pol.; C7 1895: 
amd. Sec. 8, p. 138, L. 1897; re-en. Sec. 
857, Rev. C. 1907; amd. Sec. 502, Ch. 76, 
L. 1913; re-en. Sec. 1002, R. C. M. 1921; 
amd. Sec. 1, Ch. 83, L. 1939; amd. Sec. 1, 
Crw65! 171194) s-amd. Seci1,nCh: 143, L. 
1965. 


and who is a registered voter, may 


Amendment 


The 1965 amendment inserted “and who 
is a registered voter” near the end of the 
section. 


75-1620 SCHOOLS 

75-1620. (1004) Expenses of election. All the expenses necessarily 
incurred in the matter of holding any and all elections for school trustees, 
extra levies, bonds, school sites, disposal of property, or any other election 
provided by law in any school district, high school building district, or 
county high school, shall be paid out of the general school funds of the 
district, or in the case of a high school building district, out of the high 
school general funds; or in the case of county high schools, out of the 
county high school general fund. In its discretion, the board of trustees 
may pay judges of any such election at a rate not to exceed one dollar 
($1) per hour of service in connection with any such election. 


History: Ap. p. Sec. 14, p. 145, L. 1897; 
re-en. Sec. 866, Rev. C. 1907; amd. Sec. 


Repealing Clause 
Section 2 of Ch. 104, Laws 1963 re- 


502, ch. 76, L. 1913; re-en. Sec. 1004, R. C. 
M. 1921; amd. Sec. 1, Ch. 104, L. 1963. 


Amendment 


The 1963 amendment substantially re- 
wrote this section. For previous text, see 
parent volume. 


75-1621. (1005) Organization. 


pealed all acts and parts of acts in conflict 
therewith. 


Effective Date 
Section 3 of Ch. 104, Laws 1963 pro- 
vided the act should be in effect from and 


after its passage and approval. Approved 
March 1, 1963. 


The school trustees shall meet an- 


nually after due and legal notice at a time between the school trustee 
election and on or before the third Saturday in April and organize by 
choosing one of their number chairman, and a competent person, not a 
member of the board, as clerk. The chairman shall preside at all the 
meetings of the board, and shall perform such duties as usually pertain 
to such officer, and in accordance with the customary rules of order. 


History: .Ap...p.. sec. 1/93, Pol. «C. 
1895; amd. Sec. 4, p. 59, L. 1899; re-en. 
Sec. 871, Rev. C. 1907; amd. Sec. 504, Ch. 
76, L. 1913; re-en. Sec. 1005, R. C. M. 


Amendments 

The 1967 amendment inserted “after 
due and legal notice at a time between 
the school trustee election and on or 


1921;amd. Sec. 1, Ch./46, D7 1967- before” after “annually” in the first sen- 


tence. 


75-1622. (1006) Meetings. The board shall hold, in districts of the 
first class, at least one and not more than five meetings each month for 
the transaction of its business; and in all districts at least four meet- 
ings each year shall be held, to wit: On the third Saturdays of April, July, 
October and January, at such places and hours as shall be fixed by 
the board. A special meeting of the board may be held upon the call of 
the chairman or any two members of the board; at least forty-eight 
hours’ written notice shall be given to each member of the board of 
any special meetings, and no business transacted by the board shall be 
valid unless transacted at a regular or special meeting thereof. All school 
trustees regularly qualified for office in first, second, and third class dis- 
tricts, including the extra high school trustees provided for in section 
75-4601, R.C.M. 1947, who live three (3) miles from the meeting place 
shall be entitled to mileage at the rate of eight cents (8¢) per mile for 
travel from their homes to the meeting place and return, for attendance 
at all regular and special meetings of the board of trustees held according 
to law. The payment for mileage may accumulate until the end of the 
fiscal year at the discretion of the trustee. 
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History: Ap. p. Sec. 1794, Pol. C. 
1895; amd. Sec. 5, p. 59, L. 1899; re-en. 
Sec. 872, Rev. C. 1907; amd. Sec. 505, Ch. 
76, L. 1913; re-en. Sec. 1006, R. C. M. 
-1921; amd. Sec. 1, Ch. 264, L. 1967. 


Amendments 


The 1967 amendment added the last 
two sentences to this section. 


75-1630 


Failure to Meet 


Where record showed that there was 
no meeting of the school board, either 
special or regular, as required by this 
section, prior to schoolteacher being sum- 
marily fired on ground of incompetency 
pursuant to section 75-2411, board’s dis- 
missal of teacher was void for want of 
jurisdiction. Wyatt v. School District No. 


104, 148 M 83, 417 P 2d 221, 223, 225. 


75-1630. (1013) Transfer of funds. Children may attend public ele- 
mentary schools in districts in the county outside of the district in which 
they reside, or in a district in an adjoining county, or in a district in a 
county in another state when the district in such other state adjoins the 
district in which they reside, or is situated in a county in such other state, 
which county adjoins the state of Montana, when written permission is 
secured from the board of trustees of the district in which they reside, 
the board of trustees of the district in which they are to attend school, 
and when written permission has been given by the county superintend- 
ents of schools of the counties concerned. Permission must be granted 
for such attendance in another district within or without the county of 
such children’s residence when the following conditions exist: 


1. When a child lives less than three (3) miles from a public ele- 
mentary school in another district or county and three (3) or more miles 
from a public elementary school in the district or county of his own resi- 
dence. 


2. When a child resides more than three (3) miles distance from a 
public elementary school within his own district or county and no trans- 
portation is furnished by the home district or county to such school. 


3. When regular bus transportation is furnished by a public ele- 
mentary school in another district or county and his own district or 
county does not furnish transportation. 

Such distances mentioned above shall be measured from the point 
where the private family dwelling house is situated to the schoolhouse 
by the shortest traveled route. 

4.~ When a family has children who must attend high school outside 
of its own district or county and such family also has elementary school 
children who can more conveniently attend the elementary grades in the 
same district where the high school is located, provided such elementary 
children live more than three (3) miles from the home school or that a 
parent must move to town to provide high school education for his chil- 
dren. 

5. When the county superintendent of schools of the county where 
the child resides, for any other reason than stated above shall approve 
the attendance of any child in a public elementary school in another 
county. In approving such attendance in another district or county, the 
county superintendent shall take in consideration such items as distance 
to school, road conditions, trading center of parents, opportunity to live 
with relatives, dormitory facilities, living conditions, transportation and 
type of educational program. 
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If the board of trustees of the district to be attended shali find that, 
due to insufficient room and overcrowding the accreditation of the receiv- 
ing school in the ensuing school year would be adversely affected by 
acceptance of a transfer pupil from another school district, the board may 
disapprove the attendance provided it mails written notice of disapproval 
to the parents or guardian of the pupil within fifteen (15) days after 
written notification by the county superintendent of the proposed attend- 
ance. 


In the event that the residence, for determining tuition obligations, of 
such child is in dispute, then the rules for determining residence as out- 
lined in section 83-303, shall be used by the county superintendent of the 
county of the child’s residence, or in case the dispute is between districts 
of two (2) counties by the county superintendents of such counties, to 
finally determine the residence of such child. 


When approval of attendance in another district within or without the 
county has been granted, the district in which such child resides shall 
pay to the school district where such child attends, an amount based on 
the following tuition rates: in the case of attendance at an elementary 
school with an average number belonging up to one hundred (100), the 
tuition to be paid shall be two hundred seventy-five dollars ($275) ; 
where the school attended has an average number belonging between 
one hundred one (101) and three hundred (300), the tuition shall be 
two hundred and fifty dollars ($250); and where the school attended 
has an average number belonging over three hundred (300), the tuition 
rate shall be two hundred twenty-five dollars ($225) per pupil. 


It is hereby made the duty of the board of school budget supervisors 
in approving the budgets, to include therein an item to care for the above 
tuition, if this has not already been done by the board of trustees in pre- 
paring the budget for the district. 


Applications for permission to attend a school outside the district or 
county shall be made to the county superintendent before July 1, previous 
to the year of attendance, excepting in those cases where circumstances 
prevent such application. These applications are to be approved or dis- 
approved, except as otherwise provided by law, by the county. superin- 
tendents concerned, by the trustees of the district in which the pupil 
resides, and by the trustees of the district the pupil wishes to attend. 
However, nothing in this section shall be so construed as to deny a 
parent whose children cannot qualify under this section the right to send 
his children, at his own expense, to a public elementary school of any 
other district willing to accept them. Such parent must pay to the re- 
ceiving district, tuition in the amount set forth herein, provided, however, 
if a parent of the child is a property taxpayer on the last completed 
assessment rolls in the receiving district and has paid school taxes in an 
amount of two hundred ($200) dollars or more, the board of trustees 
of the receiving district shall waive any and all tuitions. © 


At the close of the school term of the year in which such pupil attends 
this school outside the district, the clerk of such district shall transmit 
to the county superintendent the names of pupils from other districts 
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attending his school, together with the number of days attended. This 
information in turn shall be transmitted by the county superintendent 
to the districts affected and such district shall reimburse the school 
attended for all pupils of its district; provided such pupil has attended 
at least forty (40) days. This amount of reimbursement shall be made 
an item of the budget for the coming year and reimbursement shall be 
made to the district of attendance out of the first funds available to the 
budget; provided, however, that the trustees of the district receiving pupils 
from another district may waive any or all tuition; provided, however, that 
such waiver must apply equally to all pupils, and provided, further, that 
the amount of this tuition shall not reduce the foundation program of 
the school paying it, but shall be an additional item added to it to be 
raised without a vote of the people; and provided further, that the district 
receiving the tuition may apply it against the needs of the budget after 
the regular district, county and state aid have been received. 


In the case of a district which does not operate a school, the amount 
of this tuition can be raised without a vote of the people if the five (5) 
mill district levy and other local revenue is insufficient to raise the amount 
needed. 


It shall be the responsibility of the superintendent of schools and the 
boards of trustees of the public elementary schools sending and receiving 
the pupils and the county superintendents of the schools concerned to 
determine and agree upon eligibility of pupils transferring under the 
provisions of this act; provided, that an appeal may be taken to the state 
superintendent of public instruction. 


Whenever elementary pupils residing in Montana are approved for 
attendance in an elementary school in an adjoining state; and whenever 
elementary pupils in an adjoining state are approved for attendance in an 
elementary school in Montana, the above schedule of tuition payments 
may be waived and payments arrived at on a reciprocal basis with the 
state involved. The state superintendent of public instruction is hereby 
authorized to negotiate with the state superintendent of public instruc- 
tion of each state involved in arriving at tuition payments, which may 
either be on a per pupil basis of a flat amount or on an actual cost basis. 


Whenever a child has been declared by a district court of the state 
of Montana a dependent and neglected child as defined in section 10-501, 
or a juvenile delinquent child, as defined in section 10-602, and has 
been ordered to be placed in a duly licensed child care institution in the 
state of Montana, which institution is approved by the state department 
of public welfare, and as a result of such order such child is required 
to attend a public elementary school in a school district outside of the 
district in which he resides, the district receiving such pupil shall be 
entitled to receive tuition on the basis of the schedule established in 
this act, provided that the geographical relationship of the receiving dis- 
trict to the district of residence shall be of no consequence. All other 
provisions of this section, excepting solely the geographical relationship 
of the districts, shall be applicable to the payment of tuition for the edu- 
cation of such child. 
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History: En. Sec. 507, Ch. 76, L. 1913; 
amd. Sec. 12, Ch. 196, L. 1919; re-en. Sec. 
1013, R. C. M. 1921; amd. Sec. 1, Ch. 109, 
L. 1929; amd. Sec. 2, Ch. 217, L. 1939; 
amd. Sec. 1, Ch. 203, L. 1943; amd. Sec. 
2, Ch. 207, L. 1951; amd. Sec. 1, Ch. 21, 
L. 1953; amd. Sec. 1, Ch. 99, L. 1959; 
amd. Sec. 1, Ch. 228, L. 1961; amd. Sec. 1, 
Ch. 107, L. 1963; amd. Sec. 1, Ch. 176, 
L. 1963; amd. Sec. 1, Ch. 251, L. 1963; 
amd. Sec. 1, Ch. 127, L. 1965; amd. Sec. 
1, Ch. 225, L. 1967; amd. Sec. 1, Ch. 322, 
L. 1967. 


Compiler’s Notes 


This section was amended twice in 1967, 
onceby (Ch seco ant SOlce soviet Jae: 
Neither amendatory act referred to or in- 
corporated the changes made by the other. 
Since the two amendments do not appear 
to conflict, the compiler has made a com- 
posite section embodying the amendments 
made by both 1967 acts. 


Amendments 


Chapter 107, Laws 1963, added the final 
paragraph. 

Chapter 176, Laws 1963, added the third 
and fourth sentences to the fifth para- 
graph after the numbered paragraphs; and 
inserted the words “provided, however, 
that such waiver must apply equally to all 
pupils, and” in the third sentence of the 
sixth paragraph after the numbered para- 
graphs. 

Chapter 251, Laws 1963, inserted the 
first paragraph after the numbered para- 
graphs. 
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The 1965 amendment adopted the 
changes made by all three 1963 acts; and 
increased tuition by $50 in each of the 
three classes of schools mentioned in the 
third paragraph after the numbered par- 
agraphs, 

Chapter 225, Laws 1967, inserted “the 
board of trustees of the district in which 
they reside” after “permission is secured 
from,” and _ substituted “counties con- 
cerned” for “county in which the children 
reside” after “of the schools of the” in 
the first sentence of the first paragraph; 
inserted “concerned, by the trustees of 
the district in which the pupil resides” 
after “the county superintendents” in the 
second sentence of the fifth paragraph 
after the numbered paragraphs; inserted 
“sending and” before “receiving” and sub- 
stituted “the schools concerned” for 
“schools of the county of the pupils’ resi- 
dence” before “to determine and agree” in 
the eighth paragraph after the numbered 
paragraphs; and made minor changes in 
phraseology and punctuation. 

Chapter 322, Laws 1967, added the pro- 
viso at the end of the fifth paragraph 
after the numbered paragraphs. 


Effective Dates 


Section 2 of Ch. 107, Laws 1963 pro- 
vided the act should be in effect from and 
after its passage and approval. Approved 
March 1, 1963. 

Section 2 of Ch. 322, Laws 1967 pro- 
vided the act should be in effect from and 


after its passage and approval. Approved 
March 3, 1967. 


Every school board unless other- 


wise specially provided by law shall have power and it shall be its duty: 
1 to 6. * * * [Same as parent volume.] 
7. To repair and insure schoolhouses and to rent, lease and let to 


such persons or entities as the board may deem proper, the grade school 
halls, gymnasium and buildings, school owned employee housing and 
part thereof for such time and rental as the board may designate. All 
rentals shall be paid to the county treasurer for the credit of the school 
district. Such rentals may be credited to the school housing or rental 
fund of the district, the general school fund of the district or used to 
retire outstanding bonds issued by the district. Provided, however, that 
any expense incurred due to such rentals may be paid out of said rental 
or housing account, and provided further that any balance in such fund 
over three thousand dollars ($3,000) at the end of the school year shall 
be transferred to the general fund. 
8 to 10. * * * [Same as parent volume.] 


11. When deemed advisable, to employ a physician or registered nurse 
to make inspection into the sanitary conditions of the school and the 
general health conditions of each pupil, and to make a full, detailed report 
to the board of trustees. The clerk of the district shall furnish immedi- 
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ately to each parent or guardian a copy of such portion of the above 
mentioned report as pertains to his child or ward. 


12 to 24. * * * [Same as parent volume.] 


History: Earlier acts governing the 
duties of trustees were the following: Sec. 
27, p. 625, Cod. Stat. 1871; re-en. Sec. 26, 
p. 126, L. 1874; re-en. Sec. 1113, 5th Div. 
Rev. Stat. 1879; amd. Sec. 6, p. 55, L. 
1883; amd. Sec. 1885, 5th Div. Comp. Stat. 
1887; amd. Sec. 1797, Pol. C. 1895; amd. 
Sec. 5, p. 130, L. 1897; re-en. Sec. 875, 
Rev. C. 1907. The above section was en- 
acted as Sec. 508, Ch. 76, L. 1913; Subds. 
1-10 were amended by Sec. 1, Ch. 61, L. 
1917; Subd. 11 amd. by Sec. 1, Ch. 61, L. 
1917, and Sec. 13, Ch. 196, L. 1919; Subds. 
12-13-14 re-en. Sec. 1, Ch. 61, L. 1917; 
Subd. 15 was amd. by Sec. 1, Ch. 61, L. 
1917, and by Sec. 2, Ch. 81, L. 1917; 
Subds. 16-17-18 re-en. Sec. 1, Ch. 61, L. 
1917; Subds. 19-20-21-22 re-en. Sec. 1, Ch. 
61, L. 1917; re-en. Sec. 1015, R. C. M. 
1921; amd. Sec. 1, Ch. 122, L. 1923; amd. 
Sec,; 1, Ch.. 122,.L. 1931; amd. Sec.:1, Ch. 
165, #1. 1937 :).amd.,.ec.,-2,).Ch... 103,..L. 
1943; amd. Sec. 3, Ch. 207, L. 1951; amd. 
Sec. 1, Ch. 233, L. 1953; amd. Sec. 1, Ch. 
228, L. 1955; amd. Sec. 1, Ch. 168, L. 1959; 
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not to be interested in—advertising for bids required, when. 


amd. Sec. 1, Ch. 105, L. 1961; amd. Sec. 
1, Ch. 76, L. 1963; amd. Sec. 1, Ch. 175, 
L. 1963. 


Compiler’s Note 


This section was amended twice in 1963, 
once by Ch. 76 and once by Ch. 175. Nei- 
ther amendatory act mentioned nor in- 
cluded the changes made by the other. 
Since the amendments do not appear to 
conflict, however, the compiler has made 
a composite section incorporating both 
amendments. 


Amendments 


Chapter 76, Laws 1963, deleted the 
words “To provide clothing and medical 
aid for indigent children when it shall be 
made to appear that such aid is needed; 
and” which appeared at the beginning of 
subd. 11. 

Chapter 175, Laws of 1963, inserted the 
words “school owned employee housing” 
in the first sentence of subd. 7; and added 
the third and fourth sentences to subd. 7. 


(1016) Letting contracts and furnishing supplies, trustees 


It shall be 


unlawful for any school trustee to have any pecuniary interest, either 
directly or indirectly, in the erection of any schoolhouses, or for warm- 
ing, ventilating, furnishing, or repairing the same, or be in any manner 
connected with the furnishing of supplhes for the maintenance of the 
schools, or to receive or to accept any compensation or reward for services 
rendered as trustees, except as hereinbefore provided. No board of trus- 
tees shall let any contract for building, furnishing, repairing, or other 
work, for the benefit of the district, without. first advertising in a news- 
paper published in the county for at least two (2) weeks, calling for bids 
to perform such work, except: 

(a) A board of trustees of third class school districts maintaining 
one (1) or two (2) room elementary schools, may contract, without adver- 
tising and without bids, where the amount involved is not more than 
eight hundred dollars ($800) ; 

(b) A board of trustees of third class school districts, other than 
those mentioned in subparagraph (a) may contract, without advertising 
and without bids, where the amount involved is not more than fifteen 
hundred dollars ($1,500) ; 

(c) A board of trustees of districts of the first and second class, may 
contract without advertising and without bids where the amount involved 
is not more than two thousand five hundred dollars ($2,500) ; 

In all cases where advertising is required, the board shall award the 
contract to the lowest responsible bidder; provided, however, that the 
board of school trustees shall have the right to reject any and all bids. 
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History: Ap. p. Sec. 1802, Pol. C. 1895; 
re-en. Sec. 882, Rev. C. 1907; amd. Sec. 1, 
Ch. 32, L. 1909; amd. Sec. 509, Ch. 76, L. 
1913; re-en. Sec. 1016, R. C. M. 1921; 
amd. Sec. 1, Ch. 44, L. 1955; amd. Sec. 1, 
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dollars ($400.00)” at the end of subdivi- 
sion (a); substituted “fifteen hundred dol- 
lars ($1,500)” for “seven hundred and 
fifty dollars ($750.00)” at the end of sub- 


division (b); and deleted “maintaining ele- 


mentary schools only” after “second class” 
and substituted “two thousand five hun- 
dred dollars ($2,500)” for “one thousand 
two hundred and fifty dollars ($1,250.00)” 


in subdivision (c). 


Ch. 57, L. 1967. 


Amendments 


The 1967 amendment substituted “eight 
hundred dollars ($800)” for “four hundred 


75-1641. Transportation of pupils living near school—charges to 
parents—preference to children farthest from school. The board. of 
trustees of any school district or county high school is authorized to 
provide school bus transportation to pupils who live less than three 
(3) miles distant from a public school and for this purpose the board 
may make such charges of parents, guardians or other representatives 
of pupils as may be necessary to pay the costs of providing such trans- 
portation, providing, however, the trustees shall in making such agree- 
ments give preference to those children living the farthest from the 
school to be attended. 

History: En. Sec. 1, Ch. 249, L. 1965. 


Title of Act 


An act to authorize school boards of 
trustees to provide transportation for pu- 


75-1642. Regular bus routes not used to capacity to be used. The 
board of trustees may allow such pupils to be transported on such school 
buses as may be regularly scheduled on state-approved school bus routes 
and which are not filled to approved capacity by pupils residing three 
(3) or more miles distant from a public school, or on such other school 
buses as may be designated for transportation in accordance with this act. 

History: En. Sec. 2, Ch. 249, L. 1965. 


75-1643. Standards for vehicles and drivers. All school bus vehicles 
and drivers utilized under the provisions of this act shall meet the 
minimum standards set forth in section 75-3308, R. C. M. 1947. 

History: En. Sec. 3, Ch. 249, L. 1965. 


pils living less than three miles from 
school; providing standards for vehicles 
and drivers; and providing a fund to ac- 
count for moneys collected and disbursed 
under the act. 


75-1644. Budgeting and accounting for reimbursable transportation. 
The transportation fund of the school budget shall be utilized for the 
purpose of budgeting and accounting for all collections of charges and 
fees authorized by this act. Such moneys shall be accounted for separately 
from public moneys. 

History: En. Sec. 4, Ch. 249, L. 1965. 


75-1645. Purchase of liability insurance authorized—payment of premi- 
ums. (1) The board of trustees of a school district, county high school, 
junior college, or community college may purchase insurance coverage 
for the school district, school officials, and employees against liability 
for the death, injury or disability of any person or damage to property. 

(2) If insurance is purchased as authorized by this act, the board 
of trustees shall pay the insurance premium costs out of the school 
general fund. | 
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(3) That the provisions of section 40-4402, the Revised Codes of 
Montana 1947, are applicable to this act. 


History: En. Sec. 1, Ch. 58, L. 1967. 


Title of Act 


An act to authorize the board of trus- 
tees of a school district, county high 


school, junior college, or community col- 
lege to purchase liability insurance for the 
death, injury, or disability of any human 
being or for damage to property. 


The board 


75-1646. Reserve fund for public employees’ retirement. 
of trustees of school districts and county high schools may in their 
respective budgets make and provide an appropriation for payments to 
a reserve fund for public employees’ retirement which reserve fund shall 
not exceed thirty-five per cent (35%) of the total amount budgeted an- 


nually for the retirement fund. 
History: En. Sec. 1, Ch. 242, L. 1969. 


Title of Act 


An act authorizing school boards to 
make and. provide an appropriation in 
school budgets for payment to a reserve 


not to exceed thirty-five (35) per cent of 
the total amount budgeted annually for 
the retirement fund, to be used for pay- 
ment of public employees’ retirement ex- 
penses incurred at the beginning of each 
school year. 


fund for public employees’ retirement, 


75-1647. Use of reserve fund. The reserve fund may be used for 
the purpose of paying public employees’ retirement expenses incurred 
at the beginning of each school year when funds for this purpose are 
not available as budgeted. The funds shall not be used for any other 
purpose. 

History: En. Sec. 2, Ch. 242, L. 1969. 


CHAPTER 17—BUDGET SYSTEM 


Section 75-1706. Preparation and adoption of preliminary budget. 
75-1713.1. Changes in budget by budget board when in excess of foundation 
program—restrictions on budgets. 


75-1716. Emergency budgets. 
75-1719. Issuance of emergency warrants. 
75-1720. Statement of total of emergency warrants—tax levy. 
75-1723. Fixing tax levy. 
75-1706. (1019.6) Preparation and adoption of preliminary budget. 


At the regular meeting of the board of trustees of each school district on 
the fourth Monday in June such board must consider, prepare and adopt 
a preliminary budget for the next ensuing school year. Any taxpayer 
in the district may appear at such meeting and be heard in regard to the 
preliminary budget or any item or amount proposed to be included therein. 
Such meeting may be continued from day to day, but not exceeding three 
(3) days in all; provided, that in first and second class districts such 
meeting may be continued over a period of not more than five (5) days. 
When the board has determined the amount necessary to be expended 
for each item contained in such budget form there shall be entered in 
column 2 of section I and in column 2 of section II of the budget 
form the amount proposed to be expended during the ensuing fiscal 
year for each item contained in such form, and such preliminary budget 
shall then be signed by a majority of the trustees and the clerk of 
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the district, and the clerk of the district must deliver or transmit such 
preliminary budget, when so filled in and signed, to the county superin- 
tendent of schools on or before the first day of July. If the estimated 
expenditures set forth in either lines 2 or 4 shall provide for payment 
of salary or compensation to more than one (1) person, there shall be set 
forth on a separate sheet but attached to and made a part of such pre- 
liminary budget, each position or employment with the salary or com- 
pensation to be paid to each person filling the same. 

The elementary school budget for any school district in which no 
elementary school will be operated in the next ensuing school year shall 
consist of a single budget for the nonoperating fund, which fund shall 
incorporate all previously existing funds of the school district. Such 
budget for the nonoperating fund shall include all budgeted items of the 
district for the ensuing year, including any tuition payments to be made 
to the other districts, any transportation obligations, any maintenance of 
school district property and any other items deemed necessary by the 
board of trustees of the school district. 


History: En. Sec. 6, Ch. 146, L. 1931; Amendment 
amd. Sec. 2, Ch. 63, L. 1941; amd. Sec. 1, The 1963 amendment added the second 


75-1713.1. Changes in budget by budget board when in excess of 
foundation program—restrictions on budgets. If the total amount of the 
proposed elementary general fund expenses in the preliminary budget of 
any district shall exceed the foundation program of such district, the 
budget board shall, in the manner and subject to the limitations pre- 
scribed by section 75-1713, reduce such proposed general fund expenses to 
a total equal to said foundation program unless the board of trustees of 
said district shall establish to the satisfaction of the budget board that 
special circumstances exist which justify such additional expenses, and 
in such event a statement of the reasons for the allowance of such addi- 
tional expenses shall be attached to said budget and signed by the chair- 
man of the budget board, but the entire amount of such excess expense 
over the foundation program shall be paid solely from levies upon the 
property in such district and shall not in any manner increase the amounts 
to be apportioned hereunder from the county common school levy or from 
the moneys available for state equalization aid; and provided, that, except 
in the case of the existence of the emergencies specified in section 75-1716, 
the entire amount of such additional expense over the foundation program 
plus the foundation program to be included in the budget of any district 
shall not be greater than the maximum amounts in accordance with the 
following schedules: provided that nothing herein contained shall be 
construed as preventing the voting of an additional levy in accordance 
with the general school laws pertaining to the voting of additional levies. 


Elementary Schools 


(1) @nor seach elementary school having an ANB of nine (9) or 
fewer pupils, the maximum shall be seventy-two hundred forty-eight dol- 
lars ($7,248), if said school is approved as an isolated school. 
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(2) For schools with an ANB of ten (10) pupils, but less than 
eighteen (18) pupils, the maximum shall be seventy-two hundred forty- 
eight dollars ($7,248) plus two hundred fourteen [dollars] ($214) per pupil 
on the basis of the average number belonging over nine (9). 


(3) For schools with an ANB of eighteen (18) pupils and em- 
ploying one (1) teacher, the maximum shall be ninety-one hundred 
seventy dollars ($9,170) plus eighty-five dollars ($85) per pupil on the 
basis of the average number belonging over eighteen (18), not to exceed 
an ANB over twenty-five (25). 


(4) For schools with an ANB of eighteen (18) pupils and employing 
two (2) full-time teachers, the maximum shall be sixteen thousand four 
hundred seventy dollars ($16,470) plus eighty-five dollars ($85) per 
pupil on the basis of the average number belonging over eighteen (18), 
not to exceed an ANB over fifty (50). 


(5) For schools having an ANB in excess of forty (40) the maximum 
on the basis of the total pupils (ANB) in the district for elementary 
pupils will be as follows: 


For a school having an ANB of more than forty (40) and employ- 
ing a minimum of three (3) teachers, the maximum of five hundred 
eighty dollars and twenty cents ($580.20) shall be decreased at the 
rate of forty-three cents ($.43) for each additional pupil until the total 
number (ANB) shall have reached a total of one hundred (100) pupils. 
For a school having an ANB of more than one hundred (100) pupils, 
the maximum of five hundred fifty-four dollars ($554) shall be decreased 
at the rate of fifty-one cents ($.51) for each additional pupil until the 
ANB shall have reached three hundred (300) pupils. For a school having 
an ANB of more than three hundred (300) pupils, the maximum shall 
not exceed four hundred fifty-one dollars and thirty-five cents ($451.35) 
for each pupil; provided that the maximum per pupil, for all pupils, ANB, 
shall figure on the basis of the amount allowed herein on account of © 
the last eligible pupil, ANB, and provided further that all schools oper- 
ated within the incorporated limits of a city or town shall be treated 
as a school unit for the purpose of this schedule. 

History: En. Sec. 9, Ch. 199, L. 1949; The 1965 amendment increased the 
amd. Sec. 1, Ch. 208, L. 1951; amd. Sec. 1, amount specified in paragraph (1) from 


Ch. 267, L. 1963; amd. Sec. 1, Ch. 198, $5,312 to $5,631; deleted from the end of 
L. 1965; amd. Sec. 1, Ch. 317, L.. 1967; paragraph (1) clauses reading, “if said 


amd. Sec. 1, Ch. 3, Ex. L. 1969. school is approved as an isolated school; 
if said school is not approved as an iso- 
Amendments lated school, then the maximum shall be 


The 1963 amendment substituted twenty-six hundred fifty-six dollars ($2,- 
“moneys available for state equalization 656.00)”; increased the amounts specified 
aid” for “state public school equalization in paragraph (2) from $5,312 plus $156 
fund” immediately before the first pro- per pupil to $5,631 plus $165.50 per pu- 
viso; inserted “plus the foundation pro- pil, in paragraph (3) from $6,716 plus 
gram” before “to be included in the $62.50 per pupil to $7,119 plus $66.25 per 
budget” in the first proviso; substituted pupil, and in paragraph (4) from $12,062 
“the maximum amounts in accordance plus $62.50 per pupil to $12,786 plus 
with the following schedules” at the end $66.25 per pupil; increased the maximum 
of the first proviso for “thirty per cent specified in the first sentence of the sec- 
(30%) of the foundation program of any ond paragraph of subdivision (5) from 
school”; and added everything after the $425 to $450.50, in the second sentence 
first paragraph. | of that paragraph from $406 to $430.36, 
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and in the third sentence of that para- 
graph from $330 to $349.80; increased the 
rate of decrease specified in the first sen- 
tence of the second paragraph of subdivi- 
sion (5) from 32¢ to 34¢ per pupil, and in 
the second sentence of that paragraph 
from 38¢ to 40¢ per pupil; and deleted a 
former last paragraph, added by the 1963 
amendment, which read: “On or before 
January 1 of odd-numbered years, the 
state superintendent of public instruction 
shall transmit to the legislative assembly 
of the state of Montana a revised schedule 
for elementary schools in accordance with 
classifications by size as set forth in this 
section. This revised schedule will be 
based on the median general fund budget- 
ed expenditures for the current year, by 
ascertaining the median of the general 
fund budgets for each classification of 
elementary schools, and the total num- 
ber of pupils (ANB) for all schools in 
each classification, and by computing the 
revised schedule therefrom.” 

The 1967 amendment increased the 
maximum general fund budgets under 
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Elementary Schools by substituting in 
subparagraph (1) $6,472 for $5,631 and 
adding “if said school is approved as an 
isolated school”; in subparagraph (2), sub- 
stituting $6,472 plus the additional rate of 
$191 per pupil for $5,631 plus $165.50; in 
subparagraph (3), $8,187 plus $76 for 
$7,119 plus $66.25; in subparagraph (4), 
$14,704 plus $76 for $12,786 plus $66.25; 
and in the second paragraph of subpara- 
graph (5), substituted $518 for $450.50; 
39¢ for 34¢; $495 for $430.36; 46¢ for 
40¢; and $402.25 for $349.80. 

The 1969 amendment increased the 
maximum general fund budgets under 
Elementary Schools by substituting in 
subparagraph (1) $7,248 for $6,472, in sub- 
paragraph (2), substituting $7,248 plus 
$214 for $6,472 plus $191, in subparagraph 
(3), substituting $9,170 plus $85 for $8,187 
plus $76; in subparagraph (4), substitut- 
ing $16,470 plus $85 for $14,704 plus $76; 
and in the second paragraph of subpara- 
graph (5), substituted $580.20 for $518; 
43¢ for 39¢; $554 for $495; 51¢ for 46¢; 
and $451.35 for $402.25. 


75-1716. (1019.16) Emergency budgets. (1) Whenever the board 
of trustees of a school district maintaining an elementary school or schools, 
at any time after December 3lst of any school year, shall deem that an 
emergency exists by reason of an increase in the enrollment and attendance 
over that of the immediately preceding school year over and beyond the 
extent which such increase might reasonably have been anticipated at the 
time of the adoption of the budget for the then current school year, and 
that because of such increase in enrollment and attendance the budget 
approved and adopted for any or all of the regularly budgeted funds of 
the school district for the then current school year does not provide suffi- 
cient funds to properly maintain and support such school or schools 
during the whole of the then current school year; or shall at any time 
during a school year deem that an emergency exists because of the 
destruction of any school property necessary to the maintenance of 
school, or its impairment by fire, flood, storm, riot, insurrection or other 
act of God, to such an extent as to render it unfit or prevent its use 
for the school purposes for which theretofore used; or because of the 
entering by a court of competent jurisdiction of a judgment for damages 
against the district, or the enactment of legislation, after the adoption of 
the final budget, requiring expenditures not contemplated therein, such 
board of trustees by unanimous vote of all members of the board present 
at any meeting, the time and place of holding [of] which all of the 
trustees shall have had reasonable notice, may adopt and enter upon their 
minutes a resolution, stating the facts constituting the emergency, the 
estimated amount of money required to meet such emergency, and the 
time and place when the board will meet for the purpose of considering 
and adopting an emergency budget for such current school year. 

Whenever such board of trustees shall deem that an emergency 
exists for any reason other than those reasons specified above, such 
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board may petition the state superintendent of public instruction for per- 
mission to adopt a resolution of emergency. Such petition shall set forth 
in writing the reasons for the request, the school district budget or 
budgets affected by the emergency, the estimated amount of money 
required to meet such emergency for each affected budget, the anticipated 
source or sources of financing for the emergency expenditures, and such 
other information as may be required by the superintendent of public 
instruction. Such petition shall be signed by all of the members of the 
board of trustees. 

The state superintendent of public instruction shall have the power 
to approve or disapprove such petition. If such petition be approved, 
the board of trustees may proceed to adopt a resolution of emergency, 
and may subsequently take all other steps prescribed for meeting an 
emergency situation due to any of the causes specified above. Approval 
of such petition by the superintendent of public instruction shall merely 
authorize the board of trustees to initiate emergency budget proceedings 
by resolution and shall not relieve such board of trustees of the necessity 
of complying with the requirements for proceeding according to the 
provisions of this section and all other laws pertaining to emergency 
budgets. Approval of such petition shall not be construed as approval 
of any subsequent application for increased state aid on account of 
such emergency. 

(2)eand #(3)°* *e* [Same as*parent volume. ] 

(4) In the event of any other emergency described in this section, 
the preliminary emergency budget shall state the amount to be appro- 
priated therein as definitely as possible the details of the proposed ex- 
penditures of the appropriation. 

(5) The board of trustees may adopt an emergency budget for any or 
all of the budgeted funds of the school district, for which fund or funds 
a regular budget has been approved and adopted for the current year in 
accordance with the provisions of section 75-1712. 


(6) Whenever the board of trustees shall prepare an emergency 
budget for the transportation fund, such emergency budget shall be so 
itemized as to show the amount appropriated therein separately for bus 
transportation and for payments to parents or guardians in lieu of bus 
transportation. The board of trustees shall attach to such emergency 
transportation budget a copy of each transportation contract connected 
with the emergency, such contracts to be prepared and executed in 
accordance with the provisions of section 75-3405. 


(7) Whenever the board of trustees shall prepare an emergency 
budget for the general fund or the transportation fund, or both, due to 
increased enrollment, such board of trustees may make application to 
the state superintendent of public instruction for increased payment 
from the state public school equalization fund for the foundation pro- 
gram, or for state transportation reimbursement, or both. The state 
superintendent of public instruction shall prepare and publish rules and 
regulations for such application. The state superintendent of public in- 
struction shall consider all applications for increased state aid made in 
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accordance with the provisions of this act, and shall determine the 
amount of increase, if any, which shall be made in the payment of 
funds from the state public school equalization fund for the foundation 
program, or for state transportation reimbursement, or both, on account 
of any emergency budget due to increased enrollment. The superin- 
tendent of public instruction shall notify the board of trustees of the 
approval or disapproval of any application for increase in payment of 
state funds, and in the event of approval the budget or budgets to which 
such increased payment shall be applied, and the amount or amounts 
thereof. The board of trustees shall attach a copy of such notice of 
approval or disapproval to the preliminary emergency budget. 

(8) Three (3) copies of the emergency budget shall be furnished 
the county superintendent of schools and such county superintendent 
must lay one (1) copy thereof before the board of county commissioners, 
which constitutes the board of school budget supervisors for the county, 
at the next regular meeting of such board. Such board shall have the 
power to make such change in such budget, if any, as it may deem proper 
and necessary, and shall then approve such budget, either as adopted 
by the board of school trustees, or as changed by the board of county 
commissioners, 


History: En. Sec. 16, Ch. 146, L. 1931; 
amd. Sec. 1, Ch. 193, L. 1943; amd. Sec. 1, 
Ch. 134, L. 1945; amd. Sec. 1, Ch. 124, L. 
1959; amd. Sec. 1, Ch. 147, L. 1965. 


Amendment 


The 1965 amendment inserted “for any 
or all of the regularly budgeted funds of 


proved and adopted” in the first clause of 
the first paragraph of subsection (1); 
made another minor change in the first 
paragraph of subsection (1); added the 
second and third paragraphs to subsec- 
tion (1); divided former subsection (4) 
into present subsections (4) and (8); and 
inserted new subsections (5), (6), and (7). 


the school district” after “the budget ap- 


75-1719. Issuance of emergency warrants. After the approval of 
such emergency budget, if the budget is to provide additional funds for 
the maintenance and support of the school or schools, whenever the 
amount appropriated for any item in the annual budget for such current 
school year has been fully used and such appropriation is exhausted, 
expenditures made thereafter shall be made by emergency warrants 
against the amount appropriated in the emergency budget, which emer- 
gency warrants shall be issued in the same manner and form and subject 
to the same conditions and provisions as set out in section 75-1726, except 
that on each thereof shall be distinctly endorsed “ELEMENTARY 
EMERGENCY,WARRANT SCHOOL. DISTRICT NO.—— ——_..” 
After deducting from the amount of money standing to the credit of 
the fund of the school district for which the emergency budget was 
adopted the amount required to meet and take care of all unexpended 
appropriations in the annual budget for that fund for the current school 
year and after deducting the amount required for the reserve, if any, 
provided in such budget for the following school year, if any balance 
remains in that fund cas same shall be used to pay such emergency 
warrants issued against that fund, in the order in which the same are 
presented for payment. 


History: En. Sec. 4, Ch, 134, L. 1945; 
amd. Sec. 2, Ch. 147, L. 1965. 


Amendment 
The 1965 amendment substituted “the 
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fund of the school district for which the 
emergency budget was adopted” for “the 
general fund of the school district” in the 
final sentence; inserted “for that fund” 
after “all unexpended appropriations in 
the annual budget” in the final sentence; 
substituted “after deducting the amount 


15-1728 


required for the reserve, if any” for “the 
reserve” in the final sentence; inserted 
“in that fund” after “if any balance re- 
mains” in the final sentence; and inserted 
“issued against that fund” after “used to 
pay such emergency warrants” in the final 
sentence. 


75-1720. Statement of total of emergency warrants—tax levy. The 
county treasurer shall, not later than the first Monday in August of the 
following school year, make out a statement for such school district 
showing the total amount of such emergency warrants issued then out- 
standing against any fund or funds, and the amount of money, if any, 
in the said fund or funds of the school district applicable to the payment 
thereof, and the amount or amounts for the payment of which a special 
tax levy or tax levies should be made, and deliver the same to the board 
of county commissioners. For each fund of the emergency budget for 
which an emergency levy is required as determined herein, the board 
of county commissioners shall, on the second Monday in August, make 
and fix a levy against the taxable property in the school district which 
will raise sufficient funds to pay such outstanding emergency warrants, 
with interest thereon, and the county treasurer shall, when collected, 
place the proceeds of each levy in a special fund and use the same to 
pay such outstanding emergency warrants with interest thereon as may 
be obligations against such fund. If after all such emergency warrants 
have been paid any amount remains in any such special fund it shall be, 
by such county treasurer, transferred to the comparable regular fund 
of the school district. 


History: En. Sec. 5, Ch. 134, L. 1945; 
amd. Sec. 3, Ch. 147, L. 1965. 


Amendment 

The 1965 amendment substituted 
“against any fund or funds” for “and un- 
paid” after “emergency warrants issued 
then outstanding” in the first sentence; 
substituted “the said fund or funds” for 
“the general fund” before “of the school 
district applicable to the payment thereof” 
in the first sentence; inserted “or 
amounts” after “amount” and “or tax 
levies” after “special tax levy” in the lat- 


“For each fund of the emergency budget 
for which an emergency levy is required 
as determined herein, the board of coun- 
ty commissioners shall” at the begin- 
ning of the second sentence for “Such 
board shall”; substituted “the proceeds of 
each levy” in the second sentence for 
“the same”; added “as may be obliga- 
tions against such fund” at the end of the 
second sentence; inserted “any” before 
“such special fund” in the third sentence; 
and substituted “the comparable regular 
fund” in the third sentence for “the gen- 
etal fund.” 


ter part of the first sentence; substituted 


75-1723. (1019.19) Fixing tax levy. The county superintendent of 
schools, as clerk of the school budget board, shall, when the board of 
county commissioners meet on the second Monday in August for the 
purpose of fixing tax levies; lay before such board the elementary school 
budgets for all school districts in the county, as finally adopted and ap- 
proved by the school budget board. 

It shall further be the duty of the county commissioners of each county 
in the state to fix and levy a tax for each school district in the county 
within the limitations prescribed by this act in such number of mills as 
will produce the amount shown by the final budget to be raised by tax 
levy which may also include a reserve fund, not to exceed thirty-five 
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per cent (35%) of the amount appropriated in the final and approved 
budget for the then current school year, for the purpose of maintaining 
the elementary and high school of the district from July 1 to November 
30 of the next succeeding year; provided that such school district tax 
plus federal reimbursements in lieu of taxes shall not, unless approved 
by a vote of the taxpaying electors, exceed the maximum budgets set 
forth in section 75-1713.1, R.C.M. 1947. 

To finance the approved nonoperating budget of any school district 
in which no elementary school will be operated, the county commissioners 
shall fix and levy a tax for such school district in such number of mills 
as will produce the amount shown by the approved budget to be raised 
by tax levy, after deducting from the total amount to be financed the 
following: 


(1) any net nonoperating fund cash balance; provided, that whenever 
a nonoperating district did not have a nonoperating fund the preceding 
year, the net cash balances in all of the regular funds of the district shall 
be combined to form a single balance which shall be called the nonoper- 
ating fund cash balance; provided, further, that any district which 
operated at least one (1) school in the year immediately preceding the 
budget year may retain separately any cash balance previously designated 
as its general fund cash reserve, if in the judgment of the trustees of 
such district the retention of such general fund cash reserve is essential to 
the operation of a school anticipated for the year following the budget year, 
and any such retained cash reserve shall not be deducted from the total 
amount required for the nonoperating budget; 


(2) the amount of any transportation reimbursement anticipated from 
the county; 


(3) the amount of any transportation reimbursement anticipated from 
the state public school equalization fund; and 


(4) any miscellaneous revenues available to the district. The re- 
mainder of the nonoperating budget amount, after deduction of the above 
revenues, shall be financed by a tax levied on the taxable valuation of the 
property of the school district. 


History: En. Sec. 19, Ch. 146, L. 1931; Chapter 267, Laws 1963, deleted from 
amd. Sec. 10, Ch. 199, L. 1949; amd. Sec. the end of the first paragraph clauses 
2, Ch. 208, L. 1951; amd. Sec. 1, Ch. 247, reading, “and it shall be the duty of the 
L. 1953; amd. Sec. 1, Ch. 247, L. 1961; county commissioners of each county in 
amd. Sec. 2, Ch. 182, L. 1963; amd. Sec. the state to fix and levy a tax of five (5) 


2, Ch. 267, L. 1963. mills on the dollar of the taxable value 
hee of all school districts within the county, 
Compiler’s Note provided that if a levy of less than five 


This section was amended twice in 1963, (5) mills will be sufficient to meet the 
once by Ch. 182 and once by Ch. 267. approved budget of any school district, 
Neither amendatory act mentioned nor then such lesser levy shall be made, but 
included the changes made by the other. no school district levying less than five 
Since the two amendments do not appear (5) mills shall receive any apportionment 
to conflict, however, the compiler has from the state public school equalization 
made a composite section incorporating fund’; and substituted “the maximum 


both amendments. budgets set forth in section 75-1713.1, 
R. C. M. 1947” at the end of the second 
Amendments paragraph for “the rate of levy required 


Chapter 182, Laws 1963, addéd the third to produce an amount equal to the foun- 
paragraph, including the clauses numbered dation program and the additions thereto, 
(1) to (4). within the limitations of thirty per cent 
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(30%), hereinbefore specified, and pro- 
vided, further, that such last mentioned 
additional school district tax shall not, in 
any event, exceed fifteen (15) mills unless 
the excess above said fifteen (15) mill 
limitation shall first have been authorized 
at an election held in accordance with the 
general school laws pertaining to the vot- 


75-1804 


that in any district wherein more than 
fifteen (15) mills is required to reach the 
thirty per cent (30%) limit above the 
foundation program, such increase above 
the fifteen (15) mill limit may be financed 
by federal reimbursements in lieu of taxes 
without a vote of the taxpayers up to the 
thirty per cent (30%) limit above the 


ing of additional levies, save and except foundation program.” 


CHAPTER 18—SCHOOL DISTRICTS 


Section 75-1802. Classifications of districts—number of trustees. 


75-1804. Limitation in creating or changing boundaries of districts. 

75-1805. Creation of new districts out of other districts—change of bound- 
aries. 

75-1810. Indebtedness to remain against original territory upon creation of 
new school district out of other districts—indebtedness to be as- 
sumed by new district when districts are consolidated. 

75-1813. Consolidated districts—procedure in event of consolidation—annexa- 


tion—bonded debts. 
75-1813.1. Consolidated districts in two or more counties. 
75-1816. Budget and tax levy in joint districts. 


75-1802. (1021) Classifications of districts—number of trustees. All 
districts having a population of eight thousand (8000) or more shall be 
districts of the first class. All districts having a population of one thou- 
sand (1000) or more, and less than eight thousand (8000) shall be districts 
of the second class, and all districts having a population of less than one 
thousand (1000) shall be districts of the third class. In districts of the 
first class the number of trustees shall be seven (7); in districts of the 
second class the number of trustees shall be five (5), and in districts of 
the third class the number of trustees shall be three (3). 


Whenever the population of any school district shall increase beyond 
or decrease below the number required as specified above for a certain 
class of school district, the county superintendent of schools shall declare 
such school district to be changed to the proper class. The county super- 
intendent may compute the population by multiplying by three the num- 
ber of school census children in the district. No school district shall be 
changed in classification more than once in any five (5) year period. The 
county superintendent of schools shall take the necessary steps to provide 
that at the next school election to elect the proper number of school 
trustees as designated above and to fill all vacancies due to any change 
of classification. Provided however that the provisions of this act shall 
not affect the terms of trustees heretofore elected. 


History: En. Sec. 401, Ch. 76, L. 1913; 
re-en. Sec. 1021, R. C. M. 1921; amd. Sec. 
1, Ch. 85, L. 1943; amd. Sec. 1, Ch. 203, 
E. 1963. 


Amendment 
The 1963 amendment deleted the words 
“as determined by the federal census next 
preceding” which followed “class _ of 
75-1804. 
tricts. 


school district” in the first sentence of the 
second paragraph; and inserted the sec- 
ond and third sentences of the second 
paragraph. 


Cross-References 


Interlocal co-operation agreements, secs. 
15-4901 to 16-4904. 


(1023) Limitation in creating or changing boundaries of dis- 
No school district shall be created nor boundaries changed between 
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March Ist and July 1st of any calendar year; provided, that this limitation 
shall not apply to boundary changes made under section 75-1813. 


History: En. Sec. 1760, Pol. C. 1895; 
re-en. Sec. 849, Rev. C. 1907; re-en. Sec. 
403, Ch. 76, L. 1913; amd. Sec. 1, Ch. 69, 
L. 1917; re-en. Sec. 1023, R. C. M. 1921; 
amd. Sec. 1, Ch. 18, L. 1923; amd. Sec. 1, 
Ch. 37, L. 1933; amd. Sec. 1, Ch. 56, L. 
1961; amd. Sec. 1, Ch. 140, L. 1963. 


pealed all acts and parts of acts in con- 
flict therewith. 


Effective Date 

Section 3 of Ch. 140, Laws 1963 pro- 
vided the act should be in effect from and 
after its passage and approval. Approved 


March 2, 1963. 


References 
State ex rel. Blackwood v. Lutes, 142 
M 29, 381 P 2d 479. 


Amendment 
The 1963 amendment added the proviso. 


Repealing Clause 
Section 2 of Ch. 140, Laws 1963 re- 


75-1805. (1024) Creation of new districts out of other districts— 
change of boundaries. (1) A new school district may be created out of 
portions of one (1) or more existing school districts where the taxable 
valuation (the percentage valuation upon which levies are made and taxes 
computed) of property remaining in each district from which territory 
is taken is not reduced below seventy-five thousand dollars ($75,000.00) 
and where the number of census children between the ages of six (6) 
and sixteen (16) years is not reduced below fifteen (15). For the purpose 
of organizing a new school district out of one (1) or more existing dis- 
tricts, a petition in writing shall be made to the county superintendent 
of schools, signed by parents or guardians of at least ten (10) census 
children between the ages of six (6) and sixteen (16) years, residing 
within the boundaries of the proposed new district, and residing at a 
greater distance than three (3) miles from any schoolhouse owned by 
any one of such school districts in which a school is maintained. The 
method for measurement of the distance between the residence and the 
schoolhouse shall be as provided in section 75-3411, R. C. M. 1947, in so far 
as the same may apply. The petition shall describe the boundaries of the 
proposed new district and give the names of all children of school age 
residing therein at the date of the presenting of said petition. The 
petition shall also show the taxable valuation (the percentage valuation 
upon which levies are made and taxes computed) of the property 
within the proposed new district which must not be less than seventy- 
five thousand dollars ($75,000.00) as shown by the last completed assess- 
ment roll. Provided, however, that said provision as to the minimum 
remaining taxable valuation of each district from which territory is 
taken shall not apply in a case where such district has at least fifty 
thousand (50,000) acres of nontaxable Indian land remaining within its 
borders and provided, further, that said provision as to the minimum 
taxable valuation of such proposed new district shall not apply where 
such proposed district contains at least fifty thousand (50,000) acres of 
nontaxable Indian land. 


(2) to (4). 
(5) A majority of the resident taxpayers who are registered electors 


and whose names appear upon the last completed assessment roll for 
state, county and school district taxes, residing in territory which is a 
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part of any organized school district may present a petition in writing 
to the county superintendent of schools, asking that such territory be 
transferred to, or included in, any other organized district to which 
said territory is contiguous, provided, however, that no territory within 
three (3) miles of an established school in such district shall be so 
transferred. Under this subsection, the three (3) miles shall be measured 
between a residence and a schoolhouse as provided in section 75-3411, 
R. C. M. 1947, in so far as the same may apply; and provided further 
that the taxable valuation (the percentage valuation upon which levies 
are made and taxes computed) of property in the district from which 
territory is taken shall not be reduced to less than seventy-five thousand 
dollars ($75,000.00) ; provided, however, that this latter provision shall 
not apply in cases where the remaining taxable valuation of the district 
from which the territory is taken contains at least fifty thousand (50,000) 
acres of nontaxable Indian land. 


1 (6)'to (8). .** *" [Same as parent, volume. | 


History: Ap. p. Sec. 1751; Pol. C. 1895; Amendment 


re-en, Sec. 840, Rev. C. 1907; amd. Sec. The 1965 amendment inserted the third 
1, Ch, 82, L. 1911; amd. Sec. 404, Ch. 76, sentence in subsection (1); divided sub- 


L. 1913; amd. Sec. 8, Ch. 196, L. 1919; section (5) into two sentences; and in- 
re-en. Sec. 1024, R. C. M. 1921; amd. Sec.  serted that portion of the second sentence 


1, Ch. 138, L. 1927; amd. Sec. 1, Ch. 175, in subsection (5) preceding the provisos 
L. 1933; amd. Sec. 1, Ch. 61, L. 1943; amd. therein. 


Sec. 1, Ch. 232, L. 1955; amd. Sec. 1, 
Ch. 163, L. 1957; amd. Sec. 1, Ch. 171, 
L. 1965. 


75-1810. (1029.1) Indebtedness to remain against original territory 
upon creation of new school district out of other districts—indebtedness 
to be assumed by new district when districts are consolidated. When a 
new school district shall be formed as provided in section 75-1805, the 
bonded indebtedness of any school district or portion of school district 
affected by such change of boundaries, shall remain the indebtedness 
against the original territory against which such bonds were issued and 
shall be paid for out of levies made against said original territory. When 
a new school district shall be formed as provided in section 75-1813, the 
bonded indebtedness of any school district affected by such consolidation 
or annexation shall become the indebtedness and obligation of the con- 
solidated district and be paid by levies imposed upon the property 
therein. 


History: En. Sec. 1, Ch. 163, L. 1933; tion 75-1805” for “sections 75-1805 and 75- 


amd. Sec. 1, Ch. 271, L. 1967. 1813” after “as provided in”; deleted “con- 
solidation or’ before “change of bounda- 
Amendments ries’; and added the last sentence. 


The 1967 amendment substituted “sec- 


75-1813. (1034) Consolidated districts—procedure in event of con- 
solidation—annexation—bonded debts. Any two or more school districts 
lying in one county may be consolidated, either by the formation of a 
district by consolidation, or by the annexation of one or more districts 
to an existing district, as hereinafter provided. When school districts plan 
to proceed under the provisions of this section, they must, jointly, es- 
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tablish whether such consolidation proposal shall be made with or with- 
out assumption of bonded indebtedness. Dependent upon such joint 
decision, one of the two following options shall be used: 


A. Option A — When two or more school districts lying in one coun- 
ty wish to consolidate and assume each other’s bonded indebtedness, 
or when one or more school districts in one county wish to annex their 
territory to an existing district and assume its bonded indebtedness, 
option A shall be used. 


B. Option B — When two or more school districts wish to. consoli- 
date and not assume each other’s bonded indebtedness, or when one or 
more school districts in one county wish to annex their territory to an 
existing district and not assume its bonded indebtedness, option B shall 
be used. 


OPTION: 


When severally the boards of trustees of two (2) or more school 
districts, in regular meeting called for the publicly announced purpose 
of considering plans for consolidation of said two (2) or more districts 
and by majority vote of each board of trustees acting separately shall 
ask for district consolidation of each and all such petitioning boards, 
the county superintendent of schools having jurisdiction of such districts, 
within not less than twenty (20) nor more than thirty (30) days, shall 
cause notice of election to be given by the clerk in each district seeking 
election on such proposed consolidation of districts. Such notice is to 
be posted in three (3) public places in each such district and published 
in a newspaper published in the county and having general circulation 
in the school districts, giving the time and place or places specified in 
each notice to vote on the question of consolidation with assumption of 
bonded indebtedness. 


Consolidation of any two (2) or more school districts lying in one 
county may also be effected by the people of the districts concerned 
whenever a petition shall be directed to and received by the county 
superintendent of schools, and shall in each such district seeking con- 
solidation be signed by not fewer than twenty per cent (20%) of the 
qualified electors in such district. The county superintendent shall within 
not less than twenty (20), nor more than thirty (30) days, cause notice 
to be given as provided in the next preceding paragraph. 


The votes at-such election shall be by ballot, which shall read “For 
consolidation with assumption of bonded indebtedness” or “Against con- 
solidation with assumption of bonded indebtedness.” At such election 
those qualified electors whose names appear upon the last preceding 
completed assessment roll shall be furnished ballots printed upon white 
paper and all other qualified electors shall be furnished ballots printed 
upon paper distinctly yellow in color. Separate ballot boxes shall be 
used for the receipt of voted ballots so that the white ballots will be 
segregated from the yellow ballots. The judge or judges at such elec- 
tion shall, within ten (10) days thereafter, certify the result of the vote 
to the county superintendent of the county in which the district lies. 
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If both the majority of the total votes cast in each district holding 
such election be for consolidation, and the majority of the votes cast 
by those qualified electors whose names appear upon the last preceding 
completed assessment roll in each district holding such election be for 
consolidation, provided that at least a percentage of such electors in each 
district, equal to the percentage required in section 75-3914, R.C.M. 
1947, for approval of a bond issue, have voted, it carries, and the 
superintendent, within ten (10) days thereafter, shall make a proper 
order to give effect to such vote, and shall thereafter transmit a copy 
thereof to the county clerk and recorder and to the clerk of each district 
aifected.) fi the order be for the formation of a new district, it shall 
specify the number of such district, and the county superintendent shall 
appoint trustees and designate the terms of office to be served by each until 
subsequent school elections shall determine their successors. 

At the regular election succeeding there shall be elected by the reg- 
ularly qualified electors the number of trustees required to replace those 
whose terms are expiring. The election of trustees and terms shall be the 
same as for other districts under the general school laws. 

When, in the interest of reducing cost of operation or improving the 
school service for pupils, a board of trustees of a third class district 
seeking to annex its territory to a third class district or districts main- 
taining a high school, a second class district or districts, or a first class 
district or districts or any combination thereof; a board of trustees of a 
third class district maintaining a high school seeking to annex its terri- 
tory to a second class district or districts or a first class district or dis- 
tricts or any combination thereof; or the board of trustees of a second 
class district seeking to annex its territory to a first class district or 
districts, shall by majority vote of its members or at the request of twenty 
per cent (20%) of the qualified electors of the districts indicated by a 
petition, ask the county superintendent of schools to annex the territory 
and property of such district to any district or districts as herein pro- 
vided. As the board resolution or petition requests, the county superin- 
tendent shall, upon an approving vote of the trustees of the district or 
districts with which the annexation is sought, authorize an election in 
the petitioning district on such annexation within not less than twenty 
(20) nor more than thirty (30) days. Notice of such election shall be 
given in the same manner and the same general plan for balloting shall 
be utilized on the question of district annexation by the electors of the 
petitioning district that is authorized herein for district consolidation. 


The ballot shall in this case be “For annexation with assumption of 
bonded indebtedness” and “Against annexation with assumption of bond- 
ed indebtedness.” Should the action of the boards of trustees approving 
the plan of annexation be approved by majority vote of electors of 
the district or districts seeking election on the issue and by majority 
vote of the electors of the district or districts seeking election on the 
issue whose names appear upon the last completed assessment roll, pro- 
vided that at least a percentage of such electors in each district, equal 
to the percentage required in section 75-3914, R. C. M. 1947, for approval 
of a bond issue, have voted, then the consolidation sought shall be effect- 
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ed by order of the county superintendent of schools within ten (10) days 
after such election. In the event of a disapproving vote by majority 
of votes cast by all the electors or by the electors whose names appear 
on the last preceding completed assessment roll or if the percentage of 
the electors whose names appear upon the last preceding completed as- 
sessment roll and who vote in either of such voting districts is less 
than the percentage required in section 75-3914 for approval of a bond 
issue, the proposed annexation shall fail. 

In case of annexation of any district to any existing district or districts, 
as herein provided, the proper officers of the annexed districts, within 
ten (10) days from the receipt of a copy of the annexation order, shall 
turn over to the proper officers of the district or districts to which it is 
annexed, all records, funds, and effects of such annexed district. When a 
district is proportionately annexed, as provided herein, section 75-1808, 
Revised Codes of Montana, 1947, controls. In case of the formation of a 
district by consolidation the proper officers of the discontinued district 
or districts in like manner, within ten (10) days after the organization 
of the district by consolidation, shall turn over the records, funds, and 
effects of such old district to the proper officers of the district created 
by consolidation. 

In case of creation of a district by annexation, the title to school- 
houses and sites of the petitioning district shall vest in the receiving 
district or districts in which the schoolhouses and sites are located. The 
officers of the receiving district or districts shall continue to hold office 
until the end of the terms for which they were duly elected and their 
successors shall be regularly elected as provided by law. 

School districts created by consolidation or annexation shall be gov- 
erned by the general school laws of the state. 

Bonded indebtedness of any district resulting from merger by con- 
solidation or annexation shall become the indebtedness and obligation of 
the consolidated district and be paid by levies imposed upon property 
therein, provided that when a third class district is proportionately annexed 
to any number of first or second class districts, as herein provided, the 
bonded indebtedness, if any, of such third class district shall become the 
bonded indebtedness of such first or second class districts in the same 
proportions as the taxable valuation of each annexed portion bears to 
the total taxable valuation of such third class district. 


OPTION B 


When severally the boards of trustees of two (2) or more school 
districts, in regular meeting called for the publicly announced purpose 
of considering plans for consolidation of said two (2) or more districts 
and by majority vote of each board of trustees acting separately shall 
ask for district consolidation of each and all such petitioning boards, 
the county superintendent of schools having jurisdiction of such districts, 
within not less than twenty (20) nor more than thirty (30) days, shall 
cause notice of election to be given by the clerk in each district seek- 
ing election on such proposed consolidation of districts. Such notice 
is to be posted in three (3) public places in each such district and pub- 
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lished in a newspaper published in the county and having general cir- 
culation in the school districts, giving the time and place or places spe- 
cified in each notice to vote on the question of consolidation without 
assumption of bonded indebtedness. 

Consolidation of any two (2) or more school districts lying in one 
county may also be effected by the people of the districts concerned 
whenever a petition shall be directed to and received by the county 
superintendent of schools, and shall in each such district seeking con- 
solidation be signed by not fewer than twenty per cent (20%) of the 
qualified electors in such district. The county superintendent shall within 
not less than twenty (20), nor more than thirty (30) days, cause notice 
to be given as provided in the next preceding paragraph. 

The votes at such election shall be by ballot, which shall read “For 
consolidation without assumption of bonded indebtedness” or “Against 
consolidation without assumption of bonded indebtedness.” The judge 
or judges at such election shall, within ten (10) days thereafter, certify 
the result of the vote to the county superintendent of the county in 
which the district lies. 


If the majority of the votes cast in each district holding such 
election be for consolidation, it carries, and the superintendent, within 
ten (10) days thereafter, shall make a proper order to give effect to such 
vote, and shall thereafter transmit a copy thereof to the county clerk 
and recorder and to the clerk of each district affected. If the order be 
for the formation of a new district, it shall specify the number of such dis- 
trict, and the county superintendent shall appoint trustees and desig- 
nate the terms of office to be served by each until subsequent school 
elections shall determine their successors. 


At the regular election succeeding there shall be elected by the 
regularly qualified electors the number of trustees required to replace 
those whose terms are expiring. The election of trustees and terms shall 
be the same as for other districts under the general school laws. 


When, in the interest of reducing costs of operation or improving 
the school service for pupils, a board of trustees of a third class dis- 
trict seeking to annex its territory to a third class district or districts 
maintaining a high school, a second class district or districts, or a first 
class district or districts or any combination thereof; a board of trustees 
of a third class district maintaining a high school seeking to annex its 
territory to a second class district or districts or a first class district 
or districts or any combination thereof; or the board of trustees of a 
second class district seeking to annex its territory to a first class dis- 
trict or districts, shall by majority vote of its members or at the request 
of twenty per cent (20%) of the qualified electors of the districts in- 
dicated by a petition, ask the county superintendent of schools to annex 
the territory and property of such district to any district or districts 
as herein provided. As the board resolution or petition requests, the 
county superintendent shall, upon an approving vote of the trustees of the 
district or districts with which the annexation is sought, authorize an 
election in the petitioning district on such annexation within not less 
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than twenty (20) nor more than thirty (30) days. Notice of such elec- 
tion shall be given in the same manner and the same general plan for 
balloting shall be utilized on the question of district annexation by 
the electors of the petitioning district that is authorized herein for dis- 
trict consolidation. 

The ballot shall in this case be “For annexation without assumption 
of bonded indebtedness” and ‘Against annexation without assumption of 
bonded indebtedness.” Should the action of the boards of trustees ap- 
proving the plan of annexation be approved by majority vote of elec- 
tors of the district seeking annexation then the annexation sought shall 
be effected by order of the county superintendent of schools within ten 
(10) days after such election. In the event of a disapproving vote by 
majority of votes cast the proposed annexation shall fail. 

In. case of annexation of any district to any existing district or 
districts, as herein provided, the proper officers of the annexed dis- 
tricts, within ten (10) days from the receipt of a copy of the annexa- 
tion order, shall turn over to the proper officers of the district or dis- 
tricts to which it is annexed, all records, funds, and effects of such 
annexed district. When a district is proportionately annexed, as provid- 
ed herein, section 75-1808, R. C. M. 1947, controls. In case of the for- 
mation of a district by consolidation the proper officers of the discon- 
tinued district or districts in like manner, within ten (10) days after 
the organization of the district by consolidation, shall turn over the 
records, funds, and effects of such old district to the proper officers of 
the district created by consolidation. 


In case of creation of a district by annexation, the title to school- 
houses and sites of the petitioning district shall vest in the receiving 
district or districts in which the schoolhouses and sites are located. The 
officers of the receiving district or districts shall continue to hold office 
until the end of the terms for which they were duly elected and their 
successors shall be regularly elected as provided by law. 

School districts created by consolidation or annexation shall be gov- 
erned by the general school laws of the state. 


Bonded indebtedness of any district resulting from merger by con- 
solidation, or annexation shall remain the indebtedness and obligation of 
the district which originally incurred such bonded indebtedness and be 
paid by levies imposed upon property therein. 


History: En. Sec. 407, Ch. 76, L. 1913; of the first sentence of the second para- 
re-en. Sec. 1034, R. C. M. 1921; amd. Sec. graph; substituted “published in a news- 
1, Ch. 201, L. 1943; amd. Sec. 1, Ch. 32, L. paper published in the county and having 
1951; amd. Sec. 1, Ch. 23, L. 1953; amd. general circulation in the school districts” 
Sec. 1, Ch. 205, L. 1965; amd. Sec. 2, Ch. for “in one or more newspapers of the 
271, L. 1967; amd. Sec. 1, Ch. 364, L. 1969. district or county, if there be such” in 


Cal. Pol. C. Sec. 1577. the second sentence of the second para- 
: graph; substituted “cause notice to be 
Amendments given as provided in the next preceding 


The 1965 amendment deleted subsection paragraph” at the end of the third para- 
designations; substituted “formation of a graph for “cause a ten (10) days’ posted 
district by consolidation” for “formation notice to be given by the clerk in each 
of a new district” in the first paragraph; district seeking election on such proposed 


substituted “notice of election” for ‘a consolidation of districts. Such notice is 
ten (10) days’ posted notice” near the end to be posted in three (3) public places in 
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each such district, and in one or more 
newspapers of the district or county, if 
there be such, giving the time and place 
or places specified in each notice to vote 
on the question of consolidation”; substi- 
tuted “The judge or judges’ for “The 
presiding officer” at the beginning of the 
second sentence of the fourth paragraph; 
deleted “name and” before “number of 
such district” in the second sentence of 
the fifth paragraph; substituted “appoint 
trustees and designate the terms of office 
to be served by each until subsequent 
school elections shall determine their suc- 
cessors” at the end of the fifth paragraph 
for “appoint three (3) trustees to serve 
until the first Saturday in April succeed- 
ing’; substituted “the number of trustees 
required to replace those whose terms are 
expiring” at the end of the first sentence 
of the sixth paragraph for “three (3) 
trustees, one of whom shall serve for one 
(1) year, one for two (2) years, and one 
for three (3) years”; inserted “seeking to 
annex its territory to a third class district 
or districts maintaining a high school, a 
second class district or districts, or a first 
class district or districts or any combina- 
tion thereof; or the board of trustees of 
a second class district seeking to annex 
its territory to a first class district or 
districts” in the first sentence of the 
seventh paragraph; substituted “such dis- 
trict to any district or districts as herein 
provided” at the end of the first sentence 
of the seventh paragraph for “such third 
class district to any second or first class 
district in its entirety, or proportionately 
to any number of first or second class 
districts’; inserted “or districts” after 
“district” in the second sentence of the 
seventh paragraph and twice in the first 
sentence of the ninth paragraph; inserted 
“in the petitioning district” after “author- 
ize an election” near the end of the second 
sentence of the seventh paragraph; de- 
leted\“or districts as the case may be” 
after “petitioning district” in the third 
sentence of the seventh paragraph; substi- 
tuted “district seeking annexation then 
the anexation sought shall be effected by 
order of the county superintendent” in the 
second sentence of the eighth paragraph 
for “district or districts seeking election 
on the issue then the consolidation sought 
shall be effected by the county superin- 
tendent”; deleted “by either of such vot- 
ing districts” after ‘‘votes cast” in the 
third sentence of the eighth paragraph; 
deleted “or districts” after “annexation of 
any district” in the first sentence of the 
ninth paragraph; inserted the second sen- 
tence in the ninth paragraph; substituted 
“formation of a district by consolidation”’ 
and “organization of the district by con- 
solidation” in the third sentence of the 
ninth paragraph for “formation of a new 
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district” and “organization of the new 
district”; inserted “district or” after ‘‘dis- 
continued” in the third sentence of the 
ninth paragraph; substituted “district cre- 
ated by consolidation” for “new districts” 
at the end of the ninth paragraph; sub- 
stituted “creation of a district” for “con- 
solidation of districts” near the beginning 
of the tenth paragraph; substituted “peti- 
tioning district” for “separate districts” 
in the first sentence of the tenth para- 
graph; substituted “the receiving district 
or districts in which the school houses and 
sites are located” at the end of the first 
sentence of the tenth paragraph for “the 
new consolidated district”; substituted 
“the receiving district or districts” for 
“the first or second class district involved” 
in the second sentence of the tenth para- 
graph; substituted “School districts cre- 
ated by consolidation or annexation” for 
“Consolidated school districts” at the be- 
ginning of the eleventh paragraph; substi- 
tuted ‘resulting from merger’ for 
“merged” near the beginning of the final 
paragraph; and made several other minor 
changes in phraseology and punctuation. 


The 1967 amendment inserted the sec- 
ond and third sentences in the fourth par- 
agraph; inserted “both” before “the ma- 
jority,” and “total” before ‘votes cast” 
and “and the majority of the votes * * * 
have voted” before “it carries” in the first 
sentence of the fifth paragraph; and in- 
serted “or districts” before “seeking,” and 
“election on the issue * * * then the 
consolidation” before “sought shall be 
effected” and inserted “by all the electors 
* * * of a bond issue” before “the pro- 
posed annexation” in the eighth para- 
graph. 

The 1969 amendment added the second 
and third sentences of the first paragraph; 
inserted paragraphs A and B and the 
designation “OPTION A”; at the end of 
the first paragraph of Option A, added 
“with assumption of bonded indebted- 
ness”; at the beginning of the third para- 
graph of Option A, substituted “‘For 
consolidation with assumption of bonded 
indebtedness’ or ‘Against consolidation 
with assumption of bonded indebtedness’ ” 
for “‘For consolidation’ or ‘Against con- 
solidation’”’; at the beginning of the sev- 
enth paragraph of Option A, substituted 
“Ror annexation with assumption of 
bonded indebtedness’ and ‘Against annex- 
ation with assumption of bonded indebted- 
ness’” for “ ‘For annexation’ and ‘Against 
annexation’ ”; and added all the material 


designated “OPTION B.” 


Effective Dates 
Section 2 of Ch. 205, Laws 1965 pro- 
vided the act should be in effect from and 


after its passage and approval. Approved 
March 6, 1965. 


75-1813.1 


Section 2 of Ch. 364, Laws 1969 pro- 
vided the act should be in effect from and 
after its passage and approval. Approved 
March 14, 1969. 


Preparation of Ballots 


' Where the ballots for a consolidation 
election were prepared to read only “For” 


SCHOOLS 


or “Against” rather than “For consolida- 
tion” or “Against consolidation” as re- 
quired by subsection 2 of this section, and 
testimony showed that in at least one 
instance a voter was confused by this 
reading and mismarked her vote, the elec- 
tion was on its face null and void. Wool- 
sey v. Carney, 141 M 476, 378 P 2d 658. 


75-1813.1. Consolidated districts in two or more counties. (1) Any 
two or more school districts that are adjacent and contiguous lying in 
two (2) or more counties may be consolidated, either by the formation 
of a new district or by the annexation of one or more districts to an 
existing district, as hereinafter provided. 

When severally the boards of trustees of two (2) or more school dis- 
tricts, in regular meeting called for the publicly announced purpose of 
considering plans for consolidation of said two (2) or more districts and 
by majority vote of each board of trustees acting separately shall ask for 
district consolidation of each and all such petitioning boards, the super- 
intendents of each county affected having jurisdiction of such districts, 
within not less than twenty (20) nor more than thirty (30) days, shall 
cause a ten (10) days’ posted notice to be given by the clerk in each 
district seeking election on such proposed consolidation of districts. Such 
notice is to be posted in three (3) public places in each such district 
and in one (1) or more newspapers of the district or county, if there be 
such, giving the time and place or places specified in each notice to vote 
on the question of consolidation. 

Consolidation of any two (2) or more school districts that are adjacent 
and contiguous lying in two (2) or more counties may also be effected 
by the people of the districts concerned whenever a petition shall be 
directed to and received by the county superintendents of schools of 
each county affected, and shall in each such district seeking consolida- 
tion be signed by no fewer than twenty per cent (20%) of the qualified 
electors in such district. The county superintendents shall within not 
less than twenty (20) nor more than thirty (30) days, cause a ten (10) 
days’ posted notice to be given by the clerk in each district seeking 
election on such proposed consolidation of districts. Such notice is to be 
posted in three (3) public places in each such district, and in one (1) 
or more newspapers of the district or county, if there be such, giving 
the time and place or places specified in each notice to vote on the 
question of consolidation. 


(2) The votes at such election shall be by ballot, which shall read 
“For consolidation’ or “Against consolidation.” The presiding officer 
at such election shall, within ten (10) days thereafter, certify the result 
of the vote to the county superintendents of the counties affected in which 
the district lies. 


(3) If the majority of the votes cast in each district holding such 
election be for consolidation, it carries, and the superintendents of each 
county affected, within ten (10) days thereafter, shall in concurrent 
action make proper orders to give effect to such vote, and shall there- 
after transmit a copy thereof to the county clerk and recorder of each 
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county affected and to the clerk of each district affected. If the order be 
for the formation of a new district, it shall specify the name and number 
of such district, and county superintendents of the counties affected in 
concurrent action shall appoint three (3). trustees to serve until the first 
Saturday in April succeeding. 

(4) At the regular election succeeding there shall be elected by the 
regularly qualified electors three (3) trustees, one (1) of whom shall 
serve for one (1) year, one (1) for two (2) years, and one (1) for three 
(3) years. The election of trustees and terms shall be the same as for 
other districts under the general school laws. 


(5) Consolidated school districts shall be governed by the general 
school laws of the state. 


(6) Bonded indebtedness of any district merged by consolidation 
shall remain the indebtedness and obligation of the district which origi- 
nally incurred such bonded indebtedness and be paid by levies imposed 
upon property therein. 

History: En. Sec. 1, Ch. 141, L. 1965. Effective Date 


: Section 2 of Ch. 141, Laws 1965 read 
Title of Act “This act is effective April 1, 1965.” 
An act providing for formation and con- 
trol of joint school districts. 


75-1816. (1036.1) Budget and tax levy in joint districts. The board 
of school trustees of each joint school district shall consider, prepare and 
adopt a preliminary budget according to the provisions of section 75-1706, 
provided that a copy of such budget shall be transmitted to the county 
superintendent of schools of each county in which any part of such joint 
school district is situated. The county superintendents of all such counties 
must, either by correspondence, meetings, or in some other manner, ascer- 
tain and determine the number of mills which should be levied in such 
joint school district for each fund for which a levy is to be made. After 
ascertaining and determining the number of mills which should be levied 
for each said fund, in the manner herein provided, all such county superin- 
tendents of schools shall make and sign a joint statement, addressed to the 
board, of county commissioners of each county in which a part of the 
joint school district is situated, setting forth the number of mills which 
should be levied for each fund, as so ascertained and determined by such 
county superintendents, by the boards of county commissioners of such 
counties, and shall deliver or transmit one copy of such statement to each 
such board of county commissioners not later than the Saturday immedi- 
ately preceding the second Monday in August. 


The number of mills to be levied on all of the property of such joint 
district for each tax-supported fund shall be determined in accordance with 
the general laws pertaining to tax levies for school districts, provided that 
the following exceptions to general financing procedures shall be made: 

(a) In the general fund budget and solely for the purpose of deter- 
mining the amounts of county equalization aid to be allocated to the joint 
district for its foundation program, the total foundation program amount 
of the joint district shall be considered as consisting of as many separate 
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foundation programs as there are counties in which any portion of the 
joint district is situated. The amount of each such separate foundation 
program shall bear to the total amount of the foundation program the 
same relationship that the number of ANB pupils in the joint district 
residing in each such county bears to the total ANB of the joint district. 
To the requirements of each such separate foundation program shall be 
applied the estimated state interest and income payment based on the 
number of census pupils in such portion. The amount of county equaliza- 
tion aid to be allocated to such separate foundation program shall then 
be determined in accordance with the provisions of section 75-3618. Fol- 
lowing the determination of the amount of county equalization aid from 
each county in which any portion of the joint district is situated, the 
total remaining requirements of the general fund budget shall be financed 
in accordance with the general laws, provided that, to receive state equali- 
zation aid, such joint district must apply to its foundation program all 
district revenue from the state permanent school fund. 


(b) In the transportation fund budget and solely for the purpose of 
apportioning among the counties wherein any portion of the joint district 
is situated the amount of county reimbursement for elementary trans- 
portation to be allocated to the joint district, the obligation for the total 
amount of such county reimbursement shall be distributed among ‘such 
counties in the same proportion as the ANB of the joint district is dis- 
tributed by residence in each such county. 

History: En. Sec. 1, Ch. 105, L. 1925; end of the third sentence of paragraph (a) 


amd. Sec. 2, Ch. 182, L. 1951; amd. Sec. the words “plus the estimated revenue to 
3, Ch. 151, L. 1961; amd. Sec. 3, Ch. 267, be derived from a levy of five mills on 


L. 1963. the dollar of the taxable value of the prop- 
erty in such portion”; and deleted from 
Amendment the end of paragraph (a) the words “and 


The 1963 amendment deleted from the a district-wide five-mill levy.” 


75-1832. (1039.8) Failure to properly keep books—penalty, etc. 


Clerk of School Board a public officer, so that quo warranto is 
The clerk of a school district board of not available to test the right to the posi- 
trustees does not perform any of the tion. State ex rel. Running v. Jacobson, 
sovereign functions of government; con- 140 M 221, 370 P 2d 483, 4806. 
sequently, he is an employee rather than 


CHAPTER 19—CLERKS OF SCHOOL DISTRICTS—SCHOOL CENSUS 


Section 75-1904. Checking census reports—maintaining files—census of handicapped. 


75-1901. (1049) Clerk—duties of. 


Bond Sale Resolution Nature of Position 


School bond election was not invalid for The clerk of a school district board of 
failure of clerk to set out in full in minute trustees does not perform any of the sov- 
books of board of trustees resolution au- ereign functions of government; conse- 
thorizing sale of bonds, in absence of quently, he is an employee rather than a 
showing that resolution itself was defec- public officer, so that quo warranto is not 
tive since statute does not require that available to test the right to the position. 
minute books reflect exact contents of State ex rel. Running v. Jacobson, 140 M 
resolutions H lliot-.v.. School, District INO gee acl..3/0.P 2d -483 436. 
64-JT, Musselshell-Rosebud County, 149 
M 299, 425 P 2d 826. 
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75-1904. (1051.1) Checking census reports—maintaining files—census 
of handicapped. It shall be the duty of the county superintendent of 
schools upon receipt of the report as provided in section 75-1903 to care- 
fully examine the same and check it for errors or duplications with other 
census reports filed by other clerks of school districts of his county. For 
the purposes of assisting him in checking duplication in such reports, 
he shall make an alphabetical card index, classified by families, showing 
the names of all children on the school census, which index shall be kept 
current according to the census reports turned in to him each year. If 
the name of the same person be found upon more than one report or if the 
report contains names which are fictitious or names which properly belong 
in some other school district, he shall strike out such fictitious names and 
all duplicate names from all lists except that of the district in which 
such person was residing in good faith on the first day of October. If 
the county superintendent should find upon any census list the names of 
any persons who he believes were not residents in good faith in such 
district as aforesaid or which he believes are fictitious, he shall notify 
the clerk of the particular school district and if said clerk shall not estab- 
lish the correctness of the list within fifteen (15) days after such notifica- 
tion, such names shall be stricken from the list. At the time of taking 
the annual census the clerk, with the co-operation of the public health 
nurse or school nurse or public health medical officer, shall use reason- 
able diligence to ascertain the names of all handicapped children in the 
district and such information concerning the same as is required by the 
state superintendent of public instruction, except that such a survey of 
handicapped children need not be conducted annually but shall be made at 
the time of the annual school census when required by the state super- 
intendent of public instruction in co-operation with the state board of 
health. 


History: En. Sec. 2, Ch. 118, L. 1927; 
amd. Sec. 1, Ch. 140, L. 1955; amd. Sec. 
1°Chi 213, I) 1965; amd. Sec. 1, (Ch. 153, 
L. 1967. 


Amendments 

The 1965 amendment inserted “with the 
co-operation of the public health nurse or 
school nurse or public health medical 
officer” near the beginning of the final 
sentence; and added “except that such a 
survey of handicapped children need not 


be conducted annually but shall be made 
at least once every four years at the time 
of the annual school census as directed by 
the state superintendent of public instruc- 
tion in co-operation with the state board 
of health” at the end of the section. 


The 1967 amendment, in the final sen- 
tence, deleted “at least once every four 
years” before ‘at the time of the annual 
school census” and substituted “when 
required” for “as directed” before “by the 
state superintendent.” 


CHATTER. 20—GRADES“AND COURSES _ OF STUDY INSTHESPUBrIC 
SCHOOLS—CORRESPONDENCE SCHOOLS—VISUAL TEACHING 


Section 75-2009. Health instruction in public schools required. 


75-2002. 


Cross-Reference 


Driver education courses, secs. 75-5301 
to 75-5309. 


75-2009. 


(1054) Courses of instruction. 


Health instruction in public schools required. Instruction in 


health, physical education and recreation shall be a part of the course of 


75-2010 SCHOOLS 

instruction and training in the public elementary and secondary schools. 
The course of instruction shall be prepared by the state superintendent. 
To provide supervision for the instruction, he shall appoint a supervisor 
who is a graduate of an accredited institution of higher education with 
a master’s degree in physical education. The supervisor’s annual salary 


shall be comparable to other supervisor’s. 


History: En. Sec. 1, Ch. 49, L. 1941; 
amd. Sec. 1, Ch. 252, L. 1967. 


Amendments 

The 1967 amendment deleted “That on 
and after September 1941” at the begin- 
ning of the section; deleted “established 
and made” before “a part of the course”; 
deleted ‘“‘schools” after “public elemen- 
tary’; and substituted the second, third 
and fourth sentences for “of the state, 


75-2010. 
Repeal 


This section (Sec. 2, Ch. 49, L. 1941), 
relating to the duties of the superintend- 


Repealed. 


provided, however, that no further special 
qualifications shall be required of persons 
teaching in the public elementary and sec- 
ondary schools of the state until required 
by the state board of education.” 


Repealing Clause 

Section 2 of ‘Ch. 252° Laws 1967) reaa 
“Section 75-2010, R. C. M. 1947 is re- 
pealed.” 


ent of public instruction, was repealed by 
Sec. 21h? 252 Laws 967, 


CHAPTER 22—SCHOOL DAY, MONTH AND YEAR—HOLIDAYS— 
CONSTITUTION, PIONEER AND ARBOR DAY 


Section 75-2212. Arbor day—date of. 


75-2212. 


(1068) Arbor day—date of. 


The last Friday of April in each 


year Shall be known throughout the state of Montana as Arbor day. 


History: En. Sec. 2040, 5th Div. Comp. 
Stat. 1887; amd. Sec. 1990, Pol. C. 1895; 
amd. Sec. 1, Ch. 11, L. 1907; re-en. Sec. 
1022, Rev. C. 1907; amd. Sec. 1, Ch. 83, L. 
1909; re-en. Sec. 1401, Ch. 76, L. 1913; 
re-en. Sec. 1068, R. C. M. 1921; amd. Sec. 
1, Ch. 61, L. 1963. 


Amendment 


Friday of April’ for “second Tuesday of 
May.” 


Effective Date 


Section 2 of Ch. 61, Laws 1963 pro- 
vided that the act should be effective im- 
mediately upon its passage and approval. 
Approved February 21, 1963. 


The 1963 amendment substituted “last 


CHAPTER 24—TEACHERS—POWERS AND DUTIES—ELECTION 
—DISMISSAL 


Section 75-2401. Re-election of teachers—when automatic—acceptance. 
75-2405.1. Opening school day with prayer authorized. 


75-2401. (1075) Re-election of teachers—when automatic—acceptance. 
After the election of any teacher or principal for the fourth consecutive 
year in any school district in the state, such teacher or principal so elected 
shall be deemed re-elected from year to year thereafter at the same salary 
unless the board of trustees shall by majority vote of its members on or 
before the first day of April give notice in writing to said teacher or 
principal that he has been re-elected or that his services will not be 
required for the ensuing year, but in this written notice, the board of 
trustees, if requested by the teacher or principal, must declare clearly and 
explicitly the specific reason or reasons for the failure of re-employment 
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of such teacher. The teacher or principal, if he so desires, shall be granted 
a hearing and reconsideration of such dismissal, before the board of trus- 
_ tees of that school district. The request for a hearing and reconsideration 
must be made in writing and submitted to the board of school trustees 
within ten (10) days after receipt of notice of dismissal. The board of 
trustees must hold a hearing and reconsider its action within ten (10) 
days after receipt of such request for a hearing and reconsideration. Pro- 
vided that nothing in this act shall be construed to prevent the re-election 
of such teacher or principal by such board at an earlier date, and also 
provided that in case of re-election of such teacher or principal, he shall 
notify the board of trustees in writing within twenty (20) days after 
the notice of such re-election of his acceptance of the position tendered 
him for another year and failure to so notify the board of trustees shall 
be regarded as conclusive evidence of his nonacceptance of the position. 

The board of trustees of any school district or county high school may 
terminate the services for the ensuing year of any teacher who has at- 
tained, or will attain the age of sixty-five (65) years before the following 
first day of September, by giving notice in writing before the first day of 
April that his services will not be required for the ensuing year, provided, 
however, that a board of trustees may in its discretion continue to employ 
a teacher until the age of seventy (70) years has been attained. 


History: En. Sec. 801, Ch. 76, ety ot Amendment 
re-en. Sec. 1075, R. C. M. 1921; amd. Sec. The 1963 A Pea d 
Me eteiioey namnd Genel Chis 106. pase ent ee eh ed the secon 


L. 1949; amd. Sec. 1, Ch. 26, L. 1957; 
amd. Sec. 1, Ch. 144, L. 1963. 


75-2405.1. Opening school day with prayer authorized. Any mem- 
ber of the teaching or administrative staff of a public school may open 
the school day with a prayer. 

History: En. Sec. 1, Ch. 365, L. 1969. 


Title of Act 
An act to provide that a prayer may be 


used to open the school day in the public 
schools. 


75-2411. (1085) Dismissal—appeal. 


Want of Jurisdiction 

Where record showed that there was 
no meeting of school board, either special 
or regular, as required by section 75-1622 
prior to schoolteacher being summarily 


fired on ground of incompetency pur- 
suant to this section, board’s dismissal of 
teacher was void for want of jurisdiction. 
Wyatt v. School District No. 104, 148 M 
Carats eedeac be 23 fee oe 


CHAPTER 25—TEACHERS’ EXAMINATIONS AND CERTIFICATES 


Section 75-2501. 
of teachers. 


Examinations and certificates—certificates of qualification required 


75-2516. Classes of certificates for teaching. 

75-2518. Outstanding certificates for teaching. 

75-2521. Fees for certificates for teaching. 
75-2501. 


cation required of teachers. 1. 


(1088) Examinations and certificates—certificates of qualifi- 
Except as provided in subsection 2 of 


this section, no certificate to teach in the public schools of Montana shall 


75-2516 SCHOOLS 

be granted to any person who is not a citizen of the United States. This 
requirement shall not apply to persons who are not citizens of the United 
States but who are approved annually by the state superintendent of 
public instruction for employment in the public schools, the public 
junior colleges and units of the university of Montana as exchange teachers 


from foreign countries, or for special instruction, study, or research. 

2. The superintendent of public instruction, in accordance with section 
75-2516 and upon request of a board of trustees, may issue a Class 5 pro- 
visional certificate to a person who is not a citizen. 

3. * * * [Same as 2 in parent volume.] 

4. * * * [Same as 3 in parent volume. | 

5. * * * [Same as 4 in parent volume.] 


History: Ap. p. Sec. 900, Ch. 76, L. 
1913; amd. Sec. 20, Ch. 196, L. 1919; re-en. 
Sec. 1088, R. C. M. 1921; amd. Sec. 8, 
Ch. 131, L. 1923; amd. Sec. 1, Ch. 147, L. 
1931; amd. Sec. 1, Ch. 90, L. 1947; amd. 
Sec. 1, Ch. 83, L. 1961; amd. Sec. 1, Ch. 
90, L. 1961; amd. Sec. 1, Ch. 242, L. 1965. 


Amendment 


The 1965 amendment inserted “Except 
as provided in subsection 2 of this section” 
at the beginning of subsection 1; substi- 
tuted “state superintendent of public in- 


in the second sentence of subsection 1; 
made changes in arrangement and phrase- 
ology in the second sentence of subsection 
1; deleted from subsection 1 a final sen- 
tence reading, “During no school or uni- 
versity year may the number of persons 
so approved for employment by the state 
board of education exceed a total of one 
hundred (100) persons for both the pub- 
lic schools and the units of the university 
of Montana’; inserted a new subsection 
2; and appropriately renumbered the suc- 
ceeding subsections. 


struction” for “state board of education” 


75-2516. Classes of certificates for teaching. The state superintendent 
of public instruction may issue the following classes of certificates for 
teaching in accordance with the rules and regulations approved and 
adopted by the state board of education: 

Class 1 to Class 4. * * * [Same as parent volume.] 

Class 5. Provisional certificate. The provisional certificate may be 
issued to applicants who provide evidence satisfactory to the state board 
of education of intent to qualify themselves in the future for the Class 1 
professional certificate or the Class 2 standard certificate, and who have 
completed the following minimum of academic and/or professional train- 
ing at a unit of the university of Montana or equivalent institution as 
provided by section 75-2515: 

a. For elementary endorsement. Applicants shall have completed a 
minimum of two years in a teacher education program on or before 
August 31, 1966, and shall submit application for initial certification 
on or before December 31, 1966. On and after January 1, 1967, applicants 
shall have completed a four-year college program or its equivalent and 
shall hold a bachelor’s degree. 

b. * * * [Same as parent volume.] 

Certificates shall be endorsed in accordance with the rules and regu- 
lations established by the state board of education for such endorsement. 

For purposes of evaluating the qualifications of applicants for teach- 
ing certificates, a year means that instructional period consisting of three 
quarters or two semesters or other terms which are recognized as an 
academic year by any unit of the university of Montana or equivalent 
institution. 
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History: En. Sec. 6, Ch. 142, L. 1949; 
amd. Sec. 1, Ch. 187, L. 1959; amd. Sec. 
1, Ch. 34, L. 1965. 


sentence to paragraph a under Class 5 
and added to the first sentence of said 
paragraph a the words “on or before Au- 
gust 31, 1966, and shall submit application 


Amendment for initial certification on or before De- 
The 1965 amendment added the second cember 31, 1966.” 
75-2518. Outstanding certificates for teaching. No provisions of sec- 


tions 75-2511 through 75-2521, R. C. M. 1947, shall affect or impair the 
validity of any certificate for teaching in force on July 1, 1959, or the 
rights and privileges of the holders by virtue thereof, save that any 
certificate may be suspended or revoked for any of the causes and by 
the procedures specified by law. 

Any holder of an elementary school standard certificate issued prior 
to July 1, 1959, under previous statute and in force on July 1, 1959, shall 
be eligible for renewal of such certificate in accordance with the rules 
and regulations of the state board of education until the holder qualifies 
for the Class 2 standard certificate as provided in section 75-2516, as 
amended. 

Any holder of a Class 5 certificate in force on June 30, 1966, or issued 
between July 1, 1966, and December 31, 1966, shall be eligible for renewal 
of such certificate in accordance with the rules and regulations of the 
state board of education until the holder qualifies for the Class 2 standard 
certificate as provided in section 75-2516 as amended. 


History: En. Sec. 7, Ch. 142, L. 1949; 
amd. Sec. 3, Ch. 187, L. 1959; amd. Sec. 
2, Ch. 34, L. 1965. 


Amendment 

The 1965 amendment substituted “sec- 
tions, 7a-25ollethroughas/5-2521,, Rk. C.. M. 
1947” for “this act” near the beginning of 
the first paragraph; and added the third 
paragraph. 

75-2521. Fees for certificates for teaching. For the issuance, renewal 
or extension of a certificate to teach, each applicant for such certificate 
shall pay a fee of two dollars ($2.00) for each year that the certificate is 
in force. Such fee shall be paid to the state superintendent of public 
instruction, who shall deposit such fees with the state treasurer to the 


credit of the general fund. 


History: En. Sec. 10, Ch. 142, L. 1949; 
amd. Sec. 62, Ch. 147, L. 1963; amd. Sec. 
B20 Chit? lids 1965: 


Amendments 

The 1963 amendment substituted “to 
the credit of the general fund” at the end 
of the second sentence for “and report 
each month to the state auditor the 


amount of fees collected”; and deleted a 
third sentence reading, “The state auditor 
shall credit all such fees to the division 
of certification of the state department of 
public instruction.” 

The 1965 amendment increased the fee 
specified in the first sentence from $1.00 
to $2.00. 


CHAPTER 27—TEACHERS’ RETIREMENT SYSTEM 


Section 75-2701. Definitions. 
75-2703. Administration. 
75-2704. Membership. 
75-2705. 
75-2707. Benefits. 
75-2708. Management of moneys. 
75-2709. Method of financing. 


Membership application and creditable service. 


75-2709.1. Inclusion in school budget of payments to teachers’ retirement re- 


serve fund. 
75-2709.2. Use of reserve fund. 
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75-2701. Definitions. The following words and phrases used in this 
act shall have the following meanings unless a different meaning is plainly 
required by the content: 


(1) to (12). * * * [Same as parent volume.] 


(13) “Earnable compensation” shall mean the full rate of the com- 
pensation, pay or salary that would be payable to a teacher if he worked 
the full normal working time provided that any teacher who received a 
salary or compensation in excess of seven thousand dollars ($7,000) per 
annum subsequent to July 1, 1965, may use such salary as a basis of 
compensation for the purpose of this system if (a) he contributes five 
_per cent (5%) of the excess of such salary subsequent to July 1, 1965, over 
seven thousand dollars ($7,000) to his individual account in the annuity 
savings fund and (b) he contributes three and one-half per cent (314%) of 
the excess of his salary subsequent to July 1, 1965, over seven thousand 
dollars ($7,000) to the pension accumulation fund. In cases where com- 
pensation includes maintenance, the retirement board shall fix the value 
of that part of the compensation not paid in money. 


(14) and (15). * * * [Same as parent volume.] 


(16) “Annuity” shall mean payments for life derived from the ac- 
cumulated contributions of a member as provided in this act. All annuities 
shall be paid in equal monthly installments. The board may make an 
annual payment to the beneficiaries of the difference between the rate of 
interest used in calculating the benefit from the annuity reserve fund 


‘and the rate of interest earned on investments. 
(17): to: (22), -*..*.* JSame.as parent volume. ] 


History: En. Sec. 1, Ch. 87, L. 1937; 
subd. (7) amd. Sec. 1, Ch. 202, L. 1939; 
amd. Sec. 1, Ch. 215, L. 1939; amd. Sec. 1, 
Ch. 137, L. 1945; amd. Sec. 1, Ch. 28, L. 
1949; amd. Sec. 1, Ch. 216, L. 1953; amd. 
Sec. 1, Ch. 235, L. 1959; amd. Sec. 1, Ch. 
209, L. 1963; amd. Sec. 1, Ch. 238, L. 1967. 


Amendments 


The 1963 amendment increased the 
amounts set forth in paragraph (13) from 
$6,000 to $7,000 in three places, and from 
$5,000 to $5,700 in three places; and sub- 
stituted “July 1, 1961” for “July 1, 1957” 
in three places in paragraph (13). 

The 1967 amendment rewrote paragraph 
13, which prior to amendment read “(13) 
‘Earnable compensation’ shall mean the 
full rate of the compensation, pay or 
salary that would be payable to a teacher 
if he worked the full normal working 
time except that any compensation in 
excess of seven thousand dollars ($7,000) 
per annum, shall not be used for the pur- 
pose of this system provided that any 
teacher who received a salary or compen- 
sation in excess of five thousand seven 
hundred dollars ($5,700) per annum sub- 


75-2703. 
ume. | 


Administration. 


(1) to (5). * * * 


sequent to July 1, 1961, may use such 
salary or that portion of it not in excess 
of seven thousand dollars ($7,000) as a 
basis of compensation for the purpose of 
this system if (a) he contributes five per 
cent (5%) of the excess of such salary 
subsequent to July 1, 1961 over five thou- 
sand seven hundred dollars ($5,700) and 
not exceeding seven thousand dollars 
($7,000) to his individual account in the 
annuity savings fund and (b) he con- 
tributes three and one-half per cent 
(314%) of the excess of his salary sub- 
sequent to July 1, 1961, over five thousand 
seven hundred dollars ($5,700) and less 
than seven thousand dollars ($7,000) to 
the pension accumulation fund, In cases 
where compensation includes maintenance, 
the retirement board shall fix the value 
of that part of the compensation not paid 
in money” and in paragraph (16), added 
the third sentence. 


Repealing Clause 


Section 2 of Ch. 209, Laws 1963 re- 
pealed all acts and parts of acts in con- 
flict therewith. 


[Same as parent vol- 
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(6) The members of the retirement board shall serve without com- 
pensation except that the members thereof, excluding superintendent of 
_ public instruction, shall receive a per diem fee of twenty dollars ($20.00) 
each for each day in actual attendance at the meetings of said board or 
in the execution of their duties as members of said board; provided, 
however, that in no instance shall any such member of said board 
receive as said per diem fee, a sum in excess of three hundred dollars 
($300.00) in any one (1) year; and the members of said board shall be 
allowed their actual and necessary traveling expenses while performing 
their duties as members of said board, which shall be paid quarterly upon 
proper vouchers from the expense fund hereinafter named. 


(7) The retirement board shall elect from its membership a chair- 
man, and shall appoint a secretary who may be, but need not be one (1) 
of its members. 


(8) to (14). * * * 


[Same as parent volume. ] 


History: En. Sec. 3, Ch. 87, L. 1937; 
amd. Sec. 1, Ch. 157, L. 1953; amd. Sec. 
34, Ch. 177, L. 1965; amd. Sec. 1, Ch. 84, 
L. 1967. 


Amendments 

The 1965 amendment deleted from sub- 
section (7) a second sentence reading, 
“The secretary shall give bond in such 


$10 to $20 and the yearly limit from $100 
to $300; and re-enacted subsections (10) 
to (14), which had been deleted by the 
1965 amendment, but without the centered 
heads appearing in the parent volume. 


Effective Date 


Section 2 of Ch. 84, Laws 1967 pro- 
vided the act should be in effect from 


amount and with such sureties as the 
board may require’; and apparently 
through clerical error, deleted subsections 
(10), (11), (12), (13), and (14), for text 
of which see parent volume. 

The 1967 amendment increased per diem 
for members of the retirement board from 


and after its passage and approval. Ap- 
proved February 21, 1967. 


Cross-References 


Bonds of state officers and employees, 
sec. 6-105 et seq. 


75-2704. Membership. 


(3) The membership of any person in the retirement system shall 
cease: 


(hvandi(2 pe t7* FP alSame/as parent-volume?} 


(a), ** * [Same;as parent volume.|] 


(b) If he withdraws his accumulated contributions or retires on 
a pension or dies, but not otherwise, except that the membership of a 
teacher who has not withdrawn his contributions and who has not had 
sufficient service to be eligible for disability retirement shall not be 
canceled, provided the member shall prove to the satisfaction of the 
retirement board that absence from service was caused by personal 
illness constituting disability, or service in the armed forces of the United 
States which includes all members of the army, the navy, the marine 
corps, and the coast guard, or service in the American Red Cross and 
merchant marine during time of war, and provided any member with 
five (5) or more years of service, whose service is discontinued other- 
wise than by death or retirement, shall have the right to elect within one 
(1) year after such termination of service, and without right of revoca- 
tion, whether to allow his accumulated contributions to remain in the 
retirement fund. Upon the qualification for retirement by reason of age or 
disability of a member who has elected to allow his accumulated con- 
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tributions to remain in the retirement fund, he shall receive a retire- 
ment allowance in accordance with the provisions of the Teachers’ Re- 
tirement Act. 

(4). * * * [Same as parent volume. | 


History: En. Sec. 4, Ch. 87, L. 1937; (3) (b), decreased from 10 to 5 the num- 
amd. Sec, 2, Ch. 215, L. 1939; amd. Sec. ber of years of membership service re- 
1, Ch. 15, L. 1945; amd. Sec. 2, Ch. 28, quired to be eligible for vested rights. 
L. 1949; amd. Sec. 2, Ch. 216, L. 1953; 


amd. Sec. 1, Ch. 240, L. 1967. Cross-Reference 
Community college trustees and teach- 
Amendments ers eligible, sec. 75-4424. 


The 1967 amendment, in subsection 


75-2705. Membership application and creditable service. (1) to (8). 
TAS a gmoaiie pas mparentavolumes 


(9) Any teacher who has become employed as a teacher in Montana 
subsequent to September first nineteen hundred and thirty-seven may re- 
ceive credit for service for out-of-state teaching employment provided 
(a) that he contributes to the retirement fund five per cent (5%) of the 
salary for each year claimed based on the first year’s salary earned in 
Montana; and (b) that the maximum number of such years shall not exceed 
five (5) and that a year out-of-state employment shall be equivalent to 
one year membership service in Montana, and (c) that payment of such 
contribution shall be made in a lump sum or in installments as agreed 
between such teacher and the retirement board. 

(10) =e Same as parent voli, 


Mees ae Sec, 5, Ch. 87, L. 1937; Amendments 

amd. Sec. 3, Ch. 215, L. 1939; amd. Sec. 3, The 1967 amendment, in subsection (9) 
Ch. 28, L. 1949; amd. Sec. 3, Ch. 216, L. decreased from 10 to 5 the number of 
1953; amd. Sec. 1, Ch. 242, L. 1967. years of out-of-state service a member is 


allowed to purchase as Montana service. 


75-2707. Benefits. (1) Superannuation retirement benefit. (a) Any 
member who has completed five (5) years of creditable service, the last 
five (5) years of which shall have been in this state, and who has attained 
the age of sixty (60) may retire from service, if he files with the re- 
tirement board his written application setting forth the fact of his re- 
{irement: 

(b) That from and after the passage and approval of this act, 
any member in service who has attained the age of seventy (70) years, 
during any school year shall be retired by said retirement board on the 
first day of September following his or her seventieth birthday, pro- 
vided, however, that this provision shall not apply to teachers in the 
Montana university system who may be employed beyond the age of 
seventy (70) upon the recommendation of the president of the unit con- 
cerned to the board of regents. Provided further that such teachers 
(1) shall not be given credit toward retirement pay for teaching serv- 
ice rendered after the end of the school year in which the age of seventy 
(70) is attained, (2) shall not contribute to the retirement system after 
the end of said school year, and (3) shall not have the compensation re- 
ceived after the end of said school year used in computing final average 
salary. Initial employment of teachers in the Montana university system 
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beyond the age of seventy (70) may be made upon the recommendation 
of the president of the unit concerned to the board of regents but such 
employees are denied membership in the teachers’ retirement system. 


Provided, turther, that™any retired “teacher- may ‘be “employed” as’ a 
teacher in Montana and may earn an amount not to exceed one-fourth 
(44) of his final average compensation without loss of retirement bene- 
iS 


(2) Allowance on superannuation retirement. Upon superannuation 
retirement a member shall receive a superannuation retirement allow- 
ance which shall consist of: 

(a) An annuity which shall be actuarial equivalent of his accumu- 
lated contributions at the time of his retirement, and 

(b) A pension of one-quarter (14) of his average final compensation 
provided his creditable service is at least thirty-five (35) years, other- 
wise, a pension of one one-hundred forthieth (1/140) of his average final 
compensation multiplied by the number of years of his creditable serv- 
ice, and 

(c) If he has a prior service certificate in full force and effect, an 
additional pension which shall be equal to one one-hundred fortieth 
(1/140) of his average final compensation multiplied by the number of 
years of service certified to him on his prior service certificate. 

(d) The minimum annual retirement allowance for a member who 
has completed thirty (30) years service and who retired after Septem- 
ber 1, 1937, and before June 30, 1949, shall be fifteen hundred dollars 
($1,500) and the minimum retirement allowance for a member who re- 
tired after September 1, 1937, and before June 30, 1949; but whose 
service is less than thirty (30) years shall receive a minimum retire- 
ment allowance based on the proportionate amount of fifteen hundred 
dollars ($1,500) that his service bears to thirty (30) years of service. 

(e) The minimum annual retirement allowance for a member who 
has completed thirty-five (35) years of service and who retires after 
June 30, 1949, shall be fifteen hundred dollars ($1,500). 

({) Every member receiving a superannuation allowance on June 
30, 1967, shall be entitled to an increase in their original retirement al- 
lowance of two per cent (2%) for each year on retirement from July 
1, 1937, to June 30, 1967, unless the benefit to those members eligible 
under paragraphs (d) and (e) are larger, then this increase shall not be 
allowed. 

(g) In the event a member retired on a superannuation allowance 
has not received more than three (3) retirement payments prior to 
death, the beneficiary of the member shall receive a refund of the dif- 
ference between the total paid and the amount of the accumulated 
contributions. 

(3) Disability retirement benefit. Upon the application of a mem- 
ber in service or of his employer, any member who qualifies by reason 
of service for a retirement benefit may be retired by the retirement 
board not less than thirty (30) and not more than ninety (90) days 
next following the date of filing such application on a disability retire- 
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ment allowance, provided that the medical board after a medical exam- 
inaton of such member shall certify that such member is mentally or 
physically incapacitated for the further performance of duty, that such 
incapacity is likely to be permanent and that such member should be 
Tetied: 

If the applicant for disability retirement was prevented because of 
the disability from making application at the time [of the time] of 
the commencement of disability, the retirement board shall grant the 
disability retirement upon the proper application for disability retire- 
ment allowance and make payments retroactive to the thirtieth day after 
the date of commencement of disability. 

(4je * * * [Same as parent, volume.| 

(5) Re-examination of beneficiaries retired on account of disability. 
Once each year during the first five (5) years following the retirement of 
a member on disability retirement allowance, and once in every three 
(3) year period thereafter the retirement board may, and upon his ap- 
plication shall, require a disability beneficiary who has not yet attained 
the age of sixty (60) to undergo a medical examination by the medical 
board or a physician or physicians designated by the medical board, 
such examination to be made at the place of residence of said benefici- 
ary or other place mutually agreed upon. Should any disability bene- 
ficiary who has not yet attained the age of sixty (60) refuse to submit 
to at least one (1) medical examination in any year by the medical 
board, his allowance may be discontinued until his withdrawal of such 
refusal, and should his refusal continue for one (1) year, all his rights 
in and to his pension may be revoked by the retirement board. 


(6). * * * [Sameas parent volume. ] 


(7) Should a disability beneficiary under age sixty (60) be restored 
to active service at a compensation not less than his average final com- 
pensation his retirement allowance shall cease; he shall again become a 
member of the retirement system and contribute thereto. Any prior serv- 
ice certificate on the basis of which his service was computed at the 
time of his retirement shall be restored to full force and effect and in 
addition upon his subsequent retirement he shall be credited with all 
his service as a member, and should he be restored to active service 
on or after the attainment of the age of fifty-five (55) years, his pension 
upon subsequent retirement shall not exceed the pension that he would 
have received had he remained in service during the period of his pre- 
vious retirement nor the sum of the pension which he was receiving 
immediately prior to his last restoration to service and the pension that 
he would have received on account of his service since his last restor- 
ation had he entered service at that time as a new entrant. 

(8) (a) A member who withdraws from service or ceases to be a 
teacher for any cause other than death or retirement shall be paid only the 
amount contributed by the member to his annuity savings account after 
first deducting any unpaid annual membership fees of said member. 

(b) Should a member die before retirement the amount of the mem- 
ber’s accumulated contributions shall be paid to his estate or such person 
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as he shall have nominated on a form as the board may require which 
shall be filed with the board prior to the member’s death. 

(c) In lieu of benefits provided in (b) above, if the deceased member 
had qualified by reason of service for a retirement benefit, the beneficiary 
nominated by the deceased member may elect to receive a monthly life 
annuity. Said monthly life annuity to be based on the beneficiary’s at- 
tained age at the time of the deceased member’s death and to be calcu- 
lated from an amount equal to the required reserve for the deceased mem- 
ber’s creditable service, together with the deceased member’s accumu- 
lated contributions. 


(d) If the deceased member had qualified by reason of service for a 
retirement benefit and was actively engaged as a teacher in the state of 
Montana within one (1) year prior to his death, the sum of fifty dollars 
($50.00) per month shall be paid to each minor child of the deceased 
member until such child or children reach his or her eighteenth birthday. 


(9) Optional benefits. With the provision that no optional selection 
shall be effective in case a beneficiary dies within thirty (30) days after 
retirement, and that such a beneficiary shall be considered as an active 
member at the time of his death; until the first payment on account of 
any benefit becomes normally due, any member may elect to receive his 
benefit in a retirement or disability allowance payable throughout life 
as hereinabove provided, or he may on retirement elect to receive the 
actuarial equivalent at that time of his retirement or disability allow- 
ance in a lesser retirement allowance payable throughout life with the 


provision that: 


Options | to 4. 


History: En. Sec. 6, Ch. 87, L. 1937; 
amd. Sec. 2, Ch. 137, LA 1945; ‘amd. Sec. 
4, Ch. 28, L. 1949; amd. Sec. "4, Ch. 216, 
L: 1953; ‘amd. Sec. 1, Ch. 160, L. 1955; 
amd. Sec. 1, Ch. 270, L. 1959; ‘amd, Sec. 
1, Ch. 216, ip 1963; amd. Sec. 1, Chi 33, 
1 1965; amd. Sec. 4 Ch. 259, L. 1965; 
amd. Sec. 1, Ch. 241, L. 1967; amd. Sec. 1, 
Ch. 69, L. 1969. 


Compiler’s Notes 

This section was amended twice in 1965, 
once by Ch. 33 and once by Ch. 259. Since 
the changes made by the two amendments 
do not appear to conflict, the compiler has 
made a composite section incorporating 
the changes made by both amendatory 
acts. 


The compiler has bracketed the words 
“of the time” in the second paragraph of 
subsection (3) as being superfluous. 


Amendments 

The 1963 amendment increased the 
minimum annual allowances set forth in 
paragraphs (d) and (e) of subsection (2) 
from $900 to $1,200; and in the second 
paragraph of subsection (3) deleted su- 


* * * [Same as parent volume. | 


perfluous words “time of the” before 


“commencement of disability.” 


Chapter 33, Laws of 1965, added to sub- 
section (1)(b) the two provisos in the 
first paragraph, the last sentence of the 
first paragraph, and the proviso consti- 
tuting the second paragraph. 

Chapter 259, Laws of 1965, deleted “but 
such payments shall not exceed in any 
one (1) month the sum of one hundred 
dollars ($100.00)” from the end. of the 
second paragraph of subdivision (8)(c). 

The 1967 amendment, in subsection (1) 
(a), decreased from 10 to 5 the number 
of years wherever stated; in subsection 
(2)(e), deleted “and who has attained the 
age of sixty-five” after “years of service’; 
in subsection (3), substituted “qualifies by 
reason of service for a retirement benefit” 
for “has had ten or more years of cred- 
itable service in the state of Montana” 
after “any member who”; in subsection 
(8) (b), deleted “only” after “retirement,” 
inserted “accumulated” before ‘“contribu- 
tions,” and substituted “shall be paid to 
his estate or such person as he shall have 
nominated on a form as the board may 
require which shall be filed with the board 
prior to the member’s death” for “to his 
annuity savings fund account after de- 
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ducting any unpaid annual membership 
fees shall be paid to his estate or such 
person as he shall have nominated by writ- 
ten designation duly executed and filed 
with the retirement board” after “contri- 
butions”; deleted the second paragraph in 
Subsection (&)(c), which read, ~!f the 
beneficiary so electing be the surviving 
spouse of the deceased member, such 
beneficiary shall receive, in addition to 
the monthly annuity, provided the de- 
ceased member was actively engaged as 
a teacher in the state of Montana within 
one (1) year prior to his death, the sum 
of fifty dollars ($50.00) per month for 
each child from the pension accumulation 
fund for the support of the minor child 


SCHOOLS 


such child or children reach his or her 
eighteenth birthday”; and added subsec- 
tion (8) (d). 

The 1969 amendment increased the ben- 
efits payable under subsections (2) (d) and 
(2)(e) from $1,200 to $1,500; inserted sub- 
section (2)(f); redesignated former sub- 
section (2)(f) as subsection (2)(g); and 
inserted arabic numerals in parentheses 
following the written numbers through- 
out the section. 


Effective Date 
Section 2 of Ch. 259, Laws 1965 pro- 
vided the act should be in effect from and 


after its passage and approval. Approved 
March 9, 1965. 


or children of the deceased member until 


75-2708. Management of moneys. (1) The retirement board shall 
be the trustees of the moneys collected under this act and the same shall 
be invested and reinvested by the state board of land commissioners as 
part of the long term investment fund. 


(2) The retirement board annually shall allow regular interest on the 
average amount for the preceding year on such moneys with the excep- 
tion of moneys used for administrative expense. The amount so allowed 
shall be annually credited to such moneys by the retirement board from 
interest and other earnings on the moneys of the retirement system. 
Any additional amount required to meet the interest on the moneys of 
the retirement system shall be paid by the state during the ensuing year 
and any excess of earning over such amount required shall be deductible 
from the amounts to be contributed by the state during the ensuing year. 
Regular interest shall mean such per centum rate to be compounded an- 
nually as shall be determined by the retirement board on the basis of the 
interest earnings of the system for the preceding year and of the probable 
canine to be made, in the judgment of the board, during the immediate 
uture. 


(3) The state treasurer is the custodian of the moneys collected under 
this act and of the securities in which said moneys are invested. All 
payments of such moneys shall be made only upon claims signed by two 
(2) persons designated by the retirement board. A duly attested copy 
of a resolution of the retirement board designating such persons and 
bearing on its face specimen signatures of such person shall be filed with 
the state controller as his authority for approving such claims. 


(4). * * * [Same as parent volume. | 


(5) The board may in its discretion transfer the savings account of 
a member to the pension accumulation moneys if the account has been 
dormant for a period of ten (10) years provided that no right of the 
member shall be jeopardized by such transfer and the savings account 
shall be transferred to the member’s name upon subsequent re-entry to 
membership. 

(6) All of the funds referred to in section 75-2709 except the expense 
fund shall be replaced by one or more accounts in the agency fund. The 
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expense fund shall be replaced by an account in the earmarked revenue 


fund. 


History: En. Sec. 7, Ch. 87, L. 1937; 
amd. Sec. 3, Ch. 176, L. 1953; amd. Sec. 
5, Ch. 216, L. 1953; amd. Sec. 196, Ch. 
147, L. 1963. 


Amendment 


The 1963 amendment, in subsection (1), 
substituted “moneys collected under’ for 
“several funds created by”; in the first 
sentence of subsection (2), substituted 
“on such moneys with the exception of 
moneys used for administrative expense” 
for “in each of the funds with the excep- 
tion of the expense fund”; deleted “shall 
be due and payable to said funds and” 
after “The amount so allowed” in the 
second sentence of subsection (2); sub- 
stituted “to such moneys” for “thereto” 
in the second sentence of subsection (2); 
substituted “moneys” for “funds” in the 


third sentence of subsection (2); sub- 
stituted “moneys collected under this act” 
for “several trust funds” and “moneys” 
tor “funds” in the first sentence of subsec- 
tion (3); substituted “of such moneys” for 
ritom saidavunds s, and tclainys? >. for 
“vouchers” in the second sentence of sub- 
section (3); substituted “state controller” 
for “treasurer” and “approving such 
claims” for “making payments upon such 
vouchers” in the third sentence of subsec- 
tion (3); deleted from subsection (3) a 
fourth sentence reading, “No voucher shall 
be drawn unless it has previously been 
authorized by resolution of the retire- 
ment board”; substituted ‘pension ac- 
cumulation moneys” for “pension accumu- 
lation fund” in subsection (5); made 
minor changes in phraseology; and added 
subsection (6). 


75-2709. Method of financing. There are hereby created and estab- 
lished an “annuity savings fund” and “annuity reserve fund,” a “pension 
accumulation fund,” a “pension reserve fund” and an “expense fund,” into 
which funds all of the assets of the retirement system shall be credited 
according to the purpose for which they are held as hereinafter prescribed. 


(1) Annuity savings fund. The annuity savings fund shall be a 
fund in which shall be accumulated the contributions from the com- 
pensation of members to provide for their annuities. Contributions to and 
payments from the annuity savings fund shall be made in the following 
manner: 

(a) to(d). *-* * [Same as parent volume. | 

(e) In addition to the contributions deducted from compensa- 
tion as hereinbefore provided, subject to the approval of the retirement 
board, any member may redeposit in the annuity savings fund by a single 
payment or by an increased rate of contribution an amount equal to the 
total amount which he previously withdrew therefrom as provided in this 
act, or any part thereof; or any member may deposit therein by a single 
payment or by an increased rate of contribution amounts for the pur- 
chase of an additional annuity. Such additional amounts so de- 
posited shall become a part of his accumulated contributions, except 
in the case of disability retirement, when they shall be treated as excess 
contributions returnable to the member in cash or as an annuity of 
equivalent actuarial value and shall not be considered in computing 
his pension. The accumulated contributions of a member withdrawn by 
him, or paid to his estate or to his designated beneficiary in event of 
his death as provided in this act, shall be paid from the annuity sav- 
ings fund, and an amount equivalent to the difference between the ac- 
cumulated contributions calculated at regular interest and the amount 
paid shall be transferred to the pension accumulation fund. Upon the 
retirement of a member his accumulated contributions shall be trans- 
ferred from the annuity savings fund to the annuity reserve fund. 
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(2). 

(3) Pension accumulation fund. The pension accumulation fund shall 
be the fund in which shall be accumulated all reserves for the payment of 
all pensions and from which pensions and benefits in lieu thereof shall be 
paid to or on account of beneficiaries credited with prior service. Con- 
tributions to and payments from the pension accumulation fund shall be 
made as follows: 
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* * * [Same as parent volume. | 


(a) Each and every employer shall pay into the pension accumula- 
tion fund an amount equal to four and one-half per centum (41%4%) of 
the earnable compensation of each member employed during the whole 
or such part of the preceding payroll period as such member was so 
employed by such employer. Provided, further, that for each payroll 
period after July 1, 1979, the employers’ contribution shall be four per- 
centum (4%). 

(b) to (h). 


(i). * * * [Same as (m) in parent volume.| 


* * * [Same as parent volume. | 


(ee eoame as injin patent volume. | 

(kK) | Same as (0) ii parent volume, | 

‘peta mame asa py i parentwolume 

(m), * * .* [Same as.(q).in parent yolume.] 

(4). * * * [Same as parent volume. | 

(5) Expense fund. The expense fund shall be the fund to which 
shall be credited all moneys contributed for the administrative expenses 
of the retirement system and from which the expenses of administration 
of the retirement system shall be paid exclusive of amounts payable as 
retirement allowance and as other benefits provided herein. Contributions 
shall be made to the expense fund as follows: 

(a). 

(b) The expense not payable by contributions of members shall 
be paid from interest and dividends earned on the funds of the retire- 
ment system. 


History: En. Sec. 8, Ch. 87, L. 1937; 
amd. Secs. 2 and 3, Ch. 202, L. 1939; amd. 


* * * [Same as parent volume. | 


of the first sentence, and substituted “pen- 
sion accumulation fund” for “expense 


Sec. 3, Ch. 137, L. 1945; amd. Sec. 5, Ch. 
28, L. 1949; amd. Sec. 1, Ch. 239, L. 1959; 
amd. Sec. 2, Ch. 216, L. 1963; amd. Sec. 1, 
Ch. 70, L. 1969. 


Amendments 


The 1963 amendment substituted “July 
1, 1975” for “July 1, 1965” in the final 
proviso to paragraph (3) (a); and made 
a minor change in punctuation. 

The 1969 amendment, in subdivision (1) 
(e), deleted “but such additional pay- 
ments shall not exceed the amounts com- 
puted to provide with his prospective re- 
tirement allowance a total retirement 
allowance of one-half of his average final 
compensation at the minimum age at 
which the member will become eligible 
for superannuation retirement” at the end 


fund” at the end of the next to last sen- 
tence; in subdivision (3) (a), substituted 
“four and one-half per centum (4%4'%)” 
for “three and seventy-five one hundredths 
per centum (3.75%)” in the first sentence 
and deleted a proviso reading, “provided, 
however, that no payments shall be made 
into said pension accumulation fund until 
after July 1, 1945. Provided further, until 
such time as the legislative assembly shall 
provide adequate funds for the establish- 
ment of such reserves as are set up in this 
act, such parts of such act as deal with re- 
serves to be built up by contributions 
from the state shall be inoperative’; de- 
leted former subdivisions (3) () to (1) 
and redesignated the remaining subdivi- 
sions; deleted former subdivision (5) (b) 
and redesignated former subdivision (5) 
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(c) as subdivision (5) (b) and substituted 
“shall be paid * * * of the retirement 
system” for “and amounts transferred 
from the annuity savings fund as provided 
under paragraph (b) of this subsection 


75-3002 


fixed by the retirement board not in ex- 
cess; of, one _persecentum, (1%) _ of .the 
earnable compensation of the members 
for whom the employers make contribu- 
tions as herein provided.” 


shall be paid by the employers at a rate 


75-2709.1. Inclusion in school budget of payments to teachers’ re- 
tirement reserve fund. The board of trustees of school districts and 
county high schools may in their respective budgets make and provide 
an appropriation for payments to a reserve fund for teachers’ retirement 
not to exceed thirty-five per cent (35%) of the total amount budgeted 
annually for the retirement fund. 


History: En. Sec. 1, Ch. 117, L. 1967. 


Title of Act 

An act authorizing school boards to 
make and provide an appropriation in 
school budgets for payment to a reserve 


fund for teachers’ retirement not to exceed 
thirty-five per cent (35%) of the total 
amount budgeted annually for the retire- 
ment fund to be used for payment of 
teachers’ retirement expenses incurred at 
the beginning of each school year. 


75-2709.2. Use of reserve fund. The reserve fund may be used for the 
purpose of paying teachers’ retirement expenses incurred at the beginning 
of each school year when funds for this purpose are not available as 
budgeted. The funds shall not be used for any other purpose. 


History: En. Sec. 2, Ch. 117, L. 1967. 


CHAPTER 30—JUVENILE DISORDERLY PERSONS—COMMITMENT 
TO INDUSTRIAL SCHOOL 


(Repealed—Section 16, Chapter 262, Laws of 1969) 


75-3001, 75-3002. 


Repeal 


Sections 75-3001, 75-3002 (Secs. 4, 6, 
Che 45, «lc. 91903 Sec. PGi 80m 1201905; 
Secs. 1106, 1107, Chi 76, ioe 1913: Sec. 88, 
Ch. 199, Te 1965), relating to juvenile 


(1171, 1172) Repealed. 


disorderly persons and commitment of 
juveniles to state vocational school for 
girls or state industrial school, were re- 
pealed by Sec. 16, Ch. 262, Laws 1969. 


CHAPTER 31—SCHOOLHOUSE SITES AND CONSTRUCTION 
Section 75-3109. 


Agreements authorized for joint interstate school facilities. 


75-3110. Form of agreement—approval by superintendent of public instruc- 
tion required. 

75-3111. Election on interstate agreement—form of ballot. 

75-3112. Location of joint interstate facilities. 

75-3113. Financing of joint interstate facilities. 

75-3114. Authority to enter into leases and agreements—“building” defined. 

75-3115. Requirements before board may enter into lease or agreement. 

75-3116. Maximum term of lease or agreement. 

75-3117. Right of board to lease property under lease providing for con- 
struction of building thereon, and for building to vest in school 
district at expiration of term. 

75-3118. Terms and conditions of agreement for construction of building— 
provisions for bids and bidding. 

75-3119. Election before or after entering into lease or agreement. 

75-3120. Contents of ballot and manner of election before entering into lease 


or agreement. 
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75-3121. Provisions for voiding authorization for increase in maximum tax 
rate. 

75-3122. Resolution of governing board declaring intention to enter into lease 
or agreement—opening and accepting bids. i 

75-3123, Amount of rental agreed to be paid as district obligation for year of 
payment. cans 

75-3124. Use of temporary quarters or portable buildings. 

75-3125. Submission of certified copy of proceedings to attorney general— 
examination—validation of proceedings. 

75-3103. (1175) Repealed. 
Repeal struction regulations and _ specifications, 


Section 975-3103" (Sec."'1600Z, "Ch" 76) “L- 
IO USe SCOsM gCH O17, lent 00> eC Ee wn: 
257, L. 1947), relating schoolhouse con- 


was repealed by Sec. 27, Ch. 366, Laws 
1969. 


75-3109. Agreements authorized for joint interstate school facilities. 
The board of trustees of any school district with boundaries adjoining 
another state may enter into an agreement and contract with a school 
district in such adjoining state to provide for the joint erection, opera- 
tion and maintenance of school facilities for both districts upon such 
terms and conditions as may be mutually agreed upon between such dis- 
tricts in accordance with the provisions of this act. 

History: En. Sec. 1, Ch. 240, L. 1965. for the joint erection, operation and 


: maintenance of school facilities for both 
Title of Act districts; providing for the financing of 
such joint facilities; and providing for the 
approval of contracts for such joint facili- 
ties by the electors of the school district. 


An act authorizing school districts ad- 
joining another state to contract with 
school districts in the neighboring state 


75-3110. Form of agreement—approval by superintendent of public 
instruction required. An agreement proposed for adoption by a school 
board under this act shall be in the form and contain such terms as may 
be prescribed by the superintendent of public instruction and no agreement 
shall be submitted to a vote of the people under this act unless it has first 
been approved in writing by the superintendent of public instruction. 

History: En. Sec. 2, Ch. 240, L. 1965. 


75-3111. Election on interstate agreement—form of ballot. An ap- 
proved agreement shall be submitted to the electorate of the school district 
at a special election called for that purpose or at a regular election for 
school trustees. The question on the ballot at said election shall be in 
substantially the following form. 


“Shall the proposed agreement between this school district 
and school district number ———— of county, 
state of , be executed?” 


No agreement made pursuant to this act shall be valid until it has been 
approved by the electors of the district in the manner herein provided. 
History: En. Sec. 3, Ch. 240, L. 1965. 


75-3112. Location of joint interstate facilities. Facilities erected and 
maintained under this act may be located either in Montana or such 
adjoining state. 

History: En. Sec. 4, Ch. 240, L. 1965. 
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75-3113. Financing of joint interstate facilities. The school district 
entering into such an agreement may borrow money, levy taxes and 
issue bonds for such joint facilities in the same manner and to the same 
extent as other school districts within this state. 


History: En. Sec. 5, Ch. 240, L. 1965. 


75-3114. Authority to enter into leases and agreements—‘‘building” 
defined. Any school district may enter into leases and agreements re- 
lating to real property and buildings to be used by the district pursuant 
to this act. As used in this act, “building” includes on-site and off-site 
facilities, utilities or improvements which the school board determines 
are necessary for the proper operation or function of the school facilities 
to be leased. It also includes the permanent improvement of school 
grounds. 

History: En. Sec. 1, Ch. 321, L. 1967. Title of Act 
An act authorizing school districts to 


enter into lease agreements for the rental 
of needed school buildings. 


75-3115. Requirements before board may enter into lease or agreement. 
Before the board of trustees of a school district enters into a lease or 
agreement pursuant to this act, it shall have available a site upon which 
a building to be used by the district may be constructed and shall have 
complied with the provisions of law relating to the selection and approval 
of sites, and it shall have prepared and shall have adopted plans and 
specifications for such building which have been approved pursuant to sec- 
tion 75-3102, R. C. M. 1947. A district has a site available for the purposes 
of this section if it owns a site or if it has an option on a site which 
allows the school district or the designee of the district to purchase 
the site. Any school district may acquire and pay for an option con- 
taining such a provision. 

History: En. Sec. 2, Ch. 321, L. 1967. 


75-3116. Maximum term of lease or agreement. The term of any lease 
or agreement entered into by a school district pursuant to this act shall 
not exceed forty (40) years. 

History: En. Sec. 3, Ch. 321, L. 1967. 


75-3117. Right of board to lease property under lease providing for 
construction of building thereon, and for building to vest in school district 
at expiration of term. ‘The board of trustees of a school district may let, at 
a minimum rental of one dollar ($1) a year, to any person, firm, or 
corporation any real property which belongs to the district if the instru- 
ment by which such property is let requires the lessee therein to construct 
on the demised premises, or provide for the construction thereon of a 
building or buildings for the use of the school district during the term 
thereof, and provides that title to such building shall vest in the school 
district at the expiration of such term. Such instrument may provide for 
the means or methods by which such title shall vest in the school district 
prior to the expiration of such term, and shall contain such other terms 
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and conditions as the governing board may deem to be in the best interest 
of the school district. 
History: En. Sec. 4, Ch. 321, L. 1967. 


75-3118. Terms and conditions of agreement for construction of build- 
ing—provisions for bids and bidding. The board of trustees of any 
school district may enter into an agreement with any person, firm, or 
corporation under which such person, firm, or corporation shall construct, 
or provide for the construction of, a building to be used by the district 
upon a designated site and lease such building and site to the district. 
Such instrument shall provide that the title to such building and site 
shall vest in the district at the expiration of such lease, and may provide 
the means or method by which the title to the building and site shall 
vest in the district prior to the expiration of such lease, and shall contain 
such other terms and conditions as the governing board of the district 
deems to be in the best interest of the district. 

The agreement entered into shall be with the lowest responsible bidder 
who shall give such security as the board requires. The board may re- 
ject all bids. For the purpose of securing bids the board shall publish 
at least once a week for two (2) weeks in some newspaper of general 
circulation published in the district, or if there is no such paper, then in 
some paper of general circulation circulated in the county, a notice calling 
for bids, stating the proposed terms of the agreement and the time and 
place where bids will be opened. 

History: En. Sec. 5, Ch. 321, L. 1967. 


75-3119. Election before or after entering into lease or agreement. 
The governing board of a school district shall call and hold an election, 
pursuant to sections 7 and 8 [75-3120 and 75-3121] of this act, before 
entering into a lease or agreement. 

History: En. Sec. 6, Ch. 321, L. 1967. 


75-3120. Contents of ballot and manner of election before entering 
into lease or agreement. Before entering into a lease or agreement pur- 
suant to this act, the board of trustees of the district shall call, hold, and 
conduct an election in the general manner provided for calling, holding 
and conducting school bond elections by sections 75-3910, 75-3912, 75-3913 
and 75-3915, R. C. M. 1947, and the ballot used in the election shall contain 
substantially the words: “Shall the board of trustees of 
District be authorized to issue and sell bonds, or enter into a lease agree- 
ment for the acquiring and equipping of a building for use by the school 
district at (designate location), and, for such purposes, shall the maximum 
taxizatedor the, district/be-anecreased from, —3———->—.—<_ <5 tones 

, such rate to be in effect in the pak es Misting 
for the year 19-————_ to 19— , be authorized and the amount of 
such increase used solely and exclusively for such purposes?” If such 
proposition shall be approved the trustees shall be authorized to bond or 
lease, whichever in their judgment shall be most advantageous to the 
school district. Bonding shall be accomplished under the laws of chapter 
39 of Title 75, R. C. M. 1947, and subject to the limitations therein. Any 
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indebtedness incurred under this act shall be considered indebtedness 
within the meaning of article XIII, section 6 of the constitution of the 
state of Montana, in the same manner as bonded indebtedness. 

History: En. Sec. 7, Ch. 321, L. 1967. 


75-3121. Provisions for voiding authorization for increase in maximum 
tax rate. If the board of trustees of the district fails to enter into a lease 
pursuant to this article within one (1) year after the result of an election, 
held pursuant to section 7 [75-3120] of this act, at which a majority of 
the votes cast favors the proposition submitted, the authorization for an 
increase in the maximum tax rate shall become void. 

History: En. Sec. 8, Ch. 321, L. 1967. 


75-3122. Resolution of governing board declaring intention to enter 
into lease or agreement—opening and accepting bids. After the governing 
board of a school district has complied with section 2 [75-3115] of this 
act, it shall, in a regular open meeting, adopt a resolution declaring its 
intention to enter into a lease or agreement pursuant to this act. The 
resolution shall describe, in such manner as to identify it, the available 
site upon which the building to be used by the district shall be constructed, 
shall generally describe the building to be constructed and the min- 
imum and maximum amount of floor space required in such building or state 
that the building shall be constructed pursuant to the plans and specifica- 
tions adopted by the board of trustees therefor, shall, if such is the case, 
state the minimum yearly rental at which the governing board will 
lease real property belonging to the district upon which the building is 
to be constructed, and shall state the maximum number of years for 
which the school district will lease the building or site and building, as 
the case may be, and shall state that the proposals submitted therefor 
shall designate the amount of rental, which shall be annual, semiannual, or 
monthly, to be paid by the school district for the use of the building, or 
building and site, as the case may be. The resolution shall fix a time, 
not less than three (3) weeks thereafter for a public meeting of the 
governing board to be held at its regular place of meeting, at which 
sealed proposals to enter such a lease or agreement with the school district 
will be received from any person, firm, or corporation, and considered by 
the governing board. Notice thereof shall be given by publication in a 
newspaper published in the county, at least ten (10) days before the time 
set for such meeting. 

At the time and place fixed in the resolution for the meeting of the 
governing body, all sealed proposals which have been received shall, in 
public session, be opened, examined, and declared by the board. Of the 
proposals submitted which conform to all terms and conditions specified 
in the resolution of intention to enter a lease or agreement and which are 
made by responsible bidders, the proposal which calls for the lowest 
rental shall be finally accepted, or the board shall reject all bids. The 
board may accept or reject a proposal at the meeting where such proposals 
are opened, or at a subsequent meeting. 

History: En. Sec. 9, Ch. 321, L. 1967. 
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75-3123. Amount of rental agreed to be paid as district obligation for 
year of payment. The amount of rental which a district agrees to pay 
during any one (1) year, under a lease or agreement entered into pur- 
suant to this act, is an obligation of such district and is an obligation of 
such district for such year only. 

History: En. Sec. 10, Ch. 321, L. 1967. 


75-3124. Use of temporary quarters or portable buildings. When the 
school enrollment of any school causes overcrowded schoolrooms, the 
governing board of the school district may make arrangements for the 
location of the school in temporary quarters or in portable buildings. 


These quarters or portable buildings may be procured for a con- 
sideration, or at a rental, or by the construction of temporary or portable 
buildings on school property. The leasing of any portable buildings for 
placement on the school property shall not be made for a longer period 
than ten (10) years and may include a provision for the purchase of such 
buildings on a depreciated basis at the end of such ten (10) year period 
or prior thereto. 

History: En. Sec. 11, Ch. 321, L. 1967. 


75-3125. Submission of certified copy of proceedings to attorney gen- 
eral—examination—validation of proceedings. The governing body of 
any school district shall submit to the attorney general a certified copy of 
all proceedings relating to leases and agreements entered into by any 
school district with any person, firm or corporation where such lease or 
agreement provides for the construction of a building or buildings for the 
use of the school district during the term of such lease or agreement, to- 
gether with such other proceedings, certificates and records as he may 
require and request his report as to examination and validity. It is 
hereby made the duty of the attorney general to examine such proceedings 
and if found regular and valid he shall deliver to the clerk of the school 
district a report of his examination and determination as to the validity 
of such proceedings. No proceedings submitted to and approved by the 
attorney general shall be held invalid because of any defect or failure to 
comply with any statutory provision relating to such proceedings unless 
the action to contest the validity thereof shall be brought within thirty 
(OOyedays alter tiersalc: 

History: En. Sec. 12, Ch. 321, L. 1967. 


CHAPTER 33—SCHOOL BUSES—REQUIREMENTS—DRIVERS’ 
QUALIFICATIONS—CONSTRUCTION AND OPERATION 


Section 75-3308. a alee od for regulating design, construction and operation of school 
uses. 


75-3308. Authority for regulating design, construction and operation 
of school buses. (1) to (5). * * * [Same as parent volume.] 

(6) The Montana state board of education is authorized to adopt 
standards and specifications applicable to lighting equipment on and 
special warning devices to be carried by school buses, consistent with 
the provisions of this act, but supplemental thereto; except that such 
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standards and specifications may designate and permit the use of flashing 
warning lights on school buses for the purpose of indicating when children 
are boarding or alighting from any said bus. Such standards and specifica- 
tions shall correlate with and, so far as possible, conform to the specifica- 
tions then current as approved by the society of automotive engineers. 

It shall be unlawful to operate any flashing warning signal light on 
any school bus except when any said school bus is preparing to stop 
or is stopped on a highway for the purpose of permitting school children 
to board or alight from said school bus. 


History: En. Sec. 1, Ch. 183, L. 1947; paring to stop or” before “is stopped” in 
amd. Sec. 1, Ch. 172, L. 1955; amd. Sec. 1, the second paragraph of subsection (6). 
Ch. 68, L. 1961; amd. Sec. 4, Ch. 250, L. 


1965. Effective Date 
SECtiOn, Of Ci 25U, Laws 1905 ‘read 
Amendment “This act shall. be in full force and effect 


The 1965 amendment inserted “is pre- from and after July 1, 1966.” 


CHAPTER 34—TRANSPORTATION OF PUPILS 


Section 75-3403. School board may operate buses or contract for transportation of 
pupils—school board may set up depreciation reserve for purchase 
of replacement buses and two-way radios for school bus or buses. 

75-3413. Reimbursements. 
75-3414. Budgets and levies for transportation. 


75-3401. Boards of trustees to furnish transportation. 


Cross-Reference three miles of school, secs. 75-1641 to 
Transportation of pupils living within 75-1644. 


75-3403. School board may operate buses or contract for transporta- 
tion of pupils—school board may set up depreciation reserve for purchase 
of replacement buses and two-way radios for school bus or buses. The 
board of trustees shall have the power to purchase, or rent and provide for 
the upkeep, care, operation, maintenance, insurance, for two-way radios 
and for school buses; or to contract and pay for the transportation of 
eligible pupils, such contracts to run for terms not to exceed five (5) 
years; and provided further, that each district owning a school bus or 
buses may levy a sufficient number of mills to create a reserve of not to 
exceed twenty per cent (20%) per year of the original cost of the bus 
or buses for which the reserve is created; said fund to be kept separate 
and apart from all other funds, and to be used only for the purchase of 
the bus or buses needed to replace the bus or buses and two-way radios 
for which said reserve was created, unless authorized by a majority of the 
votes cast by the qualified electors of the district at an election called 
for that purpose. Provided, however, that school district trustees may 
authorize as standard equipment, the installation of two-way radios in a 
school bus or buses operating in school districts where weather and road 
conditions may constitute a hazard to the safety of the school pupil pas- 
sengers. The two-way radios may be operated on the same frequency as 
that used by the Montana highway patrol and the sheriff of the county, 
with their permission and the permission of the federal communications 
commission wherein said school bus or buses operate, or any frequency 
assigned for such operation by the commission. 
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History: En. Sec. 3, Ch. 152, L. 1941; 
amd. Sec. 1, Ch. 163, L. 1951; amd. Sec. 1, 
Cho. ue 1955s, amd. sec... Che za, Ls, 
1957; amd. Sec. 1, Ch. 74, L. 1965. 


Amendment 

The 1965 amendment increased the 
maximum size of the reserve described 
in the first proviso from 12%4% to 20% 
of original cost. 


75-3406. Requirements as to buses, 


Governmental Immunity Waived 


Statute requiring school districts to 
carry liability insurance to cover injuries 
and property damage that might arise in 
connection with operation and mainte- 


SCHOOLS 


Repealing Clause 

Section 2 of Ch. 74, Laws 1965 repealed 
all acts and parts of acts in conflict 
therewith. 


Effective Date 
Section 3 of Ch. 74, Laws 1965 pro- 
vided the act should be in effect from 


and after its passage and approval. Ap- 
proved February 26, 1965. 


drivers and operation of school buses. 


nance of school buses constitutes waiver 
of governmental immunity to extent of in- 
surance required to be carried or actually 
carried. Longpre v. Joint School District 
No. 2, 151 M 345, 443 P 2d 1. 


75-3413. Reimbursements. (a) Each school district and each county 
high school meeting the requirements of this act shall be entitled to reim- 
bursement from such moneys as may be appropriated by the legislature for 
transportation, in an amount not to exceed one third (%) of the schedule 
provided for transportation, or services rendered in lieu of transportation, 
semiannually on presentation to the state superintendent of public instruc- 
tion, through the office of the county superintendent of schools, of certified 
claims for such reimbursement using for such purpose the forms provided 
by the state superintendent of public instruction, and this reimburse- 
ment shall not be withheld if the buses have been inspected and approved 
as provided in section 2 [32-21-155.1] of this act. A school bus route 
which travels through several school districts shall have the county and 
state reimbursement prorated among the school districts which are served 
by this bus route by the county transportation committee and that the 
schedules provided in this act for individual transportation and bus 
transportation or services in lieu thereof, shall be used instead of any 
schedule which may have been heretofore or may hereafter be fixed 
and promulgated by the state board of education. In determining the 
cost of transportation or services in lieu thereof, no amount shall be 
included except those which have been paid out by a school district or 
county high school in the regular manner provided for the payment of 
other financial obligations for the maintenance of their schools. 

(b) and (c). * * * [Same as parent volume.] 


History: En, Sec. 13, Ch. 152, L. 1941; 
amd. Sec. 2, Ch. 189, L. 1943; amd. Sec. 
1, Ch. 169, L. 1947; amd. Sec. 3, Ch. 200, 
L. 1949; amd. Sec. 7, Ch. 189, L. 1951; 
amd. Sec. 1, Ch. 242, L. 1961; amd. Sec. 
61, Ch. 147, L. 1963; amd. Sec. 1, Ch. 179, 
L. 1969. 


Amendments 


The 1963 amendment, in the first sen- 
tence of subsection (a), deleted the phrase 


75-3414. Budgets and levies for transportation. 


“in the state public school equalization 
fund” after “from such moneys.” 

The 1969 amendment added “and this 
reimbursement * * * section 2 of this act” 
at the end of the first sentence of subsec- 
tion (a). 


Cross-References 


Annual inspection of school buses, sec. 
32-21-155.1. 


(a) The board of 


trustees of any school district maintaining an elementary school, or 
schools, or providing for the transportation of its pupils to attend an 
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elementary school or schools, outside the district, or furnishing services 
in lieu thereof, shall have the authority and it shall be its duty to provide 
and adopt a complete transportation budget therefor, which budget shall 
show in detail and by items the estimated expenditures and receipts for 
the school year for which it is provided. The estimated expenditures 
may include a contingency item for the purpose of enabling the trustees of 
the district to fulfill any obligation to provide transportation in accord- 
ance with the provisions of the transportation act for any pupils not 
residing in the district at the time of adoption of the transportation budget 
who subsequently become residents of the district during the budget 
year. The amount of such contingency item shall not exceed ten per 
cent (10%) of the total amount of the regularly budgeted expenditures 
of the district arrived at in accordance with the schedule established in 
section 75-3407, provided, however, that when ten per cent (10%) of the 
budgeted schedule amount will provide less than one hundred dollars 
($100), the ten per cent (10%) limitation shall not apply and the district 
may budget for a contingency item of up to but not exceeding one hun- 
dred dollars ($100). The form of such transportation budget shall be 
prescribed by the state superintendent of public instruction. The total 
amount of the estimated expenditures, as shown by such transportation 
budget, shall be shown and included in the elementary school budget 
form and the estimated receipts from reimbursements, as shown in such 
transportation budget, shall be shown and included in the elementary 
budget form as provided. A copy of the elementary transportation budget 
adopted, together with a duly signed copy of each and every contract form 
pertaining thereto shall be transmitted by the county superintendent of 
schools to the state superintendent of public instruction at the same 
time copies of the elementary school budgets are required to be so 
transmitted. 


(1) When the total elementary transportation budget has been 
presented in detail on approved forms including duly signed contract forms 
for the contracting, operation, maintenance, rent or purchase of school 
buses, individual transportation, and increased transportation due to isola- 
tion, and after deducting all estimated receipts including reimbursements, 
the balance of the budget shall be paid out of receipts from a tax levied 
upon all the taxable property of the school district. 

(2) The board of trustees of every school district maintaining a high 
school, or furnishing transportation for its pupils to another high school, 
or services in lieu thereof, and the board of trustees of every county high 
school, shall have the authority and it shall be its duty to provide a com- 
plete transportation budget therefor, including duly signed contract forms 
for the contracting, operation, maintenance, rent or purchase of school 
buses, individual transportation, and increased transportation due to 
isolation, or any service in lieu of transportation. The budget shall show 
in detail and by items the estimated expenditures and receipts, including 
the state transportation reimbursements, for the school year for which it is 
provided. The estimated expenditures may include a contingency item for 
the purpose of enabling the trustees of the high school to fulfill any obliga- 
tion to provide transportation in accordance with the provisions of the 
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transportation act for any high school pupils not residing in the high school 
territory under the jurisdiction of the trustees at the time of adoption of the 
transportation budget who subsequently become residents of said terri- 
tory during the budget years. The amount of such contingency item shall 
not exceed ten per cent (10%) of the total amount of the regularly 
budgeted expenditures of the high school arrived at in accordance with 
the schedule established in section 75-3407, provided, however, that when 
ten per cent (10%) of the budgeted schedule amount will provide less 
than one hundred dollars ($100), the ten per cent (10%) limitation shall 
not apply and the high school may budget for a contingency item of up to 
but not exceeding one hundred dollars ($100). The form of such trans- 
portation budget shall be prescribed by the state superintendent of public 
instruction. A copy of the high school transportation budget adopted 
for each high school, together with a duly signed copy of each and every 
contract form pertaining thereto, shall be transmitted by the county super- 
intendent of schools to the state superintendent of public instruction at 
the same time copies of the final high school budgets are required to be 
so transmitted. For each high school transportation budget arrived at 
according to the schedule set up in section 75-3407, the amount remaining 
after deducting all estimated local receipts, and state transportation reim- 
bursements from the total amount required for the transportation budget 
according to the schedule, shall be the amount required to be raised by 
tax levy for such high school transportation budget, and the total of all 
such amounts required to be raised by tax levy for all such high school 
transportation budgets shall be the total amount required to be raised by 
county-wide transportation levy, and the county commissioners, except 
as hereinafter provided, shall make a county-wide levy of such number 
of mills as will raise such total amount; provided that this amount shall 
not be more than two-thirds (34) of the total of each high school trans- 
portation budget according to the schedule as set forth in section 75-3407. 
The amount remaining in each high school transportation budget over 
and above the amount arrived at according to the schedules in section 
75-3407, as amended, shall be the amount required to be raised by tax 
levy for each such high school transportation budget and all such amounts 
required to be raised by tax levy for each such high school transportation 
budget shall be the total amount required to be raised by high school trans- 
portation levy on the high school district if there be one; and in case of a 
county high school by a county levy, excluding those districts maintaining 
high schools, otherwise on the common school district, of which each par- 
ticular high school is a part, and the county commissioners shall make a 
levy of such number of mills as will raise such needed amount; provided 
that the amount budgeted for high school transportation in any high school 
budget shall not be deemed or considered as a part of or included within 
the maximums for high school budgets as fixed and determined by chapter 
199, Laws of 1949, as amended, and the county-wide high school trans- 
portation levy herein provided for shall not be deemed or construed as a 
part of the county-wide high school levy authorized by section 75-4516.1, 
unless the trustees making such budget so desire and the board of county 
commissioners find that such high school transportation levy is not re- 
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quired to raise the amount necessary for such budget for all purposes 
including transportation or services in lieu thereof. Cash balances on 
hand at the end of the fiscal year shall be used to reduce the district levy 
for the ensuing year, provided that if there is a cash balance on hand at 
the end of a fiscal year and no district levy is required for the ensuing 
fiscal year under the foregoing provisions, then said cash balance shall 
be used to reduce the amount to be raised by county-wide levy as 
herein provided. 


(3) The board of trustees of a school district or county high school 
may include, in each transportation budget, a reserve fund for maintaining 
transportation service from July first to November thirtieth of the next 
succeeding school year. The reserve fund shall not exceed twenty per 
cent (20%) of the amount appropriated in the final and approved trans- 
portation budget for the then current school year. 


History: En. Sec. 14, Ch. 152, L. 1941; The 1967 amendment substituted “budg- 
amd. Sec. 3, Ch. 189, L. 1943; amd. Sec. 8, eted” for “budget” before “expenditures 
Ch. 189, L. 1951; amd. Sec. 1, Ch. 126, L. of the high school” in subdivision (2), 
1961; amd. Sec. 1, Ch. 106, L. 1963; amd. and added subdivision (3). 

Sec. 1. Ch. 243, L. 1967. 7 
Effective Date 


Amendments Section 2 of Ch. 243, Laws 1967 pro- 
The 1963 amendment added the final vided the act should be in effect from and 
sentence to paragraph (2). after its passage and approval. Approved 


March 1, 1967. 


CHAPTER 35—FREE TEXTBOOKS 


Section 75-3503. Textbooks—license to sell—conditions. 
75-3505. Textbooks—special or abridged editions. 


75-3503. Textbooks—license to sell—conditions. Before any person, 
company, or corporation shall offer to any school district any textbook for 
adoption, sale or exchange, in the state of Montana, said person, company, 
or corporation shall comply with the following conditions: 

First: Such person shall file a copy of such textbook in the office of 
the state superintendent of public instruction, with a sworn statement of 
the list price; the lowest wholesale price; and the lowest exchange price 
that will be given when old books in the same subject and of the like 
kind and grade, but of a different series, are received in exchange, such 
exchange price to be based on a three (3) year adoption period. Such 
prices are to be quoted FOB Chicago, FOB San Francisco, FOB any 
other city from which publishers may ship books, and FOB a textbook 
depository in Montana. 

Second: Such persons shall file with the state superintendent of public 
instruction a written agreement, (1) to furnish said book or books to any 
school board in the state of Montana at the said lowest price so filed, and 
to maintain said prices uniformly throughout the state; (2) to reduce such 
prices automatically in Montana whenever reductions are made elsewhere 
in the United States; and (3) to guarantee that at no time shall any book 
so filed by such persons, be sold in Montana at a higher price than is 
received for such book elsewhere in the United States under similar con- 
ditions of transportation and marketing. 
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Third: Such persons shall file and maintain with the secretary of state 
a surety bond for not less than two thousand dollars ($2,000.00) and not 
more than ten thousand dollars ($10,000.00), such bond to be in an amount 
to be fixed by the state superintendent of public instruction and to run 
to the state of Montana, to be conditioned on the faithful performance of 
all things on the part of such persons to be performed under this act 
and such bond to be approved by the attorney general. Upon compli- 
ance with the foregoing conditions the state superintendent of public in- 
struction shall issue a license to any such person to sell such textbooks 
to school districts in the state of Montana. 


Fourth: License fees. The person receiving such license shall pay a 
fee of two dollars ($2.00) for each book listed; provided that in the case 
of several books presented by one publisher in the same subject under 
the same series head for any one grade, the maximum filing fee in such 
case shall not exceed six dollars ($6.00). Such moneys received through 
payment of said filing fees shall be deposited in the state treasury to the 
credit of the general fund. 


History: En. Sec. 2, Ch. 138, L. 1941; 
amd. Sec. 63, Ch. 147, L. 1963; amd. Sec. 
33, Ch. 121, L. 1965. 


Amendments 


The 1963 amendment substituted “de- 
posited in the state treasury to the credit 
of the general fund” at the end of the 
section for “used to defray all expenses 
incurred under the provisions of this act. 
Provided that any surplus which might 
exist at the end of any biennium shall be 
transferred to the state public school gen- 
eral fund.” 

The 1965 amendment increased the fee 
specified near the beginning of paragraph 


75-3505. ‘Textbooks—special or abridged editions. 


Fourth from $1.00 to $2.00; and increased 
the maximum fee specified at the end of 
the first sentence of paragraph Fourth 
from $3.00 to $6.00. 


Separability Clause 


Section 34 of Ch. 121, Laws 1965 read 
“It is the intent of the legislative assem- 
bly thattifsatpantjof this act “is invauc, 
all valid parts that are severable from the 
invalid part remain in effect.. If a part 
of this act is invalid in one or more of 
its applications, the part remains in effect 
in all valid applications that are severable 
from the invalid applications.” 


Whenever the pub- 


lisher shall prepare an abridged or special edition of any of his books listed 
with the state superintendent of public instruction and shall supply such 
special edition elsewhere at a lower wholesale price than the wholesale 
price for the edition filed with the state superintendent of public instruc- 
tion, the publisher must agree to furnish such special edition at the whole- 
sale price at which it is furnished elsewhere, so long as it is supplied 
at the said lower price anywhere outside of Montana; and it shall be 
understood that the bond given by the publisher shall cover this provi- 
sion as to special editions. In case an action is brought on such bond, the 
state, if successful, shall recover the full amount of the bond, which amount 
shall be paid into the state general fund. 


History: En. Sec. 4, Ch. 138, L. 1941; 
amd. Sec. 64, Ch. 147, L. 1963. 


Amendment 


The 1963 amendment substituted “state 
general fund” for “state public school 
general fund” at the end of the section. 
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CHAPTER 36—UNIFORM SYSTEM OF FREE PUBLIC SCHOOLS—STATE 
SUPPORT—SCHEDULE OF CONTRIBUTIONS 


Section 75-3611. Definitions—schedules of financial program. 

75-3612. Foundation program. . 

75-3612.1. Increase in foundation program in anticipation of unusual increase 
in enrollment—formulas for computation. 

75-3612.2. Minimum increase required for application of act. 

75-3612.3. Provisions supplemental. 

75-3613. State equalization aid to public schools—enumeration of sources— 
definition. 

75-3614. State poe of education to administer state public school equaliza- 
tion aid. 

75-3615. State superintendent of public instruction to compile data and make 
reports concerning state equalization aid. 

75-3616. Distribution of funds—reports required. 

75-3617. Application for approval as isolated schools—circumstances to be 
considered in acting upon application. 

75-3618. Distribution of money available to districts—formula for apportion- 
ment of county funds. 

75-3619. Formula for distribution of state funds. 

75-3620. State superintendent to give notice if state funds inadequate. 

75-3621. Resolution to issue warrants—hearing. 

75-3624. State payments for children of employees residing at state institu- 
tions. 


75-3611. Definitions—schedules of financial program. The term “aver- 
age number belonging” or “ANB” shall mean the average number of 
regularly enrolled, full-time pupils attending a public school, or attending 
public schools in a school district as a whole, which average number shall 
be computed by dividing the sum of the aggregate days of attendance by 
regularly enrolled pupils and the aggregate days of absence by regularly 
enrolled pupils during the last completed school year, by the number one 
hundred eighty (180); provided that attendance for a part of a morning 
session or part of an afternoon session shall be counted as one-half (14) 
day’s attendance in either case, and provided further, when any regu- 
larly enrolled pupil has been absent, with or without excuse, for more 
than ten (10) consecutive school days in such school year, his absence 
after the tenth (10th) day and until his return to school shall not be in- 
cluded in the aggregate days of absence. The average number belonging 
of secondary pupils of a school district or of elementary pupils of a school 
district does not include the pupils of any high school or of any elementary 
school which has not been accredited by the state board of education. 
Pupils of a junior high school which has been duly approved and accredited 
as such by the state board of education are to be deemed secondary school 
pupils for the purpose of computing average number belonging of the 
district in which the junior high school is situated. 


Any school district may reopen a school which was not in operation 
the previous year, which such reopening is approved by the county budget 
board and the state superintendent of public instruction, and when the 
county superintendent estimates the probable enrollment for such school 
to be at least five (5), and the parents of at least three (3) of these five (5) 
children petition for such reopening; such approved reopened school shall 
be eligible for county and state aid on its foundation program. Any school 
district which opens a new school shall comply with at least the minimum 
requirements for reopening a closed school as herein provided, and no 
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foundation program shall be established for any new school not meeting 
the minimum requirements for opening. 


Should a school district anticipate an increase in ANB, above the 
normal state-wide increase of the past year, due to the closing of any 
private or public school in the district or in neighboring districts, such 
district shall be allowed an increase in ANB for budget purposes, based 
on an estimate arrived at by the district superintendent, board and county 
superintendent and approved by the state superintendent. 


The terms, “minimum foundation program” and “foundation program,” 
shall mean the amount required to operate and maintain an adequate and 
efficient school, as fixed and established by the schedules of minimum 
operating revenues set forth in section 75-3612. 


The term “isolated school,” shall mean an elementary school having 
an ANB of nine (9) or less pupils, the maintenance and operation of which 
as an isolated school has been approved in the manner hereinafter pro- 
vided-in section 75-3617; and the term, “isolated high school,” shall mean 
a high school having an ANB of twenty-four (24) or less pupils, the 
maintenance and operation of which as an isolated school has been ap- 
proved in the manner hereinafter provided in section 75-3617. 


The term, “nonisolated school,” shall mean an elementary school 
having an ANB of less than ten (10) pupils, which has not been approved 
as an isolated school; and the term, “nonisolated high school,” shall mean 
a high school having an ANB of twenty-four (24) or less pupils, which 
has not been approved as an isolated high school. 


History: En. Sec. 2, Ch. 199, L. 1949; 
amd. Sec. 1, Ch. 107, L. 1951; amd. Sec. 1, 


pupils; and increased the size of noniso- 
lated high schools, as defined in the last 


Ch. 207, L. 1953; amd. Sec. 1, Ch. 104, L. 
1961; amd. Sec. 4, Ch. 267, L. 1963; amd. 
Seca aGhy sl] 8° 1a 9676 


Amendments 


The 1963 amendment increased the 
maximum size of isolated elementary 
schools, as defined in the next to last 
paragraph, from eight to nine pupils; in- 
creased the size of nonisolated elementary 


paragraph, from less than 20 to less than 
24 pupils. 

The 1967 amendment substituted “ten 
(10)” for “three (3)” before “consecutive 
school days,” and “tenth” for “third” after 
“his absence after the’ near the end of 
the first sentence. 


Cross-Reference 
Anticipated enrollment of new area vo- 


cational schools included in definition of 
ANB, sec. 75-4308. 


schools, as defined in the last paragraph, 
from less than nine to less than ten 


75-3612. Foundation program. The moneys available for state equal- 
ization aid shall be distributed and apportioned to provide an annual 
minimum operating revenue for the elementary and high schools in each 
county, exclusive of revenues required for debt retirement, and for the 
payment of any and all costs and expense incurred in connection with any 
adult education program, kindergarten, recreation program, school lunch 
and cafeteria program, new buildings, new grounds, and transportation, 
in accordance with the following schedules: 


Elementary Schools 


The foundation program shall be eighty per cent (80%) of the max- 
imum budget as set forth in section 75-1713.1, R. C. M. 1947, except for. an 
elementary school having an ANB of nine (9) or fewer pupils which is not 
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approved as an isolated school; for such school the minimum general 
fund budget shall be eighty per cent (80%) of the maximum budget as set 
forth in section 75-1713.1, R. C. M. 1947, provided that the formula for 
apportioning county funds as provided in section 75-3618, R. C. M. 1947, 
and the formula for apportioning state equalization aid as provided in 
section 75-3619, R. C. M. 1947, shall apply only to one-half (%) of such 
minimum budget of such school, and provided further that the remaining 
one-half (44) of such minimum budget shall be financed by a tax levied 
on the property of the school district in which such school is located. 


High Schools 


The foundation program shall be eighty per cent (80%) of the maxi- 
mum budget as set forth in section 75-4518.1, R. C. M. 1947. 


History: En. Sec. 3, Ch. 199, L. 1949; 
amd. Sec. 1, Ch. 244, L. 1953; amd. Sec. 
1, Ch. 241, L. 1955; amd. Sec. 1, Ch. 251, 
L. 1957; amd. Sec. 1, Ch. 267, L. 1959; 
amd. Sec. 1, Ch. 230, L. 1961; amd. Sec. 
52, Ch. 147, L. 1963; amd. Sec. 5, Ch. 267, 
L. 1963; amd. Sec. 1, Ch. 93, L. 1965; 
amd. Sec. 2, Ch. 317, L. 1967. 


Amendments 


Chapter 147, Laws 1963, substituted 
“available for state equalization aid” for 
“coming into said state public school 
equalization fund” after “The moneys” at 
the beginning of the section. 

Chapter 267, Laws 1963, incorporated 


pletely rewrote the material under the 
headings “Elementary Schools” and “High 
Schools.” For previous text, see parent 
volume. — 

The 1965 amendment added the excep- 
tion at the end of the paragraph desig- 
nated “Elementary Schools.” 

The 1967 amendment increased the per- 
centage applicable under this section from 
75% to 80% wherever found. 


Effective Date 
Section 2 of Ch. 93, Laws 1965 provided 
the act should be in effect from and after 


its passage and approval. Approved Feb- 
ruary 26, 1965. 


the change made by Ch. 147 and com- 


75-3612.1. Increase in foundation program in anticipation of unusual 
increase in enrollment—formulas for computation. A school district or 
county high school which anticipates an unusual increase in enrollment 
in the ensuing year may increase its foundation program for the ensuing 
year in accordance with the following provisions: 


(1) For the school district or county high school, the average num- 
ber belonging approved for foundation program purposes for the current 
yearand each of the immediately preceding three (3) years shall be used 
to compute the annual percentage increase in average number belonging 
of each of the years over the immediately preceding year. The three (3) 
increases shall be averaged to obtain the average annual percentage in- 
crease in average number belonging. 


(2) On or about May 1 of the current year, the estimated average 
number belonging for the entire current school year shall be computed, 
based on pupil attendance and absence records through April 30, increased 
by the ratio that the total number of school days in the current term 
bears to the number of school days compieted through April 30. 

(3) On or about May 1, the board of trustees shall estimate the prob- 
able average number belonging to be attained in the ensuing school year, 
based on such factual information as may be available to the board. The 
board of trustees shall submit such estimated average number belonging 
to the county board of school budget supervisors on or before May 10, 
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for approval of the estimate as the probable average number belonging 
to be attained during the ensuing year. The estimate shall be accompanied 
by such data as the county board of budget supervisors may require. 
The county board of budget supervisors shall act to approve or disapprove 
the estimated average number belonging on or before May 25, and may 
adjust any estimate submitted. The county board of budget supervisors 
shall immediately notify the superintendent of public instruction of the 
action taken by the board, together with such facts and information as the 
superintendent of public instruction may deem necessary. The superin- 
tendent of public instruction shall approve, disapprove, or adjust the 
estimate and so notify the board of trustees. 

(4) The percentage increase of the average number belonging esti- 
mated for the ensuing year approved as in (3) above, over the estimated 
average number belonging for the current year computed as in (2) above, 
shall be computed. 

(5) Whenever the increase computed in (4) above is at least twice 
the average annual increase computed in (1) above, the school district or 
county high school, for the purpose of determining the amount of its 
foundation program for the ensuing year, may increase the actual average 
number belonging for the current year by a number to be computed as 
follows: 

(a) Apply the average annual percentage increase as coi puted in 
(1) above to the actual average number belonging of the current year 
to determine the usual average number belonging which would be at- 
tained in the ensuing year under normal conditions; 

(b) Deduct from the estimated average number belonging for the 
ensuing year approved as in (3) above, the usual average number belong- 
ing for the ensuing year as determined in (a) above. The difference shall 
be the maximum additional average number belonging which may be 
added to the actual average number belonging for the purpose of estab- 
lishing the ensuing year’s foundation program. 


History: En. Sec. 1, Ch. 265, L. 1963. trict or county high school anticipates an 
4 unusual increase in enrollment in the en- 
Title of Act suing year; and providing the procedure 
An act providing for the allowance of for determining the average number be- 
an increase in average number belonging longing. 
for budget purposes where a school dis- 


75-3612.2. Minimum increase required for application of act. The pro- 
visions of this act shall not apply to any district or high school in which 
the average annual percentage increase in average eeane belonging as 
computed in subsection (1) of section 1 [75-3612.1(1)] is less than three 
per cent (3%). 

History: En. Sec. 2, Ch. 265, L. 1963. 


75-3612.3. Provisions supplemental. The provisions of this act shall 
be in addition to, and not a limitation upon, the provisions of section 
75-3611 with respect to anticipated increases in average number belonging. 

History: En. Sec. 3, Ch. 265, L. 1963. 


75-3613. State equalization aid to public schools — enumeration of 
sources—definition. ‘There shall be paid into the earmarked revenue fund, 
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for state equalization aid to the public schools of the state, the present 
allocation equal to twenty-five per cent (25%) of all moneys received from 
the collection of income taxes under sections 84-4901 to 84-4935; and 
twenty-five per cent (25%) of all moneys received from the collection of 
corporation license taxes under sections 84-1501 to 84-1519, as provided in 
section 84-1901; and one-half (%) of the funds received from the treasurer 
of the United States as the state’s share of oil and gas royalties under 
the act of Congress of February 25, 1920. The term “state equalization 
aid” as used in the code includes moneys coming to the state from the 
sources referred to above, plus any legislative appropriation of moneys 
from other sources for distribution to the public schools. 

History: En. Sec. 5, Ch. 199, L. 1949; Sec. 15, Ch. 260, L. 1955 and Secs. 2 and 
amd. Sec. 53, Ch. 147, L. 1963. oe hy 2 2 EOS 7, 


Compiler’s Notes Amendment 


Sections 84-4916, 84-4918, 84-4923, 84- The 1963 amendment substantially re- 
4925, and 84-4933 through 84-4935, includ- wrote this section. For previous text, see 
ed in the reference to sections 84-4901 to parent volume. 

84-4935 in this section, were repealed by 


75-3614. State board of education to administer state public school 
equalization aid. The state board of education shall administer and dis- 
tribute state equalization aid in the manner and with the powers and 
duties provided in this act. Said board shall have the power to require 
such reports from the county superintendent of schools, county budget 
boards, county treasurers and school trustees as it may deem necessary, 
and shall provide rules and regulations for the purpose of carrying out 
the provisions of this act. 

History: En. Sec. 6, Ch. 199, L. 1949; tion aid” in the first sentence for ‘“‘is 


amd. Sec. 54, Ch. 147, L. 1963. hereby declared to be the public school 
equalization board to administer and dis- 
Amendment tribute said public school equalization 


The 1963 amendment substituted “shall fund.” 
administer and distribute state equaliza- 


75-3615. State superintendent of public instruction to compile data 
and make reports concerning state equalization aid. The state superin- 
tendent of public instruction shall keep in his office full and complete data 
concerning moneys available for state equalization aid and, in addition 
thereto, after July 1, 1949, the requirements of the various school districts 
of the state for aid from said funds to maintain the foundation financial 
program herein provided. The state superintendent of public instruction 
shall report to the state board of education at its meetings to be held in 
the months of July and December in each year the estimated amount 
which will be available for state equalization aid for the succeeding six 
months period, commencing January 1, and July 1. In any year when a 
session of the state legislative assembly convenes, the state superintendent 
of public instruction shall report to both branches of the assembly all 
figures and data available in his office concerning disbursements of state 
equalization aid during the preceding two years, the amount then available 
for state equalization aid, and apportionment made of the moneys available 
for state equalization aid but not yet paid out, and the latest estimate of 
accruals of moneys available for state equalization aid. 
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History: En, Sec. 7, Ch. 199, L. 1949; 
amd. Sec. 55, Ch. 147, L. 1963. 


Amendment 


The 1963 amendment substituted 
“moneys available for state equalization 
aid” in the first sentence for “accruals and 
credits to the state public school equaliza- 
tion fund”; substituted “available for state 
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school equalization fund”; substituted 
“disbursements of state equalization aid” 
in the third sentence for “disbursements 
from said fund”; substituted ‘available 
for state equalization aid” in the third 
sentence for “standing to the credit of 
said fund” and for “of said fund”; and 
substituted “of moneys available for state 
equalization aid” at the end of the section 


equalization’ aid’ near the end of the: . for “to said fund.” 


second sentence for “in the state public 


75-3616. Distribution of funds—reports required. After July 1, 1949, 
the state board of education shall, in the months of December and April 
of each year, order disbursements of state equalization aid within the 
limitations hereinafter specified and upon the basis of reports made to 
the state superintendent of public instruction, to any county treasurer 
who controls the fund of any school district or joint school district which, 
as established by its budget duly approved for the current school year, 
will not have sufficient funds to maintain the foundation financial program 
after receipt by it of its apportioned share of interest and income moneys, 
if any, and from the basic county levies provided for by section 75-3706 
and section 75-4516.1. The school district budgets approved and adopted 
according to law for the current school year, and so verified by the state 
superintendent of public instruction, shall be the basis for distributing 
state equalization aid, and the state board of education shall not increase 
or reduce the state equalization aid to which any school district or county 
high school is entitled for any school year on the basis of its budget, on 
account of any difference which may occur during the year between 
budgeted and actual receipts from any other source of school revenue. 


Each order of the state board of education for disbursements of state 
equalization aid, shall be certified to the state auditor and state treasurer, 
whereupon the state auditor shall draw his warrants in accordance with 
such order and the state treasurer shal! pay the same to the several county 


treasurers for credit to the school districts as provided ‘in such order. 


History: En. Sec. 8, Ch. 199, L. 1949; 
amd. Sec. 1, Ch. 60, L. 1961; amd. Sec. 
56, Ch. 147, L. 1963; amd. Sec. 6, Ch. 267, 
L. 1963; amd. Sec. 2, Ch.’ 198, L. 1965; 
amd. Sec. 3, Ch. 317, L. 1967. 


Amendments 


Chapter 147, Laws 1963, substituted “of 
state equalization aid” for “from the state 
public school equalization fund” after 
“disbursements” near the beginning of the 
section; substituted “apportioned share of 
interest and income moneys” in the first 
paragraph for “apportioned share from 
the permanent school fund of the state, 
from other constitutional sources’; sub- 
stituted “amount of state equalization aid 
apportioned to any school district” in the 
former proviso to the first paragraph for 
“amount apportioned to any school dis- 
trict from said state public school equali- 
zation fund”; substituted “amount of in- 
terest and income moneys apportioned to 


such school district” in the former pro- 
viso to the first paragraph for “amount 
apportioned to such school district from 
the permanent school fund”; deleted “act- 
ing as the public school equalization 
board” which followed “state board of 
education” near the beginning of the 
second paragraph; and substituted “state 
equalization aid”. for “funds from the 
state public school equalization fund” 
after “disbursements of” in the second 
paragraph. 


Chapter 267, Laws 1963, incorporated 
the first change made by Ch. 147, Laws 
1963; substituted “and from the basic 
county levies provided for by section 
75-3706 and section 75-4516.1” at the end 
of the first paragraph for “from the dis- 
trict levy of five mills for the foundation 
program provided for by section 75-1723, 
the county levies provided for by this act, 
and from all other regular sources of 
revenue required to be used to finance 
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the foundation program as provided in 
sections 75-1723 and 75-4516.1”; deleted 
from the end of the first paragraph a 
proviso which (after amendment by Ch. 
147, Laws 1963) read: “provided, how- 
ever, that the amount of state equalization 
aid apportioned to any school district, 
when added to the amount of interest and 
income moneys apportioned to such school 
district, shall not exceed fifty per cent 
(50%) of the total foundation program of 
such district, computed at the rates and 
amounts set forth in section 75-3612”; and 
incorporated the changes made in the 
second paragraph by Ch. 147, Laws 1963. 

The 1965 amendment adopted the 
changes made by both 1963 amendments; 
added the second sentence to the first 
paragraph; and added all of the material 
following the second paragraph. 

The 1967 amendment deleted the last 
eight paragraphs which read, “Any un- 
distributed state equalization aid remain- 
ing at the end of any fiscal year shall be 
distributed in accordance with the follow- 
ing provisions, for the purpose of reduc- 
ing the amount of the basic county levy 
for high schools to be levied in the 
ensuing fiscal year. 

“(1) The unexpended balance of the 
general fund appropriation for state 
equalization aid shall be added to the 
unexpended moneys in the earmarked 
revenue fund account designated for state 
equalization aid; 

“(2) Fhe sum obtained in paragraph 
(1) shall be divided by the statewide 
total average number belonging which 
was verified as the basis for all founda- 
tion programs for the year ended June 
30 to obtain a per pupil payment amount; 


75-3617. 


to be considered in acting upon application. 


75-3617 


*(@3),..For seach, county, the per, pupil 
payment shall be multiplied by the verified 
ANB for all foundation programs in the 
county for the year ended June 30 to 
obtain a county payment amount; 

“(4) For each county an amount equiv- 
alent to the county payment obtained in 
paragraph (3) shall be transmitted by the 
state treasurer to the county treasurer on 
or before July 20 of the immediately en- 
suing fiscal year, and the county super- 
intendent of schools shall be notified of 
such amount by the state superintendent 
of public instruction. The county treas- 
urer shall credit the payment to the ac- 
count for the basic special tax for high 
schools as provided in section 75-3722. 

“(5) The amount of revenue antici- 
pated from the basic county levy for high 
schools as provided in section 75-4516.1 
shall be computed from the number of 
mills required for such levy and the tax- 
able valuation of all taxable property 
within the county. 

“(6) The county payment amount ob- 
tained in paragraph (4) shall be deducted 
from the basic county levy amount ob- 
tained in paragraph (5), and the re- 
mainder shall be the amount of the basic 
county levy to be fixed for high schools 
for the ensuing year; the number of mills 
of such basic county levy for high schools 
shall be based on the amount so ob- 
tained, together with the taxable valua- 
tion of all taxable property within the 
county. 

“In any year when application of the 
provisions of this section would result 
in a per pupil payment amount of less 
than one dollar ($1.00), the provisions 
of this section shall not apply.” 


Application for approval as isolated schools—circumstances 


Before any elementary school 


having an ANB of nine (9) or less may be approved as an isolated school, 
and before any high school having an ANB of twenty-four (24) or less 
may be approved as an isolated high school, the board of trustees of the 
district wherein said school is located shall, on or before the first day of 
May in each year, make written application to the budget board for such 
approval. Such application shall be acted upon on or before the fifteenth 
day of June, and such application shall be granted if said budget board 
shall find and determine that transportation of the pupils of such school 
to another school is impractical by reason of the existence of obstacles 
to travel, such as mountains, rivers, poor roads, distance of pupils’ homes 
from county roads or highways, or the distance of such isolated school 
from the nearest open school having room and facilities for the pupils of 
such isolated school; and an elementary school may also be approved as 
an isolated school upon a finding and determination by said budget board, 
approved by the county superintendent of schools and by the state super- 
intendent of public instruction of the existence of conditions other than 
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obstacles to travel which would result in unusual hardship to the pupils 
of such isolated school if they were transported to another school, and if 
none of the above-mentioned circumstances exist, such application shall 


be denied. 


History: En. Sec. 16, Ch. 199, L. 1949; 
amd. Sec. 2, Ch. 230, L. 1961; amd. Sec. 
7;:Ch.' 267, L. 11963; amd. ‘Sec.u1;-Ch. 117, 
L. 1965. 


Amendments 


The 1963 amendment substituted “nine 
(9)” for “eight (8)” near the beginning 
of the section in the phrase pertaining to 
elementary schools; deleted “said budget 
board shall find and determine that” be- 
fore “transportation of the pupils” near 
the beginning of the second sentence; and 
substituted “or other conditions resulting 
in unusual hardship to the pupils, such 
school shall be approved as an isolated 
school upon a finding and determination 
by said budget board, approved by the 
county superintendent of schools and by 
the state board of education” near the end 
of the section for “and an elementary 
school may also be approved as an iso- 
lated school upon a finding and determi- 
nation by said budget board, approved by 
the county superintendent of schools and 


other than obstacles to travel which 
would result in unusual hardship to the 
pupils of such isolated school if they 
were transported to another school.” 

The 1965 amendment restored the 
clauses “said budget board shall find 
and determine that” and “and an ele- 
mentary school may also be approved 
as an isolated school upon a finding and 
determination by said budget board, ap- 
proved by the county superintendent of 
schools and by the state superintendent 
of public instruction of the existence of 
conditions other than obstacles to travel 
which would result in unusual hardship 
to the pupils of such isolated school if 
they were transported to another school” 
which had been deleted by the 1963 
amendment; and deleted the clauses which 
had been substituted near the end of 
the section by the 1963 amendment. 


Effective Date 


Section 2 of Ch. 117, Laws 1965 pro- 
vided the act should be in effect from and 


by the state superintendent of public in- 


iC after its passage and approval. Approved 
struction of the existence of conditions 


March 1, 1965. 


75-3618. Distribution of money available to districts—formula for ap- 
portionment of county funds. After the deduction of transportation reim- 
bursements provided by law, the proceeds of the basic county twenty-five 
(25) mill common school levy as provided for in section 75-3706 and the 
proceeds of the basic special tax for high schools, as provided for in 
section 75-4516.1 shall each be separately distributed by the county super- 
intendent to the respective districts in the county, and the county high 
school if there be one, in proportion to their needs under the foundation 
financial program. In all cases in which the proceeds of such basic county 
levy when added to interest and income moneys available to the re- 
spective districts, and other funds which must be used in support of the 
foundation financial program are insufficient to finance the foundation 
financial program, the proceeds of the basic county common school levy 
and the proceeds of the basic county special tax for high schools shall 
each be separately distributed in accordance with the following pro- 
cedure; provided, however, that cash balances to the credit of the district 
at the end of the school year, after authorized reserves have been sub- 
tracted as well as outstanding warrants, shall be used by the district to 
reduce the levies on the district for the general fund after county and 
state equalization aid have been received: 

1. Determine the ratio that the total funds available to all districts in 
the county in support of the foundation program (including proceeds of 
the basic county levy) bears to the total costs of the foundation program 
for all such districts. 
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2. Determine the ratio that the total funds available to each district 
in support of the foundation program (excluding all proceeds of the basic 
county levy) bears to the cost of the foundation program of each such 
district. . 

3. Districts in which the ratio as determined in (2) above exceeds the 
ratio in (1) above shall not be entitled to distribution of such county 
funds but shall be excluded from further consideration under this section. 

4. After elimination of districts referred to in (3) above, determine 
the ratio that the total funds available to all remaining districts in the 
county in support of the foundation program (including proceeds of the 
basic county levy) bears to the total cost of the foundation program of 
all such remaining districts. Each remaining district shall then be entitled 
to distribution of funds from the basic county levy, which, when added to 
all other funds available to such district in support of the foundation 
program shall be sufficient to finance such proportionate part of its founda- 


tion program. 


5. No district school shall be deprived of its needful share of either 
county levy by reason of it being nonaccredited. 

6. No territory situated within the county shall be excluded from the 
distribution of the school funds of the county solely because such territory 
lies within the boundaries of a joint district. 


History: En. Sec. 17, Ch. 199, L. 1949; 
amd. Sec. 1, Ch. 182, L. 1951; amd. Sec. 1, 
Ch. 272, L. 1955; amd. Sec. 4, Ch. 151, L. 
1961; amd. Sec. 57, Ch. 147, L. 1963; amd. 
Sec. 8, Ch. 267, L. 1963; amd. Sec. 3, 
Ch. 198, L. 1965; amd. Sec. 4, Ch. 3, Ex. 
L. 1969. 


Compiler’s Note 


This section was amended twice in 
1963, once by Ch. 147 and once by Ch. 
267. Neither amendatory act mentioned 
nor included the changes made by the 
other. Since the two amendments do not 
appear to conflict, however, the compiler 
has made a composite section incorporat- 
ing both amendments. 


Amendments. 


Chapter 147, Laws 1963, substituted 
“interest and income moneys available to 
the respective districts” in the second 
sentence of the first paragraph for “all 
other funds available to the respective 
districts from the permanent school fund.” 

Chapter 267, Laws 1963, substituted 
“the proceeds of the basic county twenty- 
provided for in section 75-3706 and the 


75-3619. 


Formula for distribution of state funds. 


five (25) mill common school levy as 
proceeds of the basic special tax for high 
schools, as provided for in section 75- 
4516.1” near the beginning of the section 
for “the proceeds of the county ten (10) 
mill common school levy and the pro- 
ceeds of the county ten (10) mill special 
tax for high schools’; inserted “basic” 
before “county levy” near the beginning 
of the second sentence, before “county 
common school levy” and before “county 
special tax” later in the second sentence, 
and before “county levy” in each of para- 
graphs 1 and 2 and two places in para- 
graph 4; deleted “and the five (5) mill 
tax for elementary schools provided for 
in section 75-1723” after “county levy” 
near the beginning of the second sentence; 
deleted “the uniform district levy and” 
before “county and state equalization aid” 
near the end of the preliminary para- 
graph; and inserted “such” before “coun- 
ty funds” in paragraph 3. 

The 1965 amendment reduced the com- 
mon school levy from 25 to 24 mills. 

The 1969 amendment increased the com- 
mon school levy from 24 to 25 mills. 


At any time when 


the total requirements of the several counties of the state for state equalli- 
zation aid in support of the elementary school and high school foundation 
financial programs of the school districts within said counties shall exceed 
the funds available, the funds on hand shall, subject to the limitation 
hereinafter specified, be apportioned and paid out to the several county 
treasurers in accordance with the following procedure: 
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(1) Determine the ratio that the total funds available to all counties 
in the state in support of the foundation financial program (including the 
funds available for state equalization aid) bears to the total cost of the 
foundation financial program in all counties. 


(2) Determine the ratio that the total funds available to each county 
in support of the foundation financial program (excluding any payment 
for state equalization aid) bears to the cost of the foundation financial 
program of all school districts of the county. 


(3) Counties in which the ratio, as determined in (2) above, exceeds 
the ratio in (1) above, shall not be entitled to distribution of state equaliza- 
tion aid but shall be excluded from further consideration under this 
section. 


(4) After elimination of counties referred to in (3) above, determine 
the ratio that the total funds available to all remaining counties in sup- 
port of the foundation financial program (including the total amount 
available for state equalization aid), bears to the total cost of the founda- 
tion financial program of all such remaining counties. Each remaining 
county shall then be entitled to distribution of funds for state equalization 
aid, which, when added to all other funds available to such county in 
support of the foundation financial program, shall be sufficient to finance 
such proportionate part of the total foundation financial program of all 
school districts in the county. 


The county superintendent of schools shall distribute the funds re- 
ceived by such county from the state for state equalization aid to the 
respective elementary districts and high schools in proportion to the needs 
of each respective elementary district and high school under the founda- 
tion financial program, such distribution to be made by applying to the 
receipts from the state for state equalization aid the formula provided in 
section 75-3618 for the distribution of the proceeds of basic county levies. 


History: En. Sec. 18, Ch. 199, L. 1949; 
amd. Sec. 58, Ch. 147, L. 1963; amd. Sec. 


9, Ch. 267, L. 1963; amd. Sec. 4, Ch. 


198, L. 1965. 


Amendments 


Chapter 147, Laws 1963, substituted 
“state equalization aid” near the beginning 
of the section for “payment from the state 
public school equalization fund”; deleted 
“in said equalization fund” after “funds 
available” in the preliminary paragraph; 
substituted “for state equalization aid” for 
“in the equalization fund,” “from the 
equalization fund,” or “from the public 
school equalization fund” in paragraphs 
(1) and (2), twice in paragraph (4), and 
twice in the final paragraph; and sub- 
stituted “of state equalization aid appor- 
tioned to any school district, when added 
to the amount of interest and income 
moneys apportioned to such school dis- 
trict” in the former proviso to paragraph 
(4) for “apportioned to any school dis- 
trict from said state public school equali- 
zation fund, when added to the amount 


apportioned to such school district from 
the permanent school fund, shall.” 
Chapter 267, Laws 1963, incorporated 
the changes made by Ch. 147, Laws 1963; 
inserted the proviso constituting the pro- 
viso before the numbered paragraphs; de- 
leted from the end of paragraph (4) a 
proviso which (after amendment by Ch. 
147, Laws 1963) read, “provided, however, 
that the amount of state equalization aid 
apportioned to any. school district, when 
added to the amount of interest and in- 
come moneys apportioned to such school 
district not exceed fifty per cent (50%) 
of the total foundation program of such 
district”; and inserted “basic” before 
“county levies” at the end of the section. 
The 1965 amendment deleted a former 
second paragraph, preceding paragraph 
(1), which read: ‘Provided that seventy 
per cent (70%) of state equalization aid 
shall be set aside for the common schools 
and thirty per cent (30%) of state equal- 
ization aid shall be set aside for high 
schools, and provided further that such 
allocation shall not prevent a transfer of 
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and substituted “aid” for “fund” after 
“state equalization” in paragraph (3). 


funds if revenues for the common schools 
shall be in excess of the foundation pro- 
gram requirement for common schools” 


75-3620. State superintendent to give notice if state funds inadequate. 
On or before June 1, 1949, if the requirements of the several school dis- 
tricts of the state for state equalization aid shall exceed the moneys 
available, as soon as such facts shall have been ascertained, the state 
superintendent of public instruction shall certify to each county superin- 
tendent of schools the amount which will be available for state equaliza- 
tion aid for the school districts of his county, and the estimated deficiency 
of funds for state aid in support of these foundation financial programs 
and transportation budgets. The county superintendent, upon receipt of 
such certificate shall notify each school district clerk in his county of the 
information contained therein. 

History: En. Sec. 19, Ch. 199, L. 1949; 
amd. Sec. 59, Ch. 147, L. 1963. 
Amendment 


The 1963 amendment substituted “for 
state equalization aid” in two places in the 


first sentence for “for aid from the state 
public school equalization fund” and for 
‘from said equalization fund”; and deleted 
“to said fund” after “exceed the moneys 
available” in the first sentence. 


75-3621. Resolution to issue warrants—hearing. After July 1, 1949, 
the boards of trustees of any school district which will have insufficient 
funds to meet its approved budget for operating expense; including 
transportation expense, because of a deficiency in state equalization aid, 
may, by majority vote, adopt a resolution authorizing the issuance of 
warrants in excess of funds on hand for payment of budgeted expenses 
which shall not exceed, in the aggregate, the deficiency in payments of 
state equalization aid. 


Such resolutions must be adopted at a regular or special meeting of 
the board, and notice of the time and place of such meeting and the text 
of the proposed resolution shall be given ten (10) days prior to the meeting 
by posting copies of such notice at three (3) public places in the district 
and by one (1) publication of such notice in a newspaper generally circu- 
lated.in the district not less than ten (10) days prior to said meeting. 


Any taxpayer on property within the district, and any parent or 
guardian of a school child residing in the district, may attend such meeting 
and be heard in support of or in opposition to such resolution. The 
deficiency of state equalization aid, evidenced by the certificate of the state 
superintendent, as provided for in section 75-3620 shall be sufficient cause 
for adoption of the resolution. 


History: En. Sec. 20, Ch. 199, L. 1949; 
amd. Sec. 60, Ch. 147, L. 1963. 


Amendment 

The 1963 amendment substituted “in 
state equalization aid” or “of state equali- 
zation aid” for “in the state public school 


equalization fund” after “deficiency” in the 
first paragraph, for “from said state fund” 
at the end of the first paragraph, and for 
“of the state public school equalization 
fund” in the second sentence in the third 
paragraph. 


75-3624. State payments for children of employees residing at state 
institutions. (1) As used in this act “employee” means an employee of a 
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public institution as defined in section 80-1203, R. C. M. 1947, who resides 
on the property of the public institution. 


(2) <A school district shall receive annually from moneys available 
for state equalization aid one hundred fifty dollars ($150.00) for each ele- 
mentary pupil, and two hundred fifty dollars ($250.00) for each high 
school pupil, whose parents are employees of an institution located in the 
school district where the pupil attends school or in a school district 
which has a tuition agreement with the district where the pupil attends 
school. 


(3) The school board of a school district which is eligible for such aid 
shall apply to the state superintendent of public instruction. 


(4) Payments received under this act shall be deposited to the credit 
of the general fund of the school district. Such payments shall not be 
considered as part of normal state equalization aid. 

History: En. Sec. 1, Ch. 101, L. 1965. Title of Act 


Tho An act providing for payments by the 
Compiler's Note . state to school districts if children of a 
Section 80-1203, referred to in subsec- state employee who resides on the prop- 


tion (1) of this section, was repealed by i. et Meavennatet "a eet 
Sec. 101, Ch. 199, Laws 1965. However, nik fe ene e institution attend school in 


the same institutions are now listed in 
section 80-1403. 


CHAPTER 37—FINANCE 


Section 75-3701. Public school fund. 
75-3706. Common school levy. 
75-3722. Duties of county treasurer. 
75-3738. Financial administration of interlocal co-operative agreement. 
75-3739. Prime and co-operating agencies. 
75-3740. School district as prime agency—special nonbudgeted fund. 
75-3741. School district as co-operating agency—transfer of financial support 
—source of support. 
75-3742. Title 75 applicable—exceptions. 


75-3701. (1201) Public school fund. ‘The principal of the public 
school fund shall be carried by the state treasurer as a subfund in the 
trust and legacy fund and shall remain irreducible and permanent. That 
said fund shall be derived from the following sources, to wit: Appro- 
priations and donations by the state; donations and bequests by indi- 
viduals to the state or common schools; the proceeds of land and other 
property which revert to the state by escheat and forfeiture; the proceeds 
of all property granted to the state, when the purpose of the grant is not 
specified or is uncertain; funds accumulated in the treasury of the state 
for the disbursement of which provision has not been made by law; the 
proceeds of the sale of timber, stone, materials, or other property from 
school lands other than those granted for specific purposes, and all 
moneys other than rental recovered from persons trespassing on said 
lands; five per centum (5%) of the proceeds of the sale of public lands 
lying within the state which shall be sold by the United States subse- 
quent to the admission of the state into the Union as approved by section 
15 of the Enabling Act; the principal of all funds arising from the sale 
of lands and other property which have been and may be hereafter granted 
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to the state for the support of common schools, and such other funds as 
may be provided by the legislative enactment. 


History: Ap. p. Sec. 1940, Pol. C. 
1895; amd. Sec. 11, p. 133, L. 1897; re-en. 
Sec. 993, Rev. C. 1907; re-en. Sec. 2000, 
Ch. 76, L. 1913; re-en. Sec. 1201, R. C. M. 
1921; amd. Sec. 223, Ch. 147, L. 1963. 


Amendment 


The 1963 amendment rewrote the first 
sentence, which previously read: “The 
principal of the state school fund shall 
remain irreducible and permanent.” 


75-3706. (1202) Common school levy. In addition to the provisions 
for the support of the common schools, hereinbefore provided, it shall be 
the duty of the county commissioners of each county in the state to levy 
an annual basic tax of twenty-five (25) mills on the dollar of the taxable 
value of all taxable property within the county, which levy shall be made 
at the time and in the manner provided by law for the levying of taxes 
for county purposes, which tax shall be collected by the county treasurer 
at the same time and in the same manner as state and county taxes are 
collected; provided that if a basic levy of less than twenty-five (25) 
mills should be sufficient to meet the total of the approved budgets of all 
school districts within the county, then such lesser basic levy shall be 
made, but no school district within a county levying less than the. basic 
twenty-five (25) mills shall receive any apportionment of state equaliza- 
tion aid; it shall be the duty of the board of county commissioners to 
levy, if necessary, an additional tax in such number of mills on the taxable 
value of all taxable property within the county as shall be required to 
provide the foundation program for all school districts within the county. 
The county superintendent shall apportion the proceeds of such additional 
tax levy to each school district within the county after apportionment 
of the basic county common school levy as provided in section 75-3618 
and the state equalization aid as provided in section 75-3619. 


For the further support of the common schools, there shall also be 
set apart by the county treasurer all moneys paid into the county treasury 
arising from all fines for violations of law, unless otherwise specified by 
law. Such moneys shall be forthwith paid into the county treasury by 
the officer receiving the same, and be added to the yearly school fund 
raised by taxation. 


History: Ap. p. Sec. 44, p. 630, Cod. 
Stat. 1871; re-en. Sec. 43, p. 132, L. 1874; 
re-en. Sec. 1130, 5th Div. Rev. Stat. 1879; 
re-en. Sec. 1902, 5th Div. Comp. Stat. 
1887; amd. Sec. 1940, Pol. C. 1895; amd. 
Sec. 1940a, p. 134, L. 1897; amd. Sec. 1, 
p. 12, L. 1901; amd. Sec. 1, Ch. 51, L. 
1907; re-en. Sec. 994, Rev. C. 1907; amd. 
Sec. 2001, Ch. 76, L. 1913; amd. Sec. 31, 
Ch. 196, L. 1919; re-en. Sec. 1202, R. C. M. 
1921; amd. Sec. 1, Ch. 123, L. 1929; amd. 
Sec. 1, Ch. 273, L. 1947; amd. Sec. 11, Ch. 
199, L. 1949; amd. Sec. 10, Ch. 267, L. 


1963; amd. Sec. 5, Ch. 198, L. 1965; amd. 


Sec. 3, Ch. 3, Ex. L. 1969. 


Amendments 

The 1963 amendment inserted “basic” 
before “tax” or “levy” in three places; 
increased the specified levy from ten to 


twenty-five mills; made minor changes in 
phraseology; and added to the first para- 
graph the words “it shall be the duty of 
the board of county commissioners to 
levy. if necessary, an additional tax in 
such number of mills on the taxable value 
of all taxable property within each school 
district as shall be required to provide the 
foundation program for such school dis- 
trict.” 

The 1965 amendment reduced the spec- 
ified levy from 25 to 24 mills; substituted 
“of state equalization aid” for “from the 
state public school equalization fund” 
after “apportionment”; substituted “the 
county” for “each school district” after 
“taxable property within” near the end 
of the first sentence; substituted “all 
school districts within the county” for 
“such school district” at the end of the 
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The 1969 amendment increased the spe- 
cified levy from 24 to 25 mills. 


first sentence of the first paragraph; and 
added the second sentence to the first 
paragraph. 


75-3709. (1205) Purposes for which money may be used. 


References 


Wyatt v. School District No. 104, 148 M 
Sae41/7 Pez 221, 224" 


75-3722. (1213) Duties of county treasurer. 
of the county treasurer of each county: 

1. To receive and hold all school moneys and to keep a separate 
account of their disbursements to the several school districts which shall 
be entitled to receive them according to the apportionment of the county 
superintendent. A separate account shall be maintained for each fund 
supported by a county-wide levy for a specific, authorized purpose, includ- 
ing (1) the basic county mill levy for elementary schools as provided in 
section 75-3706, (2) the basic special tax for high schools as provided in 
section 75-4516.1, (3) the county levy for high school transportation as 
provided in section 75-3414, (4) the county levy for the high school re- 
tirement systems as provided in sections 68-603 and 75-2709, and such 
other county levy as may be required. 

Zito Siar tit: [Samecastparentvolume:] 

History: Ap. p. Sec. 1880, Pol. C. 


It shall be the duty 


(1) and (2) in the second sentence of 


1895; re-en. Sec. 941, Rev. C. 1907; amd. 
Sec. 2010, Ch. 76, L. 1913; re-en. Sec. 
1213, R. C. M. 1921; amd. Sec. 1, Ch. 144, 
L. 1929; amd. Sec. 1, Ch. 62, L. 1961; 
amd. Sec. 11, Ch. 267, L. 1963. 


Amendment 
The 1963 amendment substituted clauses 


75-3728. (1218.1) 


Compiler’s Notes 

Chapter 124 of the 1917 session laws, 
referred to in this section in the parent 
volume, has been repealed. Sections 1 to 
Oand 13 10,18 ot Chapter 124 avere (re- 
pealed by Ch. 139, Laws 1933 and section 


75-3738. 


paragraph 1 for clauses reading, ‘‘(1) the 
county ten-mill levy for elementary 
schools, (2) the county ten-mill levy for 
high schools”; and added the words “and 
such other county levy as may be re- 
quired” at the end of paragraph 1. 


Preamble—acknowledgment of state’s obligation, etc. 


11 was, repealed by.Ch. 60, Laws 1927: 
Sections 10 and 12 were compiled as sec- 
tions 81-1901 and 81-1902 in this code and 
were repealed by Sec. 8, Ch. 184, Laws 
961. 


Financial administration of interlocal co-operative agree- 


ment. School districts or school districts and other public agencies en- 
tering into an interlocal co-operative agreement under the provisions 
of chapter 49, Title 16, R. C. M. 1947, :shall\ be subject to the’ pre 
visions of this act for the purposes of the financial administration of 
such agreement. 

History: En. Sec. 1, Ch. 313, L. 1969. 


Title of Act 
An act providing for the financial ad- 


75-3739. Prime and co-operating agencies. For the purposes of this 
act, the prime agency shall be the school district or other public agency 
vested with the financial administration of the interlocal co-operative 
agreement under the terms of such agreement and the co-operating agency 
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shall be any school district or public agency other than the prime agency 
who is a party to the contract creating the interlocal co-operative agree- 
ment. 

History: En. Sec. 2, Ch. 313, L. 1969. 


75-3740. School district as prime agency—special nonbudgeted fund. 
When the prime agency is.a school district, it is hereby authorized 
and required to establish a special nonbudgeted fund as provided in sec- 
tion 75-3722, R. C. M. 1947, for the purpose of the financial adminis- 
tration of the interlocal co-operative agreement. All revenues received, 
including federal, state, or other types of grant payments in direct sup- 
port of the agreement and the financial support provided by co-operating 
agencies, shall be deposited in such special nonbudgeted fund. All finan- 
cial support of the agreement contributed by the school district, desig- 
nated as the prime agency, shall be transferred to the special nonbudgeted 
fund from any fund maintained by such school district by resolution 
of the board of trustees; provided that the transfer shall be made from 
a fund to finance expenditures of the interlocal co-operative agreement 
that are comparable to the statutory provisions creating such fund and 
within the currently adopted budget; and provided further that no 
transfer shall be made from fund VIII, miscellaneous federal funds, 
as provided in section 75-3722, R. C. M. 1947, without the express ap- 
proval of the state superintendent. All expenditures in support of the 
interlocal co-operative agreement shall be made from the special non- 
budgeted fund established by the school district prime agency; pro- 
vided that expenditures in support of such agreement may be made from 
fund VIII, miscellaneous federal funds when the express approval of 
the state superintendent is given. 

History.sa oe EC. Che 313, 1b.41969; 


75-3741. School district as co-operating agency—transfer of finan- 
cial support—source of support. When a school district is the co-oper- 
ating agency, it is hereby authorized to transfer its financial support of 
the agreement under the interlocal co-operative contract to the prime 
agency by school district warrant. Such financial support may be pro- 
vided from any fund maintained by the school district; provided that 
the fund utilized for the financial support shall finance only those expen- 
ditures of the interlocal co-operative agreement that are comparable to 
the statutory provisions creating such fund and within the currently 
adopted budget; and provided further that no financial support shall be 
financed from fund VIII, miscellaneous federal funds without the ex- 
press approval of the state superintendent of public instruction. 

History: En. Sec. 4, Ch. 313, L. 1969. 


75-3742. Title 75 applicable—exceptions. The statutory provisions 
of Title 75, R. C. M. 1947, shall apply to any and all school districts 
who are parties to an interlocal co-operative contract unless the specific 
provisions of this act or chapter 49, Title 16, R. C. M. 1947, are ap- 
plicable. 

History: En. Sec. 5, Ch. 313, L. 1969. 
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CHAPTER 38—EXTRA TAXATION FOR SCHOOL PURPOSES 


Section 75-3801. District school taxes—election. 
75-3806. Building reserve fund—election. 


75-3801. (1219) District school taxes—election. (1) Whenever the 
board of trustees of any school district shall deem it necessary to raise 
money by taxation in excess of the levy required to meet its maximum 
budgets as specified in section 75-1713.1, for the purpose of maintaining 
the schools of said district, or building, altering, repairing or enlarging 
any schoolhouse or houses of such district, for furnishing additional school 
facilities for said district, or for any other purpose necessary for the proper 
operation and maintenance of the schools of said district, said board of 
trustees shall determine and fix the amount necessary and required for 
such purpose or purposes in addition to the maximum budgets herein- 
before provided for, and it shall submit the question of an additional 
levy to raise said excess amount to the qualified electors residing within 
the district who are taxpayers and whose names appear upon the last 
completed assessment roll of the county for state, county and school 
taxes, either at the regular annual election held in said district, or at 
a special election called for that purpose by the board of trustees of 
said district. Such election shall be called by resolution in the same 
manner as provided for other school elections, and shall be held prior 
to August first. 


(2) Whenever the board of trustees of any district or county high 
school shall deem it necessary to raise money by taxation in excess of 
the levy required to meet its maximum budgets as specified in section 
75-4518.1 for the purpose of maintaining the high schools of said district 
or the county high school, or building, altering, repairing or enlarging 
any schoolhouse or houses of such district or county high school, for 
furnishing additional school facilities for said district, or county high 
school, or for any other purpose necessary for the proper operation and 
maintenance of the schools of said district, or county high school, said 
board of trustees shall determine and fix the amount necessary and 
required for such purpose or purposes in addition to any other legal 
levies on the district, including the approved addition to its foundation 
program hereinbefore provided for, and in the case of the district high 
school it shall submit the question of an additional levy to raise said 
amount to the qualified electors residing within the district who are 
taxpayers and whose names appear upon the last completed assess- 
ment roll of the county for state, county and school taxes, either at 
the regular annual election held in said district or at a special elec- 
tion called for that purpose by the board of trustees of said district. 
In the case of the county high school the board shall submit the ques- 
tion of an additional levy to raise said amount to the qualified elec- 
tors residing within the county, exclusive of those residing within any 
district maintaining a district high school in the county, who are tax- 
payers and whose names appear upon the last completed assessment roll 
in the county for state, county and school taxes, either at the regular 
annual elections held in said districts, or special elections called for 
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that purpose by the board of trustees of said county high school. Such 
election shall be called by resolution in the same manner as provided 
for other school elections, and shall be held prior to August first; and 
provided, further, that the provisions of this act shall not prevent the 
voting of a special levy on a high school district as provided for in 


chapter 130, Laws of 1949 (75-4609). 


History: En. Sec. 1, Ch. 93, L. 1917; 
re-en. Sec. 1219, R. C. M. 1921; amd. Sec. 
1, Ch. 120, L. 1925; amd. Sec. 1, Ch. 144, 
L. 1935; amd. Sec. 12, Ch. 199, L. 1949; 
amd. Sec. 1, Ch. 210, L. 1951; amd. Sec. 
2, ,@y 2247, 1491953¢ amd: Sec. (125. Ch, 


267,715, 29635"amds Sec. “1,°Ch,.~<140, LE, 


1967; amd. Sec. 1, Ch. 168, L. 1969. 


Amendments 


The 1963 amendment substituted “its 
maximum budgets as specified in section 
75-1713.1” near the beginning of subsec- 
tion (1) for “its foundation program and 
approved additions thereto within the 
limitations of thirty per cent (30%) here- 
inbefore specified”; substituted “in addi- 
tion to the maximum budgets” later in 
subsection (1) for “in addition to the five 


(5) mill levy and the approved addition 
to its foundation program”; and _ substi- 
tuted “its maximum budgets as specified 
in section 75-4518.1” near the beginning of 
subsection (2) for “its foundation pro- 
gram and approved additions thereto with- 
in the limitation hereinbefore specified.” 

The 1967 amendment inserted “regis- 
tered” before “electors” throughout this 
section. 

The 1969 amendment deleted “regis- 
tered” before “electors” throughout the 
section. 


Effective Date 
Section 2 of Ch. 168, Laws 1969 pro- 
vided the act should be in effect from and 


after its passage and approval. Approved 
February 28, 1969. 


75-3806. Building reserve fund—election. (1) The board of trustees 
of any school district may, whenever a majority thereof so decide, submit 
to the electors of the district the question whether the board shall be 
authorized to create a building reserve fund of a certain amount, to be 
raised within a specified number of years, for the purpose of the erection, 
equipping or enlargement of school buildings, teacherages, garages, or 
other buildings needed for school purposes. The reserve fund shall not 
exceed five (5) per cent of the value of the taxable property in the district. 
If created, the fund shall be held by the county treasurer and by him 
credited to the school district creating same, to be used for the purposes 
specified in this section and not for any other purpose. Whenever the 
county has under its control any moneys credited to the fund from taxa- 
tion or from the sale of bonds by a school district for a building reserve 
fund for which there is no immediate demand, which in the judgment of 
the governing body of the school district it would be advantageous to 
invest in any interest-bearing deposits in a state or national bank insured 
by the F.D.1.C., or obligations of the United States of America, either 
short-term or long-term, such governing body may in its discretion direct 
the county treasurer to make such investments. Interest earned from such 
investments, except interest on the sale of bonds accrued in the period 
between the date of issue and the time of purchase which must be 
credited to the sinking fund, may be credited to the sinking fund of the 
school district or to the fund from which the money was withdrawn. 
The trustees may authorize expenditures from interest earned, except 
as provided above, for furnishing and equipping the buildings for which 
the bonds were sold. 

(2) The election shall be held in the manner prescribed for election 
on the issuance of school bonds, except that the ballots must contain 
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the words “building reserve fund, yes” and “building reserve fund, no.” 
If the majority of the votes at the election are “building reserve fund, 
yes,” the clerk of the district shall immediately notify the board of county 
commissioners and the county treasurer, and the board of county com- 
missioners shall thereafter levy annually the tax necessary to raise the 
funds for the number of years specified. The funds shall be kept in the 
custody of the county treasurer until sufficient funds have been raised 
to commence the building contemplated by the school district. 

(3) At any time after the raising of a building reserve fund has been 
commenced by any school district, the board of school trustees may submit 
to the electors of the district, as provided by law, the question whether 
the board shall be authorized to issue bonds of the district for the balance 
of the building reserve fund. If both reserve funds and bond funds are 
needed for the purposes authorized herein, the reserve funds must be 
used prior to using funds for the issuance and sale of bonds. If the bonds 
are authorized, the annual building reserve fund levy shall be discontinued 
by the board of county commissioners when the levy is commenced for 
payment of the bonds. 

Amendments 


History: En. Sec. 1, Ch. 85, L. 1967; 
amd. Sec. 3, Ch. 268, L. 1969. 


Title of Act 

An act authorizing elections in school 
districts for a school district building 
reserve fund not to exceed five per cent 
of taxable value of school district prop- 
erty to be used for buildings and equip- 
ment, providing for tax levy, requiring 
election for issuance of school bonds 
within limitation of law if required and 
allowing for investment of funds. 


The 1969 amendment, in the fifth sen- 
tence of subsection (1), inserted “except 
interest on the sale * * * must be credited 
to the sinking fund”. after “such invest- 
ments,’ substituted “may be credited” for 
“shall be credited” before “to the sinking 
fund”, substituted “or to the fund from 
which the money was withdrawn” for 
“notwithstanding the provisions of subsec- 
tion (6) of séction 16-2618” at the end 
and added the last sentence. 


CHAPTER 39—BONDS 


Section 75-3904. Limitation of term of bonds—interest—redemption. 


75-3908. 
75-3914. 


75-3901. (1224.1) 
pon bonds, etc. 


Combined Grade School and High 
School 


Board of trustees of high school district 
and common school district included 
therein had authority to build grade 
school and high school in one unit sharing 
common facilities “and'’ “to issue’ bonds 
therefor. Long v. School District No. 44, 
149 M 220, 425 P 2d 822. 


Petition and election required for bond issues for other purposes. 
Percentage of electors required to authorize bond issue. 


Boards of trustees of school districts may issue cou- 


Bond issue of joint common school dis- 
trict and high school district for purpose 
of building combined grade school and 
high school was not illegal for failure to 
state. separately on, ballot, costhots lance 
Elliot v. School District No. 64-JT, Mus- 
selshell-Rosebud County, 149 M 299, 425 
P: 2d 826: 


75-3904. (1224.4) Limitation of term of bonds—interest—redemption. 


No school district bonds shall be issued for a term longer than twenty (20) 
years, provided, however, that bonds issued to refund or redeem out- 
standing bonds shall not be issued for a longer term than ten (10) years, 
except when the unexpired term of the bonds to be refunded is in excess 
of ten (10) years, in which case the refunding bonds may be issued for 
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such unexpired term. All bonds issued for a longer term than five (5) 
years shall be redeemable at the option of the school district five (5) years 
from the date of issue and on any payment due date thereafter before 
maturity and shall be so stated on the face of the bonds. The interest 
shall not exceed six per centum (6%) and shall be payable semiannually. 


History: En. Sec. 4, Ch. 147, L. 1927; 
amd. Sec. 1, Ch. 25, L. 1931; amd. Sec. 2, 
Che 1/8. 12 1939. amd. SecA. Ch. 273, L. 
1967. 


Amendments 

The 1967 amendment substituted the 
second sentence for one which read “All 
bonds shall be redeemable when one-half 


has expired and on any interest due date 
thereafter prior to their maturity, and 
such redemption right must be stated on 
the face of each bond.” 


Effective Date 


Section) 2 of “Chi 5273, Laws, 1967 pro= 
vided the act should be in effect from 
and after its passage and approval. Ap- 


of the term for which they were issued proved March 2, 1967. 

75-3908. (1224.8) Petition and election required for bond issues for 
other purposes. School district bonds for any other purpose than those 
stated in sections 75-3906 and 75-3907, shall not be issued unless author- 
ized at a duly called election at which the question of issuing such bonds 
was submitted to the electors of the school district; and no such election 
shall be called unless proceedings have been commenced by resolution 
upon the part of the board of trustees of the school district of its own 
motion and without any petition being filed therefor or unless there has 
been presented to the board of trustees a petition asking that such elec- 
tion be held and such question be submitted, signed by not less than 
twenty per centum (20%) of the qualified registered electors residing 
within the school district, who are taxpayers upon property therein and 
whose names appear on the last completed assessment roll for state, 
county and school district taxes. 


History: En. Sec. 8, Ch. 147, L. 1927; 
amd. Sec. 1, Ch. 54, L. 1967. 


Repealing Clause 

Section 2 of Ch. 54, Laws 1967 repealed 
all acts and parts of acts in conflict there- 
Amendments with. 

The 1967 amendment inserted ‘“pro- 
ceedings * * * being filed therefor or 
unless” after “shall be called unless.” 


75-3910. 
etc. 


(1224.10) Meeting of board of trustees to consider petition, 


Bond Sale Resolution 

School bond election was not invalid for 
failure of clerk to set out in full in minute 
books of board of trustees resolution au- 
thorizing sale of bonds, in absence of 
showing that resolution itself was defec- 


75-3911. (1224.11) 


Form of Ballot 


Use of words “For” and “Against” on 
ballot in school bond election was sub- 


tive since statute does not require that 
minute books reflect exact contents of 
resolution. Elliot v. School District No. 
64-JT, Musselshell-Rosebud County, 149 
M 299, 425 P 2d 826. 


Preparation of ballots—form. 


words “Yes” and “No.” Elliot v. School 
District No. 64-JT, Musselshell-Rosebud 
County, 149 M 299, 425 P 2d 826. 


stantial compliance with statute requiring 


75-3914. (1224.14) Percentage of electors required to authorize 
bond issue. Whenever the question of issuing bonds for any purpose 
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is submitted to the qualified electors of a school district at either a 
general or special school election if forty (40) per centum of the 
qualified electors entitled to vote on such question at such election vote 
thereon and a majority of such votes shall be cast in favor of such 
proposition then said proposition shall be deemed to have been approved 
and adopted; provided, moreover, that if less than forty (40) per centum, 
but more than thirty (30) per centum of such qualified electors vote 
on such question at such election and sixty (60) per centum or more 
of such votes shall be cast in favor of such proposition, then such prop- 
osition shall be deemed to have been approved and adopted, otherwise 


such question shall be deemed to have been rejected. 


History: En. Sec. 14, Ch. 147, L. 1927; 
amd. Sec. 1, Ch. 40, L. 1935; amd. Sec. 1, 
Chiadee 919372 2amd, faecal Ch 103. eL: 
1969. 


Amendments 

The 1969 amendment rewrote this sec- 
tion to permit approval of bond question 
even if less than forty per cent of the 


75-3915. 


Mandamus To Compel Issuance of 
Bonds 

Court would not compel board to issue 
bonds for construction of school where 
board was making good faith effort to 
solve financial aspects of building pro- 


75-3917. (1224.17) 


Failure To Advertise 

Failure to cause notice of sale of bonds 
to be published in New York City news- 
paper as required by statute was no rea- 


qualified electors entitled to vote on the 
question do so. For previous text, see 
parent volume. 


Effective Date 
Section 2 of Ch. 103, Laws 1969 pro- 
vided the act should be in effect from and 


after its passage and approval. Approved 
February 24, 1969. 


(1224.15) Meeting of board of trustees, etc. 


posed school; litigation which was insti- 
tuted to test validity of bond election 
suspended running of sixty-day period 
in statute. State ex rel. Tilzey v. School 
District No. 44, 149 M 509, 428 P 2d 974. 


Publication of notice of sale. 


son for invalidating bond election and 
subsequent bond issue. Elliot v. School 
District No. 64-JT, Musselshell-Rosebud 
County, 149 M 299, 425 P 2d 826. 


CHAPTER 41—HIGH SCHOOLS—COUNTY—JUNIOR AND. DISTRICT— 
Pr SULOOn > y laoNts 


Section 75-4120. Authority to abolish or to unify. 
75-4120.1. Procedure for unification of county high school. 
75-4120.2. Appointment and terms of additional trustees after. unification— 
county as high school district. 
75-4120.3. Adoption of budget after unification. 


75-4121. Petition to abolish county high school to be filed. 

75-4122. Commissioners to submit question. 

75-4123. Publication of notice and preparation of pollbooks. 

75-4124. Further notice required—manner of holding election—ballots, 

75-4125. Action by board of county commissioners when election favors 
abolishing county high school. 

75-4126. When election favors retaining high school. 

75-4127. Disposition of unexpended funds of county high school after abolish- 
ment or unification. 

75-4128. Disposition of property of county high school when abolished or 
unified—inventory—appraisal—compensation of appraisers. 

75-4130. Board of county commissioners to sell—manner of sale—execution of 


deeds. 
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75-4133. Disposition of taxes levied for county high school but unpaid before 
abolishment or unification. 

75-4134. Liquidation of bonded indebtedness of county high school upon 
abolishment or unification. 

75-4138. School districts may establish high schools and county high schools 
a branch—transportation. 

75-4139. Approval of superintendent of public instruction—how secured. 

75-4146. Expenditure of money for transportation of high school pupils. 


75-4120. (1262.19) Authority to abolish or to unify. Any county in 
which a county high school has been established may abolish such county 
high school or unify it with and make it a part of the public school 
system of the school district in which it is located and dispose of all 
property belonging thereto in the manner provided in this chapter. 

History: En. Sec. 19, Ch. 148, L. 1931; it with and make it a part of the public 


amd. Sec. 1, Ch. 261, L. 1963. school system of the school district in 


hich it is located.” 
Amendment which it is lo 


The 1963 amendment inserted “or unify 


75-4120.1. Procedure for unification of county high school. A county 
high school may be unified with and made a part of the school district in 
which the county high school is located in the following manner: If the 
board of trustees of the county high school and the board of trustees of 
the school district in which the county high school is located shall each 
-pass a resolution requesting unification and an election thereon and shall 
each file copies of the respective resolutions with the county superin- 
tendent of schools, or if a petition signed by ten per cent (10%) of the 
qualified electors of the high school district where the county high school 
is located, or of the county if it is not divided into high school districts, 
is filed with the county superintendent requesting that an election on the 
question of unification be held, the county superintendent within not less 
than twenty (20) nor more than thirty (30) days shall cause notice of 
election to be given by posting and publication. The question shall be 
submitted to the qualified electors of the high school district where the 
county high school is located or to the qualified electors of the county if 
it is not divided into high school districts. The notice shall be posted in 
three (3) public places in each school district of the high school district, 
or of the county if it is not divided into high school districts, and at least 
one (1) voting place shall be provided in each such school district. The 
notice shall also be published once in a newspaper published in the 
county and having general circulation therein. The notice shall specify 
the voting places, the time when the polls shall be open and that the 
question to be submitted is FOR or AGAINST unification. 

If a majority of the votes cast at such election shall be FOR unifica- 
tion the county superintendent shall make an order that unification shall 
be effective the following July 1. 

If a majority of the votes cast at such election shall be AGAINST uni- 
fication the county superintendent shall so declare. 

Persons qualified to vote for school trustees shall be eligible to vote at 
the election provided for herein and as far as applicable the statutes re- 
lating to the election of school trustees shall govern such election. 
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Hi . ; . h. L. 1965, district in which the county high school 
aon cae Se oy is located; amending sections 75-1421, 75- 


Title of Act 4122, 75-4123, 75-4124, 75-4125, and 75- 


An act changing the procedure for uni- 4126, R. C. M. 1947. 
fying a county high school with the school 


75-4120.2. Appointment and terms of additional trustees after uni- 
fication—county as high school district. If unification is accomplished, 
immediately after the effective date the county superintendent of schools 
in those counties which have been divided into high school districts shall 
appoint additional board of trustee members in the manner provided by 
section 75-4601, R. C. M. 1947, if the majority of the school districts lying 
within the high school district so request. If the county has not been di- 
vided into high school districts, the county shall immediately upon uni- 
fication, become a high school district in its entirety in the same manner 
as if action had been taken under section 75-4602, R. C. M. 1947. Mem- 
bers appointed by the county superintendent of schools shall hold office 
until the next annual school election when there shall be elected a trustee 
to replace each appointed member. 

History: En. Sec. 2, Ch. 37, L. 1965. 


75-4120.3. Adoption of budget after unification. If unification is 
accomplished, the board of trustees of the district which was unified with 
the county high school shall adopt a high school budget for the next fiscal 
year on the fourth Monday in June preceding the effective date of uni- 
fication. 

History: En. Sec. 3, Ch. 37, L. 1965. 


75-4121. (1262.20) Petition to abolish county high school to be filed. 
Between the first day of July and the first day of September in any year 
in which a general election is held in the state of Montana twenty per 
centum (20 %) or more, of the qualified registered electors of any county 
maintaining a county high school who are also assessed in their own 
names on the assessment books of the county for that year upon real or 
personal property may file their written petition with the county clerk of 
the county praying that the county high school be abolished. 


History: En. Sec. 20, Ch. 148, L. 1931; high school be unified with and made a 
amd. Sec. 2, Ch. 261, L. 1963; amd. Sec. part of the public school system of the 


4 eCh wats 1 905. school district in which said county high 

school is located” at the end of the section. 

Amendments The 1965 amendment deleted the words 

The 1963 amendment inserted “regis- that had been added at the end of the 
tered” between “qualified” and “electors”; section by the 1963 amendment. 


and added “or praying that the county 


75-4122. (1262.21) Commissioners to submit question. At the first 
regular monthly meeting of the board of county commissioners of the 
county immediately following such filing the petition shall be called to 
the attention of the board by the county clerk; and the board shall im- 
mediately direct the submission to the registered voters of the county at 
the ensuing general election for that year of the question whether the 
county high school of the county should be abolished. 
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History: En. Sec. 21, Ch. 148, L. 1931; 
amd. Sec. 3, Ch. 261, L. 1963; amd. Sec. 
Del, 15/, Ls. 1965, 


Amendments 


The 1963 amendment inserted “of the 
question appearing in the petition” after 


SCHOOLS 


75-4124 


of the section the words “of the question 
whether the county high school of the 
county should be abolished.” 

The 1965 amendment deleted the words 
inserted by the 1963 amendment and re- 
stored the words deleted by the 1963 
amendment. 


“submission”; and deleted from the end 


75-4123. (1262.22) Publication of notice and preparation of poll- 
books. The county clerk of the county shall publish a notice of the filing 
and purpose of the said petition, which notice shall contain the question 
of abolishing the county high school. The notice shall also state that the 
said question will be submitted at the ensuing general election. The notice 
shall be published at least once a week for four successive weeks in some 
newspaper of general circulation published in the county, and, if there be 
none, in such newspaper as the board of county commissioners may 
designate, the first publication of such notice to be made between Sep- 
tember 1 and September 15 of the said year. The county clerk of said 
county shall prepare suitable pollbooks containing the names of all reg- 


istered electors at the expense of the county. 


History: En. Sec. 22, Ch. 148, L. 1931; 
amd. Sec. 4, Ch. 261, L. 1963; amd. Sec. 
6, Ch. 37, L. 1965. 


Amendments 


The 1963 amendment divided the for- 
mer text into three sentences; inserted 
“which notice shall contain the question 
of either abolishing the county high school 
or of unifying the county high school with 
and making it a part of the public school 
system of the school district in which it 
is located” at the end of the first sentence; 


that the question of abolishing the county 
high school in the county will be sub- 
mitted at the ensuing general election”; 
inserted “The notice shall be published” 
at the beginning of the third sentence; 
and added the fourth sentence. 

The 1965 amendment substituted “abol- 
ishing the county high school” at the end 
of the first sentence for “either abolishing 
the county high school or of unifying the 
county high school with and making it a 
part of the public school system of the 
school district in which it is located.” 


substituted the second sentence for “and 


75-4124. (1262.23) Further notice required—manner of holding elec- 
tion—ballots. Further notice of the submission of the question shall be 
given, and such question shall be submitted to the registered voters of 
the county at the ensuing general election in November, and the votes 
cast thereon canvassed and returns thereof made in the manner provided 
by law for the election of county officers at that election, subject, how- 
ever, to the following special requirements: 


The votes for or against abolishment of the county high school shall 
be cast by ballot in substantially the following form. 


Abolishment of county high school. 
[] For the abolishment of the county high school. 


[] Against the abolishment of the county high school. 


An elector may vote for the question submitted to him for considera- 
tion by placing an “X” in the square immediately before the words “For 
the abolishment of the county high school”; and a ballot so marked and 
cast shall be counted in favor of abolishing the county high school. An 
elector may vote against the question submitted to him for consideration 
by placing an “X” in the square immediately preceding the words “Against 
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the abolishment of the county high school’; and a ballot so. marked and 
cast shall be counted against abolishing the county high school. 


History: En. Sec. 23, Ch. 148, L. 1931; 
amd. Sec. 5, Ch. 261, L. 1963; amd. Sec. 
7,°Ch.937, E1965; 


Amendments 


The 1963 amendment substituted for the 
second paragraph a paragraph reading, 
“Tf the question is to abolish the county 
high school, the votes for or against 
abolishment of the county high school 
shall be cast by ballot in substantially 
the following form under A. But if the 
question is to unify the county high 
school and make it a part of the public 
school system of. the school district in 
which the county high school is located, 
then a ballot similar to form B shall be 
used”; inserted, with a designation “A”, 
the caption for the ballot form on abol- 
ishment of the county high school; in- 


75-4125. (1262.24) 


serted a ballot form B on the question 
of unification of the county high school; 
substituted “the question submitted to 
him for consideration” in the final para- 
graph for “abolishing the county high 
school” and “the abolishment of the 
county high school”; and inserted “(or 
unification)” or -“(or unifying)” after 
“abolishment” or “abolishing” in four 
places in the final paragraph. 


The 1965 amendment restored the sec- 
ond paragraph to substantially its original 
form; deleted “A” from the caption for 
the ballot form on abolishment of the 
county high school; deleted ballot form B 
on unification of the county high school; 
and deleted from the final paragraph the 
words “(or unification)” and “(or unify- 
ing)” that had been inserted by the 1963 
amendment. 


Action by board of county commissioners when 


election favors abolishing county high school. If a majority of all votes 
cast at such general election upon the question of the abolishment of the 
county high school shall be in favor of abolishing the same the board of 
county commissioners of the county at its first regular meeting in Decem- 
ber following the election shall make and enter at large upon its minutes 
an abstract of the votes so cast and a resolution that in accordance 
therewith on and after July lst of the year immediately following the 


county high school of the county shall be, and is thereby abolished. 


History: En. Sec. 24, Ch. 148, L. 1931; 
amd. Sec. 6, Ch. 261, L. 1963; amd. Sec. 
8, Ch. 37, L. 1965. 


Amendments 


The 1963 amendment substituted ‘“ques- 
tion of the abolishment or the unification 
of the county high school with and mak- 
ing it a part of the public school system 
of the school district in which the county 
high school is located shall be in favor 
of abolishing or unifying the same” in 
the first part of the section for “question 
of the abolishment of the county high 
school shall be in favor of abolishing the 
same”; added at the end of the section 
the words “or, in case of unification, that 
the county high school shall be and is 
thereby unified with and made a part of 


75-4126. (1262.25) 


the public school system of the school 
district in which the county high school 
is located, and that the board of trustees 
of said county high school shall be and is 
thereby dissolved, and that its powers and 
duties shall be and are thereby assigned 
to the board of trustees of the school dis- 
trict with which the county high school - 
was unified, provided, that the board of 
trustees of said school district shall have, 
and is hereby given the power and author- 
ity to prepare and adopt the preliminary 
high school budget for the ensuing fiscal 
year beginning on said July lst’; and 
made a minor change in phraseology. 

The 1965 amendment restored the sec- 
tion to its original form except for a 
minor change in phraseology. 


When election favors retaining high school. But 


if a majority of all votes cast at such election shall be against the abolish- 
ment of the county high school a similar abstract of the votes shall in 
like manner be entered by the board of county commissioners at large 
upon their minutes at its December meeting aforesaid; and no further sub- 
mission of the question of abolishing the county high school shall be had 
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in that county for at least two (2) years thereafter, provided that if an 
election against the abolishment of the county high school has been had 
within any county within two years prior to the enactment of this statute, 
that the question shall not again be resubmitted for at least two (2) years 


after the date that this act becomes effective. 


History: En. Sec. 25, Ch. 148, L. 1931; 
amd. Sec. 7, Ch. 261, L. 1963; amd. Sec. 
9° Ch: 37,° TL. 1965. 


Amendments 
The 1963 amendment inserted “or the 
Unica sande Of “uUnitying = arcer 


“abolishment” and “abolishing”; and re- 
duced the waiting period for a new elec- 
tion from four to two years from the pre- 


The 1965 amendment deleted the 
phrases “or the unification” and “or uni- 
fying” that had been inserted by the 1963 
amendment. 


Effective Date 
Section 10 of Ch. 37, Laws 1965 provid- 
ed the act should be in effect from and 


after its passage and approval. Approved 
February 22, 1965. 


vious election or from the effective date of 
the act. 


75-4127. (1262.26) Disposition of unexpended funds of county high 
school after abolishment or unification. When any county high school 
is abolished pursuant to law all unexpended moneys belonging to such 
high school shall be applied and paid as follows: 


1. To the payment of outstanding warrants issued by the board of 
trustees of the county high school. 


2. To the payment of the interest and principal of outstanding bonds 
issued for county high school purposes. 


3. To the credit of the funds of the school districts of the county 
which maintain and conduct accredited high school classes, the appor- 
tionment among such districts to be made according to the average daily 
attendance as determined by the county superintendent of schools at such 
accredited high school classes for the school year immediately next pre- 
ceding the effective date of the abolishment of the county high school. 
But if the school district in which the county high school was located 
shall establish an approved high school, or approved high school classes, 
for the school year immediately following upon the effective date of the 
abolishment of the county high school such school district shall share in 
the distribution of any unexpended balance of the funds of the county high 
school upon the basis of the average daily attendance at the county high 
school in approved high school classes during the last school year of its ex- 
istence. When any county high school is unified pursuant to the provisions 
of this chapter, all unexpended moneys belonging to such high school, other 
than funds that were raised for the purpose of paying the interest and 
principal of outstanding bonds issued for county high school purposes, 
shall be paid in the following manner: | 

1. To the payment of the outstanding warrants and current invoices 
for material and services purchased by the board of trustees of the 
county high school. 

2. Any remainder shall be deposited to the credit of the school dis- 
trict in which the county high school was located to be used in the 
budget for the operation of the district high school. 
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History: En. Sec. 26, Ch. 148, L. 1931; Amendment 
amd. Sec. 8, Ch. 261, L. 1963. The 1963 amendment added the final 
sentence and the two numbered clauses 
subsidiary thereto. 


75-4128. (1262.27) Disposition of property of county high school 
when abolished or unified—inventory—appraisal—compensation of ap- 
praisers. When any county high school is abolished all its real and per- 
sonal property, other than its moneys, shall be disposed of in the following 
manner: The district court of the county in which such high school was 
located on application of the board of county commissioners shall appoint 
three competent persons, residents of the county, to inventory and 
appraise all such real and personal property of the said county high school. 
In making such appraisement the appraisers shall take into account 
ordinary depreciation, and the adaptability or lack of adaptability of the 
buildings, grounds, and other real estate, and of the various articles of 
personal property to any special use for which such property may be 
sold. The appraisers shall be allowed their necessary expenses, including 
mileage at the rate of ten (10) cents per mile from their respective resi- 
dences to the place where the property of the county high school is 
found, and return, expenses and mileage to be paid out of any moneys 
belonging to the county high school, or, if none, out of the general fund 
of the county, upon the order of the district court. When any county 
high school is unified with and made a part of the public school system 
of the school district in which it is located according to this chapter, all 
its real and personal property, including all appurtenances and heredita- 
ments, except as otherwise provided for in this chapter, shall become and 
remain the property of the school district with which it was unified 
without an inventory and appraisement. 


History: En. Sec. 27, Ch. 148, L. 1931; Amendment 
amd. Sec. 9, Ch. 261, L. 1963. The 1963 amendment added the final 
sentence. 


75-4130. (1262.29) Board of county commissioners to sell—manner 
of sale—execution of deeds. Upon the adoption or approval of the ap- 
praisement the board of county commissioners of the county shall proceed 
to sell all of such property after notice and in the manner provided by 
law for the sale by the board of other county property; and upon any 
such sale of all or any portion of such property pursuant to law and the 
payment to the county treasurer of the purchase price the said board 
shall be fully authorized and empowered to make and execute in the name 
of the county all necessary and appropriate deeds, bills of sale and other 
instruments for the conveyance of title to the purchaser or purchasers; 
provided, that if the county high school was unified with and made a 
part of the public school system of the school district in which it was 
located pursuant to the provisions of this chapter, the board of county 
commissioners of the county shall make and execute in the name of the 
county all necessary and appropriate deeds, bills of sale and other instru- 
ments for the conveyance of title to the sulla district with which the 
county high school was unified. 
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History: En. Sec. 29, Ch. 148, L. 1931; Amendment 


amd. Sec. 10, Ch, 261, L. 1963. The 1963 amendment added the proviso 
at the end of the section. 


75-4133. (1262.32) Disposition of taxes levied for county high school 
but unpaid before abolishment or unification. All taxes levied for the 
support of any county high school which is thereafter abolished before 
such taxes are collected shall, when collected, be paid over into the fund 
created by the special high school tax levied in the county, and appor- 
tioned and disbursed as a part of such fund, and, if there be no such fund, 
then into the general school fund of the county, provided, however, that 
if any county high school is unified, all taxes levied for the county high 
school shall be paid to the school district for the support of the district 
high school established by the unification. 

History: En. Sec. 32, Ch. 148, L. 1931; Amendment 


amd. Sec. 11, Ch. 261, L. 1963. The 1963 amendment added the proviso 
at the end of the section. 


75-4134. (1262.33) Liquidation of bonded indebtedness of county high 
school upon abolishment or unification. If the funds of any county high 
school which has been abolished, and the proceeds of the sale of all its 
property according to law, are not sufficient to pay all the outstanding 
watrants, bonds and other legal obligations of the said high school, it 
shall be the duty of the county commissioners and of the board of trustees 
of the said high school annually to ascertain the amount of such warrants, 
bonds and other outstanding indebtedness and to make such annual tax 
levies according to law as may be necessary to pay and retire such 
warrants, bonds and/or other outstanding obligations, all in the same 
manner and by the same means as though the said county high school 
had not been abolished; and for such purpose and until such indebtedness 
be fully paid and discharged the board of trustees of the said county high 
school shall be continued in existence and shall function, and together 
with the board of commissioners of the county shall exercise and have 
the same powers for retiring and paying such indebtedness as though 
the said county high school were still functioning and in existence. When 
a county high school is unified with and made a part of the public school 
system of the school district in which it is located, all outstanding bonds 
shall remain the liability of the county or that portion of the county 
against which the bonds were originally issued. It shall be the duty of 
the county commissioners and the board of trustees of the school district 
with which the county high school was unified to ascertain annually the 
amount of such bonds and to make such annual tax levies according to 
law as may be necessary to pay and retire such bonds in full, all in the 
same manner and by the same means as though the said county high 
school had not been unified. 


History: En. Sec. 33, Ch. 148, L. 1931; Amendment 


amd. Sec. 12, Ch. 261, L. 1963. The 1963 amendment added the second 
and third sentences. 


75-4138. (1262.37) School districts may establish high schools and 
county high schools a branch—transportation. Whenever the interests 
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of any school district or a county high school require it, the board of 
trustees of the district or the board of trustees of the county high school, 
with the approval of the superintendent of public instruction, may estab- 
lish a high school for the district or a branch of the county high school 
and make the provisions for its quarters, equipment, and teaching force 
in the manner provided for in section 75-4139, provided, if any school 
district acquires the real and all other property of a former county high 
school by means of unification pursuant to this chapter, the board of 
trustees of such school district shall have the authority by resolution to 
establish a district high school using therefor the real and other property 
of the former county high school without further action or any approval 
and the high school established shall be the high school of the high school 
district in which located, if the county has been divided into high school 
districts. 


History: En. Sec. 37, Ch. 148, L. 1931; 
amd. Sec. 1, Ch. 159, L 1939; amd, Sec. 
Piri 52: is 1963; amd. Sec. 13, Che2ou 
Ti. 1963. 


Compiler’s Note 


This section was amended twice in 
1963, once by Ch. 152 and once by Ch. 
261. Neither amendatory act mentioned 
nor included the changes made by the 
other. Since the two amendments do not 


“for the district or a branch of the county 
high school” in the first part of the sec- 
tion; and made a minor change in phrase- 
ology 

Sheaves: 261, Laws 1963, substituted the 
proviso for two former provisos, for text 
of which see parent volume. 


Repealing Clause 


Section 14 of Ch. 261, Laws 1963 re- 
pealed all acts and parts of acts in con- 


appear to conflict, however, the compiler flict therewith. 
has made a composite section incorporat- F 
ing the changes made by both. Effective Date 

Section 15 of Ch. 261, Laws 1963 pro- 
vided the act should be in effect from 
and after its passage and approval. Ap- 


proved March 13, 1963. 


Amendments 


Chapter 152, Laws 1963, inserted “or a 
county high school,” “or the board of 
trustees of the county high school,” and 


75-4139. (1262.38) Approval of superintendent of public instruction— 
how secured. When the board of trustees of any school district desires 
to establish a high school, or a county high school desires to establish 
a branch of the county high school, it shall petition the superintendent 
of public instruction, prior to June first of the current year for the per- 
mission to do so, setting forth in writing the facts regarding the enroll- 
ment in the elementary grades, the distance to other high schools, the 
road conditions, the taxable valuation of the district, the building facilities 
and such other information as the state superintendent may require. An 
investigation shall be made thereafter by a designated representative of 
the superintendent of public instruction and his report on the petition 
filed with it before the petition is acted upon. The superintendent of 
public instruction must have passed favorably on any such petition before 
the high school or branch of the county high school proposed may be 
established by the district. 

When the establishment of a high school or a branch of the county 
high school has been approved in accordance with the provisions of this 
section, the county superintendent of schools shall immediately investigate 
to find the number of students who will probably attend such newly 
established high school or branch of the county high school. This 
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number of students shall be used as a basis for making out the budget 
for the first year of operation. He shall then assist the board of trustees 
of the school district establishing such high school or the trustees of a 
county high school establishing a branch, in preparing and submitting a 
budget for the maintenance of such high school or branch of the county 
high school. Said budget shall, otherwise than specified above, be pre- 
pared, submitted, approved and distributed in the same manner as other 
high school budgets are prepared, submitted, approved and distributed. 


History: En. Sec. 38, Ch. 148, L. 1931; 
amd. Sec. 1, Ch. 9, L. 1933; amd. Sec. 2, 
Ch. 152, L. 1963. 


Amendment 


The 1963 amendment inserted “or a 
county high school desires to establish a 
branch of the county high school” in the 
first sentence of the section; inserted “or 
branch of the county high school” or “or 
a branch of the county high school” in the 


last sentence of the first paragraph and 
in three places in the second paragraph; 
and inserted “or the trustees of a county 
high school establishing a branch” in the 
third sentence of the second paragraph. 


Effective Date 
Section 3 of Ch. 152, Laws 1963 pro- 
vided the act should be in effect from and 


after its passage and approval. Approved 
March 5, 1963. 


75-4146. (1262.44-A) Expenditure of money for transportation of high 
school pupils. Whenever any eligible high school pupil has been author- 
ized to attend a high school situated in a county in another state and 
which county adjoins the state of Montana, as provided in section 75-4230, 
the board of trustees of the county high school, if there be a county high 
school for the county in which the pupil resides, or if there be no such 
county high school then the board of trustees of the school district in 
which such pupil resides, may expend any moneys belonging to the county 
high school, or school district, as the case may be, for the purpose of 
either paying for transportation of such pupil from the home of such 
pupil to the high school in the other state which is to be attended, or for 
board, rent or tuition for such pupil while actually attending such school, 
in the same manner and to the same extent as such money might be 
expended for transportation, board, rent or tuition of such pupil if per- 
mission were given for attending a high school in another district in 
the county in which the pupil resides in accordance with the provisions 
of law. 


History: En. Sec. ay ChaZiya. Li 1930: 
aimdcamec.), GlioiZ1, ls. 1903; 


which such high school pupil resides” 
after “adjoins” near the beginning of the 
section; and, at the end of the section, 
substituted “provisions of law” for “pro- 
visions of section 75-4145.” 


Amendment 


The 1963 amendment substituted “the 
state of Montana” for “the county in 


CHAPTER 42—HIGH SCHOOLS—COUNTY—JUNIOR AND DISTRICT— 
JOINT SCHOOL SYSTEMS CONTINUED—VOCATIONAL 
EDUCATION 


Section 75-4202. Establishment in districts where county high school is located. 


75-4230. Attendance outside of county of pupil’s residence—transfer of ap- 
portionment. 

75-4241. Acceptance of acts of Congress for promotion of vocational educa- 
tion. 

75-4246. Apportionment of funds for vocational education. 
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75-4202. (1262.53) Establishment in districts where county high 
school is located. A junior high school or junior high schools may be 
established by the school district in which any county high school is 
located in the manner provided in section 75-4201, provided that the 
board of trustees of the county high school already located in the district 
shall by resolution consent thereto. A junior high school, or junior high 
schools, may also, in like manner, be established by the county high 
school, provided that the board of trustees of the school district, in which 
the county high school is located, shall by resolution consent thereto. In 
no event, however, shall a junior high school be established unless the 
question has been submitted to the qualified electors of the district in- 
volved, and a majority of the electors vote in favor thereof. 


History: En. Sec. 53, Ch. 148, L. 1931; Amendment 
amd. Sec. 1, Ch. 89, L. 1949; amd. Sec. 1, The 1065” amendment "added them tact 
Ch. 262, Iz 1965. sentence. 


75-4230. Attendance outside of county of pupil’s residence—transfer 
of apportionment. The attendance of any eligible high school pupil at an 
accredited high school outside of the county of his residence, either within 
or without the state, must be authorized by the county superintendent 
of schools of the county of his residence when a pupil lives closer to a 
high school of another county than to any high school located in the 
county of his residence, or when due to road or geographical conditions 
it is impractical to attend the high school of his own district, and when 
proper application has been made to the county superintendent of schools 
by the parent or guardian of the pupil for whom such transfer is desired; 
provided, that the county superintendent of schools may at his discretion 
require a pupil obtaining such transfer to attend the high school nearest 
his residence. 


In all other cases the county superintendent of schools may authorize 
at his discretion any eligible pupil to attend a high school in a county 
outside of his residence. 


No payment shall be made for attendance in another state except 
where such attendance is in a high school in a county adjacent to the 
state of Montana. 


Application for permission to attend a high school outside the county 
of residence shall be made to the county superintendent of the county 
of the pupil’s residence before July 1, previous to the year of attendance, 
except in those cases where circumstances make this impossible. The 
county superintendent must then approve or disapprove these applica- 
tions and notify the individuals concerned, and the high school to be 
attended, and the county superintendent of the county where the pupil 
will attend school. At the end of the school year attended and before 
July 15, the clerk of the school district operating the high school attended 
shall send to his county superintendent the name of all pupils from out- 
side of the county attending his school, together with such pupils’ home 
addresses and the number of days such pupils actually attended his high 
school, who in turn will transmit this information to the county super- 
intendent of the pupils’ residence. 
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Tuition for the year attended is hereby made an obligation of the 
county of residence for the following year. Before August 1 each year, 
the county superintendent of the county of residence of the pupils con- 
cerned shall make out a high school transfer budget. The total of such 
transfer budget shall be determined by multiplying the number of pupils 
attending high school outside of his county by three hundred dollars 
($300) in the case of attendance at a high school with an average number 
belonging up to one hundred (100) pupils; two hundred seventy-five 
dollars ($275) in case of attendance at a high school with an average 
number belonging from one hundred one (101) to four hundred (400) ; and 
two hundred fifty dollars ($250) in case of attendance at a high school 
with an average number belonging over four hundred (400); provided 
further, that the pupil has attended at least forty (40) days. 

The total of the transfer budget shall be subtracted from the receipts 
from the basic special tax for high schools as provided for in section 
75-4516.1 before the remainder of such receipts is distributed to the high 
schools of the county. Such total of the transfer budget shall be held 
in a transfer fund separate and apart from other school funds and shall 
be allocated by the county treasurer upon instructions from the county 
superintendent. 

In December of each year the county superintendent of the county 
of the pupil’s residence shall notify his county treasurer of the amount 
to be transferred to each high school educating the pupil concerned, and 
the said county treasurer shall forthwith remit said amounts to the 
county treasurer of the county in which such high schools are located. 
The county treasurer receiving such transfers of money shall place the 
amount to the credit of the general fund of the high school concerned. 
Receipts by any high school for tuition are to be used against the needs 
of the budget after county and state aid have been received. 


Whenever pupils are inmates of the Montana children’s center at Twin 
Bridges and attend the public high school in Twin Bridges, the latter 
school shall receive from moneys available for state equalization aid four 
hundred dollars ($400.00) for each such pupil; provided, however, that 
this amount of tuition is not considered as a part of regular state equali- 
zation aid. Application for this tuition from the state is to be made in 
the same manner and at the same time as for regular state equalization aid. 


Whenever pupils residing in Montana are approved for attendance in 
a high school in an adjoining state, and whenever pupils in an adjoining 
state are approved for attendance in a high school in Montana, the above 
schedule of tuition payments may be waived, and payments arrived at 
on the reciprocal basis with the state involved. The state superintendent 
of public instruction is hereby authorized to negotiate with the state 
superintendent of public instruction of each state involved in arriving at 
tuition payments, which may either be on a per pupil basis of a flat amount 
or on an actual cost basis. 


History: En. Sec. 81, Ch. 148, L. 1931; Ch. 70, L. 1959; amd. Sec. 2, Ch. 21, L. 
amd. Sec. 4, Ch. 217, L. 1939; amd. Sec. 1, 1963; amd. Sec. 1, Ch. 162, L. 1963; amd. 
Ch. 219, L. 1943; amd. Sec. 1, Ch. 146, Sec. 13, Ch. 267, L. 1963; amd. Sec. 2, Ch. 
Te 1949 “amd. sec. o- Ch 1062" 19513! ©1272 1965: 
amd. Sec. 1, Ch. 22, L. 1953; amd. Sec. 1, 
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Compiler’s Note 


This section was amended three times 
in 1963, once by Ch. 21, once by Ch. 162, 
and once by Ch. 267. Chapter 267 in- 
cluded one of the changes made by Ch. 
162, but otherwise none of the amendatory 
acts mentioned nor included the changes 
made by either of the others. Since the 
amendments do not appear to conflict, 
however, the compiler has made a com- 
posite section incorporating the changes 
made by all three amendments. 


Amendments 


Chapter 21, Laws 1963, substituted “an- 
other county” for “an adjoining county” 
after “lives closer to a high school of” 
near the middle of the first paragraph; 
and substituted “the state of Montana” 
for “the county of the student’s residence” 
at the end of the third paragraph. 

Chapter 162, Laws 1963, substituted 
“children’s center’ for “state orphans’ 


75-4241. 
of vocational education. 


SCHOOLS 


home” in the eighth paragraph; and in- 
creased the reimbursement specified in 
the eighth paragraph from $250 to $400 
per pupil. 

Chapter 267, Laws 1963, substituted 
“the basic special tax for high schools as 
provided for in section 75-4516.1” near 
the beginning of the sixth paragraph for 
“the county ten (10) mill levy for high 
schools”; incorporated in the eighth para- 
graph the change in the reimbursement 
rate made by Ch. 162, Laws 1963; sub- 
stituted “shall receive from moneys avail- 
able for state equalization aid” in the 
eighth paragraph for “shall be reimbursed 
from the state public school equalization 
fund at the rate of’; and inserted “regu- 
lar’ in the proviso to the first sentence in 
the eighth paragraph. 

The 1965 amendment increased tuition 
by $50 in each of the three classes of 
schools mentioned in the fifth paragraph. 


(1262.93) Acceptance of acts of Congress for promotion 
The state of Montana hereby reaffirms the 


acceptance of and assents to the terms and provisions of the act of 
Congress entitled “The Vocational Education Act of 1963” and the “Vo- 
cational Education Amendments of 1968,” and further hereby accepts 
and assents to the terms and provisions of all acts of the Congress 
amendatory of the act foregoing, and to the terms and provisions of 
all other acts of Congress which provide funds for the benefit of vocation- 
al education in Montana. 


History: En. Sec. 103, Ch. 148, L. of 1968 (act Oct. 16, 1968) are P. L. 
1931; amd. Sec. 1, Ch. 317, L. 1969. 90-576. 


Compiler’s Notes 


The Vocational Education Act of 1963, 
referred to in this section, is compiled in 
the United States Code as Tit. 20, sec. 35 
efi seq. 


Amendments 

The 1969 amendment deleted the refer- 
ences to obsolete statutes and substituted 
references to current vocational education 
statutes and substituted “all other acts of 


The Vocational Education Amendments Congress * * * in Montana” for the title 


of another repealed act. 


75-4243. 


Repeal 


Section 75-4243 (Sec. 105, Ch. 148, L. 
1931), relating to the appointment of a 


(1262.95) Repealed. 


vocational education advisory committee 
by state board of education, was repealed 
by Sec. 1, Ch. 318, Laws 1969. 


75-4246. (1262.98) Apportionment of funds for vocational educa- 
tion. ‘The state board for vocational education shall apportion all moneys 
appropriated by the legislature for vocational education in accordance 
with the intent of the legislature as reflected in the terms of the appro- 
priation, and the said state board shall apportion all money received 
by the state of Montana for vocational education from the federal gov- 
ernment under the acts of Congress mentioned in section 75-4241 in ac- 
cordance with the requirements of said acts. 
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History: En. Sec. 108, Ch. 148, L. 
1931; amd. Sec. 1, Ch. 254, L. 1967; amd. 
Sec. 1, Ch. 315, L. 1969. 


Amendments 


The 1967 amendment added a former 
last sentence reading, “Funds for area 


75-4310 


vocational-technical education shall be ap- 
portioned to area vocational-technical 
schools meeting the requirements for 
eligibility for such funds.” 

.The 1969 amendment rewrote this sec- 
tion. For previous text, see parent volume 
and 1967 amendment. 


CHAPTER 43—POST-SECONDARY VOCATIONAL-TECHNICAL 


EDUCATION 
Section 75-4309. Post-secondary vocational-technical education program. 

75-4310. Definitions. 

75-4311. Provisions for orderly development of program in state plan for 
vocational education. 

75-4312. Centers to be designated only upon direction of legislature—applica- 
tions for designation—legislative designation of certain centers. 

75-4313. Local administration—state board sole authority for program and 
budget approval. 

75-4314. Fees for equipment and material authorized. 

75-4315. Admission—residents given priority where enrollment limited. 

75-4316. No tuition for residents—nonresidents’ tuition—determination of resi- 
dent status. 

75-4317. Program and construction budget approval—financing. 

75-4318. Available funding. 

75-4319. Treasurer custodian of program’s funds—disbursement—deposit. 

75-4320. Act controlling over conflicting provisions. 

75-4321. Effective date—exception. 

75-4322. Lease of vocational education land and buildings to school districts— 
consideration. 

75-4323. Transfer of title to buildings and/or lands to school districts. 

75-4301 to 75-4308. Repealed. 
Repeal 8, Ch. 254, L. 1967), relating to the desig- 


Sections 75-4301 to 75-4308 (Secs. 1 to 7, 
Oil hl tae 1930 Secesed ote Ghia dn plas 
9963 Sec. 1 °Che 211 L.71907;" Secs: Z to 


nation of high schools as vocational train- 
ing centers, were repealed by Sec. 14, Ch. 
250, Laws 1969. 


75-4309. Post-secondary vocational-technical education program. 
This act will enable the development of a system of post-secondary voca- 
tional-technical education, adaptable to changing needs—controlled to 
prevent unnecessary duplication—and funded to insure growth and 
quality programming. It will place program and program budget ap- 
proval under the state board for vocational education and will stabilize 
expansion by leaving center designation by the state board dependent 
upon legislative direction. 

History: En. Sec. 1, Ch. 250, L. 1969. 


Title of Act 
An act to provide for support, co-ordi- 


75-4310. Definitions. (1) The term “post-secondary vocational- 
technical education” means vocational or technical training or retraining 
which is given in schools or classes (including field or laboratory work 
and remedial or related academic and technical instruction incident 
thereto) under public supervision and control or under contract with 
the state board for vocational education or local school districts and 1s 
conducted as part of a program designed to prepare individuals (not 
regularly enrolled in an elementary or secondary school program) for 
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nation and over-all state growth and devel- 
opment of post-secondary vocational-tech- 
nical education; repealing sections 75-4301 
through 75-4308. 


75-4311 SCHOOLS 


gainful employment as semiskilled or skilled workers or technicians or 
subprofessionals in recognized occupations and in new and emerging 
occupations or to prepare individuals for enrollment in advanced tech- 
nical education programs, but excluding any program generally consid- 
ered professional or which requires a baccalaureate or higher degree; and 
such term includes vocational guidance and counseling; instruction re- 
lated to occupation or occupations for which the students are in train- 
ing or instruction necessary for students to benefit from such training; 
job placement; travel of students and vocational education personnel 
while engaged in a training program; the acquisition, maintenance, and 
repair of instructional supplies, teaching aids and equipment; and the 
rental of necessary emergency facilities but such term does not include 
the construction, acquisition, or initial equipment of buildings or the 
acquisition or rental of land. Post-secondary vocational-technical educa- 
tion shall include the 13th and/or 14th year of any segment thereof 
and beyond but will not include work toward a baccalaureate degree. 


(2) A “post-secondary vocational-technical education student” is a 
person who has completed or left school, is at least 16 years of age, and is 
available for study in preparation for entering the labor market, for re- 
entering the labor market, for employment stability or advancement in 
employment. 


(3) A “post-secondary vocational-technical center” is a school used 
principally for the provision of post-secondary vocational-technical edu- 
cation to persons who qualify as post-secondary vocational-technical edu- 
cation students. These centers are designated by the state board for vo- 
cational education upon direction by the legislature. All other public or 
private schools are hereby prohibited from using this title. 


(4) “Construction.” The term “construction” includes construction of 
new buildings and acquisition, expansion, remodeling, and alteration of 
existing buildings, and includes site grading, improvement, architectural 
fees, and purchase of initial equipment. 


(5) “Ancillary and supportive services” shall include services and 
activities to assure quality in all vocational education programs, such as 
teacher training and supervision, program evaluation, special demon- 
stration and experimental programs, development of instructional 
materials and curriculum, and improved state administration and leader- 
ship, including periodic evaluation of state and local vocational educa- 
tion programs and services in hght of information regarding current 
and projected manpower needs and job opportunities. 


History: En. Sec. 2, Ch. 250, L. 1969. 


75-4311. Provisions for orderly development of program in state 
plan for vocational education. The state board for vocational education 
shall include in the state plan for vocational education provisions for 
the orderly development of post-secondary vocational-technical educa- 
tion programs. 


History: En. Sec. 3, Ch. 250, L. 1969. 
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75-4312. Centers to be designated only upon direction of legislature 
—applications for designation—legislative designation of certain cen- 
ters. Post-secondary vocational-technical education centers shall be des- 
ignated by the state board for vocational education only upon direction 
by both houses of the state legislature. Applications for designation must 
be made in accordance with the following procedure: 

(1). The governing board of any district high school, county high 
school, high school district, junior college or community college, or any 
unit of the Montana university system may submit an application, at such 
time and in such form as the state board for vocational education 
may trecire) requesting’ the’ legislature’to’ “direct the ‘state board'*to 
designate an educational institution operated by the said governing board, 
to be a post-secondary vocational-technical education center, however, 
said application may not be submitted unless the county in which the 
proposed school district post-secondary vocational-technical education 
center is to be located has a taxable valuation equal to, or in excess’ of 
forty-five million dollars ($45,000,000). 

(2) Applications are to be presented to the state superintendent of 
public instruction acting in his capacity as secretary of the state board 
for vocational education. The state superintendent shall review the appli- 
cation and present it to the state board along with his recommendations. 
The state board shall then examine the application and recommendation 
of the state superintendent and either adopt the recommendation of the 
superintendent or draft its own recommendation. The application, to- 
gether with all recommendations shall be presented to the legislature 
by the state board at the next following legislative session. 

Upon the date this act takes effect, the state board for vocational 
education is directed to designate a vocational-technical school to be oper- 
ated by the respective boards of trustees of school district number 1 of 
Silver Bow county, school district number 1 of Lewis and Clark county, 
school district number 1 of Cascade county, Missoula County High School, 
and school district number 2 of Yellowstone county as post-secondary 
vocational-technical education centers. 

History: En. Sec. 4, Ch. 250, L. 1969. Compiler’s Notes 


For effective date of this act, see sec. 
75-4321. 


75-4313. Local administration—state board sole authority for pro- 
gram and budget approval. The local administration of all post-secon- 
dary vocational-technical education programs shall remain with the ap- 
propriate board of trustees or regents, but the state board shall retain 
sole authority for program and budget approval and shall develop and 
publish criteria for approval. 

History: En. Sec. 5, Ch. 250, L. 1969. 


75-4314. Fees for equipment and material authorized. [Fees for the 
use of equipment and material used in training may be charged by the 
governing board of the post-secondary vocational-technical education cen- 
Len. 

History: En. Sec. 6, Ch. 250, L. 1969. 
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75-4315. Admission—residents given priority where enrollment limited. 
Any person who qualifies as a post-secondary vocational-technical student 
as defined in this act shall be admitted to the post-secondary vocational- 
technical training center of his or her choice except that students who 
qualify as residents of the state of Montana as hereafter defined shall 
be given priority in case enrollment limitations are caused by resource 
limitation. 

History: En. Sec. 7, Ch. 250, L. 1969. 


75-4316. No tuition for residents—nonresidents’ tuition—determina- 
tion of resident status. Tuition shall not be charged to any resident of 
the state of Montana by the governing board of any post-secondary 
vocational-technical education center established pursuant to the provi- 
sions of this act. However, nonresidents may be charged tuition at rates 
to be determined by the state board for vocational education. For the 
purposes of this act the eligibility of a student for resident status shall 
be determined in the same manner as prescribed in sections 75-506.2 
through 75-506.7, R. C. M. 1947, except that reference to “units of the 
Montana university system” shall, for the purposes of this act be con- 
sidered to refer to post-secondary vocational-technical education centers 
and reference to “high school graduates” or “graduation from high 
school” shall be considered, for the purposes of this act, to refer to a 
person who has attended school or who was in attendance at a school. 

History: En. Sec. 8, Ch. 250, L. 1969. 


75-4317. Program and construction budget approval—financing. 
Post-secondary vocational-technical education centers are to submit pro- 
gram and construction budgets at such time and in such form as may 
be specified by the state board for approval by the said state board, 
but such budgets shall not be required to conform to the 180 day school 
calendar so that courses shorter or longer than full-year terms may be 
offered subject to approval by the said state board. The total of the 
approved budgets submitted by the post-secondary vocational-technical 
education centers together with the budget for the administration of 
the act by the state board shall constitute the total maximum approved 
budget which shall be financed as follows: 

(1) ‘The primary source of financing is to be those funds specifically 
designated by legislative enactment or referendum by the people for 
financing post-secondary vocational-technical education in Montana. The 
state treasurer will distribute these funds on the basis of the budgets 
which constitute the total maximum approved budget for post-secondary 
vocational education programs and construction which have been ap- 
proved by the state board. 

(2) The county commissioners of each county in which a designated 
post-secondary vocational-technical education center is located is hereby 
authorized to levy a tax of not to exceed one (1) mill on the dollar of 
all taxable property, real and personal, within the county for support 
and maintenance of the post-secondary vocational-technical education 
center located within the said county. 
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(3) Designated post-secondary vocational-technical education cen- 
ters shall be eligible to receive such funds from the federal government 
as the state board for vocational education may provide pursuant to 
- applicable acts of Congress. 

(4) If the aggregate fund provided by the above sources of revenue 
do not provide one hundred per cent (100%) financing of the maximum 
approved budget hereinbefore specified, the remaining deficiency shall 
be financed from any state funds appropriated by the legislature for 
post-secondary vocational-technical education. 

History: En. Sec. 9, Ch. 250, L. 1969. 


75-4318. Available funding. The state board for vocational-techni- 
cal education shall determine the amount of funding available under this 
act. The state board may approve budgets for programs, construction, and 
ancillary services but the aggregate amount of the budgets so approved 
by the state board under this act shall not exceed the moneys deter- 
mined to be available under section. IX (1),.(2), (3) .and (4) _[75- 
4317 (1), (2), (3) and (4) ] of this act. 

History: En. Sec. 10, Ch. 250, L. 1969. 


75-4319. Treasurer custodian of program’s funds — disbursement — 
deposit. The treasurer of the state of Montana is hereby designated as 
the custodian of all federal or state funds designated, appropriated or 
apportioned for post-secondary vocational-technical education. At the di- 
rection of the state board for vocational education he shall disburse 
all moneys as appropriated. All funds received from any federal or state 
source for the establishment, support, maintenance or furtherance of 
post-secondary vocational education in the state shall be deposited with 
the state treasurer. 

History: En. Sec. 11, Ch. 250, L. 1969. 


75-4320. Act controlling over conflicting provisions. Any school dis- 
trict, county high school or other institution and/or their governing 
boards which receives designation by the state board, upon direction by 
the legislature, as a post-secondary vocational-technical education center 
shall be governed exclusively by the provisions of the act with regard 
to the conduct of all post-secondary vocational-technical education pro- 
erams. This act shall be authoriative in any circumstance in which it 
would appear to conflict with the provisions of any other chapter of the 
Revised Codes of Montana. 

History: En. Sec. 12, Ch. 250, L. 1969. 


75-4321. Effective date—exception. The provisions of this act shall 
take effect immediately following provision by the legislature or the 
people for the primary source of financial support specified in section 1X 
Cliyp{75-431/ .¢1)], bereot,, except. that, from the gdate, of the passage 
of this act, the state board for vocational education will not be author- 
ized to designate additional institutions as post-secondary vocational- 
technical education centers pursuant to the provisions of section 2, 
chapter 254, Laws of 1967 | Repealed]. 
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History: En. Sec. 13, Ch. 250, L. 1969. tion 75-4301, was repealed by Sec. 14, Ch. 


: 250, Laws 1969. 
Compiler’s Notes 
This act was approved March 6, 1969. Repealing Clause 
Section 2, Chapter 254, Laws 1967, re- Section 14 of Ch. 250, Laws 1969 read 
ferred to in this section, compiled as sec- ‘Sections 75-4301 through 75-4308, R. C. 
M. 1947, are hereby repealed.” 


75-4322. Lease of vocational education land and buildings to school 
districts—consideration. The state of Montana, as to certain lands or 
buildings owned by it, acting by and through the state board of voca- 
tional education, is hereby empowered and authorized to enter into a 
lease agreement for a term not to exceed forty (40) years, in order to 
lease to a school district any building and/or lands financed in whole or 
in part by an appropriation made by the legislature of the state of Mon- 
tana for the purpose of supporting post-secondary vocational-technical 
education. The consideration necessary to support such a lease may be 
nominal. 


History: En. Sec. 1, Ch. 224, L. 1969. and/or lands financed in whole or in part 
; by the state to school districts to be used 
Title of Act for post-secondary vocational-technical 
An act to authorize the state board for education. 
vocational education to lease buildings 


75-4323. Transfer of title to buildings and/or lands to school dis- 
tricts. The state board for vocational education is hereby authorized 
to transfer, or direct transfer of, title held by the state of Montana in 
buildings and/or lands financed in whole or in part by an appropriation 
by the state legislature, to a school district at any time the said state 
board deems such transfer to be in the best interests of both the state 
and the school district involved, provided that this authorization extends 
only to buildings and/or lands which are to be used by the school dis- 
trict for post-secondary vocational-technical education. 


History: En. Sec. 1, Ch. 357, L. 1969. vocational education to transfer title to 

; buildings and/or lands to school districts 
Title of Act for use for post-secondary vocational- 
An act to authorize the state board for technical education. 


CHAPTER 44—COMMUNITY COLLEGE DISTRICTS 


Section 75-4413. Property and population requirements for district—corporate powers 

—exemption from school district law. 

75-4414. Supervision by state board of education. 

75-4415. Boundaries of district—additional to other districts. 

75-4416, Fees for organization of district—election—order establishing 

istrict. 

75-4417. Election of trustees—districts from which elected—terms of office. 

75-4418. Notice of organization election—conduct of election. 

75-4419. Trustees’ oath of office—officers of board—quorum—vacancies—seal. 

75-4420. Trustee elections after organization. 

75-4421. Meetings of board—notice—mileage allowance for trustees. 

75-4422. Trustees not to have pecuniary interest in district contracts—adver- 
tising for bids. 

75-4423. Courses of instruction provided—tuition fees. 

75-4424. Employment of personnel—retirement of employees and trustees. 

75-4425. Participation in foundation program and equalization fund—budget- 
ing—special tax levy. 

75-4426. Building construction and repairs—acquisition of land—tax levy— 
federal and state aid. 
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75-4427. Acceptance of donations. 

75-4428. Disposition of surplus property—contracts for co-operation with 
school districts. 

75-4429. Junior colleges authorized to continue—conversion to community 
college. 

75-4430. Annexation of school districts to junior college or community 


college district—election. 


75-4401 to 75-4412. 
Repeal 


dhese sections. (Secs, 1 tolZ, Ch. 158, 
L. 1939; Sec. 1, Ch. 173, L. 1953), relating 


Repealed. 


to junior colleges, were repealed by Sec. 
20, Ch. 274, Laws 1965. 


75-4413. Property and population requirements for district—corporate 
powers—exemption from school district law. The voters in any area 
of the state may form a community college district where the area to be 
formed into such district has an assessed valuation of not less than thirty 
million dollars ($30,000,000) and has a total of not less than seven hun- 
dred (700) pupils regularly enrolled in public and private high schools. 
The district may consist of a county, two or more contiguous counties, or 
contiguous parts of two or more counties in this state. When such a 
district is organized, it shall be a body corporate and a subdivision of the 
state of Montana and shall be known as “The Community College Dis- 
CricteOh Saree eT eee , Montana” and, in that name, may sue and be sued, 
levy and collect taxes within the limitations of this act, and possess the 
same corporate powers as common school and high school districts in 
this state, except as herein otherwise provided. Sections 75-1801 to 75- 
1834, Revised Codes of Montana, 1947, as amended, shall not apply to 
community college districts organized under the provisions of this act 
except as provided herein. 

History: En. Sec. 1, Ch. 274, L. 1965. 


Title of Act 
An act providing for the creation and 


and capital improvements of community 
college districts; providing for instruction 
to be offered by community and junior 
colleges; authorizing negotiations with 


establishment of community college dis- 
tricts; directing state board of education 
to supervise community colleges and jun- 
ior colleges; providing for elections to 
create community college districts; pro- 
viding for governing board of community 
college districts and for the election, 
terms and qualifications of its trustees; 
providing for powers of board of trustees 
and powers of community college dis- 
tricts; providing authority for, and fi- 
nancing of, maintenance and operations 


75-4414. 


school districts for property and provid- 
ing for adult education courses and ex- 
change of teachers; providing that present 
junior colleges may be established as 
community colleges and community col- 
lege districts; and providing for annexa- 
tion of additional areas to community col- 
lege districts; repealing sections 75-4401, 
75-4402, 75-4403, 75-4404, 75-4405, 75-4406, 
75-4407, 75-4408, 75-4409, 75-4410, 75-4411, 
75-4412, R. C. M. 1947. 


Supervision by state board of education. (1) Junior college 


departments or districts formed prior to the effective date of this act and 
those community college districts formed under the provisions of this 
act shall be under the supervision of the state board of education. 


(2) 


It shall be the duty of the state board of education to: 


(a) Establish the role of the two-year college in the state; 
(b) Set up a survey form to be used for local surveys of need and 
potential for two-year colleges and provide supervision in the conducting 


of surveys; 
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(c) Supervise the community college districts formed under the pro- 
visions of this act and the junior colleges now in existence and formed 
prior to the effective date of this act; 

(d) Formulate and put into effect, uniform policies as to budgeting, 
record keeping and student accounting; 

(e) Establish uniform minimum entrance requirements and uniform 
curricular offerings for all community and junior colleges; 

(f) Make a continuing study of the junior and community college 
education in the state; and 

(g) Be responsible for the accreditation of each junior college and 
community college under its supervision. Accreditation shall be conducted 
annually or as often as deemed advisable and made in a manner con- 
sistent with the rules and regulations established and applied uniformly 
to all junior and community college districts in the state. Standards for 
accreditation of junior and community colleges shall be formulated with 
due consideration given to curriculum offerings and entrance require- 
ments of the Montana university system. 

History: En. Sec. 2, Ch. 274, L. 1965. 


75-4415. Boundaries of district—additional to other districts. The 
boundaries of any community college district organized under this act 
shall coincide with the then-existing boundaries of the contiguous com- 
mon school districts proposed to be included, and such community col- 
lege district shall be in addition to any other school districts existing in 
any portion of such area. 

History: En. Sec. 3, Ch. 274, L. 1965. 


75-4416. Petition for organization of district—election—order estab- 
lishing district. Whenever there is presented to the state board of edu- 
cation a petition, signed by not less than twenty per centum (20%) of 
the qualified registered electors residing within each county or part of 
county within a proposed community college district area, praying that a 
community college district be organized for the purpose of offering com- 
munity college (13th and 14th year) courses, the state board of education 
shall order an election held within the proposed district of the qualified 
electors therein to vote on the proposal and to elect trustees, at the next 
following annual school election. At such election, the proposition shall be 
in substantially the following form: 


PROLPOSTIION 


Shall there be organized within the area comprising the School Dis- 
tricts of d ____, State of Montana, a community college district for 
the offering of 13th and 14th year courses, to be known as the Community 
College Wpistrictiof cisco sees , Montana, under the provisions of Chap- 
ter (giving the number of this act [274]), Laws of 1965, as prayed in the 
petition filed with the State Board of Education at Helena, Montana, on 
the: base dayvob+a: Seb , 19—P 


[] For organization 
[] Against organization 
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The election shall be conducted in the manner provided for the election 
of trustees in a common school district of the second or third class. Within 
fifteen (15) days after such election, the results shall be transmitted by 
those receiving the same under law in each component district to the 
state board of education, by certificates attesting to the total number of 
votes cast within each such district on said proposition, the votes cast 
for and against said proposition and the votes cast for each candidate for 
trustee, together with the tally sheets attested to by the judges and 
clerks of election at each polling place within each such district. The 
proposal to organize the community college district, to carry, must receive 
a majority of the total number of votes cast thereon and the state superin- 
tendent of public instruction, from the results so certified and attested, 
shall determine whether the proposal has received the majority of the 
votes cast thereon for each county or part of a county within the pro- 
posed district and shall certify the results to the state board of education. 
Should the state superintendent of public instruction certificate show 
that the proposition to organize such community college district has re- 
ceived a majority of the votes cast thereon in each county or part of a 
county within the proposed district, the state board of education shall 
make an order declaring the community college district organized and 
cause a copy thereof to be recorded in the office of county clerk and 
recorder in each county in which a portion of such new district is situated. 
If the proposition carries in some county or counties and/or parts of 
counties but not in all portions of area sought to be included within the 
district, the board shall determine whether the area in which the propo- 
sition carried by a majority vote meets the requirements of section l 
[75-4413] of this act, and if so shall establish the boundaries. If the propo- 
sition carries, the board shall also determine which candidates have 
been elected trustees under section 5 [75-4417] of this act. Should the 
proposition to organize the district fail to receive a majority of the votes 
cast thereon above provided, no tabulation shall be made to determine 
the candidates elected trustees. 
History: En. Sec. 4, Ch. 274, L. 1965. 


75-4417. Election of trustees—districts from which elected—terms of 
office. In the organization election seven (7) trustees shall be elected at 
large, except, that should there be in such proposed community college 
district one or more high school districts or part of a high school district 
within the community college district with more than forty-three per cent 
(43.%) and not more than fifty per cent (50 %) of the total school census 
of the proposed district, as determined. by the last school census, then 
each such district or part of district shall elect three (3) trustees and the 
remaining trustees shall be elected at large from the remainder of the 
proposed college district. Should any such high school district or such 
part of a high school district have more than fifty per cent (50%) of the 
total school census of the proposed district then four (4) trustees shall be 
elected at large from such high school district or such part of high school 
district and three (3) trustees at large from the remainder of the pro- 
posed college district. If the trustees are elected at large throughout the 
entire proposed district, the one receiving the greatest number of votes 
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shall be elected for a term of seven (7) years, the one receiving the next 
greatest number of votes, for a term of six (6) years, the one receiving 
the next greatest number of votes, for a term of five (5) years, the one 
receiving the next greatest number of votes for a term of four (4) years, 
the one receiving the next greatest number of votes for a term of three 
(3) years, the one receiving the next greatest number of votes for a 
term of two (2) years and the elected one receiving the least number of 
votes for a term of one (1) year. If the trustees are elected in any manner 
other than at large throughout the entire proposed district, then the 
trustees elected shall determine by lot the one who shall serve for seven 
(7) years, the one who shall serve for six (6) years, the one who shall 
serve for five (5) years, the one who shall serve for four (4) years, the 
one who shall serve for three (3) years, the one who shall serve for two 
(2) years and the one who shall serve for one (1) year. Thereafter, all 
trustees elected shall serve for terms of seven (7) years each. 


History: En. Sec. 5, Ch. 274, L. 1965. 


75-4418. Notice of organization election—conduct of election. Notice 
of the organization election shall be given by the state board of education 
by publication in at least one (1) newspaper of general circulation in 
each county including any portion of the proposed community college 
district, once a week for three (3) consecutive weeks, the last insertion to 
be no longer than one (1) week prior to the date of election. The election 
shall be conducted in the same manner, at the same polling places and 
by the same election officials who are conducting elections on that day 
in each component school district. 


History: En. Sec. 6, Ch. 274, L. 1965. 


75-4419. Trustees’ oath of office—officers of board—quorum—vacan- 
cies—seal. Newly elected members of the board of trustees shall be quali- 
fied by taking the oath of office prescribed by article XIX, section 1, of 
the constitution of Montana. The board shall be organized by the election 
of a president and vice-president and a secretary, said secretary may be or 
may not be a member of the board. The treasurer of the community col- 
lege district shall be the county treasurer of the county in which the 
community college is situated. A majority of the board shall constitute 
a quorum for the transaction of business, but no contract shall be let, 
teacher employed or dismissed, or bill approved unless a majority of the 
whole board shall vote therefor. Any vacancy occurring in the board shall 
be filled by appointment by the remaining members of the board, and the 
persons appointed shall hold office until the next election held by such 
community college district when a trustee shall be elected for the unex- 
pired term. The board shall keep a common seal with which to attest its 
official acts. 


History: En. Sec. 7, Ch. 274, L. 1965. 


75-4420. Trustee elections after organization. After organization, the 
qualified voters of the community college district shall vote for trustees 
on the first Saturday in April, and such elections shall be held in the same 
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manner and with elections being held in the component common school 
districts within the boundaries of such community college district. All 
costs incident to such community college trustee elections shall be borne 
by the community college district. Notice of all such elections shall be 
given by the board of trustees by publication in at least one (1) news- 
paper of general circulation within each county, at least once a week for 
two (2) consecutive weeks, the last insertion to be no longer than one 
(1) week prior to the date of election. Should trustees be elected other 
than at large throughout the entire district, then only those qualified 
voters within the district from which the trustee or trustees are to be 
elected shall cast their ballots for the trustee or trustees from that dis- 
trict. All candidates for the office of trustee shall file their declarations or 
[of] candidacy with the secretary of the board of trustees at least thirty 
(30) days prior to the date of election. If voting machines are not used 
in a common school district or districts which are within such community 
college district, then the board of trustees shall cause ballots to be printed 
and distributed for the polling places in such component districts at the 
expense of the community college district, but in all other respects said 
elections shall be held at the same time, in the same places and shall be 
conducted by the same officials for elections being held in such common 
school districts. The community college district shall reimburse to the 
common school district one-half (14) of the costs of the common school 
district of the compensation actually paid by said common school district 
to the judges of such elections. The judges of election in each component 
school district, shall certify to the board of trustees of the community 
college district the total number of votes cast for each candidate and 
the votes cast on all questions submitted within fifteen (15) days after 
any election. Within forty-eight (48) hours thereafter, at least a majority 
of the then qualified members of the board of trustees of such community 
college district shall jointly tabulate the results so received, shall declare 
and certify the candidates receiving the greatest number of votes for terms 
of seven (7) years each and until their successor shall have been elected 
and qualified and shall declare and certify the results of the votes cast on 
any question presented at such election. “Qualified voters,’ under the 
provisions of this act, shall mean those voters qualified to vote in the 
school election of the component common school district. 
History: En. Sec. 8, Ch. 274, L. 1965. 


75-4421. Meetings of board—notice—mileage allowance for trustees. 
The board of trustees shall hold monthly meetings within the community 
college district on the third Tuesday of each month or such other day of 
the month the board might set and may hold special meetings at any 
time and place which it may direct. The president and secretary of the 
board may also call special meetings of said board at any time and place, 
if in their judgment necessity requires it. The secretary of the board shall 
notify the members of all regular and special meetings. The members of 
the board shall receive ten cents (10¢) per mile for the distance neces- 
sarily traveled in going to and returning from the place of the meeting and 
his place of residence each day that such trip is actually made. 

History: En. Sec. 9, Ch. 274, L. 1965. 
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75-4422. Trustees not to have pecuniary interest in district contracts 
—advertising for bids. It shall be unlawful for any community college 
district trustee to have any pecuniary interest, either directly or indirectly, 
in the erection of any school building, or for furnishing or repairing the 
same, or be in any manner connected with the furnishing of supplies for 
the maintenance of the college, or to receive or to accept any compensation 
or reward for services rendered as trustee, except as herein provided. No 
board of trustees shall let any contract (except if the amount involved is 
less than two thousand dollars ($2,000)[)] for building, furnishing, re- 
pairing or other work or supplies for the benefit of the district, without 
first advertising in a newspaper published in each county wherein the 
area of the district lies for at least two (2) weeks, call for bids to perform 
such work or furnish such supplies. In all cases where advertising is 
required, the board shall award the contract to the lowest responsible 
bidder; provided, however, that the board of trustees shall have the right 
to reject any and all bids. 

History: En. Sec. 10, Ch. 274, L. 1965. 


75-4423. Courses of instruction provided—tuition fees. A community 
college district organized under this act shall provide instruction, classes, 
school or schools for student residents within the community college 
district, in academic, occupational and adult education, subject to the ap- 
proval of the state board of education. The board of trustees of such 
district may in their discretion determine the per capita cost of such 
courses, file the same with the state board of education and upon ap- 
proval thereof by the state board of education, shall require of all non- 
district residents who are accepted as pupils, a tuition fee in such sum 
as may be necessary for maintenance of such course or courses. A 
different tuition may be established as between nondistrict residents 
residing within the state of Montana and those residing outside the 
state of Montana. In addition thereto, such board of trustees may charge 
resident students such amounts as it deems necessary to maintain such 
courses, taking into consideration such other funds as may be available 
under law for the support of such courses. 


History: En. Sec. 11, Ch. 274, L. 1965; 
amd. Sec. 1, Ch. 229, L. 1969. 


the approval of the state board of educa- 
tion provide instruction, courses and 
classes for vocational training within the 


Amendments 

The 1969 amendment substituted “in 
academic, occupational and adult educa- 
tion, subject to the approval of the state 


district in the trades and industries and 
commercial branches and for adult educa- 
tion” after “community college district” 
in the first sentence. 


board of education” for “and subject to 


75-4424. Employment of personnel—retirement of employees and 
trustees. The board of trustees shall appoint the employees of the com- 
munity college, define and assign their powers and duties and fix their 
compensation. 

The board of trustees and teachers of a community college district 
shall be subject to and receive the benefits of chapter 27 of Title 75 of 
the Revised Codes of Montana, as amended, and hereafter amended. 

History: En. Sec. 12, Ch. 274, L. 1965. 
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75-4425. Participation in foundation program and equalization fund— 
budgeting—special tax levy. A community college under this act shall be 
- considered a free public school for budgeting and financial purposes under 
chapter 36, Title 75 of the Revised Codes of Montana, 1947, as amended, 
and as hereafter amended. The term “average number belonging” for 
community colleges shall be determined by dividing the total number of 
eligible credits taken by eligible students by thirty (30). Eligible stu- 
dents for average number belonging calculation purposes shall be: (1) 
students who are under twenty-one (21) years of age for one-half or 
more of the quarter; (2) students who are not concurrently enrolled in 
an elementary or high school; (3) students enrolled in the summer quar- 
ter of the community college. Eligible credits for average number be- 
longing calculation purposes shall be: (1) credits taken by an eligible 
student; (2) credits taken in courses of instruction approved by the 
state board of education. Eligible credits for average number belonging 
calculation purposes shall not include: (1) credits taken in adult educa- 
tion courses; (2) credits dropped by the eligible student before the mid- 
point in the quarter; (3) credits taken in resident extension courses of 
the Montana university system. 


The moneys coming into the state public school equalization fund 
shall be distributed and apportioned to provide an annual minimum op- 
erating revenue for the community college in accordance with the sched- 
ules provided for high schools under chapter 36, Title 75 of the Revised 
Codes of Montana, 1947, as amended and as hereafter amended. 


The community college district shall be subject to the budgeting laws 
of a joint high school district or a joint common school district main- 
taining a high school, in so far as they are applicable, provided, however, 
the budget of a community college district shall be complete and separate. 


Whenever the board of trustees of a community college district shall 
deem it necessary to raise money for college purposes in addition to its 
revenues from county and state apportionments, they may proceed in so 
far as applicable under sections 75-4609 and 75-4610 of the Revised Codes 
of Montana, 1947, as amended. A community college under this act shall 
be considered a school district for the purposes of section 75-1633, R. C. M. 
1947. 


History: En. Sec. 13, Ch. 274, L. 1965; 
amd. Sec. 1, Ch. 325, L. 1969. 


Amendments 


The 1969 amendment rewrote the meth- 
od of computing the “average number be- 
longing” as defined in the second through 
the fifth sentences of the first paragraph. 
Prior to amendment they read, “The term 
‘average number belonging’ for commu- 
nity colleges shall mean those students 
enrolled and in attendance, in a commu- 
nity college for a period of not less than 
thirty (30) days, and carrying a course of 
study of not less than ten (10) class hours 
in courses, including vocational courses 
meeting standards prescribed by the state 


board of education, during each calendar 
week. A class hour shall mean not less 
than fifty (50) minutes of instruction or 
supervised laboratory training. Each stu- 
dent, enrolled for a period of more than 
thirty (30) days in any one (1) quarter or 
semester but less than two (2) complete 
semesters or three (3) complete quarters, 
shall entitle the college district to receive 
proportionate credit based upon the num- 
ber of weeks the student is enrolled and 
in attendance bears to the total weeks in 
the two (2) complete semesters or three 
(3) quarters. Such calculations shall ex- 
clude weeks of regular vacation time.” 
The amendment also added the second 
sentence in the fourth paragraph. 
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75-4426. Building construction and repairs—acquisition of land—tax 
levy—federal and state aid. The board of trustees of any community col- 
lege district is hereby vested with the power and authority to build, en- 
large, alter, repair or acquire by purchase school buildings and dormi- 
tories; furnishing and equipping the same, and purchasing the necessary 
lands therefor and the board of trustees of any community college dis- 
trict is hereby authorized to levy an additional tax not exceeding ten 
(10) mills on the dollar of the taxable value of all taxable property within 
the district for these purposes; provided they shall first be authorized to 
do so by an election held of the qualified electors of the district who are 
taxpayers upon property within the community college district, called, 
noticed and conducted in so far as applicable by sections 75-4609 and 
75-4610 of the Revised Codes of Montana, 1947, as amended. The board 
of trustees of any community college district is further vested with 
the power and authority to borrow moneys from the United States or 
any of its agencies for the purpose of this section. The board of trus- 
tees of any community college district is hereby authorized to accept 
funds from the United States or the state of Montana, their instrumen- 
talities or any of their agencies in aid of any one or more of such pur- 
poses or in maintaining and operating the college. 

History: En. Sec. 14, Ch. 274, L. 1965; Amendments 
amd. Sec. 1, Ch. 235, L. 1969. The 1969 amendment inserted the sec- 
ond sentence. 

75-4427. Acceptance of donations. All community college districts 
and its boards of trustees thereof on behalf of such districts are hereby 
authorized and empowered to accept gifts, legacies and devises, subject 
to the conditions imposed by the deed of the dower, or will of testator, or 
without any conditions imposed. 

History: En. Sec. 15, Ch. 274, L. 1965. 


75-4428. Disposition of surplus property—contracts for co-operation 
with school districts. Whenever there is within any school district any 
school property that is not required for the use of the school district and 
such property could be used for purposes of offering education beyond 
grade twelve or vocational and adult education by community college 
district, the boards of trustees of any school district is hereby authorized 
to lease or sell and convey the same to such community college district 
by negotiation. Any school district within or without the community col- 
lege district is authorized to contract with a community college district to 
provide adult education courses for such school district and to exchange 
teachers. 

History: En. Sec. 16, Ch. 274, L. 1965. 


75-4429. Junior colleges authorized to continue—conversion to com- 
munity college. All junior colleges established prior to the effective date 
of this act shall be under the supervision of the state board of education 
and shall conform to the scholastic standards established by the board, 
but no such district may be dissolved except as now provided by law and 
in no instance because it does not meet the standards for organization 
established by section 1 [75-4413] of this act. The governing board of any 
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such institution may, by resolution and by transmitting a copy of such 
resolution to the state superintendent of public instruction, establish a 
community college district under this act, and name the same without 
compliance with sections 1 and 4 [75-4413 and 75-4416] of this act. 


If such governing board establishes a community college district it 
shall act as the board of trustees of the community college district until 
the next general school election held on the first Saturday in April as 
provided in section 8 [75-4420] herein when all community college dis- 
trict trustees shall be elected as provided in section 5 [75-4417] except 
that it will not in any way be considered an organization election. 

History: En. Sec. 17, Ch. 274, L. 1965. 


75-4430. Annexation of school districts to junior college or community 
college district—election. Whenever the junior or community college dis- 
trict board of trustees shall so resolve or whenever ten per cent (10 %) of 
the qualified electors of the common school district or districts situate 
within one (1) county sought to be annexed indicate by a petition, filed 
with the secretary of the board of trustees of such junior college or com- 
munity college district, requesting the annexation of a common school 
district or districts situate within one (1) county to the said district, the 
board of trustees shall call an election on such annexation within not less 
than twenty-five (25) days nor more than sixty (60) days from the pas- 
sage of such resolution or the filing of said petition as the case may be. 
Notice of such election shall be given in the same manner as an election 
held to organize a community college district under this act. The election 
shall be conducted in the same manner, and those eligible to vote shall be 
the same as an election. to organize junior college districts under this 
act. The board of trustees shall establish such polling places as it may 
deem fit within the area sought to be annexed. 

The question on the ballot shall be as follows: 
CShallescheol districts: soMangas. be annexed to and become a part 
of the community college district of Hie eo Montanar 
[] For Annexation 
(0 Against Annexation” 


The proposal to annex to carry, must receive a majority of the total votes 
cast thereon. The judges of the election shall within five (5) days after 
said election transmit the pollbooks, ballots and tally lists to the board of 
trustees of said community college district who shall canvass the vote 
and declare the results of the election and shall cause, if the annexation 
question carried, a certified copy of their canvassing resolution to be filed 
in the office of the county clerk and recorder of the county containing 
area to be annexed and upon such filing the area to be annexed shall then 
become a part of the community college district. 


History: En. Sec. 18, Ch. 274, L. 1965. the validity of the remaining portions of 


a this act.” 
Separability Clause 


‘Section 19 of Ch. 274, Laws 1965 read = Repealing Clause 
“If any section, sentence, clause or phrase Section 20 of Ch, 274,:Laws 1965. read 
of this act is for any reason held uncon- “Sections 75-4401 through 75-4412, R. C. 
stitutional, such decision shall not affect M. 1947, are repealed.” 
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CHAPTER 45—HIGH SCHOOL BUDGET ACT 


Section 75-4516.1. Levy of taxes. 
75-4518.1. Reduction in budget by budget board—allowance of additional ex- 
penses over foundation program. 
75-4521. High school budgets. 
75-4524. Emergency warrants. 
75-4525. Tax levy to pay emergency warrants, 


75-4507 to 75-4510. Repealed. 


Repeal solete authority for special increases in 
These sections (Secs. 1 to 4, Ch. 133, high school budgets, were repealed by 
L. 1945), constituting temporary and ob- Sec. 16, Ch. 267, Laws 1963. 


75-4516.1. Levy of taxes. (1) Basic high school levy. It shall be the 
duty of the county commissioners of each county in the state to levy an 
annual basic special tax for high schools of fifteen (15) mills on the dol- 
lar of the taxable value of all taxable property within the county, which 
levy shall be made at the time and in the manner provided by law for 
the levying of taxes for county purposes and which tax shall be collected 
by the county treasurer at the same time and in the same manner as 
state and county taxes are collected; provided that if a basic levy of 
less than fifteen (15) mills should be sufficient to meet the total of the 
approved budgets of all school districts and county high schools within 
the county, then such lesser basic levy shall be made. 

No county levying less than the adjusted basic high school levy shall 
receive any apportionment of state equalization aid. 

(2) Additional high school levy. The county commissioners shall, if 
necessary, levy an additional tax in such number of mills on the taxable 
value of all taxable property within the county as shall be required to 
provide the foundation program for all school districts and county high 
schools within the county. The county superintendent shall apportion 
the proceeds of such additional tax levy to each school district and county 
high school within the county after apportionment of the basic special 
tax for high schools as provided in section 75-3618 and the state equaliza- 
tion aid as provided in section 75-3619. ) 

(3) Permissive high school levy. If the revenues for the operation 
and maintenance of any high school, including the amount apportionable 
from said basic special tax for high schools and the amount, if any, 
produced by said additional high school tax, shall be less than the foun- 
dation program of such high school and the approved additions thereto 
included in its budget, within the limitations hereinbefore specified, it 
shall be the further duty of the board of county commissioners to fix 
and levy a tax, in such number of mills as will produce the amount shown 
by the final budget to be raised by tax levy plus federal reimbursements 
in lieu of taxes, which tax shall, in the case of a county high school not 
located within a building district, be levied upon all property in the 
county, excepting the property of any district supporting a district high 
school, and shall, in the case of a county high school located within a 
high school building district, be levied upon all property in such building 
district and which tax shall, in the case of a district high school not located 
within a building district, be levied upon all property within the school dis- 
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trict, and shall, in the case of a district high school located within a building 
district, be levied upon all property in such building district, provided, 
however, that such last mentioned additional tax shall not, in any event, be 
used to raise funds in excess of the maximum budgets as specified in sec- 
tion 75-4518.1 when considered with all other sources of revenues, unless 


approved by a vote of the taxpaying electors. 


History: En. Sec. 15, Ch. 199, L. 1949; 
amd. Sec. 4, Ch. 208, L. 1951; amd. Sec. 1, 
Clie 202, in 19533 ald. ec. 7l, Gu. 240, 
L. 1961; amd. Sec. 14, Ch. 267, L. 1963; 
amd. Sec. 6, Ch. 198, L. 1965; amd. Sec. 5, 
Ch. 3, Ex. L. 1969. 


Amendments 


The 1963 amendment completely re- 
wrote this section. For previous text, see 
parent volume. 

The 1965 amendment ‘substituted the 
first paragraph of subsection (1) for para- 
graphs reading, “On or before the first 
day of August in each year, the state 
superintendent of public instruction shall 
compute and determine the sum of money 
which, when added to the moneys avail- 
able for the state equalization aid shall 
provide seventy-five per cent (75%) of 
the maximum high school budgets for all 
high schools as set forth in sections 75- 
4518.1 and 75-3612, plus the amount of 
high school tuition. Such information shall 
be given to the state board of equaliza- 
tion who shall compute and determine the 
number of mills of a tax (herein called 
the basic high school tax) on the taxable 
value of all property within all the coun- 
ties of the state which is calculated to 
produce the aforesaid sum of money. If 
a levy of less than the number of mills 
so determined is sufficient to provide the 
total foundation programs from the gen- 
eral fund budgets of all school districts 
within one or more counties, the state 
board of equalization shall recompute the 
basic high school tax to be levied in the 
remaining counties, excluding in the com- 
putations the amount of the foundation 
programs in the county or counties re- 
quiring a lesser levy, thus determining as 
the adjusted basic high school tax the 
number of mills required to produce the 
sum of money which, when added to all 
the moneys available for state equaliza- 
tion aid to be distributed to all high 
schools except those which as hereinafter 


75-4518.1. 


provided are not entitled to apportion- 
ment of state equalization aid, shall equal 
the total of the foundation programs of 
all high schools except those not entitled 
to apportionment of state equalization aid. 
In no event shall the adjusted basic high 
school tax exceed fifteen (15) mills. In 
addition to the provisions for the support 
of the high schools hereinbefore provided, 
it shall be the duty of the board of county 
commissioners of each county in the state 
to levy on the taxable valuation of all 
taxable property in the county the num- 
ber of mills determined by the board of 
equalization as the adjusted basic high 
school tax, except that the board in any 
county in which a levy of less than the 
number of mills so determined is sufficient 
to provide the total foundation programs 
from the general fund budgets for all 
high schools within the county shall levy 
such lesser number of mills, The levy in 
each county shall be made at the time 
and in the manner provided by law for 
the levying of taxes for county purposes, 
and the tax shall be collected by the 
county treasurer at the same time and in 
the same manner as state and county 
taxes are collected”; and substituted “state 
equalization aid” for “state public school 
equalization funds” near the end of sub- 
section (2). 

The 1969 amendment increased the basic 
high school levy in the first paragraph by 
substituting “fifteen (15) mills” for “four- 
teen (14) mills.” 


Repealing Clause 


Section 6 of Ch. 3, Ex. Laws 1969 re- 
pealed all acts and parts of acts in conflict 
therewith. 


Effective Date 
Section 7 of Ch. 3, Ex. Laws 1969 pro- 
vided the act should be in effect from and 


after its passage and approval. Approved 
March 19, 1969. 


Reduction in budget by budget board—allowance of addi- 
tional expenses over foundation program. 


If the total amount of the pro- 


posed general fund expenses in the preliminary budget of any district or 
county high school shall exceed the foundation program thereof, the 
‘budget board shall, in the manner provided by section 75-4518, reduce 
such proposed general fund expenses to a total equal to said foundation 
program unless the board of trustees of said district or county high school 
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shall establish to the satisfaction of the budget board that special cir- 
cumstances exist which justify such additional expenses, and in such 
event a statement of the reasons for the allowance of such additional 
expenses shall be attached to said budget and signed by the chairman of 
the budget board, but the allowance of such excess expense over the 
foundation program shall not in any manner increase the amounts of state 
equalization aid to be apportioned hereunder; and provided that, except 
in the case of the existence of the emergencies specified in section 75-4521, 
the entire amount of such additional expense over the foundation program 
to be included in any high school budget including any reserve fund, not 
to exceed thirty-five per cent (35%) of the amount appropriated in the final 
and approved budget for the then current school year, for the purpose of 
maintaining the elementary and high school of the district from July 1 
to November 30 of the next succeeding year, plus the foundation program 
shall not be greater than the maximum amounts in accordance with the 
following schedules, provided that nothing herein contained shall be 
construed as preventing the voting of an additional levy in accordance 
with the general school laws pertaining to the voting of additional levies. 


High Schools 


(1) For each high school having an ANB of twenty-four (24) or 
fewer pupils, the maximum shall be thirty-five thousand four hundred 
forty dollars ($35,440). 

(2) For a secondary school having an ANB of more than twenty- 
four (24) pupils, the maximum fourteen hundred seventy-six dollars 
and thirty-five cents ($1,476.35) shall be decreased at the rate of nine 
dollars and seventy-five cents ($9.75) for each additional pupil. until the 
ANB shall have reached a total of forty (40) such pupils. For a 
school having an ANB of more than forty (40) pupils, the maximum 
of thirteen hundred twenty dollars and thirty-five cents ($1,320.35) shall 
be decreased at the rate of six dollars and sixty cents ($6.60) for each 
additional pupil until the ANB shall have reached one hundred (100) 
pupils. For a school having an ANB of more than one hundred (100) 
pupils, a maximum of nine hundred twenty-three dollars and seventy- 
five cents ($923.75) shall be decreased at the rate of two dollars’ and 
fifteen cents ($2.15) for each additional pupil until the ANB shall have 
reached two hundred (200) pupils. For a school having an ANB of more 
than two hundred (200) pupils, the maximum of seven hundred eight 
dollars and seventy-five cents ($708.75) shall be decreased by forty-nine 
cents ($49) for each additional pupil until the ANB shall have reached 
three hundred (300) pupils. For a school having an ANB of more than 
three hundred (300) pupils, the maximum of six hundred sixty dollars 
($660) shall be decreased at the rate of twelve and one-half cents ($.125) 
until the ANB shall have reached six hundred (600) pupils. For a school 
having an ANB over six hundred (600) pupils, the maximum shall not 
exceed six hundred twenty-two dollars and fifty cents ($622.50) per pupil. 

The maximum per pupil for all pupils (ANB) and for all schools shall 
be computed on the basis of the amount allowed herein on account of the 
last eligible pupil, ANB. 
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In computing the amount for the foundation program and the maxi- 
mum program only junior high schools which have been approved and 
accredited by the state board of education shall be considered a part of 


the secondary enrollment. 


History: En. Sec. 14, Ch. 199, L. 1949; 
amd. Sec. 3, Ch. 208, L. 1951; amd. Sec. 
15, Ch. 267, L. 1963; amd. Sec. 7, Ch. 198, 
L. 1965;-amd. Sec. 4, Ch. 317, L. 1967; 
amd. Sec. 2, Ch. 3, Ex. L. 1969. 


Amendments 


The 1963 amendment substituted “of 
state equalization aid to be apportioned 
hereunder” for “to be apportioned here- 
under from the state public school equali- 
zation fund” immediately before the first 
proviso; inserted “plus the foundation 
program” after “July 1 to November 30 
of the next succeeding year” near the end 
of the first paragraph; substituted “the 
maximum amounts in accordance with the 
following schedules” near the end of the 
first paragraph for “thirty per cent (30%) 
of the foundation program of any high 
school, having an ANB of 100 or less 
pupils, and shall not be greater than 
twenty-five per cent (25%) of the foun- 
dation program of any high school having 
an ANB of more than 100 pupils’; added 
the final proviso to the first paragraph; 
and added everything after the first para- 
graph. 

The 1965 amendment increased the 
maximums specified in paragraph (1) from 
$25,500 to $27,030, in the first sentence 
of paragraph (2) from $1,062 to $1,126, 
in the second sentence of paragraph (2) 
from $950 to $1,007, in the third sentence 
of paragraph (2) from $665 to $704.90, in 
the fourth sentence of paragraph (2) from 
$510 to $540.60, in the fifth sentence of 
paragraph (2) from $475 to $503.50, and 
in the sixth sentence of paragraph (2) 
from $448 to $474.88; increased the rates 
of decrease specified in paragraph (2) 
from $7.00 to. $7.42 in the first sentence, 
from $4.75 to $5.03 in the second sentence, 
from $1.55 to $1.64 in the third sentence, 
from 35c to 37c in the fourth sentence, 
and from 9c to 10c in the fifth sentence; 
and deleted a former concluding para- 
graph which read: “On or before January 
1 of odd-numbered years, the state super- 
intendent of public instruction shall trans- 
mit to the legislative assembly of the 
state of Montana a revised schedule for 
secondary schools in accordance with 
classifications by size as set forth in this 
section. This revised schedule will be 
based on the median general fund budg- 
eted expenditures for the current year, 
by ascertaining the median of the general 
fund budgets for each classification of 
secondary schools, and the total number 
of pupils (ANB) for all schools in each 


classification, and by computing the re- 
vised schedule therefrom.” 


The 1967 amendment increased the 
maximums specified in paragraph (1) 
from $27,030 to $31,085, in the first sen- 
tence of paragraph (2) from $1,126 to 
$1,295, in the second sentence of para- 
graph (2) from $1,007 to $1,158, in the 
third sentence of paragraph (2) from 
$704.90 to $810.65, in the fourth sentence 
of paragraph (2) from $540.60 to $621.70, 
and in the fifth sentence of paragraph 
(2) from $503.50 to $579; increased the 
rates of decrease specified in paragraph 
(2) from $7.42 to $8.55 in the first sen- 
tence, from $5.03 to $5.79 in the second 
sentence, from $1.64 to $1.89 in the third 
sentence, from 37¢ to 43¢ in the fourth 
sentence, and from 10¢ to 11¢ in the 
fifth sentence; substituted “five hundred 
forty-six dollars ($546) per pupil” for “six 
hundred (600) pupils” at the end of the 
fifth sentence of paragraph (2); and de- 
leted a sixth sentence of paragraph (2) 
which read: “Schools having an ANB in 
excess of six hundred (600) pupils shall 
receive four hundred seventy-four dollars 
ang eighty-eight cents ($474.88) per pu- 
pil. 

The 1969 amendment increased the 
maximums specified in paragraph (1) from 
$31,085 to $35,440, in the first sentence of 
paragraph (2) from $1,295 to $1,476.35, in 
the second sentence of paragraph (2) from 
$1,158 to $1,320.35, in the third sentence 
of paragraph (2) from $810.65 to $923.75, 
in the fourth sentence of paragraph (2) 
from $621.70 to $708.75, in the fifth sen- 
tence of paragraph (2) from $579 to $660; 
increased the rates of decrease specified in 
paragraph (2) from $8.55 to $9.75 in the 
first sentence; from $5.79 to $6.60 in the 
second sentence, from $1.89 to $2.15 in 
the third sentence, from 43¢ to 49¢ in the 
fourth sentence and from 11¢ to 12%¢ in 
the fifth sentence; substituted “six hun- 
dred (600) pupils” for “five hundred forty- 
six dollars ($546) per pupil’ at the end of 
the fifth sentence and added the sixth 
sentence to paragraph (2). 


Repealing Clauses 
Section 16 of Ch. 267, Laws 1963 read 


“Sections 75-4507, 75-4508, 75-4509, and 
75-4510 are repealed.” 


Section 17 of (Ch. 267, Laws’ 1963" and 
Sec. 8 of Ch. 198, Laws 1965 repealed all 
acts and parts of acts in conflict there- 
with. 


Section 5 of Ch. 317, Laws 1967 re- 


an 


75-4521 


pealed all acts and parts of acts in con- 
flict therewith. 


Effective Dates 

Section 18 of Ch. 267, Laws 1963 read 
“This act shall be in full force and effect 
from and after the fifteenth day of March, 
1963.” 


SCHOOLS 


Section 9 of Ch. 198, Laws 1965 pro- 
vided the act should be in effect from and 
after its passage and approval. Approved 
March 6, 1965. 

Section 6 of Ch. 317, Laws 1967 pro- 
vided the act should be in effect from 
and after its passage and approval. Ap- 
proved March 3, 1967. 


75-4521. (1263.16) High school budgets. (1) Whenever the board of 
trustees of a county high school or the board of trustees of a school dis- 
trict maintaining a district high school or schools, at any time after 
December 31st of any school year, shall deem that an emergency exists by 
reason of an increase in the enrollment and attendance over that of the 
immediately preceding school year over and beyond the extent which 
such increase might reasonably have been anticipated at the time of the 
adoption of the budget for the then current school year, and that because 
of such increase in enrollment and attendance the budget approved and 
adopted for any or all of the regularly budgeted funds of the high school 
for the then current school year does not provide sufficient funds to 
properly maintain and support such school or schools during the whole 
of the then current school year; or shall, at any time during a school 
year, deem that an emergency exists because of the destruction of any 
school property necessary to the maintenance of school, or its impairment 
by fire, flood, storm, riot, insurrection, or other act of God, to such an 
extent as to render it unfit or prevent its use for the school purposes for 
which theretofore used; or because of the entering by a court of competent 
jurisdiction of a judgment for damages against the district, or the enact- 
ment of legislation, after the adoption of the final budget, requiring ex- 
penditures not contemplated therein, such board of trustees by unanimous 
vote of all members of the board present at any meeting, the time and 
place of holding which all of the trustees shall have had reasonable notice, 
may adopt and enter upon their minutes a resolution, stating the facts 
constituting the emergency, the estimated amount of money required to 
meet such emergency, and the time and place when the board will meet for 
the purpose of considering and adopting an emergency budget for such 
current school year. 

Whenever such board of trustees shall deem that an emergency exists 
for any reason other than those reasons specified above, such board may 
petition the state superintendent of public instruction for permission to 
adopt a resolution of emergency. Such petition shall set forth in writing 
the reasons for the request, the high school budget or budgets affected 
by the emergency, the estimated amount of money required to meet such 
emergency for each affected budget, the anticipated source or sources of 
financing for the emergency expenditures, and such other information as 
may be required by the superintendent of public instruction. Such petition 
shall be signed by all of the members of the board of trustees. 

The state superintendent of public instruction shall have the power to 
approve or disapprove such petition. If such petition be approved, the 
board of trustees may proceed to adopt a resolution of emergency, and 
may subsequently take all other steps prescribed for meeting an emerg- 
ency situation due to any of the causes specified above. Approval of such 
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petition by the superintendent of public instruction shall merely authorize 
the board of trustees to initiate emergency budget proceedings by resolu- 
tion and shall not relieve such board of trustees of the necessity of com- 
plying with the requirements for proceeding according to the provisions of 
this section and all other laws pertaining to emergency budgets. Ap- 
proval of such petition shall not be construed as approval of any subse- 
quent application for increased state aid on account of such emergency. 

(2) Stor (4) 20 Fen Same*as’ parent volume] 

(5) The board of trustees may adopt an emergency budget for any 
or all of the budgeted funds of the high school, for which fund or funds a 
regular budget has been approved and adopted for the current year in 
accordance with the provisions of section 75-4517. 

(6) Whenever the board of trustees shall prepare an emergency 
budget for the transportation fund, such emergency budget shall be so 
itemized as to show the amount appropriated therein, separately for bus 
transportation and for payments to parents or guardians in lieu of bus 
transportation. The board of trustees shall attach to such emergency 
transportation budget a copy of each transportation contract connected 
with the emergency, such contracts to be prepared and executed in ac- 
cordance with the provisions of section 75-3405. 

(7) Whenever the board of trustees shall prepare an emergency 
budget for the general fund or the transportation fund, or both, due to 
increased enrollment, such board of trustees may make application to the 
state superintendent of public instruction for increased payment from the 
state public school equalization fund for the foundation program, or for 
state transportation reimbursement, or both. The state superintendent 
of public instruction shall prepare and publish rules and regulations for 
such application. The state superintendent of public instruction shall con- 
sider all applications for increased state aid made in accordance with the 
provisions of this act, and shall determine the amount of increase, if any, 
which shall be made in the payment of funds from the state public school 
equalization fund for the foundation program, or for state transportation 
reimbursement, or both, on account of any emergency budget due to in- 
creased enrollment. The superintendent of public instruction shall notify 
the board of trustees of the approval or disapproval of any application for 
increase in payment of state funds, and in the event of approval the budget 
or budgets to which such increased payment shall be applied, and the 
amount or amounts thereof. The board of trustees shall attach a copy of 
such notice of approval or disapproval to the preliminary emergency 
budget. 

(8) Three copies of the emergency budget shall be furnished the 
county superintendent of schools and such county superintendent must 
lay one copy thereof before the board of county commissioners, which 
constitutes the board of school budget supervisors for the county, at the 
next regular meeting of such board. Such board shall have the power to 
make such changes in such budget, if any, as it may deem proper and 
necessary, and shall then approve such budget, either as adopted by the 
board of school trustees, or as changed by the board of county commis- 
sioners. 
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History: En. Sec. 16, Ch. 178, L. 1933; 
amd. Sec. 1, Ch. 192, L. 1943; amd. Sec. 
1, Ch. 135, L. 1945; amd. Sec. 4, Ch. 147, 
L. 1965. 


Amendment 


The 1965 amendment inserted “for any 
or all of the regularly budgeted funds of 


SCHOOLS 


proved and adopted” in the first clause of 
the first paragraph of subsection (1); 
added the second and third paragraphs to 
subsection (1); inserted new subsections 
(5), -(6);sand».(7);,, redesignated Wormer 
subsection (5) as subsection (8); and sub- 
stituted “changed” for “changes” near the 
end of said subsection (8). 


the high school” after “the budget ap- 


75-4524. Emergency warrants. After the approval of such emergency 
budgets, if the budget is to provide additional funds for the maintenance 
and support of the high school or schools, whenever the amount appropri- 
ated for any such item in the annual high school budget for such current 
school year has been fully used and such appropriation is exhausted, ex- 
penditures made thereafter shall be made by emergency warrants against 
the amount appropriated in the emergency budget, which emergency 
warrants shall be issued in the same manner and form and subject to 
the same conditions and provisions as set out in section 75-4531, except 
that on each thereof shall be distinctly endorsed “COUNTY HIGH 
SCHOOL EMERGENCY WARRANT Jor “HIGH SCHOOL ay ane 
RAN Te SCHOO aS DRL Omen ” After deducting from the 
amount of money standing to the credit of the fund of the high school 
for which the emergency budget was adopted the amount required to 
meet and take care of all unexpended appropriations in the annual budget 
for that fund for the current school year and after deducting the amount 
required for reserve, if any, provided in such budget for the following 
school year, if any balance remains in that fund the same shall be used to 
pay such emergency warrants issued against that fund, in the order in 
which the same are presented for payment. 


History: En. Sec. 4, Ch. 135, L. 1945; 
amd. Sec. 5, Ch. 147, L. 1965. 


Amendment 

The 1965 amendment substituted “the 
fund of the high school for which the 
emergency budget was adopted” for “the 
general fund of the county high school or 


after “all unexpended appropriations in 
the annual budget” in the final sentence; 
substituted “after deducting the amount 
required for reserve, if any” in the final 
sentence for “reserve”; inserted “in that 
fund” after “if any balance remains” in 
the final sentence; and inserted “issued 
against that fund” after “used to pay 


the general fund of the district high school 
as the case may be” near the beginning of 
the final sentence; inserted “for that fund” 


such emergency warrants” in the final 
Sentence. 


75-4525. Tax levy to pay emergency warrants. The county treasurer 
shall, not later than the first Monday in August of the following school 
year, make out a statement for such county high school or school district 
showing the total amount of such emergency warrants issued then out- 
standing against any fund or funds, and the amount of money, if any, on 
hand in the said fund or funds of the high school applicable to the pay- 
ment thereof, and the amount or amounts for the payment of which a 
special tax levy or tax levies should be made, and deliver the same to 
the board of county commissioners. For each fund of the emergency 
budget for which an emergency levy is required as determined herein, 
the board of county commissioners shall, on the second Monday in August, 
make and fix a levy against the taxable property designated for the sup- 
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port of the high school which will raise sufficient funds to pay such out- 
standing emergency warrants, with interest thereon, and the county 
treasurer shall, when collected, place the proceeds of each levy in a 
special fund and use the same to pay such outstanding emergency war- 
rants with interest thereon as may be obligations against such fund. If 
after all such emergency warrants have been paid any amount remains in 
any such special fund it shall be, by such county treasurer, transferred 
to the comparable regular fund of the county high school or district high 
school. 


History: En. Sec. 5, Ch. 135, L. 1945; 
amd. Sec. 6, Ch. 147, L. 1965. 


Amendment 


The 1965 amendment substituted 
“against any fund or funds” for “and 
unpaid” after “emergency warrants then 
outstanding” in the first sentence; inserted 
“in the said fund or funds of the high 
school” before “applicable to the payment 
thereof” in the first sentence; inserted “or 


for “of the county in the case of a county 
high school, or against the taxable prop- 
erty in the school district if a district 
high school” after “taxable property” in 
the second sentence; substituted “the pro- 
ceeds of each levy” for “the same” in the 
latter part of the second sentence; in- 
serted “any” before “such special fund” 
in the first part of the third sentence; and 
substituted “the comparable regular fund 
of the county high school or district high 


school” at the end of the section for “the 
general fund of the county high school or 
to the high school fund of the district 
high school.” 


Repealing Clause 


Section. /aor -Che 147. laws. 190a0 re. 
pealed all acts and parts of acts in conflict 
therewith. 


amoufis latter)“ amount” “and oor tax 
levies sattes «(special tax.levy;+injithe 
latter part of the first sentence; substi- 
tuted “For each fund of the emergency 
budget for which an emergency levy is 
required as determined herein, the board 
of county commissioners shall” at the 
beginning of the second sentence for 
“Such board shall’; substituted “desig- 
nated for the support of the high school” 


CHAPTER 46—HIGH SCHOOL DISTRICTS—PUBLIC WORKS 


Section 75-4601. High school trustees may undertake public works program—addi- 
tional trustees—division of taxable valuation—commencement of 


proceedings—temporary relocation of schoolhouse. 


75-4607. Alteration of boundaries—redivision—limitation. 

75-4612. Joint districts authorized—procedure for establishment. 

75-4613. General laws governing joint districts. 

75-4614. Bonded indebtedness of territory incorporated into joint district. 
75-4601. High school trustees may undertake public works program— 


additional trustees—division of taxable valuation—commencement of pro- 
ceedings—temporary relocation of schoolhouse. In any county having a 
high school the board of trustees of the county high school, if there be 
one, and the boards of trustees of any school districts maintaining dis- 
trict high schools, are hereby designated as the boards of trustees of the 
respective high school districts established under this act, provided that 
additional members may be elected to the board of trustees of districts 
maintaining district high schools in the number and manner as follows: 
When a majority of'the boards of the common school districts in the high 
school district so request, such requests shall be directed to the county 
superintendent of schools, who shall proceed as directed in this act. 

The taxable valuation of the district in which the high school is 
located shall be divided by the number of trustees on the high school 
board. In the case of a first class district this number shall be seven (7), 
for a second class district five (5), and for a third class district three (3). 
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This figure obtained shall then be divided into the remaining valuation of 
the high school district, and the resulting number, to the closest whole 
number, shall be the number of additional board members to be elected; 
provided, that the number of these additional board members shall not 
exceed four (4) in districts of the first and second class. The additional 
board members in school districts of the third class shall not exceed two 
(2) except when two-thirds (2) or more of the high school enrollment 
in the high school district resides in the common school districts not 
maintaining the high school and such common school districts also con- 
tain at least two-thirds (24) of the taxable valuation of the high school 
district when three (3) additional trustees shall be elected from the 
common school districts not maintaining the high school and one (1) 
additional trustee shall be elected at large in the high school district. 


(a) Following the determination of the number of additional board 
members to be elected, excluding the trustee at large, the county super- 
intendent of schools shall district the territory of the high school district, 
excluding the common school district wherein the high school is located, 
into a number of trustee nominating districts equal to the number of 
additional board members to be elected, and each trustee nominating 
district so established shall be entitled to one (1) member on the board 
of trustees of the high school. 

The additional trustee to be elected at large shall be placed in a 
trustee nominating district encompassing the entire high school district 
including the common school district wherein the high school district is 
located. Such trustee at large nominating district shall not preclude the 
creation of other additional trustee nominating districts as herein provided. 

The election of the additional trustees shall be held on the first Sat- 
urday in April of every year to fill the expired terms of such additional 
trustees, and the term of office of such additional trustees after the first 
election of such trustees shall be for three (3) years. The term of office 
of the trustee at large shall be three (3) years. 

The additional trustees so elected shall be residents of the respective 
trustee nominating districts established by the county superintendent of 
schools, and shall meet the general qualifications for school district trus- 
tees provided by section 75-1601, Revised Codes of Montana, 1947. 

At the first election the additional trustees elected from the trustee 
nominating districts established by the county superintendent of schools, 
if there be more than one (1), shall cast lots to determine the length of 
time each shall hold office. If there is one (1) additional trustee, he shall 
hold office for three (3) years. If there are two (2) additional trustees, 
one (1) shall hold office for three (3) years and one (1) for two (2) years. 
If there are three (3) additional trustees, one (1) shall hold office for 
three (3) years, one (1) for two (2) years and one (1) for one (1) year. 
If there are four (4) additional trustees, two (2) shall hold office for 
three (3) years, one (1) for two (2) years and one (1) for one (1) year. 

The procedure for calling and holding elections, and for the assump- 
tion of office, for the school district wherein the high school is located 
shall govern the election of the additional trustees herein provided for. 

At least twenty (20) days preceding the election, any ten (10) 
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electors of a trustee nominating district established as provided for 
in this act, who are qualified to vote in the election for such additional 
trustee, shall file with the district clerk of the school district wherein the 
high school is located the nomination of any qualified person to be a 
candidate for such trustee from such nominating district. Ballots for 
the election of such additional trustees shall be prepared in the same form 
and manner as ballots are prepared for other trustees, providing that such 
ballots for additional trustees shall show clearly the trustee nominating 
district from which each nominee is a candidate. 


Any qualified elector of a nominating district, excluding the district 
where the high school is located, may vote for the additional trustees so 
nominated, at the time and place of the annual election of school trustees 
in the common school district in which he is entitled to vote, provided that 
each elector may vote only for such additional trustee from the trustee 
nominating district in which he is a qualified elector. 


A vacancy in the office of additional trustee shall be filled by appoint- 
ment by the county superintendent of schools; provided, that such ap- 
pointment shall be subject to confirmation by a majority of the remain- 
ing members of the high school district board including the additional 
members. The trustee so appointed shall hold office until the next annual 
election, at which election there shall be elected a trustee from the same 
nominating district for the unexpired term. 


(b). * * * [Same as parent volume. |] 


(c) When the board of trustees of a high school district, who have 
qualified for their positions as such board of trustees under the provisions 
herein provided, shall find it necessary to temporarily move the site of 
the schoolhouse to another common school district within the high school 
district due to the destruction of the school building by fire, flood, storm, 
riot, insurrection or other act of God, such board of trustees shall continue 
to hold office for one (1) year after such schoolhouse relocation unless 
the schoolhouse is moved back to the common school district where it 
was originally located. 


History: En. Sec. 1, Ch. 275, L. 1947; 
amd. Sec. 1, Ch. 188, L. 1951; amd. Sec. 
1, Ch 67, L.-1957; amd. Sec. 1, Ch. 167, 
L. 1959; amd. Sec. 1, Ch. 222, L. 1963; 
amd. Sec. 1, Ch. 166, L. 1965; amd. Sec. 1, 
Ch. 214, L. 1965; amd. Sec. 1, Ch. 311, L. 
1967. 


Compiler’s Note 


This section was amended twice in 1965, 
once by Ch. 166 and once by Ch. 214. 
Since the two amendments do not appear 
to conflict, the compiler has made a com- 
posite section incorporating the changes 
made by both amendatory acts. 


Amendments 

The 1963 amendment made a minor 
change in punctuation in the first para- 
graph; and completely rewrote subdi- 
vision (a), for previous text of which see 
parent volume. 


Chapter 166, Laws of 1965, added sub- 
division (c). 

Chapter 214, Laws of 1965, substituted 
“a” for “any” before “trustee nominating 
district” near the beginning of the sixth 
paragraph of subdivision (a) and again 
before “nominating district” near the be- 
ginning of the seventh paragraph of sub- 
division (a); and substituted “only for 
such additional trustee from the trustee 
nominating district in which he is a 
qualified elector” for “for no more than 
one such additional trustee from each 
trustee nominating district” at the end of 
the seventh paragraph of subdivision (a). 

The 1967 amendment substituted the 
last sentence in the second paragraph for 
“or two (2) in districts of the third class”; 
inserted “excluding the trustee at large” 
after “to be elected” in the first paragraph 
of subdivision (a) of the second para- 
graph; added the second paragraph of 
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subdivision (a); and added the last sen- 
tence of the third paragraph. 


Repealing Clause 


SCHOOLS 


Effective Date 


Section 2 of Ch. 166, Laws 1965 pro- 
vided the act should be in effect from and 


fter it sag d l. Approved 
Section 2 of Ch. 222, Laws 1963 re- eels mages ecacln theta fate 
pealed all acts and parts of acts in con- 
flict therewith. 
75-4607. Alteration of boundaries — redivision — limitation. In any 


county which has been divided into high school building districts, at the 
request of any high school board of trustees, the commission, provided for 
in section 75-4602, may, in accord with the procedure provided in said 
section, alter the boundaries of said districts or redivide the county into a 
different number of high school districts, provided that such alteration or 
redivision may not be done within one (1) year from the original division 
or the last alteration of boundaries and last redivision. 


History: En. Sec. 1, Ch. 130, L. 1949; 
amd. Sec. 1, Ch. 120, L. 1953; amd: Sec. 
1, Ch: 140, L. 1965. 


Amendment 
The 1965 amendment reduced the pe- 


riod set forth in the proviso at the end of 
the section from three years to one year. 


Effective Date 


Section 2 of Ch. 140, Laws 1965 read 
“This act is effective April 1, 1965.” 


75-4612. Joint districts authorized—procedure for establishment. In 
addition to the provisions for the formation of high school districts au- 
thorized by section 75-4602, R. C. M. 1947, a high school joint district may 
be formed in accordance with the provisions of this act. 


(a) Definitions. For the purposes of this act: 


(1) An elementary joint district is a school district consisting of 
territory lying partly in one county and partly in another; 


(2) A high school district is territory lying wholly within one county, 
created in accordance with the provisions of section 75-4602, R. C. M. 
1947 ; 

(3) A high school joint district is territory lying partly in one county 
and partly in another, designated a high school joint district in accordance 
with the provisions of this act; 

(4) County L is a county in which the school operated by an ele- 
mentary joint district is located; 

(5) Pe Contry eric a county in which the school operated by an ele- 
mentary joint district is not located. 

(b) Procedure for formation of high school vote district: | 

(1) The action to form a high school joint district may be initiated 
by a majority of the resident taxpayers who are registered electors and 
whose names appear upon the last completed assessment roll for state, 
county and school district taxes, residing in an elementary joint district in 
the whole of the territory of such joint district lying in County NL. Such 
majority shall present a petition, in writing, to the county superintendent 
of schools of County NL, asking that the whole of the territory of the 
elementary joint district in which they reside in County NL be joined to 
that high school district in County L which includes the territory of the 
same elementary joint district lying in County L, to form a high school 
joint district. 
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(2) The petition shall describe the territory in County NL proposed 
to be joined to the high school district in County L, and shall also state 
the reason for desiring such change, and the number of children of high 
school age, if any, residing in such territory. 

(3) The county superintendent of schools of County NL shall file 
said petition in his office immediately on receipt thereof, and shall give 
notice to the parties interested by posting notices at least ten (10) days 
prior to the time appointed for considering said petition, one (1) of which 
shall be in a public place in the territory in County NL proposed to be 
joined to the high school district in County L, and one (1) on the door 
of each high school in County NL which would be affected by the pro- 
posed change by reason of reduction of the territory designated for the 
support of such high school. At the time stated in said notice for the con- 
sideration of such petition, which shall not be less than ten (10) days nor 
more than thirty (30) days after the date of filing such petition, the 
county superintendent shall proceed to hear such petition. 

(4) The county superintendent shall either grant or deny such pe- 
tition based on evidence received. If such petition is granted, the county 
superintendent shall make an order fixing the boundaries of the high 
school joint district so formed. Subject to the provisions of paragraph 
(5) of this section, such order shall be final, unless an appeal be taken to 
the board of county commissioners of County NL within thirty (30) 
days thereafter, and upon hearing thereof the decision of said board shall 
be final, provided however that the right of appeal to the district court 
is reserved. No petition shall be granted when an operating high school 
exists in County NL within three (3) miles of any point of the territory 
described in the petition. No petition shall be denied solely because the 
territory described in the petition lies within the boundaries of a high 
school district in County NL, provided, however that if the removal of 
such territory from such high school district would reduce the taxable 
valuation of such high school district to less than seven hundred fifty 
thousand dollars ($750,000) the petition shall be denied. 

(5) Copies of the order fixing the boundaries of the high school joint 
district shall be transmitted by the county superintendent of County NL 
to the county superintendent of County L and to the board of trustees 
of the affected high school district in County L, who within thirty (30) 
days from the receipt thereof shall act to approve or disapprove such 
order. Before the order will become effective, approval must be given by 
such county superintendent and by such board of trustees. 


History: En. Sec. 1, Ch. 211, L. 1965. control of high school joint districts in 
x adjacent counties, and providing proced- 
Title of Act ures for creation thereof. 
An act providing for formation and 
75-4613. General laws governing joint districts. High school joint 
districts created hereunder shall be governed by the general school laws 
of the state. 
History: En. Sec. 2, Ch. 211, L. 1965. 


75-4614. Bonded indebtedness of territory incorporated into joint dis- 
trict. Bonded indebtedness of any territory affected by the provisions of 
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this act shall remain the indebtedness and obligation of the original terri- 
tory against which such bonds were issued and shall be paid for out of 
levies made against said original territory. 

En. Sec..3,.Ch. 211, .lfa1965! Effective Date 


Section 4 of Ch. 211, Laws 1965 read 
“This act is effective April 1, 1965.” 


History: 


CHAPTER 48—SCHOOL LUNCH AND CHILD NUTRITION PROGRAM 


Section 75-4802. Expenditure of federal funds. 
75-4803. Administration of program. 
75-4805. Authority of school board. 
75-4806. Accounts, records, reports and operations. 


75-4802. Expenditure of federal funds. The superintendent of public 
instruction is hereby authorized to accept and direct the disbursement of 
funds appropriated by act of Congress and apportioned to the state for 
use in connection with school lunch programs, under the “National School 
Lunch Act,” approved June 4, 1946 (Public Law 396, 79th Congress, 
Chapter 281, 2nd Session), and any amendments thereto. The superin- 
tendent of public instruction may also accept and disburse funds provided 
by any other acts of Congress providing for the feeding of children 
through the facilities of educational agencies, including the Child Nutri- 
tion Act of 1966 (Public Law 642, 89th Congress). The superintendent 
of public instruction shall deposit all such funds received from the fed- 
eral government in a special account with the treasurer of the state who 
shall deposit them in the federal and private grant clearance fund and 
make disbursements therefrom upon the direction of the superintendent 
of public instruction. 


History: En. Sec. 2, Ch. 282, L. 1947; fund and” after “of the state who shall” 


amd. Sec. 65, Ch. 147, L. 1963; amd. Sec. 
1, Ch. 123, L. 1967. 


Amendments 
The 1963 amendment deleted “in a 


in the second sentence (now the third 
sentence). 

The 1967 amendment added the present 
second sentence of this section, and in- 
serted “in a special account” after “fed- 


special account” after “from the federal 
government”; and inserted “deposit them 
in the federal and private grant clearance 


75-4803. Administration of program. The superintendent of public 
instruction may enter into such agreements with any agency of the federal 
government, with any school board, or with any other agency or person, 
prescribe such regulations, employ such personnel, and take such other 
action, as he may deem necessary to provide for the establishment, main- 
tenance, operation, and expansion of any school lunch program, and to 
direct the disbursement of federal and state funds in accordance with 
any applicable provisions of federal or state law. The superintendent of 
public instruction may give technical advice and assistance to any school 
board in connection with the establishment and operation of any school 
lunch program and may assist in training personnel engaged in the opera- 
tion of such program. The superintendent of public instruction and any 
school board may accept any gift for use in connection with any school 
lunch program. Any or all of the foregoing powers also may be exercised 
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tence. 
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in connection with any child nutrition program which may be carried on 
by educational agencies. 
History: En. Sec. 3, Ch. 282, L. 1947; Amendments 


amd. Sec. 2, Ch. 123, L. 1967. The 1967 amendment added the last 
sentence. 


75-4805. Authority of school board. Any school board of any school 
is authorized to enter into contracts with the superintendent of public 
instruction for the purpose of obtaining funds, supplies and equipment, 
and facilities necessary to the establishment, operation and maintenance 
of a school lunch or child nutrition program in such school, and to operate 
or provide for the operation of school lunch or child nutrition programs 
in schools under their jurisdiction by using therefor funds disbursed 
to them under the provisions of this act, gifts and other funds received 
from sale of food under such programs, all in accordance with regula- 
tions prescribed by the superintendent of public instruction. 

History: En. Sec. 5, Ch. 282, L. 1947; Amendments 
amd, Sec. 3, Ch. 123, L. 1967. The 1967 amendment inserted “or child 
nutrition” after “lunch” throughout this 
section, and substituted ‘“food” for 
“lunches” before “under such programs.” 

75-4806. Accounts, records, reports and operations. The superintend- 
ent of public instruction shall prescribe regulations for the keeping of 
accounts and records and the making of reports by or under the super- 
vision of school boards. Such accounts and records shall at all times be 
available for inspection and audit by authorized officials and shall be 
preserved for such period of time, not in excess of five (5) years, as the 
superintendent of public instruction may lawfully prescribe. The super- 
intendent of public instruction shall conduct or cause to be conducted 
such audits, inspections, and administrative reviews of accounts, records, 
and operations with respect to school lunch and child nutrition programs 
as may be necessary to determine whether its agreements with school 
boards and regulations made pursuant to this act are being complied with, 
and to insure that school lunch and child nutrition programs are effectively 
administered. 


History: En. Sec. 6, Ch. 282, L. 1947; Repealing Clause 
amd. Sec. 4, Ch. 123, L. 1967. Section 5 of Ch. 123, Laws 1967 re- 
pealed all acts and parts of acts in con- 
Amendments flict therewith. 
The 1967 amendment inserted “and child ; 
nutrition” after “lunch” throughout this Effective Date 
section. Section 6 of Ch. 123, Laws 1967 pro- 


vided the act should be in effect from 
and after its passage and approval. Ap- 
proved February 23, 1967. 


CHAPTER 50—EDUCATION CLASSES FOR MENTALLY RETARDED 
AO PHYSICALLY GANDICAPPED* CHITDREN 


Section 75-5001. Special education—mentally retarded children—physically handi- 
capped children. 

75-5003. Local boards of trustees—powers—determination of children requir- 
ing special education and the type of education responsibility of 
state superintendent—reimbursement by state—computation. 

75-5005. Petition of parents for establishment of special teaching program. 
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75-5001. Special education—mentally retarded children—physically 
handicapped children. (1) Within the meaning of this act special edu- 
cation is that type of education requiring special facilities or instruction 
because of physical or mental deviation from the average on the part of 
some children. These handicapped are defined as follows: 


(a) Mentally retarded children are children who are not capable 
of profiting from the general educational program of the public schools. 
These children may be considered in three (3) groups as follows: (1) Ed- 
ucable mentally retarded. Those children who, at maturity, cannot be 
expected to attain a level of intellectual functioning greater than that 
commonly expected from an eleven-year-old, but not less than that of a 
seven-year-old. (i1) Trainable mentally retarded. Those children who, 
at maturity, cannot be expected to attain a level of intellectual function- 
ing greater than that commonly expected of a seven-year-old and who, 
for entrance into a training program, are capable of walking, of clean 
bodily habits, and of obedience to simple commands. (iii) Custodial 
mentally retarded. Those children who do not show a likelihood of at- 
taining clean bodily habits, responsiveness to directions, or means of 
intelligible communication. The public schools are to assume responsi- 
bility for the educable group, and may assume responsibility for the 
trainable group. 

(b) Physically handicapped children are those children who are 
capable of profiting from the general education program of the public 
schools, but who need special equipment, special services, and transpor- 
tation to compensate for such physical handicaps as cardiac, cerebral 
palsy, or other physical handicaps including inadequate speech, hearing 
and vision, which makes them unable. to profit from the normal educa- 
tion processes without some special provision. Nothing herein shall be 
construed to interfere with the purpose and function of the school for 
the deat and blind in Great Falls. 


(2) The board of trustees responsible for the operation of any public 
school may establish special education programs for educable mentally 
retarded children and physically handicapped children under the age of 
six (6) years when the superintendent of public instruction has de- 
termined that such programs will 


(a) enable a child to achieve levels of competence that will enable 
him to profit from the general educational program of the public schools 
when he could not so profit without a special education program, 


(b) permit the conservation or early acquisition of skills which will 
tend to provide the child with an equal opportunity to take his place 
with normal children in the general educational program of the public 
schools, or 

(c) provide other demonstrated educational advantages which will 
materially benefit the child. 

All special education programs established for mentally retarded or 
physically handicapped children under the age of six (6) years approved 
by the state superintendent of public instruction shall be eligible for re- 
imbursements on the part of the state as provided in section 75-5003, 
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R. C. M. 1947, and for transportation aid as provided in section 75-3409, 


R. C. M. 1947. 


History: En. Sec. 1, Ch. 206, L. 1955; 
amd. Sec. 1, Ch. 243, L. 1963; amd. Sec. 
1, Ch. 164, L. 1967. 


Amendments 


The 1963 amendment substituted ‘‘men- 
tally retarded” for “mentally handicapped’’ 
throughout former paragraph (1); deleted 
“handicapped” after ‘“‘educable” in the final 
SCuLeice ,OlAIGImMer pafactaph (1) +, and 
added the words “and may assume re- 


sponsibility for the trainable group” at 
the,.end ‘of former paragraph .(1). 

The 1967 amendment inserted Ub). e De= 
fore “Within the meaning” at the begin- 
ning of this section; relettered prior sub- 
division (1) as (a) and subdivision (2) as 
(b); and in new subdivision (a), renum- 
bered subparagraphs (a), (b) and (c) as 
(i), Gi) and (iii); in new subdivision (b), 
inserted “speech” after “inadequate”; and 
added new subsection (2) as well as the 


last paragraph. 


75-5003. Local boards of trustees—powers—determination of children 
requiring special education and the type of education responsibility of 
state superintendent—reimbursement by state—computation. (1) The 
board of trustees responsible for the operation of any school district may 
establish special education classes when it appears there are not less than 
four (4) educable mentally retarded or not less than four (4) physically 
handicapped children in the district. 

(2) The board of trustees, responsible for the operation of any public 
school when it appears that there are not less than ten (10) educable 
mentally retarded or not less than ten (10) physically handicapped chil- 
dren in the district must maintain at least one special class for educable 
mentally retarded children or at least one special class for physically 
handicapped children, (and may provide classes for the trainable men- 
tally retarded children). 

(3) In lieu of providing such special classes the board of trustees 
may arrange to use the services of such approved mentally retarded or 
physically handicapped children’s classes as may exist and may provide 
transportation services from home to school and return for all handi- 
capped children enrolled in a state-approved special education program 
of such ages as it deems wise; provided, that the local board has the 
right to exclude persons of severe delinquent behavior. The determina- 
tion of the children requiring special education and the type of special 
education needed by these handicapped children shall not be the responsi- 
bility of local boards of trustees but shall be the responsibility of the 
state superintendent of public instruction in co-operation with appropriate 
medical, psychiatric and psychological advice. Two (2) or more districts 
may combine to provide such educational facilities. 

(4) Reimbursements on the part of the state for in-school classes 
of seven (7) or more students approved by the state superintendent of 
public instruction shall be computed on the basis of forty-five (45) 
average number belonging. For a class of less than seven (7) students 
the ANB shall be computed on the basis of the number of students at a 
rate not to exceed six (6) ANB per student, provided that no class of 
less than four (4) students shall be approved. For other special education 
programs approved by the state superintendent of public instruction, in- 
cluding speech and hearing therapy, home or hospital tutoring, school- 
to-home telephone communication, or other individual programs, the 
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ANB shall be computed according to a schedule prepared by the state 
superintendent of public instruction on the basis of the time required and 
the degree of special education provided; in such cases the ANB shall 
not exceed six (6) for each exceptional child enrolled in such program. 
Transportation reimbursements shall be made on a schedule arrived at 
by the state superintendent of public instruction, and such expenditures 
shall be added to the transportation budget of the district; provided, 
that said reimbursement shall not exceed the expense of transportation 
to similar facilities within the state of Montana. The state shall reim- 
burse two-thirds (28) of such approved transportation and the county 
shall reimburse the remainder of such approved transportation accord- 
ing to said schedule. 

(5) Whenever a new special education class or program, to be offered 
for the first time in the ensuing year, has been approved by the state super- 
intendent of public instruction prior to the adoption of the preliminary 
budget, the board of trustees may include in the ANB for the budget 
a number anticipated to be the ANB eligible for special education compu- 
tation in the ensuing year, subject to the approval of the state superin- 
tendent of public instruction. 

(6) Any child who is mentally retarded, or physically handicapped, 
or both, who is enrolled in a state-approved special education program 
which is maintained by an elementary school district other than the 
district in which such child resides, shall be included in the computation 
of average number belonging to the district maintaining the special edu- 
cation program, according to the provisions herein. The district in which 
such child resides shall pay to the district where such child attends an 
amount of tuition based on two (2) times the tuition rates established 
in section 75-1630, and such payment shall be made in the manner pre- 
scribed by section 75-1630. Where the child is attending an out-of-state 
program, the school district may transfer tuition payments to the agency 
providing the special training, notwithstanding section 75-1630. 

(7) Any such child who is enrolled in a state-approved high school 
special education program which is maintained by a high school located 
in a county other than the county in which such child resides, shall be 
included in the computation of the average number belonging to the high 
school maintaining the special education program, according to the 
provisions herein. The county in which such child resides shall pay to 
the high school where such child attends an amount of tuition based on 
two (2) times the tuition rates established in section 75-4230, and such 
payment shall be made in the manner prescribed by section 75-4230. 
Where the child is attending an out-of-state program, the school dis- 
trict may transfer tuition payments to the agency providing the special 
training, notwithstanding section 75-4230. 

(8) When children are sent to an institution supported solely by 
funds of the state of Montana the home district or county will not be 
required to pay tuition for such child. 


History: En. Sec. 3, Ch. 206, L. 1955; amd. Sec. 1, Ch. 142, L. 1965; amd. Sec. 1, 
amd. Sec. 1, Ch. 108, L. 1959; amd. Sec. Ch. 163, L. 1967; amd. Sec. 2, Ch. 183, 
1, Ch. 41, L. 1961; amd. Sec. 2, Ch. 243, L. 1969. 

L. 1963: amd: “Sec. 1,’ Ch. 96, Li.) 1965; 
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Compiler’s Note 


This section was amended twice in 1965, 
once by. Chie96 and once, by, Gh, .142. 
_ Since the two amendments do not appear 
in conflict, the compiler has made a com- 
posite section incorporating the changes 
made by both amendatory acts. 


Amendments 


The 1963 amendment inserted “(and 
may provide classes for the trainable 
mentally retarded children,)” in the first 
sentence of the first paragraph. 

Chapter 96, Laws of 1965, substituted 
“The board of trustees, responsible for 
the operation of any public school” at the 
beginning of the section for “The board 
of trustees in each school district”; in- 
serted “not less than (10)” before ‘“physi- 
cally handicapped children” in the first 
sentence of the former first paragraph; 
substituted “at least one special class” 
for “special classes” before “for educable 
mentally retarded children” in the first 
sentence of the former first paragraph; 
inserted “at least one special class” before 
“for physically handicapped children” near 
the end of the first sentence of the former 
first paragraph; divided the former first 
sentence of the first paragraph into two 
sentences; inserted “In lieu of providing 
such special classes the board of trustees” 
at the beginning of the second sentence 
of the former first paragraph; deleted 
“within the state’ after “as may exist” 
in the second sentence of the former first 
paragraph; substituted) “and” ofor >“or” 
before “may provide transportation serv- 
ices” in the second sentence of the former 
first paragraph; deleted “low intelligence 
or” before “severe delinquent behavior” 
in the proviso to the second sentence of 
the former first paragraph; deleted “listed 
above” at the end of the third sentence of 
the former first paragraph; substituted the 
first two sentences of the second para- 
graph for “Reimbursements on the part of 
the state for such programs shall be com- 


75-5005. 


75-5005 


puted on the basis of counting each such 
mentally retarded child in such special 
classes as three (3) in average number 
belonging, and each physically handi- 
capped child according to a schedule to be 
prepared by the state superintendent of 
public instruction, but in no case shall it 
be over three (3) average number be- 
longing for each such child, prorated ac- 
cording to time and number in these spe- 
cial classes, or in home tutoring”; and 
inserted the former third paragraph. 

Chapter 142, Laws of 1965, inserted 
“two times” before “the tuition rate” in 
the last sentence of the former fourth 
paragraph and in the last sentence of the 
former fifth paragraph. 

The 1967 amendment added subsection 
(1); numbered the paragraphs in the prior 
section as (2) through (8); and in newly 
numbered subsection (4), substituted 
“classes of seven (7) or more students” 
for “programs” in the first sentence, add- 
ed the second sentence; inserted “and 
hearing” before “therapy” and substituted 
“six (6)” for “three (3)” before “for each 
exceptional child” in the third sentence; 
and deleted “elementary school” before 
“special education program,” and substi- 
tuted “by an elementary school district” 
for “by a district” before ‘other than the 
district” in the first sentence of newly 
numbered subsection (6). 

The 1969 amendment added the proviso 
to the fourth sentence of subsection (4), 
added the last sentence of subsection (6), 
and added the last sentence of subsection 


war 


Effective Dates 


Section 3 of Ch. 243, Laws 1963 pro- 
vided the act should be in effect from and 
after its passage and approval. Approved 
March 11, 1963. 

Section 2 of Ch. 96, Laws 1965 pro- 
vided the act should be in effect from and 
after its passage and approval. Approved 
February 27, 1965. 


Petition of parents for establishment of special teaching pro- 


gram. The parents or guardians of four (4) or more educable mentally 
retarded or four (4) or more physically handicapped children of one (1) 
type, living in one (1) town or in neighboring towns, which children 
can be taught together, may petition the district board or boards of 
trustees for the establishment of a special teaching program. The district 
board or boards of trustees shall request the state board of education for 
such advice and assistance as the state board of education considers 
appropriate in the organization of such a program. 


History: En. Sec. 5, Ch. 206, L. 1955; 
amd. Sec. 2, Ch. 163, L. 1967. 


Amendments 
The 1967 amendment substituted “four 


(4) or more educable mentally retarded 
or four (4) or more physically” for ‘seven 
(7) or more mentally” before “handi- 
capped children” in the second sentence. 
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CHAPTER 51—FEDERAL AID 


Section 75-5101. Federal funds—authority to accept—expenditure of funds. 


75-5101. Federal funds—authority to accept—expenditure of funds. 
The governor of the state of Montana and the superintendent of public 
instruction of the state of Montana are hereby authorized on behalf 
of the state of Montana to request and accept such funds as are now or 
will be made available under any act of Congress of the United States, 
or otherwise, for purposes of public school building construction and/or 
for any other purposes of public schools and public education as per- 
mitted under the laws of the state of Montana and as authorized by the 
grants from the federal government. Said moneys shall be deposited by 
the governor and superintendent of public instruction with the treasurer 
of the state of Montana, and are hereby appropriated and made avail- 
able to the superintendent of public instruction. All said moneys shall 
be expended for the purpose of public school building construction and/or 
for any other purposes of public schools and public education as per- 
mitted under the laws of the state of Montana and as authorized by the 
erants from the federal government. Such expenditures shall be made 
under the supervision and discretion of the superintendent of public in- 
struction. Any balance in the account in which said moneys are maintained 
shall not lapse at any time, but shall be continuously available to the 
superintendent of public instruction for the expenditure consistent with 
this act and acts of the federal government. 


History, ene DeC aL aC. 1) 5-as. 195/73 
amd. Sec. 67, Ch. 147, L. 1963; amd. Sec. 
1 Ch 282.0. L.91965. 


intendent of public instruction” at the end 
of the second sentence; and added the 
third, fourth, and fifth sentences. 


Amendments 


The 1963 amendment deleted “in a spe- 
cial fund hereinafter created” after “su- 
perintendent of public instruction” in the 
last sentence. 

The 1965 amendment substituted “of 
public schools and public education” for 
“in the operation and maintenance of 
public schools” near the end of the first 
sentence; added “and are hereby appro- 
priated and made available to the super- 


75-5102. 
Repeal 


This*section (Sec: Z:-Ch7173- 1.91957); 
relating to the federal aid to education 


Repealed. 


Repealing Clause 
Section’ 2 ‘of Ch. 282;°Laws @1965mre= 


pealed all acts and parts of acts in con- 
flict therewith. 


Effective Date 
nections wof 4Chy (28293 Saws) Ooamnsee 
vided the act should be in effect from 


and after its passage and approval. Ap- 
proved March 18, 1965. 


fund and expenditures therefrom, was re- 
pealed by Sec. 242, Ch. 147, Laws 1963. 


CHAPTER 52—LAW ENFORCEMENT ACADEMY 


Section 75-5203. 


75-5205. Advisory board. 
75-5206. 
visory board. 
75-5208. Expenditure of funds. 
75-5203. 


Establishment of Montana law enforcement academy. 


Powers and duties of the Montana law enianconipnt academy ad- 


Establishment of Montana law enforcement academy. There 


is hereby established a Montana law enforcement academy to be located 
at one of the units of the university of Montana, which unit shall be 


186 


LAW ENFORCEMENT ACADEMY 75-5208 


selected in the manner hereinafter provided. This academy shall be in 
session for a period to be annually determined by the advisory board. 
History?) *En. Sec.43, Ch: 7, 71959; Amendments . 
amd. Sec. 1, Ch. 233, L. 1967. The 1967 amendment substituted “to be 
annually determined by the advisory 
board” for “not to exceed three weeks 
in any one year” in the last sentence. 
75-5205. Advisory board. The Montana law enforcement academy 
shall be governed by an advisory board composed of one representative 
of each of the following organizations or departments to be appointed by 
the president, chief executive or officer in charge of each of the following 
departments or organizations: The Montana sheriffs and peace officers 
association, the Montana chiefs of police association, the county attor- 
neys association, the attorney general’s office, the Montana municipal 
league, the Montana county commissioners association, the Federal Bu- 
reau of Investigation, the Montana police protective association, the 
Montana highway patrol, the Montana fish and game commission, the 
Montana livestock commission, the tribal police of one of the Indian reser- 
vations located in Montana, and that unit of the university of Montana 
selected as a site for the academy. The representative appointed by the 
Montana livestock commission shall be a duly appointed stock inspector 
or detective. The tribal policeman serving on the advisory board each 
year will be a member of the reservation that is designated for represen- 
tation by a majority of the advisory board. The representative of the 
university unit shall be selected after the ‘site has been: determined: by 
the other members of the Montana law enforcement academy advisory 
board. The members of the advisory board shall be appointed for a term 
of one year and shall serve without compensation. 


History: En. Sec. 5, Ch. 7, L. 1959; Montana highway patrol, * * * reserva- 
amd. Sec. 1, Ch. 28, L. 1961; amd. Sec. 1, tions located in Montana” after “the Mon- 


Ch. 88, L. 1969. tana police protective association” in the 
first sentence and inserted the present 
Amendments second and third sentences. 


The 1969 amendment inserted “the 


75-5206. Powers and duties of the Montana law enforcement academy 
advisory board. The Montana law enforcement academy advisory board 
shall have the power and it shall be its duty to: 

to gLi eS Yor V | saimeuas pancitaolume,| 

Zee Cen sald expenducran ts ainomerederals state county eancmciiy 
governments or private persons, associations or corporations. 


History: En. Sec. .6,) Ch. 7,.L. 1959; Amendments 
amd. Sec. 2, Ch. 233, L. 1967. The 1967 amendment added subpara- 


graph 12. 

75-5208. Expenditure ‘of funds. The expenditure of funds by any 
city, town, municipality or county for the board, room and travel expenses 
of the officers attending the academy shall be a lawful expenditure. 

History: En. Sec. 8, Ch. 7, L. 1959; the state of Montana shall be allowed to 


ainda secao Ch 233) 15) 1967. expend an amount of money not to ex- 
ceed ninety dollars ($90.00) for the board 
Amendments and room of the officers attending the 


The 1967 amendment deleted the sec- academy.” 
ond sentence which read, “All counties of 
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CHAPTER 53—DRIVER EDUCATION 


Section 75-5310. Purpose of act. 


75-5311. Definitions. 

75-5312. Superintendent of public instruction to administer program—boards 
may establish course. 

75-5313. Driver education account established—portion of fines credited to 
account—license proceeds credited to account. 

75-5314. Portion of forfeited bail credited to account. 

75-5315. Transmittal of proceeds from fines. 

75-5316. Transmittal of gross proceeds by courts. 

75-5317. Allocation and disbursement of driver education account—adminis- 


trative expense. 


75-5301 to 75-5309. 


Repeal 


Sections 75-5301 to 75-5309 (Secs. 1 to 
9") Chi'226, 141965), relating “to driver 


Repealed. 


education, were repealed by Sec. 12, Ch. 
214, Laws 1969. 


75-5310. Purpose of act. It is the purpose of this act to provide the 
financial assistance necessary to enable the board of trustees of any 
county high school or any district maintaining a secondary school which 
includes grades ten (10) to twelve (12) inclusive to offer a course in 
driver education and by that means to develop in the youth of this state 
a knowledge of the motor vehicle laws, an acceptance of personal re- 
sponsibility on the public highways, and an understanding of the causes 
and consequences of traffic accidents. The course in driver education shall 
further provide to the youthful drivers of this state training in the skills 
necessary for the safe operation of motor vehicles. 


History: En. Sec. 1, Ch. 214, L. 1969. 


Title of Act 


An act to provide financial assistance to 
enable secondary schools to offer a course 
in driving education by earmarking a per- 
centage of fines assessed in all offenses in- 
volving a violation of a state statute or a 
city ordinance relating to the operation of 
a motor vehicle to the automobile driver 
education account in the earmarked reve- 
nue fund by requiring the state of Mon- 


five per cent (5%) of all moneys received 
from the collection of motor vehicle driv- 
er’s license fees; providing that a per- 
centage of the fine specified in this act 
collected from persons arrested by high- 
way patrolmen be allocated to the auto- 
mobile driver education account in the ear- 
marked revenue fund; amending sections 
31-114, 32-1131, and 94-801-2, R. C..M. 
1947; and repealing sections 75-5301 
through 75-5309, R. C. M. 1947; and pro- 
viding an effective date. 


tana to annually contribute to this fund 


75-5311. Definitions. As used in this act, unless the context in- 
dicates otherwise: 
(1) “Superintendent” or “state superintendent” means the superin- 


tendent of public instruction. 


(2) “Driver education course” means an accredited course of in- 
struction in driver education which shall meet basic course requirements 
established by the superintendent of public instruction and each part of 
said course, both classroom instruction, and behind-the-wheel instruc- 
tion, shall be taught by a qualified teacher of driver education. 


Any or all portions of the course may be taught after regular school 
hours or on Saturdays as well as on regular school days or as a summer 
school course, at the option of the local board of trustees. High schools 
may co-operate in the presentation of such a course. 
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DRIVER EDUCATION 75-5313 
(3) “Qualified teacher of driver education” means an instructor cer- 
tified by the superintendent of public instruction to teach both the class- 
room instruction and the behind-the-wheel instruction of the driver edu- 
cation course, under rules adopted by the state superintendent. 
History: En. Sec. 2, Ch. 214, L. 1969. 


75-5312. Superintendent of public instruction to administer program 
—boards may establish course. (1) The superintendent shall adminis- 
ter, supervise, and develop the driver education program and shall as- 
sist local districts in the conduct of their driver education program. 


(2) The board of trustees of any county high school or any district 
maintaining a secondary school which includes grades ten (10) to twelve 
(12) inclusive, may establish and maintain a driver education course for 
pupils enrolled in the secondary schools in the district or county high 
schools provided that any atudent enrolled in the course will have reached 
his fifteenth (15th) birthday within six (6) months of course comple- 
tion. 

History: En. Sec. 3, Ch. 214, L. 1969. 


75-5313. Driver education account established—portion of fines cred- 
ited to account—license proceeds credited to account. (1) ‘There is here- 
by established an automobile driver education account in the earmarked 
revenue fund. There shall be paid into this account a portion of the 
fines assessed on all offenses involving a violation of a state statute or 
a city ordinance relating to the operation or use of motor vehicles, ex- 
cept offenses relating to parking of vehicles, in the following amounts: 


(a) where a fine is imposed, four dollars ($4) of every twenty dollars 
($20) of fine imposed or twenty per cent (20%) of the fine, whichever 
is greater ; 

(b) where multiple offenses are involved, twenty per cent (20%) 
of the total sum of all fines imposed. 


Where a fine is suspended, in whole or in part, the portion paid to 
the automobile driver education account in the earmarked revenue nk 
shall be in accordance with the fine actually imposed. 


(2) The state of Montana shall annually contribute to the account 
five per cent (5%) of all moneys received by the state of Montana from 
the collection of the motor vehicle driver’s license fee provided for under 
the laws of the state of Montana. It shall be paid to the state treasurer 
of Montana and credited to the automobile driver education account in 
the earmarked revenue fund. 

History: En. Sec. 4, Ch. 214, L. 1969. 


DECISIONS UNDER FORMER LAW 


Constitutionality 


Former statute providing penalty as- 
sessments, in addition to fines and bail for- 
feitures, to be paid into driver education 
account was void as violating constitu- 
tional provision that laws for punishment 
of crime should be founded on principles 


of reformation and prevention and as in- 
directly enlarging jurisdiction of justice 
and police courts as prescribed in statutes 
defining jurisdiction of such courts in 
terms of maximum fine which may be 
imposed for the offense charged; statute 
was revenue measure and, as such, vio- 
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lated constitutional provision that no bill in its title. State ex rel. Sanders v. City 
shall be passed containing more than one of Butte, 151 M 171, 441 P 2d 190. 
subject which shall be clearly expressed 


75-5314. Portion of forfeited bail credited to account. When any de- 
posit of bail is made for an offense to which section 4 [75-5313] of this 
act applies and the bail is forfeited, the same portion of the forfeited 
bail shall be deposited in the earmarked fund for driver education as 
would be deposited for the imposition of a fine. 


History: En. Sec. 5, Ch. 214, L. 1969. 


DECISIONS UNDER FORMER LAW 


Constitutionality property without due process of law in 
Former statute providing for a penalty that penalty assessment on bail amounted 
assessment on bail with resultant revenue’ to tax on right to bail. State ex rel. Sand- 
to be paid into driver education account’ ers v. City of Butte, 151 M 171, 441 P 2d 
violated constitutional provision that no 190. 
person shall be deprived of life, liberty or 


75-5315. Transmittal of proceeds from fines. The portion of the pro- 
ceeds from fines specified in section 4 [75-5313] of this act shall be 
transmitted to the city or county treasurer, as the case may be, by the 
court collecting the same, in the manner and at the times that ‘fines 
and bail forfeitures are transmitted to such treasurers under law. The 
city and county treasurers shall transmit to the state treasurer monthly, 
and without deduction, the portion of such fines received which are to 
be credited to the automobile driver education account in the earmarked 
revenue fund. 


History: En. Sec. 6, Ch. 214, L. 1969. 


75-5316. Transmittal of gross proceeds by courts. When a court is 
required under law to transmit fees, fines and forfeitures directly to the 
state treasurer of Montana, the gross proceeds including the portion of 
the fines to be credited to the automobile driver education account in 
the earmarked revenue fund shall likewise be so transmitted and cred- 
ited to the driver education account in the earmarked revenue fund 
by the state treasurer. 


History: En. Sec. 7, Ch. 214, L. 1969. 


75-5317. Allocation and disbursement of driver education account— 
administrative expense. (1) All moneys in the automobile driver edu- 
cation account shall be disbursed annually by the superintendent to 
school districts and county high schools providing driver education in 
accordance with the standards prescribed for such program and in 
accordance with such rules as may be promulgated by the superintendent 
for the administration of this act; provided that reimbursements to 
schools shall be based on the number of pupils completing the driver 
education program including both classroom instruction and practice 
driving (behind-the-wheel driving) between July 1 and June 30 of any 
fiscal year. 
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(2) Before such fund is allocated to the qualifying schools there 
shall be deducted therefrom such amount as may be necessary for the 
administration of this act including development, printing, and distribu- 
tion of essential materials; preparation of teachers qualified in driver 
education; supervision of the program; and any and all other purposes 
deemed necessary by the superintendent; such amount not to exceed 
twenty-four thousand dollars ($24,000) annually. Such state reimburse- 
ment for driver education and all other nontax receipts for driver educa- 
tion shall be deposited by the county treasurer to the credit of the 
school district or county high school in a special nonbudgeted fund as 
provided in section 75-3722, R. C. M. 1947, and may be expended for 
the purposes provided by this act. 

History: En. Sec. 8, Ch. 214, L. 1969. 


CHAPTER 54—SCHOOL SAFETY PATROLS 


Section 75-5401. School safety patrols—establishment, 


75-5402. Appointment of members. 
75-5403. Liability not to attach. 
75-5404. Identity and operation. 
75-5405. Training of school safety patrol members. 
75-5401. School safety patrols—establishment. In the exercise of 


authorized control and supervision over pupils attending schools and 
other educational institutions, both public and private, the governing 
board or other directing authority of any such school or institution is 
empowered to authorize the organization and supervision of school safety 
patrols for the purpose of influencing and encouraging other pupils to 
refrain from crossing public highways at points other than regular cross- 
ings and for the purpose of directing pupils when and where to cross 
highways. 


History: En. Sec. 1, Ch. 170, L. 1965. purpose of directing pupils when and 


where to cross highways; providing for 


Title of Act 


An act to establish school safety pa- 
trols; empowering the governing board or 
other, directing authority of any school 
and other educational institutions, both 
public and private, to authorize the or- 
ganization and supervision of school safe- 
ty patrols for the purpose of influencing 
and encouraging other pupils to refrain 
from crossing public highways at points 
other than regular crossings, and for the 


75-5402. 


Appointment of members. 


the qualification and appointment of mem- 
bers of school safety patrols; providing 
that no liability shall attach to the estab- 
lishment of school safety patrols; pro- 
viding for identification and operation of 
school safety patrols; providing for the 
training of school safety patrol members; 
repealing all acts and parts of acts in con- 
flict herewith; and providing for an ef- 
fective date. 


If the parents or guardians of a 


pupil consent in writing to the school authorities to the appointment of 
the pupil on a school safety patrol, it is lawful for any pupil over nine 
years of age to be appointed and designated as a member thereof; pro- 
vided that in any school in which there are no pupils who have attained 
such age, any pupil in the highest grade therein may be so appointed and 
designated. 

History: En. Sec. 2, Ch, 170, L. 1965. 
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75-5403. Liability not to attach. No liability shall attach either to 
the school, educational institution, governing board, directing authority, 
or parent or guardian, or any individual director, board member, superin- 
tendent, principal, teacher or other school authority by virtue of the 
organization, maintenance or operation of such school safety patrol be- 
cause of injuries sustained by any pupil, whether a member of the patrol 
or otherwise by reason of the operation and maintenance thereof. 

History: En. Sec. 3, Ch. 170, L. 1965. 


75-5404. Identity and operation. Identification and operation of school 
safety patrols shall be uniform throughout the state and the method of 
identification and signals to be used shall be as prescribed by the depart- 
ment of public instruction in co-operation with the Montana highway 
patrol. 

History: En. Sec. 4, Ch. 170, L. 1965. 


75-5405. Training of school safety patrol members. Any municipality, 
city or town of this state may provide for the training of members of the 
school safety patrol at any authorized school patrol camp located in this 
state and may pay the expense necessarily incurred in providing such 
training, out of any funds available for said purpose. 


Bon. soe€C.5.) Ch.7170, Le. 1965. Effective Date 

line Cl Section 7 of Ch. 170, Laws 1965 pro- 
Repealing Clause vided the act should be in effect from and 
Section 6 of Ch. 170, Laws 1965 re- 


i ; after its passage and approval. Approved 
pealed all acts and parts of acts in conflict March 4, 1965. 
therewith. 


History: 


CHAPTER 55—SCHOOL DISTRICTS FOR NONSECTARIAN CHILD CARE 
INSTITUTIONS 


Section 75-5501. Definition. 

75-5502. Creation of new school district. 

75-5503. Application for creation of district—plan of operation—area to be 
included—approval or disapproval—review. 

75-5504. Hearing on application—time and place—notice—open to public— 
record of proceedings. 

75-5505. Conduct of hearing—evidence supporting application—opposition. 

75-5506. Action by board of trustees of existing district—order of county 
superintendent—review. 

79-5507. Order creating district—description of boundaries—district number 
—beginning of existence—trustees—laws governing. 

75-5508. Acquisition of contiguous land—boundaries of new district extended 
—children in area to attend school at child care institution. 

75-5501. Definition. A licensed nonsectarian child care institution 


for the purpose of this act shall mean a nonsectarian institution licensed 
annually and regulated by the state of Montana. 


History: En. Sec. 1, Ch. 105, L. 1965. 


Title of Act 


An act to provide for the creation of a 
school district within an existing school 
district by a licensed nonsectarian child 
institution for the education of children 
if said procedure is acceptable to the ex- 
isting school district; providing for the 


creation and acceptance and the operation 
of the newly created school district; de- 
fining licensed nonsectarian child care in- 
stitution; providing for the expansion of 
said school district and the attendance of 
pupils and designating students who shall 
be part of newly created school district; 
and providing for an effective date. 


192 


CHILD CARE INSTITUTIONS 75-5504 


75-5502. Creation of new school district. Notwithstanding any other 
statutes of Montana relating to the creation, consolidation, annexation 
or abandonment of school districts, there may be created within any 
existing school district a new school district by a duly licensed child care 
institution operating facilities within said existing school district in the 
manner set forth herein. 

History: En, Sec. 2, Ch. 105, L. 1965. 


75-5503. Application for creation of district—plan of operation—area 
to be included—approval or disapproval—review. The county superin- 
tendent or superintendents of a school district shall create a separate 
school district for the education of children attending a duly licensed 
child care institution; 


(1) When an application of a duly licensed child care institution is 
submitted to him or them; or 


(2) When the petition of twenty per cent (20%) of the resident free- 
holders residing within a school district where such a child care institution 
is operating is submitted to him or them. 


The child care institution within the new district shall submit a plan 
of operation including details of financing to the county superintendent 
or superintendents. The plan must be approved by him or them before 
the institution may operate under it. And be it further approved that all 
such money as has accrued shall remain to the credit of the parent school 
district. The application of the duly licensed child care institution or 
when petition is made shall specifically describe the area proposed to be 
included within said new school district, the estimated number of qualified 
electors and of pupils in said district and the estimated assessed valuation 
and taxable valuation of the property within such area as shown by the 
last completed assessment roll district. The clerk of the school district 
shall forthwith advise the county superintendent of the action of the 
board and the county superintendent of schools shall within ten (10) 
days after receiving such advice make an order in accordance therewith, 
provided that if the county superintendent shall conclude that the creating, 
existence and operation of such a new school district is not practical or 
feasible he shall have the authority to disapprove the same. The action 
taken by the county superintendent shall be subject to review by the state 
superintendent of public instruction whose decision shall be final. 

History: En. Sec. 3, Ch. 105, L. 1965. 


75-5504. Hearing on application—time and place—notice—open to 
public—record of proceedings. On receipt of such an application the 
county superintendent shall set a time for a hearing with respect to 
said application within thirty (30) days of such receipt and notice thereof 
shall be posted on the front door of the schoolhouse of the existing school 
district where the hearing is to be held for at least ten (10) days prior to 
such hearing. The hearing shall be open to the public and shall be at 
the schoolhouse of the existing district or at a designated schoolhouse if 
there be more than one and there shall be in attendance the trustees and 
clerk of the existing school district who shall be separately notified in 
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writing of the time and place of the hearing by the county superintendent. 

The applicant shall also be notified in writing of the time and place of 

the hearing by the county superintendent. Such notice shall be given at 

least ten (10) days prior to the hearing. The county superintendent shall 

preside at the hearing and shall see that a record of the proceedings is kept. 
History: En. Sec. 4, Ch. 105, L. 1965. 


75-5505. Conduct of hearing—evidence supporting application—oppo- 
sition. The applicant shall present such information and data in support 
of its application as it deems necessary and appropriate. The trustees of 
the existing district and the county superintendent may ask such questions 
as are pertinent to the application of any person or persons presenting 
information or data in behalf of the applicant and may present information 
and data in support of or in opposition to the application. 

History: En. Sec. 5, Ch. 105, L. 1965. 


75-5506. Action by board of trustees of existing district—order of 
county superintendent—review. Within thirty (30) days after the hear- 
ing the board of trustees of the existing district shall at a regular or 
special meeting thereof determine by majority vote whether or not the 
proposed new district is acceptable to the existing district. The clerk of 
the school district shall forthwith advise the county superintendent of the 
action of the board and the county superintendent shall within ten (10) 
days after receiving such advice make an order in accordance therewith, 
provided that if the county superintendent shall conclude that the creat- 
ing, existence and operation of such a new school district is not practical 
nor feasible he shall have the authority to disapprove the same. The 
action taken by the county superintendent shall be subject to review by 
the state superintendent of public instruction whose decision shall be final. 

History: En. Sec. 6, Ch. 105, L. 1965. 


75-5507. Order creating district—description of boundaries—district 
number—beginning of existence—trustees—laws governing. If the order 
of the county superintendent shall provide for the creation of a new school 
district he shall specifically describe the boundaries thereof, designate 
the number of such school district and the said new district shall exist 
from and after the first day of July following the making of such an order. 
The county superintendent shall name the first trustees and designate 
the terms of office to be served by each until subsequent school elections 
shall determine their successors. All of the existing laws relating to school 
districts and their operations not inconsistent with this act shall apply 
to and govern such newly created district. 

History: En. Sec. 7, Ch. 105, L. 1965. 


75-5508. Acquisition of contiguous land—boundaries of new district 
extended—children in area to attend school at child care institution. In 
the event the duly licensed child care institution shall acquire land con- 
tiguous to the new school district after the creation of such school district, 
all children of persons residing upon such land shall attend the school for 
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which the new school district was created for the duly licensed child care 
institution and such acquisition of land shall, upon acquisition by the duly 
licensed child care institution, be deemed for all purposes attendant with 
school and school affairs as part of the school district created for the duly 
licensed child care institution and the county superintendent of schools 
shall consider such newly acquired land as may be acquired as the new 
boundary for the school district created for the duly licensed child care 
institution and such lands acquired shall be deemed a part of and within 
the duly licensed child care institution’s school district. 


History: En. Sec. 8, Ch. 105, L. 1965. vided the act should be in effect from and 


after its passage and approval. Approved 
Effective Date ope ee 196 PPrOy. Pp 


Section 9 of Ch. 105, Laws 1965 pro- 
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NEW LAWS IN VOLUME 5 (Part 1) 


For index see pocket supplement to Replacement Volume 9 


ENACTED IN 1967 


Arts council, state, 82-3601 to 82-3609. 

Bond Validating Act, 79-2001 to 79-2004. 

Claims against state, assignment, 83-901 to 83-904. 

Criminal investigator, state, 82-414 to 82-420. 

Entomologist, state, 82-804.1 to 82-804.4. 

Glendive mental retardation center, 80-2310 to 80-2312. 

Juvenile correctional institutions, 80-1410 to 80-1413. 

Juvenile reception and evaluation center, 80-1704. 

Law enforcement, teletypewriter communication system, 82-3901 to 82-3906. 
Legislative Audit Act, 79-2301 to 79-2313. 

Mental health programs and centers, 80-2401.1, 80-2405 to 80-2411. 
Planning and Economic Development Act, 82-3701 to 82-3709. 
Post-Attack Resource Management Act, 77-1501 to 77-1508. 
Post-Enemy-Attack Continuity in Government Act, 82-3801 to 82-3809. 
Public contractors delinquent in performance, 82-1927, 82-1928. 
Residence of public contractor, determination, 82-1925.1. 

State building program, scheduling, 78-910. 

State fire marshal, promulgation of rules, 82-1202.1, 82-1202.2. 

State land resources, development, 81-2401 to 81-2408. 

State lands, equalization payments to counties, 81-1115 to 81-1121. 


ENACTED IN 1969 


After care division, department of institutions, 80-1414 to 80-1416. 

Archives for preservation of records, 82-3207 to 82-3209. 

Biennial reports to governor, 82-4001, 82-4002. 

Bond Validating Act, 79-2001 to 79-2004. 

Contractors with state, 82-4101 to 82-4104. 

General fund, reimbursement for cost of central services, 79-2401 to 79-2415. 
Governor-elect, orderly transition of power to, 82-1311 to 82-1314. 

Reconstruction of capitol, construction of supreme court building, 78-1201 to 78-1209. 
Soil and water conservation districts, 76-220 to 76-233. 


AMENDMENTS IN VOLUME 5 (Part 1) 


Adjutant general, 77-117, 77-120. 

Administration, state department, 82-3303, 82-3306, 82-3316, 82-3317. 
Aging problems, state committee, 82-3501 to 82-3505. 

Arts council, 82-3606. 

Audit charge for agencies financed by earmarked funds, 79-2313. 
Auditor’s fiscal duties, 79-101, 79-102, 79-108, 79-109. 

Bonds, long-range building program, 79-2202, 79-2203, 79-2205. 
Budget estimates, 79-1013. 

Civil defense, 77-1304. 

Commitment to juvenile facility, 80-2204. 

Controller, state, 79-1012, 82-109.2, 82-110, 82-111. 

Examiner, state, 82-1002, 82-1005, 82-1007, 82-1009, 82-1011. 

Fire marshal, state, 82-1201 to 82-1202.2, 82-1208, 82-1209, 82-1211, 82-1218, 82-1231. 
Forester, state, 81-1411. 

Hail insurance, state board, 82-1516, 82-1519. 

Indian affairs, co-ordinator, 82-2701 to 82-2703. 

Land commissioners, 81-103. 

Natural resources, state council, 82-3001 to 82-3008. 

Printing, prices for state, 82-1149. 

Prison, 80-1903, 80-1908 te 80-1911. 

Purchasing department, state, 82-1910, 82-1916, 82-1924 to 82-1926. 


lil 


AMENDMENTS IN VOLUME 5 (Part 1) 


Soil and water conservation districts, 76-103, 76-104, 76-107, 76-108, 76-201, 76-205 
to 76-210, 76-215, 76-216. 
State depository board, 79-301. 
State finance, contingent revolving accounts, 79-602. 
State institutions, 
Boulder river school and hospital, 80-2301 to 80-2309. 
Deaf and blind, 80-105, 80-107. 
Department of institutions, 80-1403, 80-1404, 80-1405. 
Eastmont training center, 80-1403. 
Galen state hospital, 80-1701 to 80-1703. 
Glendive mental retardation center, 80-2310, 80-2312. 
Institutionalized persons, payment for care of, 80-1601, 80-1603. 
Payment for care of residents, 80-1601. 
Vocational and industrial schools, 80-2202 to 80-2206, 80-2209 to 80-2212. 
Warm Springs state hospital, 80-2401 to 80-2404. 
State lands, 81-209, 81-304, 81-502, 81-1403. 
Supreme court clerk, 82-503. | 
Supreme court reports, 82-2002. 
Teletype communications system for law enforcement made permanent, 82-3901 to 
82-3906. 
Trust and legacy fund, invested money, 79-1202. 
Veterans’ preference in public employment, 77-501. 
War orphans’ attendance at university without fees, 77-909. 
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MONTANA REVISED CODES 


TITLE 76—SOIL AND WATER CONSERVATION 


Chapter 

1. State soil and water conservation districts law, 76-103, 76-104, 76-107, 76-108. 

2. Soil and water conservation district assessments and funds, 76-201, 76-205 to 
76-210, 76-215, 76-216, 76-220 to 76-233. 


CHAPTER 1—STATE SOIL AND WATER CONSERVATION DISTRICTS LAW 


Section 

76-103. Definitions. 

76-104. State soil conservation committee. 

76-107. Appointment, qualifications and tenure of supervisors. 
76-108. Powers of districts and supervisors. 


76-103. Definitions. Wherever used or referred to in this act, unless 
a different meaning clearly appears from the context: 


(1) to (9). * * * [Same as parent volume.] 


(10) “Land occupier” or “occupier of land” includes any person, firm, 
corporation, municipality or other entity who shall hold title to, or shall 
be in possession of, any lands lying within a district organized under the 
provisions of this act, whether as owner, lessee, renter, tenant, or otherwise ; 


(11). * * * [Same as parent volume. | 


History: En. Sec. 3, Ch. 72, L. 1939; Amendments 
amd. Sec. 2, Ch. 73, L. 1961; amd. Sec. 1, The 1967 amendment inserted “munici- 
ee pality or other entity” after “corporation” 


in subdivision (10). 


76-104. State soil conservation committee. A. There is hereby es- 
tablished, to serve as an agency of the state, and to perform the functions 
eonferred upon it in this act, the state soil conservation committee. The 
state soil conservation committee shall consist of seven (7) members. The 
following shall serve as members of the committee: The director of the 
state agricultural experiment station at Bozeman, Montana; the director 
of the state extension service at Bozeman, Montana; and the commissioner 
of the state department ‘of agriculture. Four (4) members to be appointed 
by the governor from a list of twenty (20) submitted by the Montana 
association of soil and water conservation districts, at the next annual 
meeting of such association. In the formation of such list to be submitted 
to the governor, nominations shall be made by the convention and each 
district shall have one (1) vote. No person shall be eligible for the selee- 
tion as a member unless he is at the time of selection or shall have been 
at some previous time a soil conservation district supervisor. From the 
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list of twenty (20) names submitted the governor shall appoint one (1) 
person to serve a one-year term, one (1) person to serve a two-year term, 
one (1) person to serve a three-year term, and one (1) person to serve a 
four-year term; thereafter each year a list of five (5) names will be com- 
piled in the same manner and submitted to the governor, from which list 
the governor shall appoint one (1) person to serve a four (4) year term 
on the state soil conservation committee. In the event a vacancy should 
occur for any reason among the members a successor, shall be appointed 
by the governor to fill the unexpired term, which successor must be chosen 
from the last previous list submitted to the governor. The committee may 
invite the secretary of agriculture of the United States of America to ap- 
point one person to serve. with the above-mentioned members as a non- 
voting member of the committee. The committee shall keep a record of 
its official actions, shall adopt a seal, which seal shall be judicially noticed, 
and may perform such acts, hold such public hearings, and promulgate 
such rules and regulations as may be necessary for the execution of its 
functions under this act. 


B. The state soil conservation committee may employ an administra- 
tive officer and such other agents and employees, permanent and tempor- 
ary, aS it may require, and shall determine their qualifications, duties, 
and compensation. The committee may call upon the state for such legal 
Services as it may require, or may employ its own counsel and legal staff. . 
It shall have authority to delegate to its chairman, to one or more of 
its members, or to one or more agents or employees, such powers and 
duties as it may deem proper. Upon request of the committee for the 
purpose of carrying out any of its functions, the supervising officer of any 
state agency or of any state institution of learning shall, in so far as 
may be possible under available appropriations, and having due regard to 
the needs of the agency to which the request is directed, assign or detail 
to the committee members of the staff or personnel of such agency or 
institution of learning, and make such special reports, surveys, or studies 
as the committee may request. 


C. The committee shall annually elect a chairman from its own mem- 
bership. State committeemen shall continue as members of the state ¢om- 
mittee so long as they shall retain the offices by virtue of which they 
shall be serving on the committee. The appointed members shall hold office 
for four (4) years and their term of office shall be coneurrent with the 
governor. A majority of the committee shall constitute a quorum, and the 
concurrence of a majority in any matter within their duties shall be 
required for its determination. Ex officio members of the committee shall 
receive no compensation for their services on the committee. Other mem- 
bers of the committee shall receive twenty dollars ($20) per day while on 
duty. All members of the state committee shall be entitled to expenses, 
including traveling expenses, necessarily incurred in the discharge of 
their duties on the committee. The committee shall provide for the exeeu- 
tion of surety bonds for all employees and officers who shall be entrusted 
with funds or property; shall provide for the keeping of a full and ac- 
curate record of all proceedings and of all resolutions, regulations, and 
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76-107 


orders issued or adopted; and shall provide for an annual audit of the 


account of receipts and disbursements. 


D. * * * [Same as parent volume. | 


History: En. Sec. 4, Ch. 72, L. 1939; amd. 
Sec. 1, Ch. 21, L. 1951; amd. Sec. 1, Ch. 
47, L. 1967; amd. Sec. 1, Ch. 291, L. 1969. 


Amendments 


The 1967 amendment substituted “twen- - 


ty dollars” for, “five dollars” in. subsee- 
tion C, 

The 1969 amendment, in the fourth sen- 
tence of subsection A, deleted “farmer” 
before “members” near the beginning, sub- 


stituted “Montana association of soil and 


soil conservation districts association,” 
deleted “farmer” before “member” and 
“members” in the sixth and eighth sen- 
tences, respectively; in subsection B, de- 
leted a former fourth sentence reading, 
“Tt shall be supplied with suitable office 
accommodations at the state college at 
Bozeman, Montana, and shall be furnished 
with the necessary supplies and equip- 
ment”; and, in the third sentence in sub- 
section ©, deleted “farmer” before “mem- 
bers.” 


water conservation districts” for “Montana 


76-107. Appointment, qualifications and tenure of supervisors. The gov- 
erning body of the district shall, if there are no incorporated municipali- 
ties within the boundaries of said district, consist of five (5) supervisors, 
elected as provided hereinabove. 


In all cases where the boundaries of such soil and water conservation 
district includes any incorporated municipality or municipalities, said 
board of supervisors, in addition to said five (5) elected supervisors, shall 
consist of two (2) appointed supervisors, making a total of seven (7) 
supervisors in such districts. The two (2) appointed supervisors must be 
residents of the municipalities within the district. The legislative bodies 
of the incorporated municipalities within the district shall, after consul- 
tation with the elected supervisors, appoint the two (2) additional super- 
visors. The term of office of the appointed supervisors shall be three (3) 
years. 

Where there are more than two (2) incorporated municipalities within 
a district then the two (2) appointed supervisors shall represent all the 
municipalities and urban interests in the district, and no municipality shall 
have more than. one (1) appointed supervisor residing therein. 


The supervisors shall annually elect a chairman from their members. 
The term of office of each supervisor shall be three (3) years, except that 
the supervisors who are first appointed shall be designated to serve for 
terms of one (1) and two (2) years, respectively, from the date of. their 
appointment. An elected supervisor shall hold office until his successor 
has been elected and has qualified. Any vacancy occurring in the office 
of: an elected supervisor shall be filled by appointment by the remaining 
supervisors until the next regular election, when a successor shall be 
elected to serve the unexpired term. A majority of the supervisors shall 
constitute a quorum and the concurrence of a majority in any matter within 
their duties shall be required for its determination. A supervisor shall 
receive no compensation for his services, but he shall be entitled to ex- 
penses, including traveling expenses, necessarily incurred in the discharge 
of his duties. 

The supervisors may employ a secretary and such other officers, agents, 
and employees, permanent and temporary, as they may require, and shall 
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determine their qualifications, duties, and compensation. The supervisors 
may call upon the attorney general of the state for such legal services as 
they may require, or may employ their own counsel and legal staff. The 
supervisors may delegate to their chairman, to one or more supervisors, 
or to one or more agents or employees, such powers and duties as they 
may deem proper. The supervisors shall furnish to the state soil conser- 
vation committee, copies of such ordinances, rules, regulations, orders, con- 
tracts, forms, and other documents as they shall adopt or employ, and 
such other information concerning their activities as may be required in 
the performance of its duties under this act. 


The supervisors shall provide for the execution of surety bonds for all 
employees and officers who shall be entrusted with funds or property; 
shall provide for the keeping of a full and accurate record of all proceed- 
ings, and of all resolutions, regulations, and orders issued or adopted; and 
shall provide for an annual audit of the accounts of receipts and disburse- 
ments. Any supervisor may be removed by the state soil conservation 
committee upon notice and hearing, for neglect of duty or malfeasance in 
office, but for no other reason. 


The supervisors may invite the legislative body of any municipality or 
county located near the territory comprised within the district to designate 
a representative to advise and consult with the supervisors of the district 
on all questions of program and policy which may affect the property, 
water supply, or other interests of such municipality or county. 

History: En. Sec. 7, Ch. 72, L. 1939; the boundaries of said district” in the 
amd. Sec. 1, Ch. 4, L. 1959; amd. Sec. 2, _ first sentence of the first paragraph; in- 
Ch. 146, L. 1967. serted the second and third paragraphs; 

and inserted “an elected” before “super- 

Amendments visor” in the third and fourth sentences of 


The 1967 amendment inserted “if there the fourth paragraph. 
are no incorporated municipalities within 


76-108. Powers of districts and supervisors. A. A soil conservation 
district organized under the provisions of this act shall constitute a govern- 
mental subdivision of this state, and a public body corporate and politic, 
exercising public powers, and such district, and the supervisors thereof, 
shall have the following powers, in addition to others granted in other 
sections of this act: 


(1) * * * [Same as parent volume. | 


(2) To conduct soil, vegetation, and water resources conservation proj- 
ects on lands within the districts upon obtaining the consent of the owner 
of such lands or the necessary rights or interest in such land; 


(3) To carry out preventive and control measures and works of im- 
provement for flood prevention and the conservation, development, utiliza- 
tion, and disposal of water within the district, including, but not limited 
to, engineering operations, range management, methods of cultivation, the 
growing of vegetation, changes in use of land, and the measures listed in 
subsection C of section 76-102, R. C. M. 1947, on lands owned or con- 
trolled by this state or any of its agencies with the co-operation of the — 
agency administering and having jurisdiction thereof, and on any other 
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lands within the district upon obtaining the consent of the occupier of such 
lands or the necessary rights or interests in such lands; 

(4) and (5). 

(6) To make available on such terms as it shall prescribe, to land 
occupiers within the district, agricultural and engineering machinery and 
equipment, fertilizer, seeds and seedlings, and such other material or equip- 
ment, aS will assist such land occupiers to carry on operations upon their 
lands for the conservation of soil resources and for the prevention and 
control of soil erosion, and for flood prevention and the conservation, de- 
velopment, utilization, and disposal of water ; 


(7) to (11) * * * [Same as parent volume. ] 


(12) To borrow money and incur indebtedness and to issue bonds or 
other evidence of such indebtedness; also to refund or retire an indebted- 
ness or lien that may exist against the district or property thereof ; 


(18) To fix and revise as necessary and collect rates, fees, tolls, rents, 
or other charges for the use of or for services, facilities and materials 
furnished or provided. Revenues from these sources may be expended in 
carrying out the purposes and provisions of this act ; 


(14) To cause taxes to be levied in the same manner provided for in 
Title 76, chapter 2, R. C. M. 1947, for the purpose of paying any obligation 
of the district and to accomplish the purposes of this act in the manner 
herein provided. 

B. No provisions with respect to the acquisition, operation, or disposi- 
tion of property by other public bodies shall be applicable to a district 
organized hereunder unless the legislature shall specifically so state. 


History: En. Sec. 8, Ch. 72, L. 1939; 
amd. Sec. 2, Ch. 5, L. 1959; amd. Sec. 2, 
Ch. 291, L. 1969. 


* * * [Same as parent volume. | 


see parent volume; in subdivision (3), in- 
serted “R. C. M. 1947” after “section 
76-102”? and substituted “or” for “of” be- 


Amendments 


The 1969 amendment designated the 
first paragraph as subsection A; rewrote 
subdivision (2), for previous text of which 


fore “the necessary rights”; in subdivi- 
sion (6), inserted “and” before “disposal 
of water”; inserted present subdivisions 
(12) through (14); and designated former 
subdivision (12) as subsection B. 


CHAPTER 2—SOIL AND WATER CONSERVATION DISTRICT 
ASSESSMENTS AND FUNDS 

Seetion 

76-201. 

76-205. 


Notice of organization of district filed. 

Division between counties of money to be raised by regular and special 
assessment. 

Expenses to be covered by estimate. 

Regular and special assessments. 

Maximum regular assessment. 

Levy of regular and special assessment. 

Computation of rate of assessment. 

Depository of district funds. 

Receipt and crediting of district funds—responsibility on bond. 

District authorized to borrow money—pledging credit of district or issuance 
of warrants—levy for repayment—limitation on warrants. 

Investment of funds in interest-bearing securities authorized—conversion into 
cash. 

Investment of unneeded surplus funds—deposit of funds with depository or 
bank—surety bond or pledge of securities to ensure payment of deposit. 

Issuance of bonds authorized—other financing—special elections. 

Establishment of project areas upon petition—special assessments. 
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76-206. 
76-207. 
76-208. 
76-209. 
76-210. 
76-215. 
76-216. 
76-220. 


76-221. 
76-222. 


76-223, 
76-224. 


76-201 SOIL AND WATER CONSERVATION 


76-225. Hearing on petition to establish project: area—report of supervisors—election 
on creation—filing notice of creation. 

76-226. Protests against proposed projects or creation of project area. 

76-227. Description of work or project area. 

76-228. District area included in project area—administration of affairs. 

76-229. Estimates of expenses of project area—financing by assessments. 

76-230. Federal authority unaffected. 

76-231. Special assessments a lien. 

76-232. Assessments unaffected by misnomers and mistakes relating to ownership. 

76-233. Duty to maintain improvements. 


76-201. Notice of organization of district filed. The supervisors of a 
soil and water conservation district shall, within ten (10) days after the 
creation of the district, or within thirty (30) days after the effective date 
of this act, cause a notice declaring the district organized to be filed for 
record in the office of the county clerk and recorder of each county in 
which any portion of the district is situated. 

History: En. Sec. 1, Ch. 253, L. 1963; Amendments 


amd. Sec, 3, Ch. 291, L. 1969. The 1969 amendment inserted “and wa- 
ter” before “conservation district.” 


76-205. Division between counties of money to be raised by regular 
and special assessment. If the district lies in more than one county the 
supervisors of the district shall divide the amount of the estimate of the 
regular assessment in the proportion to the value of the land in the district 
lying in each county. The value shall be determined from the last assess- 
ment rolls of the counties. The supervisors shall furnish the boards of 
county commissioners of each of the respective counties a statement of the 
part of the estimate apportioned to the county. The estimates of the special 
assessments shall be divided in proportion to the value of land lying within 
the project area. 


History: En. Sec. 5, Ch. 253, L. 1963; Amendments 


amd. Sec. 4, Ch. 291, L. 1969. The 1969 amendment inserted “of the 
regular assessment” after “amount of the 
estimate” in the first sentence; and added 
the last sentence. 


76-206. Expenses to be covered by estimate. The total amount of the 
estimate shall be sufficient to raise the amount of money necessary during 
the ensuing year to pay the incidental expenses of the district. 


History: En. Sec. 6, Ch. 253, L. 1963; mated cost of repairs to and maintenance 


amd. Sec. 5, Ch. 291, L. 1969. of property and works and estimated ex- 
penses of any action or proceeding to 
mendments which district was or might be a party, 


The 1969 amendment deleted provisions including the cost of employing engineers 
requiring that estimate be sufficient for and attorneys. 
costs of work during ensuing year, esti- 


76-207. Regular and special assessments. Assessments levied pursu- 
ant to this act shall be known as regular and special assessments. 


History: En. Sec. 7, Ch. 253, L. 1963; Amendments 


amd. Sec. 6, Ch. 291, L. 1969. The 1969 amendment inserted “and spe- 
cial” before “assessments.” 
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DISTRICT ASSESSMENTS AND FUNDS 76-215 

76-208, Maximum regular assessment. The regular assessment in any 
one (1) year shall not exceed one and one-half (144) mills on the dollar of 
total taxable valuation of real property within the district, except that 
within meorporated cities and towns. The valuation shall be determined 
according to the last assessment roll. 


History: En. Sec. 8, Ch. 253, L. 1963; 
amd. Sec. 3, Ch. 152, L. 1965; amd. Sec. 
7, Ch. 291, L. 1969. 


Amendments 


The 1969 amendment inereased the as- 
sessment from “one-half (14) of one (1) 
mill” to “one and one-half (1144) mills” and 
substituted “distriet” for “county” in the 
first sentence. 


76-209. Levy of regular and special assessment. The board of county 
commissioners of each county in: which there les any portion of the dis- 
trict may, annaully, at the time of levying county taxes, levy an assess- 
ment on the taxable real property within the district, except that within 
incorporated cities and towns. It shall be known as the “ (name 
of district) soil and water conservation district regular assessment,” and 
shall be sufficient to raise the amount reported to them in the estimate of 
the supervisors. | 

The board of county commissioners of each county in which there lies 
any portion of a project area may, annually, at the time of levying county 
taxes, levy an assessment on the taxable real property within the project 
area, not to exceed three (3) mills. It shall be known as “...2.002... (name 
of the project area) special assessment,” and shall be sufficient to raise 
the amount reported to them in the estimate of the supervisors. 


History: En. Sec. 9, Ch. 253, L. 1963; 
amd. Sec. 4, Ch. 152, L. 1965; amd. Sec. 
8, Ch. 291, L. 1969. 


Amendments 

The 1969 amendment substituted ‘dis- 
trict” for “county” after “real property 
within the” in the first sentence; in the 
second sentence, substituted “soil and wa- 


ter conservation district regular assess- 
ment” for “soil conservation district as- 
sessment” and deleted a proviso at the 
end reading, “provided, however, that in- 
come from the levy of the assessment 
provided in this act for any single district 
shall not exceed one thousand dollars 
($1000)”; and added the second para- 


graph. 


76-210. Computation of rate of assessment. The board of county com- 
missioners shall determine the rate of assessment. by deducting fifteen 
per cent (15%) for anticipated delinquencies from the total assessed value 
of the taxable real property in the district, except that within incorporated 
cities and towns and then dividing the sum required to be raised. by. the 
remainder of the total assessed value. If a fraction of a cent occurs in a 
valuation of one hundred dollars ($100) it shall be taken as a full cent. 


History: En. Sec. 10, Ch. 253, L. 1963; 
amd. Sec. 5, Ch. 152, L. 1965; amd. Sec. 9, 
Ch. 291, L. 1969. | 


Amendments 

The 1969 amendment substituted “dis- 
trict” for “county” and inserted “that” 
before “within incorporated cities” in the 
first sentence. 


76-215. Depository of district funds. The treasury of the principal 
county is the depository of all of the county tax funds of the district. 


History: En. Sec. 15, Ch. 253, L. 1963; 
amd. Sec. 10, Ch. 291, L. 1969. 


Amendments 


The 1969 amendment inserted “county 
tax” before “funds.” 


76-216 SOIL AND WATER CONSERVATION 


76-216. Receipt and crediting of district funds—responsibility on bond. 
The treasurer of the principal county shall receive and receipt for all 
county tax money of the district and place the same to the credit of 
the district. He is responsible on his official bond for the safekeeping and 
disbursement, in the manner provided in this act, of the money of the 
district held by him. 

History: En. Sec. 16, Ch. 253, L. 1963; Amendments 
amd. Sec. 11, Ch. 291, L. 1969. The 1969 amendment inserted “county 


tax” before “money of the district” in 
the first sentence. 


76-220. District authorized to borrow money—pledging credit of dis- 
trict or issuance of warrants—levy for repayment—limitation on warrants. 
If after the levy of the annual assessments for the current year, the board 
finds that because of some unusual of unforeseen cause, funds raised 
through the collection of the assessments, and from other sources, will not 
be sufficient for the proper maintenance and operation of the district, and 
the works therein, the board may borrow additional funds needed to an 
amount not to exceed fifty cents ($.50) per acre for the lands within 
the district and may pledge the credit of the district for the payment of 
the same, or the board may request the county commissioners to issue and 
register warrants in anticipation of further collections. The board shall in- 
clude in the levy for the ensuing year the amount required to pay the loan 
or to retire the warrants. The warrants shall not exceed ninety per cent 
(90%) of the assessment for the year. 

History: En. Sec. 12, Ch. 291, L. 1969. 


76-221. Investment of funds in interest-bearing securities authorized 
—conversion into cash. The board of supervisors shall have the power 
and authority to direct the investment of funds in a sinking fund in 
interest-bearing securities whenever in their judgment the same may be to 
the best interests of the district. But, all such securities shall be converted 
into cash in time to meet the principal on the bonds, payable from such 
sinking fund promptly at their maturity. 

History: En. Sec. 13, Ch. 291, L. 1969. 


76-222. Investment of unneeded surplus funds—deposit of funds with 
depository or bank—surety bond or pledge of securities to ensure pay- 
ment of deposit. The board of supervisors of a soil and water conserva- 
tion district may invest any surplus funds of the district, except county 
tax funds, not needed for immediate use in the operations of the district 
or its activities, or to pay bonds or coupons, or to meet current expenses, 
in interest-bearing bonds or securities of the United States or of any 
agency of the United States if the bonds are guaranteed by the United 
States, or in bonds of the state of Montana or any county or municipal 
corporation in said state. The board of supervisors of said district may 
require any funds of the district to be deposited with such depository or 
bank as may be designated by the board, and likewise shall have authority 
to require the treasurer of the district to take from such depository a 
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bond with corporate surety to ensure payment of any such deposit, or 
to require such depository to pledge securities of the same kind as the 
district is authorized to invest its funds in, to ensure payment of any 
such deposit. 

History: En. Sec. 14, Ch. 291, L. 1969. 


76-223. Issuance of bonds authorized—other financing—special elec- 
tions. ‘Whenever a board of supervisors deems it necessary, it may issue 
bonds payable from revenues, assessments, or both, or the district may 
use other financing as provided for by this act for the cost of works. 
The board of supervisors may call a special election to vote upon the 
proposition of issuing the bonds or may submit the proposition as a special 
question at a regular or general election. The notice of the election and 
the election itself shall be carried out in accordance with section 18 [17] 
[76-225] of this act. If from the returns of the election it appears that 
the majority of votes cast at such election were in favor of and assented 
to the incurring of the indebtedness, then the board of supervisors may, 
by resolution, provide for the issuance of such bonds. The authorization 
of such undertaking, the form, and content shall be carried out in accord- 
ance with section 11-2404 of the Municipal Revenue Bond Act of 1939. Va- 
lidity of such bonds, use of revenue, and refunding shall be in accordance 
with the provisions of sections 11-2406, 11-2410, and 11-2414 of the Mu- 
nicipal Revenue Bond Act of 1939. Any bonds issued under this act 
have the same force, value, and use as bonds issued by a municipality 
and are exempt from taxation as property within the state of Montana. 

History: En. Sec. 15, Ch. 291, L. 1969. Compiler’s Notes 


The compiler inserted the bracketed 
number “17” and reference to “76-225” in 
the third sentence. 


76-224. Establishment of project areas upon petition—special assess- 
ments. Whenever the public interest or convenience may require, and upon 
the petition of a county, city, village, or by a co-operative grazing associa- 
tion or other special purpose district, or by more than fifty per cent (50% ) 
of the freeholders affected thereby the board of supervisors is hereby 
authorized and empowered to establish project areas for carrying out 
projects to accomplish one or more of the purposes of the district and 
within which area special assessments can be made for carrying out proj- 
ect purposes. 

History: En. Sec. 16, Ch. 291, L. 1969. 


76-225. Hearing on petition to establish project area—report of super- 
visors—election on creation—filing notice of creation. Upon receipt of 
a petition to establish a project area the board or boards of supervisors 
shall cause due notice to be given of a public hearing on the petition. 
Prior to the hearing the board or boards of supervisors shall make, or 
cause to be made, an investigation of the need for establishment of the 
proposed project area and shall prepare a report of their findings, The 
report shall be presented and read at the hearing on the petition. If the 
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board, or boards, of supervisors finds that it is not feasible, desirable or 
practical to establish the proposed project area it shall make an order 
denying the petition and shall state therein its reasons for so doing. If, 
however, the board finds that the project is desirable, proper and. neces- 
sary, it shall grant the petition, establish the boundaries of the proposed 
project area specifying those lands that will be benefited by the proposed 
project area and excluding those lands that will not be so benefited, and 
give due notice of an: election to be held in the proposed area for the 
purpose of determining whether or not the project area shall be created. 
The question shall be submitted to the electors by ballot on which the 
words “For creation of proposed project: area” and “Against creation of 
proposed project area” shall appear, with a square before each proposition 
and directions to insert an ‘*X” mark in the square before one or the 
other of said propositions as the voters may favor or oppose creation of 
the project area. No person shall be entitled to vote at the election unless 
such person possesses all the qualifications required of electors under the 
general laws of the state and is the owner of taxable real property situated 
within the boundaries of the proposed project area and located within 
the county in which he proposes to vote. If the majority of the votes 
east at the election are in favor of creating a project area, the board, or 
boards, of supervisors shall create the project area and shall file with the 
county clerk and recorder in each county in which there lies a portion 
of the project area a notice of creation of the project area setting forth 
the purposes of the area and the boundaries thereof. 
History: En. Sec. 17, Ch. 291, L. 1969. 


76-226. Protests against proposed projects or creation of project area. 
At any time within fifteen (15) days after the date of the last publication 
of the notice of the hearing on the petition, any owner of property lable 
to be assessed for the project may protest against the proposed project 
or the creation of the project area or both. The protest must be in writing 
and be delivered to the secretary of the soil and water conservation dis- 
trict who shall endorse thereon the date of its receipt by him. At the 
public hearing on the petition the board of supervisors shall proceed to 
hear and pass upon all protests made and its decision shall be final and 
conclusive; except when owners of more than fifty per cent (50%) of the 
land in the proposed project area protest the project. If owners of more 
than fifty per cent (50%) of the land protest the project, no further action 
may be taken for a period of six (6) months from me date of the hearing, 
after which a new petition may be filed. 

History: En. Sec. 18, Ch. 291, L. 1969. 


76-227. Description of work or project area. In all resolutions, notices, 
orders and determinations, it shall be sufficient to briefly describe the 
work or the project area, or both. 

History: En. Sec. 19, Ch. 291, L. 1969. 


76-228. District area included in project area—administration of af- 
fairs. A project area may include a part or all of any district or may 
include areas in more than one (1) district. The affairs of a project area 
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shall be administered by the board, or boards, of supervisors or their 
authorized agents. | 
History: En. Sec. 20, Ch. 291, L. 1969. 


76-229. Estimates of expenses of project area—financing by assess- 
ments. When a project area has been created, the board, or boards, of 
supervisors Shall estimate the expenses of the project area from the date 
of its establishment until the end of the ensuing fiscal year and before 
July 1, in each year thereafter shall estimate project area expenses for 
the fiscal year ensuing. Estimates of project area expenses may include 
revenue needed to pay the interest or principal of any bonded debt, costs — 
of rights of way, easements, or other interest in property deemed neces- 
sary for the construction, operation and maintenance of any projects there- 
in. The expense of the project area may, in the discretion of the board, or 
boards, of supervisors, be financed in whole from revenue received. by 
regular assessments or by revenue received in part from regular. assess- 
ments and in part from special assessments. Upon adoption of a budget 
covering necessary expenses, the board, or boards, of supervisors shall 
send a copy of such budget or apportionment thereof to the board of 
county commissioners and/or city auditor of each county and/or city in 
the project area. When the board, or boards, of supervisors has. determined 
that a special assessment is necessary, the board of county commissioners 
of such county in which there lies any portion of. a project: area shall an- 
nually, at the time of levying county taxes, levy a special assessment. of 
the taxable real property in the project area, not to exceed three (3) 
mills. It shall be known as the ‘....000020l0200.2.. (name of district) soil and 
water conservation district special assessment,’ and shall be sufficient. to 
raise the income reported to them in the estimate of the supervisors. Each 
lot or parcel of land to be assessed shall be assessed with that part of 
the amount of money required which its taxable valuation bears to the 
total taxable valuation of all the lands to be assessed. Funds produced 
each year by this special tax levy shall be available until spent, and if 
this special tax levy in any year does not produce sufficient revenue to 
pay the project area expenses, a fund sufficient to pay the same may be 
accumulated. A special assessment to defray the expenses of a project 
area may be spread over a term of not to exceed forty (40) years. 

History:: En. Sec. 21, Ch. 291;°L. 1969. 


76-230. Federal authority unaffected. The provisions of this section 
shall not apply to the government of the United States or any depart- 
ment, bureau, or agency thereof, except to such extent as the government 
of the United States or any department, bureau, or agency thereof may 
desire to take advantage of its provisions, it being the express purpose 
and intent of this section to aid but not to interfere with the govern- 
ment of the United States or of any department, bureau, or agency thereof 
in any undertaking over which such federal authority desires to exercise 
full supervision and control. The provisions of this section shall not be 
construed to impair, limit, or repeal any right whatsoever, which the gov- 
ernment of the United States or any department, bureau, or agency thereof 
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has to full and complete jurisdiction, management, or control over proj- 

ects over which such federal authority desires to exercise such rights, it 

being the purpose of this section expressly to subordinate any power of 

jurisdiction and to never interfere directly with such federal authority. 
History: En. Sec. 22, Ch. 291, L. 1969. 


76-231. Special assessments a lien. Any special assessment made and 
levied to defray the cost and expenses of any of the work enumerated in 
this act, together with any percentages imposed for delinquency and for 
eost of collection, shall constitute a lien against the property upon which 
such assessment is levied, and after the date levying such assessment, 
which lien can only be extinguished by payment of such assessment, with 


all penalties, costs and interest. 
History: En. Sec. 23, Ch. 291, L. 1969. 


76-232. Assessments unaffected by misnomers and mistakes relating to 
ownership. When under the provisions of this act special taxes and assess- 
ments are assessed against any lot or parcel of land as the property of a 
particular person, no misnomer of the owner or supposed owner or other 
mistake, relating to the ownership thereof, shall affect such assessment 


or render it void or voidable. 
History: En. Sec. 24, Ch. 291, L. 1969. 


76-233. Duty to maintain improvements. Whenever any project peti- 
tioned for, or created by the state or federal government, has been made, 
built, constructed, erected or accomplished as in this act provided, it is 
hereby made the duty of the board, or boards, of supervisors, under whose 
jurisdiction the project area was created, to adequately and suitably main- 
tain and preserve said improvements and fully to keep the same in proper 
repair and operation by contract or otherwise, in the way or manner as 
the board shall deem suitable and proper. 

History: En. Sec. 25, Ch. 291, L. 1969. 
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TITLE 77—SOLDIERS, SAILORS AND MILITARY AFFAIRS 


Chapter 
1. Militia, composition, enrollment—officers, general provisions, 77-117, 77-120. 
5. Soldiers and sailors preference in public employment, 77-501. 

9. Veterans’ free tuition at university of Montana, 77-909. 

13. Civil defense, 77-1304. 

15. Post-attack resource management, 77-1501 to 77-1508. 


CHAPTER 1—MILITIA, COMPOSITION, ENROLLMENT—OFFICERS, 
GENERAL PROVISIONS 


Section 
77-117. The adjutant general of the state—assistant adjutants general. 
77-120. Duties of adjutant general—salary. 


77-117. (1346) The adjutant general of the state—assistant adjutants 
general. There shall be an adjutant general of the state of Montana, who 
shall be appointed by the governor, and shall have the rank of major 
general. He shall hold office for the term for which the governor appoint- 
ing him shall have been elected, and until his successor shall have been 
appointed. He shall be selected from the active list of the national guard 
of this state and shall have been federally recognized in the rank of major 
or above immediately prior to his appointment. He shall have had at 
least ten (10) years of service as an officer of the active national guard of 
this state during the fifteen (15) years immediately prior to his appoint- 
ment. He shall perform the duties prescribed for him in this chapter and 
in the regulations now or hereafter issued thereunder, and in the statutes 
of the United States now or hereafter enacted, and such duties as pertain 
to the duties of the chiefs of staff departments. The salary of the adjutant 
general shall be in such amount as may be specified by the legislative 
assembly in the appropriation to the adjutant general. If the legislative 
assembly does not specify the maximum salary of the adjutant general, 
any increase in the salary of the adjutant general must be approved by 
the board of examiners. Before approving any salary increase, the board 
of examiners shall review the salaries of comparable positions in Montana 
state government, other states, and private industry, provided, however, 
that no part of said salary shall be paid by the state when the adjutant 
general is on extended active duty with the United States military service 
or is receiving pay as a civilian employee of the federal government; pro- 
vided that if, by reason of the call or draft of officers of the Montana 
national guard into the federal service, there are no officers of the national 
guard possessing the requisite qualifications as set forth above for appoint- 
ment, then any officer of the national guard may be appointed as acting 
adjutant general. 


The adjutant general shall establish, within the state headquarters of 
the Montana national guard, separate departments for the army national 
guard and the air national guard. Each department shall have a brigadier 
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general at its head, who will be referred to as assistant adjutant general 
for Montana army national guard and assistant adjutant general for Mon- 
tana air national guard. The assistant adjutants general shall be appointed 
by the adjutant general with the approval of the governor. One (1) shall 
be selected from the active list of the Montana army national guard and 
the other from the active list of the Montana air national guard, and each 
must have the qualifications set forth above for appointment as adjutant 
general. They shall perform such duties as are prescribed by the ene 
general. 


History: En. Sec. 23, Ch. 191, L. 1919; Amendments 


re-en. Sec. 1346, R. C. M. 1921; amd. Sec. The 1967 amendment, in the first para- 
1, Ch. 21, L. 1949; amd. Sec. 1, Ch. 26, raph, substituted the sixth and seventh 
L. 1955; amd. Sec. 1, Ch. 272, L. 1959; sentences and the portion of the eighth 
amd. Sec. 1, Ch. 74, L. 1963; amd. Sec. 5, sentence preceding the proviso, for a sen- 
Ch. 237, L, 1967. tence fixing the salary at $7,500. 


77-120. (13849) Duties of adjutant general—salary. The adjutant gen- 
eral shall be ex officio chief of staff. He shall hold office until his suc- 
cessor is appointed and qualified. He shall appoint the civilian employees 
of his department, and may remove any of them in his discretion. 


The expenses of the adjutant general’s department, necessary to the 
military service, shall be audited, allowed, and paid as other military 
expenditures are audited, allowed, and paid. 


1. The adjutant general shall keep a roster of all active, reserve, and 
retired officers of the militia of the state, and keep in his office all records 
and papers required to be kept and filed thenerm,! and shall report as 
provided in section 2 [82-4002] of this act. 


2toll. * * * [Same as parent volume. | 


12. The annual salary of the assistant adjutant shall be in such 
amount. as may be specified by the legislative assembly in the appropria- 
tion to the adjutant general. If the legislative assembly does not specify 
the maximum salary of the assistant adjutant general, any increase in 
the salary of the assistant adjutant general must be approved by the board 
of examiners. Before approving any salary increase, the board of exam- 
iners shall review the salaries of comparable positions in Montana state 
government, other states, and private industry. 


History: En. Sec. 20, Ch. 191, L. 1919; jutant general of the state of Montana 
re-en. Sec. 1349, R. C. M. 1921; subd. 12: shall be three thousand six hundred dollars 
En. Sec. 1, Ch. 118, L. 1947; re-en. Sec. ($3,600.00).” 


1, Ch. 20, L. 1949; subd. 13: Sec. 2, Ch. The 1969 amendment, in subparagraph 1, 


118, L, 1947 as added Sec. 1, Ch. 20, L. substituted the reporting requirements of 
1949; amd. Sec. 2, Ch. 272, L. 1959; amd. section 82-4002 for former provision re- 


Sec. 35, Ch. 177, L. 1965; amd. Sec. 6, Ch. en Dats hg Se : 
) oe ; ’ quiring a printed biennial report of the 
237, L. 1967; amd. Sec. 32, Ch. 93, L. 1969. operations and conditions of the organized 


militia to be submitted to the governor 


Amendments : 
‘ dur D b £ h - 
The 1967 amendment substituted sub- ae Scem Ret, OF 9 BY Ea iets 


paragraph 12 for one which read, “The 

annual salary. of the adjutant general of Cross-References 

the state of Montana shall be four thou- Bonds of state om d 1 
sand two hundred dollars ($4,200.00)”; gee, sang at aah ‘tareaitad Anesae ed 
and deleted subparagraph 13, which read, 

“The annual: salary of the assistant ad- 
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CHAPTER 5—SOLDIERS AND SAILORS PREFERENCE IN 
PUBLIC EMPLOYMENT 


Section 
77-501, Purpose of act—Definitions—preference. 


77-501. (5653) Purpose of act—definitions—preference. The purpose 
of this act is to provide for preference of veterans, their unremarried wid- 
ows, and dependents, and certain disabled civilians in appointment and 
employment in every public department and upon all public works of the 
state of Montana and of any county and city thereof. 


(1) Definitions. 


(a) The term “veterans” as herein used, means men and women who 
served in the armed forces of the United States, and who have been sepa- 
rated from such service upon conditions other than dishonorable, in time 
of war or declared national emergency as follows: the Civil War; the 
Spanish American War; the Philippine Insurrection; World War I, between 
April 6, 1917, and November 11, 1918, both dates inclusive; World War 
Ii, which term means such service between September 16, 1940, and Decem- 
ber 31, 1946, both dates inclusive; the Korean War, military expedition, or 
police action, between June 26, 1950, and January 31, 1955, both dates 
inclusive; and those honorably discharged veterans who have served on 
active military duty for more than one hundred eighty (180) days after 
January 31, 1955, or who were discharged or released because of a service- 
connected disability, including, but not limited to, those veterans serving 
because of the Vietnam Conflict. 


(b). * *.* [Same as parent volume. | 


(2) Preference to appointment and employment. 
* * * {Same as parent volume. | 


(3) Credit for examinations. 


When written or oral examinations are required for employment as 
above described, disabled veterans and their wives, their unremarried 
widows, and other dependents of disabled veterans, shall have added to 
their examination ratings a credit of ten points, and all other veterans, 
their wives, unremarried widows, and dependents shall have added to their 
examination ratings a credit of five points; provided that the fact that 
an applicant has claimed a veterans’ credit shall not be made known to the 
examiners until ratings of all applicants have been recorded; after which 
such credits shall be added to the examination rating and the records shall 
show the examination rating and the veteran’s credit; provided further 
that the benefits of this subsection are in addition to and not in derogation 
of the preference in appointment and/or employment given by subsection 
(2) hereof. 

(4) Eligibility. 

* * * [Same as parent volume. | 


(5) Enforcement of preference. 
* * * (Same as parent volume.] 
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History: En. Sec. 1, Ch. 211, L. 1921; 
re-en. Sec. 5653, R. C. M. 1921; amd. Sec. 
1, Ch. 133, L. 1927; amd. Sec. 1, Ch. 66, 
L. 1937; amd. Sec. 1, Ch. 160, L. 1943; 
amd. Sec. 1, Ch. 223, L. 1947; amd. Sec. 
1, Ch. 26, L. 1949; amd. Sec. 1, Ch. 120, 
L. 1955; amd. Sec. 1, Ch. 193, L. 1969. 


Amendments 


The 1969 amendment, in subdivision (1), 
item (a), substituted “December 31, 1946” 
for “September 2, 1945” as terminal date 
for service in World War II and added 
“and those honorably discharged veterans 
* * * because of the Vietnam Conflict’; 
deleted former item (c), which read, “The 
word ‘per centum’ means per centum of the 


SOLDIERS, SAILORS AND MILITARY AFFAIRS 


total aggregate points of the examination 
hereinafter referred to’; and in subdivi- 
sion (3), substituted “ten points” and 
“five points” for “ten per centum (10%)” 
and “five per centum (5%)” after “credit 
OLN” 


Separability Clause 


Section 2 of Ch. 198, Laws 1969 read 
“Tt is the intent of the legislative assembly 
that if a part of this act is invalid, all 
valid parts that are severable from the 
invalid part remain in effect. If a part of 
this act is invalid in one or more of 
its applications, the part remains in effect 
in all valid applications that are sever- 
able from the invalid applications.” 


CHAPTER 9—VETERANS’ FREE TUITION AT UNIVERSITY OF MONTANA 


Section 
77-909. 


War orphans’ attendance to be without fees. 

77-909. War orphans’ attendance to be without fees. There shall be 
established under this act the authority of the state board of education 
to waive, the charges for the matriculation, tuition, any and all educational 
fees, for such children of members of the armed forees of the United 
States who served on active duty during World War II and/or the Korean 
or Vietnam conflicts and who, at the time of entry into such service, 
had legal residence in this state and who were heretofore, or shall here- 
after be, either killed in action or shall have died as a result of injury, 
disease, or other disability incurred while in the service of the armed 
forces of the United States, as are now attending or may hereafter attend 
any of the units of the greater university of Montana, provided: 


(a) and (b). * * * [Same as parent volume. | 


History: En. Sec. 1, Ch. 141, L. 1957; 
amd. Sec. 1, Ch. 150, L. 1965; amd. Sec. 
1, Ch. 225, L. 1969. 


Amendments 


The 1969 amendment substituted “Kore- 
an or Vietnam conflicts” for “Korean con- 
fiehe? 


CHAPTER 13—CIVIL DEFENSE. 


Section 


77-1304. State civil defense agency. 


77-1304. State civil defense agency. (a) There is hereby created in 
the state adjutant general’s department, a civil defense agency, with a 
director of civil defense (hereinafter called the ‘“director”) who shall be 
the head thereof. The director shall be appointed by, and shall hold office 
at the pleasure of the governor, and shall be compensated at a salary to 
be fixed by the legislative assembly in the appropriation to the adjutant 
general. If the legislative assembly does not specify the maximum salary 
of the director of civil defense, any increase in the salary of the director 
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must be approved by the board of examiners. Before approving any salary 
increase the board of examiners shall review the salaries of comparable 
positions in Montana state government, other states, and private industry. 
The director shall devote his full time and energies to the duties of director 
of civilian defense including co-operation and co-ordination with the com- 
mander of the home guard. 

(b) to (e). * * * [Same as parent volume. | 


History: En. Sec. 4, Ch. 218, L. 1951; substituted “by the legislative assembly 
amd. Sec. 3, Ch. 220, L. 1953; amd. Sec. 7, * * * and private industry” before “The 


Ch. 237, L. 1967. director” for “by the governor, which 
salary however, shall not exceed six 
Amendments thousand six hundred dollars ($6,600.00) 


The 1967 amendment, in subsection (a), per year.” 


CHAPTER 15—POST-ATTACK RESOURCE MANAGEMENT 


Section 

77-1501. Citation of act. 

77-1502. Legislative findings—policy of state. 

77-1508. Definition of terms. 

77-1504. State emergency resource planning committee—composition. 
77-1505. Governor’s powers and duties under act. 

77-1506. Proclamation of emergency—governor’s powers during emergency. 
77-1507. Judicial inquiry as to emergency proclamation and facts. 

77-1508. Penalty for violation of rules and regulations, 


77-1501. Citation of act. This act may be cited as the “Post-attack 
Resource Management Act.” 
History: En. Sec. 1, Ch. 297, L. 1967. Title of Act 


An act to provide for the emergency 
management of resources. 


77-1502. Legislative findings—policy of state. (1) The legislature 
recognizes that an attack upon the United States is a possibility ; that such 
attack might be of unprecedented size and destructiveness; that a con- 
siderable period of time may elapse after an attack before federal opera- 
tional control over the management of resources can be instituted; and 
that federal planning and activities with respect to post-attack recovery 
and rehabilitation necessarily are predicated on the ability of the states 
and their political subdivisions to prepare for, and respond promptly to, 
the problems created by an attack. Therefore, it is hereby found and 
declared to be necessary : 

(a) To create an office of emergency resource management for the 
execution of a plan for emergency resource management ; 

(b) To confer upon the governor and upon the executive heads of 
governing bodies of political subdivisions of the state the emergency powers 
provided herein. 

(2) It is further declared to be the purpose of this act and the policy 
of this state that all resource management functions of this state be co- 
ordinated to the maximum extent with the comparable functions of the 
federal government, of other states and localities, and of private agencies 
to the end that the most effective preparation and use may be made of 
available man power, resources, and facilities in an emergency. 

History: En. Sec. 2, Ch. 297, L. 1967. : 
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77-1503. Definition of terms. As used in this act, unless the context 
clearly indicates otherwise: 

(1) “Emergency Resources Management Plan” shall mean that plan 
prepared by the state emergency resources planning committee, approved 
by the federal office of emergency planning and adopted by the governor, 
which sets forth the organization, administration, and functions for the 
emergency management by the state government of essential resources and 
economic stabilization within the state. The plan shall provide an emer- 
gency organization and emergency administrative policies and procedures 
for the conservation, allocation, distribution, and use of essential resources 
available to the state following a civil defense emergency such as an attack 
upon the United States. It shall be supplemental to the national plan for 
emergency preparedness adopted by the president of the United States, 
and shall become operative upon the establishment of a civil defense emer- 
gency. To the extent that the federal government is either incapable of 
or not prepared to conduct its emergency resources management program, 
the state plan will substitute for and replace the federal program until 
such time as the federal program becomes effective in the state. 

(2) “Knemy attack” means an actual attack by a foreign nation by 
hostile air raids, or other forms of warfare, upon this state or any other 
state or territory of the United States. 

(3) “Political subdivision” shall mean any county, city, town, or town- 
ship of the state. 

History: En. Sec. 3, Ch. 297, L. 1967. 


77-1504. State emergency resource planning committee—composition. 
(1) The governor may establish a state emergency resource planning com- 
mittee (hereinafter referred to as the “state committee”) and the office of 
state emergency planning director (hereinafter referred to as the “direc- 
tor’), and appoint to serve at his pleasure the members of such state com- 
mittee and the director. 


(2) The state committee shall consist of the governor, who shall be 
chairman, the director, other state officials designated by the governor, 
and persons representative of industry, commerce, labor, agriculture, civic, 
governmental, and professional groups designated by the governor. In the 
absence of the governor, the director shall act as chairman. 

History: Hn. Sec. 4, Ch. 297, L. 1967. 


77-1505. Governor’s powers and duties under act. (1) The governor 
shall have general direction and control of the emergency resources man- 
agement within this state and all officers, boards, agencies, individuals, or 
groups established under the emergency resource management plan. 

(2) In performing his duties under this act, the governor is authorized 
to co-operate with the federal government, with other states, and with 
private agencies in all matters pertaining to the emergency management 
of resources. , 

(3) In performing his duties under this act, and to effect its policies 
and purpose, the governor is further authorized and empowered to make, 
amend, and rescind the necessary orders, rules, and regulations to carry 
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out the provisions of this act within the limits of authority conferred upon 
him herein, with due consideration of the emergency resources management 
plans of the federal government. 

- History: En. Sec. 5, Ch. 297, L. 1967. 


77-1506. Proclamation of emergency—governor’s powers during emer- 
gency. (1) Following an attack, the governor, if he finds such action 
necessary to deal with the danger to the public safety caused thereby or 
to aid in the post-attack recovery or rehabilitation of the United States 
or any part thereof, shall declare by proclamation the existence of a post- 
attack recovery and rehabilitation emergency. Any such proclamation 
shall be ineffectual, unless the legislature is then in session or the gov- 
ernor simultaneously issues an order convening the legislature in special 
session within forty-five (45) days. 


(2) During the period when the proclamation issued pursuant to sub- 
section (1) of this section is in force, or during the continuance of any 
emergency declared by the president of the United States or the congress 
calling for post-attack recovery and rehabilitation activities, subject to 
the limitations set forth in this act, and in a manner consistent with any 
rules, regulations, or orders and policy guidance issued by the federal 
government, the governor may issue, amend and enforce rules, regulations, 
and orders to: 


(a) Control, restrict, and regulate by rationing, freezing, use of quotas, 
prohibitions on shipments, price fixing, allocation or other means, the use, 
sale or distribution of food, feed, fuel, clothing and other commodities, 
materials, goods or services; 


(b) Prescribe and direct activities in connection with but not limited 
to use, conservation, salvage, and prevention of waste of materials, services, 
and facilities, including production, transportation, power, and communi- 
cation facilities, training and supply of labor, utilization of industrial 
plants, health and medical care, nutrition, housing, including the use of 
existing and private facilities, rehabilitation, education, welfare, child care, 
recreation, consumer protection, and other essential civil needs; and 


(c)~ Take such other action as may be necessary for the management 
of resources following an attack. 


(3) All rules, regulations, and orders issued pursuant to authority 
conferred by this act shall have the full force and effect of law during 
the continuance of a proclamation or declaration of emergency as contem- 
plated by this section, when a copy of the rule, regulation, or order is 
filed in the office of the secretary of state or, if issued by a local or area 
official, when filed in the office or offices of the county clerk and recorder. 
Tf, by reason of destruction or disruption attendant upon or resulting from 
attack, the filing requirements of this subsection cannot be met, public 
notice by such means as may be available shall be deemed a complete and 
sufficient substitute. All existing laws, ordinances, rules, regulations, and 
orders inconsistent with the provisions of this act, or any rule, regulation 
or order issued under the authority thereof, shall be inoperative during 
the period of time and to the extent such inconsistency exists. 
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(4) Any authority exercised pursuant to a proclamation or emer- 
gency contemplated by this section may be exercised with respect to the 
entire territory over which the governor or other official, as the case may 
be, has jurisdiction, or as to any specified part thereof. 

(5) The governor’s power and authority to issue a proclamation fol- 
lowing an attack shall be terminated by the passage of a joint resolution 
of the legislature or by declaration of the termination of the emergency 
by the president or by the congress; provided that the proclamation shall 
terminate automatically six (6) months after issuance and a similar procla- 
mation may not be issued unless concurrence is given thereto by a joint 
resolution of the legislature. 

History: En. Sec. 6, Ch. 297, L. 1967. 


77-1507. Judicial inquiry as to emergency proclamation and facts. 
Every proclamation and the facts related therein issued under this act 
shall be subject to judicial inquiry by the state supreme court as to the 
existence of the facts underlying the issuance of the proclamation and 
whether such action was reasonable under the circumstances. 

History: En. Sec. 7, Ch. 297, L. 1967. 


77-1508. Penalty for violation of rules and regulations. Any person 
violating any of the rules, regulations or orders adopted and promulgated 
under section 6 [77-1506] of this act shall, upon conviction thereof, be 
subject to a fine of not to exceed ten thousand dollars ($10,000) or to a 
term of imprisonment of not to exceed five (5) years, or por 

History: En. Sec. 8, Ch. 297, L. 1967. 
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TITLE 78—STATE CAPITOL 


Chapter 

9. Future building needs, 78-910. 

12. Reconstruction and repair of public buildings and eapitol building in Helena— 
construction of supreme court and law library building, 78-1201 to 78-1209. 


CHAPTER 9—FUTURE BUILDING NEEDS 


Section 
78-910. Scheduling of state building program. 


78-910. Scheduling of state building program. The state controller 
shall, by careful advance planning, ordering of construction priorities, con- 
sultation with architects, and timing of bid lettings, direct the building 
program of the state in such a manner as to reduce to a minimum the 
effects of weather on construction and to stabilize as far as possible the 
work opportunities of the construction labor force. 

History: En. Sec. 1, Ch. 116, L. 1967. in such a manner as to minimize the 
importance of weather on construction and 
Title of Act to stabilize the work opportunities of the 


An act to require the state controller construction labor force. 
to schedule the state’s building program 


CHAPTER 12—RECONSTRUCTION AND REPAIR OF PUBLIC BUILDINGS 
AND CAPITOL BUILDING IN HELENA—CONSTRUCTION OF SUPREME 
COURT AND LAW LIBRARY BUILDING 


Section 

78-1201. Borrowing of state funds authorized. 

78-1202. Employment of architects and engineers—approval of plans and specifica- 
tions. 

78-1203. Acquisition of land—bids and contracts—bonds. 

78-1204. Maximum borrowing power—deposit of moneys. 

78-1205. Terms of bonds, indentures, and notes. 

78-1206. Sale of bonds, indentures, and notes—registration and accounts. 

78-1207. Funds available for repayment of obligations. 

78-1208. Moneys deposited in sinking fund. 

78-1209. Budget act inapplicable. 


78-1201. Borrowing of state funds authorized. In order to provide for 
land acquisition for public buildings at the state capital; the reconstruc- 
tion, improvement, remodeling, repair and furnishing of the state capitol 
building of the state of Montana at Helena, Montana; for the construction 
of a supreme court building and state library building, the state board of 
examiners of the state of Montana is authorized to borrow sums of money 
from time to time from the unpledged investment funds available to any 
state agency or division of government, and to issue bonds, indentures 
or notes therefor. 


History: En. Sec. 1, Ch. 375, L. 1969. dollars ($2,000,000) for land acquisition 
: for public buildings at the state capitol; 
Title of Act for the reconstruction, improvement, re- 
An act authorizing the state board of modeling, repair and furnishing of the 
examiners to borrow up to two million state capitol building of the state of Mon- 
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78-1202 


tana at Helena, Montana; for construction 
of a supreme court and law library build- 
ing; providing for the issuance of bonds, 
indentures and/or notes; dedicating in- 
come from eapitol building land grant for 


STATE CAPITOL 


er and duties of the state board of exam- 
iners in carrying out the provisions of this 
act; and providing for a select commit- 
tee of the house of representatives and 
senate relating thereto. 


repayment of loans; enumerating the pow- 


78-1202. Employment of architects and engineers—approval of plans 
and specifications. With the approval of the state board of examiners, 
the state controller is hereby authorized, directed and empowered to em- 
ploy an architect or architects, an engineer or engineers for such period 
of time as he may deem proper for the purpose of making the necessary 
studies and preparing complete plans and specifications for the purposes 
set forth in section 1 [78-1201] of this act; to proceed with the recon- 
struction, improvement, remodeling, repair and furnishing of the state 
capitol building and to proceed with the construction of the supreme court 
and law library building. The plans and specifications of said architect or 
architects, engineer or engineers shall be approved by a select committee 
comprised of four (4) members of the house of representatives, not more 
than two (2) from either political party, appointed by the speaker; and 
four (4) members of the senate, not more than two (2) from either political 
party, appointed by the committee on committees. 

History: En. Sec. 2, Ch. 375, L. 1969. 


78-1203. Acquisition of land—bids and contracts—bonds. The board 
of examiners and the state controller shall purchase or condemn the lands 
described in section 1 [78-1201] of this act upon the advice of the select 
committee. The state board of examiners shall call for bids for the con- 
struction of the supreme court building and the state library building, 
and for the reconstruction, improvement, remodeling, repair, and furnish- 
ing of the state capitol building and shall let contracts for the same, all 
in accordance with the laws of the state of Montana. Said board shall 
require the contractors to give bonds to the state of Montana in such 
amounts as the board may determine, conditioned for the faithful per- 
formance of their duties and contracts. 

History: En. Sec. 3, Ch. 375, L. 1969. 


78-1204. Maximum borrowing power—deposit of moneys. The agere- 
gate amount which the state board of examiners is authorized to borrow 
under this act for the purposes herein expressed shall not be in excess 
of the sum of two million dollars ($2,000,000). All moneys borrowed or 
realized from the sale of bonds authorized by this act shall be deposited 
in the capitol building program account, bond proceeds and insurance 
clearance fund. 

History: En. Sec. 4, Ch. 375, L. 1969. 


78-1205. Terms of bonds, indentures, and notes. The bonds, inden- 
tures and/or notes issued by the state board of examiners under authority 
of this act shall not bear interest at a rate in excess of four and one-half 
per cent (444%) per annum payable semiannually. They shall bear such 
date as the state board of examiners shall prescribe, and shall be payable 
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over such period of years, not exceeding twenty-five (25), as said board 
may specify. All bonds, indentures and/or notes shall be optional and re- 
deemable at any time after the date of issue, at the option of the state 
board of examiners. Said bonds, indentures and/or notes shall be in such 
denominations and sums and shall contain such recitals as the state board 
of examiners may determine, shall be signed by the governor, the attorney 
general, and the secretary of state as members of said board, and shall 
be paid at the office of the state treasurer of the state of Montana. 
Coupons attached to any such bonds may bear the facsimile signature of 
the members of said board. 
History: En. Sec. 5, Ch. 375, L. 1969. 


78-1206. Sale of bonds, indentures, and notes—registration and ac- 
counts. Said bonds, indentures and/or notes shall be sold by the state 
board of examiners at such time and in such manner as the board shall 
deem best to carry out the provisions of this act; provided that none of 
such bonds shall be sold for less than par, plus accrued interest to the 
date of delivery of the bonds. Each of said bonds, indentures and/or notes 
shall be registered before delivery with the state treasurer of the state of 
Montana, who shall keep accurate accounts of payments of interest and 
principal upon said bonds, indentures and/or notes. 

History: En. Sec. 6, Ch. 375, L. 1969. 


78-1207. Funds available for repayment of obligations. The principal 
and interest of the bonds, indentures and/or notes authorized by this act 
shall be payable out of the following fund and from it only: As much 
as may be necessary from the income received subsequent to January 1, 
1970, from the capitol building land grant shall be, and the same is hereby 
dedicated and appropriated for the repayment of the principal and interest 
of the bonds, indentures and/or notes provided for by this act. 

History: En. Sec. 7, Ch. 375, L. 1969. 


78-1208. Moneys deposited in sinking fund. To provide for the 
payment of the interest and principal of the bonds, indentures and/or notes 
authorized by this act, all the sums of money hereinbefore dedicated and 
appropriated to the payment of the principal and interest of said bonds, 
indentures and/or notes shall be paid and deposited in the sinking fund 
in the state treasury. 

History: En. Sec. 8, Ch. 375, L. 1969. 


78-1209. Budget act inapplicable. The appropriation herein provided 
for shall be deemed and held valid notwithstanding the provisions of the 
budget act. 


History: En. Sec. 9, Ch. 375, L. 1969. independent of each other, and the holding 
of any section or part hereof to be void 


Separability Clause or ineffective for any cause shall not be 
Section 10 of Ch. 375, Laws 1969 read deemed to affect any other section or part 
“Hvery section of this act and every part hereof.” 


of each seetion is hereby declared to be 
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TITLE 79—STATE FINANCE 


Chapter 
1. General fiscal duties of state auditor, 79-101, 79-102, 79-108, 79-109. 
3. State depository board—deposit and investment of state funds, 79-301. 
6. Perpetual appropriations for support of state institutions—contingent revolving 
accounts, 79-602. 
10. State Budget Act, 79-1012, 79-1013. 
12. Montana trust and legacy fund—unified investment plan, 79-1202. 
20. Bond Validating Act, 79-2001 to 79-2004. 
22. Long-range building program bonds, 79-2202, 79-2203, 79-2205. 
23. Legislative Audit Act, 79-2301 to 79-2313. 
24, State board of review—reimbursement of general fund for costs of central services, 
79-2401 to 79-2415. 


CHAPTER 1—GENERAL FISCAL DUTIES OF STATE AUDITOR 


Section 

79-101. State auditor—general fiscal duties. 
79-102. Certificate of settlement. 

79-108. Warrants—presentation—cancellation. 
79-109. Issuance of duplicate warrant. 


79-101. (151) State auditor—general fiscal duties. It is the duty of 
the state auditor: 


1. To superintend the fiscal concerns of the state. 

2. When requested, to give information in writing to either house of 
the legislative assembly relating to the fiscal affairs of the state or the 
duties of his office. 

3. To suggest plans for the improvement and management of the pubhe 
revenues. _ | 

4. To keep an account of all warrants drawn upon the treasurer, and 
such other account and appropriation records that he determines to be 
essential for the support of the accounting records maintained in the 
office of the state controller. 

5.. To keep an account between the state and the state treasurer, and 
therein charge the state treasurer with the balance in the treasury when 
he came into office, and with all moneys, received by him, and eredit him 
with all warrants drawn on and paid by him. 

6. To keep a register of warrants, showing the fund upon which they 
are drawn, the number, in whose favor, and the date issued. 

7. In his discretion to examine and settle the accounts of persons in- 
debted to the state, and certify the amount to the treasurer, and upon pres- 
entation and filing of the treasurer’s receipt therefor, to give such person 
a discharge and charge the treasurer therewith. 

8 In his discretion to require any person presenting an account for 
settlement to be sworn before him, and to answer, orally or in writing, 
as to any facts relating to it. 

9. To require all persons who have received any moneys belonging 
to the state, and have not accounted therefor, to settle their accounts. 
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10. In his discretion to inspect the books of any persons charged 
with the receipt, safekeeping, or disbursement of public moneys. 

11. In his discretion to require all persons who have received moneys 
or securities, or have had the disposition or management of any property 
of the state of which an account is kept in his office, to render statements 
thereof to him; and all such persons must render statements at such times 
and in such form as he may require. 

12. In his discretion to examine the collection of moneys due the 
state, and institute suits in its name for official delinquencies in relation 
to the assessment, collection, and payment of the revenue, and against 
persons who by any means have become possessed of public money or 
property, and failed to pay over or deliver the same, and against debtors 
of the state; of which suits the courts of the county in which the seat of 
government may be located have jurisdiction, without regard to the resi- 
dence of the defendants. 

13. In his discretion, to off set any amount due a state agency from 
a person or entity, against any amount owing such person or entity by 
any state agency. The state auditor may deduct from the claim, and draw 
his warrants for the amounts offset in favor of the respective state agen- 
cies to which due, and, for any balance, in favor of the claimant. When- 
ever insufficient to offset all amounts due state agencies, the amount avail- 
able shall be applied in such manner as the state auditor, in his discretion, 
shall determine. If, in the discretion of the state auditor, the person or 
entity refuses or neglects to file his claim within a reasonable time, the 
head of the state agency owing the amount shall file the claim on behalf 
of such person or entity; if approved by the state controller it shall have 
the same force and effect as though filed by such person or entity. The 
amount due any person or entity from the state or any agency thereof is 
the net amount otherwise owing such person or entity after any offset 
as in this section provided. 

14. To draw warrants on the state treasurer for the peor of moneys 
directed by law to be paid out of the treasury; but no warrant must be 
drawn unless authorized by law. 

15. To authenticate with his official seal all warrants drawn by him, 
and all copies of papers issued from his office. 


16. In his discretion promulgate rules and regulations regarding the 
distribution and processing of warrants issued. 


17. In his discretion establish a cost accounting system to determine 
the unit cost of issuing and processing warrants and provide for a system 
of charges for services rendered in issuing and processing warrants for 
claims submitted by any department or agency of the state. No such charge 
shall be made for warrants issued against the general fund. Funds collect- 
ed under this section for budgeted programs shall be deposited to the 
eredit of the general fund. Funds collected for new or unforeseen pro- 
erams may be deposited to the credit. of a revolving fund account and 
expended for the purposes of paying the processing expenses ineurred as 
a result of the new program. 

18. To collect and pay into the state treasury all fees received by him. 
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19. To perform such other duties as are preseribed by law. 


20. 


In his diseretion to establish, under the joint control of the state 


controller and the state auditor, a system of filing and storage of the orig- 
inal copy of claims paid by state warrant. 


History: En.’ Sec. 420, Pol.,,C.», 1895; 
re-en. Sec. 170, Rev. C. 1907; re-en. Sec. 
151, R. C. M. 1921; amd. Sec. 1, Ch. 94, 
L. 1969. Cal. Pol. C. Sec. 433. 


Amendments 


The 1969 amendment deleted former sub- 
divisions 2, 3, 6, 10, 18, and 19, for text 
of which see parent volume; redesignated 
former subdivisions 4 and 5 as 2 and 3; 
redesignated former subdivision 7 as 4 and 
substituted “and such other account * * * 
state controller” for “and a separate ac- 
count under the head of each specific ap- 
propriation, showing at all times the un- 
expended balance of such appropriation”; 
redesignated former subdivision 8 as 5; re- 
designated former subdivision 9 as 6, and 
substituted “and the date issued” for “for 
what service, the appropriation applicable 
to the payment thereof, when the liability 
accrued, and a receipt from the person to 
whom the warrant is delivered’; redesig- 


79-102. 


in subdivision 


(152) 


7 


Certificate of settlement. 
, of section 79-101, must show by whom the payment is to 


nated former subdivision 11 as 7, and 
inserted “In his discretion” at the begin- 
ning; redesignated former subdivisions 12 
through 15 as 8 through 11; redesignated 
former subdivision 16 as 12, and _ sub- 
stituted “In his discretion to examine”’ for 
“To direct and superintend” at the begin- 
ning and deleted “all” before “moneys” 
and “debtors”; inserted new paragraph 13; 
redesignated former subdivision 17 as 14, 
and deleted “, and upon an unexhausted 
specific appropriation provided by law to 
meet the same. Every warrant must be 
drawn upon the fund out of which it is 
payable, and specify the service for which 
it is drawn, when the liability accrued, 
and the specific appropriation applicable to 
the payment thereof”; redesignated former 
subdivision 20 as 15, and deleted “drafts 
and” before “warrants drawn”; inserted 
new subdivisions 16 and 17; redesignated 
former subdivisions 21 and 22 as 18 and 19; 
and added new subdivision 20. 


The certificate mentioned 


be. made; the amount thereof, and the fund into which it is to be paid, 
and must be numbered in order, beginning with number J at the commence- 


ment of each fiscal year. 


History: En. Sec. 421, Pol. C. 1895; re- 
en. Sec. 171, Rev. C. 1907; re-en. Sec. 
152, R. C. M. 1921; amd. Sec. 2, Ch. 94, 
L, 1969. Cal. Pol. C. Sec. 434. 


79-107. Repealed. 
Repeal 


Section 79-107 (Sec. 427, Pol. C. 1895), 
relating to auditor’s execution of an of- 


79-108. (158) 


Warrants — presentation — cancellation. 


Amendments 


The 1969 amendment substituted “sub- 
division 7” for “subdivision 11” before 
“of section 79-101.” 


ficial bond, was repealed by Sec. 5, Ch. 
94, Laws 1969. 


All warrants 


drawn by the state auditor on the state treasury shall be presented for 
payment within one (1) year after the date of the issue thereof. Should 
the payee or legal holder of any warrant fail to present it for payment 
within the time specified, the state auditor shall enter the same as can- 
eeled on the books of his office and the amount shall be credited to the 
account from which it was drawn. Should the payee or legal owner of any 
canceled warrant present it for payment, or in the event the warrant has 
been lost or destroyed, the payee present a claim for payment, after the 
lapse of one (1) year from the date of issue, the state auditor may, upon 
proper showing by affidavit, issue a new warrant in lieu thereof, and the 
state treasurer is authorized to pay the new warrant. The state auditor 
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shall furnish the state treasurer with a list of warrants canceled under 
the provisions of this section. 

History: En. Sec. 1, Ch. 80, L. 1907; Amendments 
Sec. 178, Rev. C. 1907; re-en. Sec. 158, R. The 1969 amendment rewrote this sec- 
C. M. 1921; amd. Sec. 3, Ch. 94, L. 1969. tion to extend time for presenting war- 


rants from six months to one year. For 
previous text, see parent volume. 


79-109. (159) Issuance of duplicate warrant. A. The state auditor 
is hereby empowered and authorized to issue a duplicate warrant when- 
ever any warrant drawn by him upon the treasurer of the state of Montana 
shall have been lost or destroyed. This duplicate warrant must be in the 
same form as the original, except that it must have plainly printed across 
its face the word “duplicate,” and, except as herein provided, no such 
warrant shall be issued or delivered, except the person entitled to receive 
the same shall deposit with the state auditor a bond in double the amount 
for which the duplicate warrant is issued, conditioned to save the state 
of Montana, and its officers, harmless on account of the issuance of said 
duplicate warrant. 


B. No bond of indemnity shall be required: 


(1) When the payee is the United States government, a state of the 
United States, any agency, instrumentality or officer of the United States 
government or of a state, or any county, city, city and county, town, dis- 
trict, or other political subdivision of a state or any officer thereof ; 


(2) When the owner or custodian is the state of Montana or any 
agency or officer thereof ; 


(3) When the owner or custodian is a bank, savings and loan associa- 
tion, admitted insurer, or trust company whose financial condition is regu- 
lated by the United States government or by the state of Montana; or 


(4) When the amount of the lost or destroyed warrant is less than 
fifty dollars ($50) ; 


Provided, however, that where the owner or custodian applies under 
the provisions of subsection (8) or (4) hereof, the application shall in- 
elude an agreement to indemnify and hold harmless the state, its officers 
and employees, from any loss resulting from the issuance of a duplicate 
warrant. Any loss incurred in connection with the issuance of a duplicate 
warrant shall be charged against the account from which the payment was 
derived. | 


History: En. Sec. 1, Ch. 19, L. 1909; Repealing Clause 
re-en. Sec. 159, R. C. M. 1921; amd. Sec. Section 5 of Ch. 94, Laws 1969 read 
4, Ch. 94, L. 1969. “Section 79-107, R. C. M. 1947, is re- 
led.” 
Amendments aoe 
The 1969 amendment designated the for- Effective Date 
mer section as subsection A, inserted “ex- Section 6 of Ch. 94, Laws 1969 provided 


cept as herein provided” before “no such the act should be in effect from and after 
warrant” and deleted “by the state audi- its passage and approval. Approved 
tor” after “issued or delivered” in the Pebruary 24, 1969. 


second sentence; and added subsection B. 
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CHAPTER 3—STATE DEPOSITORY BOARD—DEPOSIT AND INVESTMENT 
OF STATE FUNDS 


Section 
79-301 State depository. board—funds in the hands of the state treasurer. 


79-301. (182) State depository board—funds in the hands of the 
state treasurer. (1). * * * [Same as parent volume. | 


(2) -No deposits in excess of the amount guaranteed or insured ac- 
cording to law shall be made of state funds by said depository board, or 
by the state treasurer under the direction of said board, unless such bank 
shall first have delivered to the state treasurer or trustee with some solvent 
bank as hereinafter provided, as security therefor, cashier’s check or checks 
issued by the Federal Reserve Bank, bonds of the United States govern- 
ment and its dependents, bonds guaranteed by the United States govern- 
ment or its dependents, bonds and warrants of the state of Montana, bonds 
and warrants of any county of the state of Montana, and bonds of any 
city, town or school district of the state of Montana, which are a general 
obligation of such county, city, town or school district, bonds of the 
Federal Land Banks, Federal Intermediate Credit Bank debentures, Fed- 
eral Home Loan Bank notes and bonds, Bank for Co-operatives’ deben- 
tures, Federal National Mortgage Association notes, bonds and guaranteed 
certificates of participation, obligations of or fully guaranteed by the 
Government National Mortgage Association, Farmers’ Home Administration 
insured notes, notes fully guaranteed as to principal and interest by the 
Small Business Administration, Federal Housing Administration deben- 
tures, general obligation bonds of other states and counties of other states 
and bonds issued in the United States of America, which are quoted on the 
New. York market which shall be acceptable at not to exceed ninety 
per centum (90%) of such market quotation, in at least the amount of 
such deposits in excess of the amount guaranteed or insured according to 
law, which bonds or security shall be first approved by the state deposi- 
tory board; provided, that the state depository board may require security 
in a geater amount than that above named; provided, that when negoti- 
able securities are furnished, such securities may be placed in trust and the 
trustees’ receipt may be accepted in lieu of the actual securities when such 
receipt is in favor of the state treasurer, his successors in office, and the 
state of Montana, and the form of receipt and the trustees have been 
approved by the state examiner. 


(3) to (5). * * * [Same as parent volume. ] 


History: Ap. p. 183, Rev. C. 1907; Amendments 
en. Sec. 1, Ch. 129, L. 1909; re-en. Sec. The 1969 amendment, in subsection (2), 
182, R. C. M. 1921; amd. Sec. 1, Ch. 85, qeleted “bonds of the Federal Land Banks” 
L. 1923; amd Sec. 1, Ch. 180, L. 1929; after “United States government or its de- 
amd. Sec. 1, Ch. 62, L. 1935; amd. Sec. pendents”; substituted “bonds of the Fed- 
1, Ch. 35, L. 1963; amd. Sec. 1, Ch. 259, ora] Land Banks, Federal Intermediate 
L. 1969. Credit Bank * * * of such market quo- 
tation” for “or bonds of some good sol- 
vent surety company authorized to do 
business in the state of Montana” before 
“in at least the amount of such deposits.” 
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CHAPTER 6—PERPETUAL APPROPRIATIONS FOR SUPPORT OF STATE 
INSTITUTIONS—CONTINGENT REVOLVING ACCOUNTS 


Section 
79-602. Contingent revolving accounts—when established. . 


79-602. (195) Contingent revolving accounts—when established. The 
state controller may authorize the establishment and maintenance at any 
and all of the state institutions, or in any of the departments, boards, or 
commissions, of Montana of contingent revolving accounts, transferring in 
trust to the business offices of said institutions such sums of money as 
may appear necessary, to be used by said institutions for the payment of 
demands requiring immediate cash payment, such as payment of minor 
invoices, invoices for which discount period is too short to take advantage 
of the discount if payment is made by warrant, freight and express 
charges, travel advances, postage, publications requiring remittance to ac- 
company the order, and the establishment of cash change funds, all under 
specific regulations to be established by the state controller. But each 
and every state institution granted a contingent revolving account shall 
report to the state controller monthly all transactions involving such con- 
tingent revolving accounts, with proper vouchers for every payment made 
therefrom. The state controller may cancel such authorizations and re- 
eall such funds at pleasure. 


History: En. Sec. 4, Ch. 112, L. 1921; Amendments 
re-en, Sec. 195, R. C. M. 1921; amd. Sec. The 1969 amendment inserted “such as 


1969. change funds, all” after “demands requir- 
ing immediate cash payment” in the first 
sentence. 


CHAPTER 10—STATE BUDGET ACT 


Section 

79-1012. Governor chief budget officer. 

79-1013. Blanks for preparation of budget estimates—distribution—form—submission 
of information. 


79-1012. Governor chief budget officer. The governor shall be the chief 
budget officer of the state. The state controller shall be ex officio budget 
director and it shall be his duty to carry out provisions of this chapter. 


History: En. Sec. 1, Ch. 158, L. 1959; ~=sion: “and shall appoint a director of the 
amd. Sec. 1, Ch. 101, L. 1969. budget, who shall hold office at the pleas- 
ure of the governor, and whose duty it 

Amendments shall be to carry out the provisions of 

The 1969 amendment substituted the this chapter.” 
second sentence for the following provi- 


79-1013. Blanks for preparation of budget estimates—distribution— 
form—submission of information. In the preparation of a state budget 
the director of the budget shall not later than the first day of July in the 
year preceding the convening of the legislative assembly, distribute to all 
state offices and institutions, including the judicial department, the proper 
blanks necessary for the preparation of budget estimates. These blanks 
shall be in such form as shall be prescribed by the director of the budget 
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to procure such information as the director of the budget shall, in his 
discretion, feel is necessary for the preparation of a budget including budget 
estimates, estimates of revenues, actual revenues received, expenditures 
made and other information classified and grouped as requested by the di- 
rector of the budget and covering such period or periods of time as 
specified by the director of the budget. 


(a) . Except as provided in this paragraph, it shall be the duty of each 
department and agency to submit information requested by the director 
of the budget on or before the first day of August in the year preceding 
the convening of the legislative assembly. Each unit of the university of 
Montana, each state custodial institution and the Montana state highway 
commission shall submit such information on or before the first day of 
September of such year. 


(b). * * * [Same as parent volume. | 


History: En. Sec. 2, Ch. 158, L. 1959; was apparent in the text of the amenda- 
amd. Sec. 1, Ch. 91, L. 1961; amd. Sec. tory act. 
0 6 Ripa al WA | 18 


Amendments 
Compiler’s Notes The 1969 amendment inserted “and the 
Although the title of Ch. 223, Laws 1969 Montana state highway commission” after 
stated that this section was iene to “each state custodial institution” in sub- 


change the reporting date, no such change division (a). 


CHAPTER 12—MONTANA TRUST AND LEGACY FUND— 
UNIFIED INVESTMENT PLAN 


Section 
79-1202. Moneys to be invested according to unified plan. 


79-1202. (5668.20) Moneys to be invested according to unified plan. 
1. * * * [Same as parent volume. | 


2. The state board of land commissioners is hereby authorized and re- 
quired to invest in the long term investment fund the following: Moneys 
administered by the Montana highway patrolmen’s retirement board in 
excess of twenty-five thousand dollars ($25,000) ; moneys administered by 
the public employees’ retirement board; moneys administered by the indus- 
trial accident board; all moneys subject to investment as designated by 
the teachers’ retirement board; moneys designated as available by the 
Montana fish and game commission and all other moneys designated by 
statute. Moneys in the long term investment fund may be invested as fol- 
lows: 

(a) to (c). * * * [Same as parent volume. | 

(d) In first mortgages on unencumbered real property when such 
mortgages are guaranteed or insured in the amount of thirty per centum 
(30%) or more of the loan made in the event of default by the United 
States government or any agency or corporate agency of the United States 
government and in obligations of housing authorities subject to the terms 
and limitations of section 35-143, and in unencumbered real property, and 
in first mortgages of unencumbered real property, not exceeding seventy- 
five per cent (75%) of the value of the property, provided, however, no 


31 


79-1202 STATE FINANCE 


more than fifty per centum (50%) of the funds in one (1) account shall 
be invested in such mortgages and real property. 


(e) In first mortgage bonds, debentures, notes and other evidences of 
indebtedness issued, assumed or guaranteed by any solvent and operating 
corporation existing under the laws of the United States of America or 
any state thereof which bonds, debentures, notes and other evidences of 
indebtedness are, at the time of such investment, within the three (3) 
highest quality cena for the rating of such bonds, debentures, notes and 
other evidences of indebtedness by any nationally recognized investment 
rating agency. 

(f). * * * [Same as parent volume. | 

3. The state board of land commissioners is hereby authorized and 
required to invest in the short term investment fund any surplus cash in 
the office of the state treasurer; any money in the sinking fund, which is 
not required for the immediate payment of any bond principal or interest, 
or which cannot be used for payment and redemption of bonds outstand- 
ing because of the same not being redeemable under the option provisions 
contained therein; any Montana highway patrolmen’s retirement moneys 
less than twenty-five thousand dollars ($25,000) as directed by the Montana 
highway patrolmen’s retirement board and any other moneys designated 
by statute to be so invested or any moneys in the custody of any officer 
or officers of the state, or any governing body of any city, county or school 
district, the investment of which moneys is requested by the officer, or 
officers or governing body and which moneys are subject to investment. 
The moneys in the short term investment fund may be invested as follows: 

(a) and (b). * * * [Same as parent volume. | 

All securities purchased and all cash on hand for each account or sub- 
fund shall be kept separate in the short term investment fund and all 
interest collected shall be credited to the account or subfund for which 
the securities were purchased. 

The state board of land commissioners is hereby authorized to employ, 
for the purpose of securing advice on retention, sale or purchase of securi- 
ties, an expert on financial matters who has had a minimum of ten (10) 
years’ experience in the investment field. The said board is also author- 
ized to obtain financial and investment counsel and services from qualified 
persons and sources on a fee or contract basis. 


History: En. Sec. 2, Ch. 70, L. 1929; Amendments 
amd. Sec. 8, Ch. 176, L. 1953; amd. Sec. Chapter 78, Laws of 1967, substituted 
1, Ch. 118, L. 1957; amd. Sec. 1, Ch. 173, the last sentence of the last paragraph 
L. 1959; amd. Sec. 1, Ch. 67, L. 1963; for “and there shall not be paid for such 
amd. Sec. 16, Ch. 147, L. 1963; amd. Sec. gorvicegs an: amount in exeess. of. one 
1, Ch. 256, L. 1963; amd. Sec. 1, Ch. 78, thousand dollars ($1,000.00) in any one 


L. 1967; amd. Sec. 1, Ch. 185, L. 1967. fiseal year.” 
ares Chapter 185, Laws of 1967, reduced the 
Compiler’s Notes insurance requirement in the first clause 


This section was amended twice in 1967, of paragraph 2(d) from 50% to 30%; in- 
once by Ch. 78 and once by Ch. 185.  serted “and in unencumbered real property 
Neither amendatory act referred to or in- * * * value of the property” in paragraph 
corporated the changes made by the 2(d); added “and real property” at the 
other. Since the two amendments do not end of paragraph 2(d); and deleted “pub- 
appear to conflict, the compiler has made _ lic utility” before “corporation” in para- 
a composite section embodying the graph 2(e). 
amendments made by both 1967 acts. 


32 


BOND VALIDATING ACT 


Effective Date 


Section 2 of Ch. 185, Laws 1967 pro- 
vided the act should be in effect from and 


79-2003 


after its passage and approval. Approved 
February 27, 1967. 


CHAPTER 20—BOND VALIDATING ACT 


Section 
79-2001. 
79-2002. 
79-2003. 
79-2004. 


Short title of act. 
’ Definitions. 


Validation of bonds heretofore issued. 
Act does not apply to pending actions. 


79-2001. Short title of act. This act may be cited as “The 1969 Bond 


Validating Act.” 
History: En. Sec. 1, Ch. 43, L. 1969. 


Compiler’s Notes 


Chapter 43 of Laws 1969 was _ substi- 
tuted for Ch. 96, Laws 1967 and assigned 
section numbers identical with those of the 
1967 law. Previous bond validating acts 
enacted since 1935 were: Ch. 6, Laws 1937; 
Ch. 164, Laws 1939; Ch. 45, Laws 1941; 
Ch. 117, Laws 1943; Ch. 196, Laws 1945; 
Ch. 81, Laws 1947; Ch. 2, Laws 1953; 
Ch. 5, Laws 1955; Ch. 4, Laws 1957; Ch. 
16S Laws -1959;) Ch." 195) Laws 19615" Ch. 


Title of Act 


An act validating, ratifying, approving 
and confirming bonds and other instru- 
ments or obligations, heretofore issued by 
public bodies of this state, and all pro- 
ceedings heretofore taken by such public 
bodies, to authorize and issue such bonds, 
instruments and other obligations, how- 
ever described, and providing that this act 
may be cited as “The 1969 Bond Validat- 
ing Act”; containing a repealing clause 
and providing an effective date. 


100, Laws 1963; Ch. 75, Laws 1965. 


79-2002. Definitions. The following terms, wherever used or referred 
to in this act, shall have the following meanings: 


(1) The term “public body” shall include a county, city, town, school 
district, irrigation district, drainage district, special improvement district, 
or any other political or governmental subdivision of the state of Montana, 
and shall also include the state board of education, the state board of 
examiners, the state water conservation board, the state highway com- 
mission, or any other governmental agency of this state. 


(2) The term “bonds” shall include bonds, notes, warrants, debentures, 
certificates of indebtedness, temporary bonds, temporary notes, interim 
receipts, interim certificates and all instruments or obligations evidencing 
or representing indebtedness, or evidencing or representing the borrow- 
ing of money, or evidencing or representing a charge, lien or encumbrance 
on specific revenues, income or property of a public body, including all 
instruments or obligations payable from a special fund. 

History: En. Sec. 2, Ch. 43, L. 1969. 


79-2003. Validation of bonds heretofore issued. All bonds heretofore 
issued by any public body of this state, and all proceedings heretofore 
taken for the authorization and issuance of such bonds, for the levy, estab- 
lishment, pledge and appropriation of taxes, special assessments and other 
charges and revenues to pay such bonds, and for the sale, exchange, execu- 
tion and delivery thereof, are hereby validated, ratified, approved and 
confirmed, notwithstanding any lack of power (other than constitutional) 
of such public body, or the governing board or commission or officers 
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thereof, to authorize and issue such bonds, or to sell, exchange, execute 
or deliver the same, and notwithstanding any defects or irregularities 
(other than constitutional) in such proceedings or in such sale, exchange, 
execution or delivery, and bonds of such public bodies, whether hereto- 
fore issued or hereafter issued under the authority of proceedings hereto- 
fore taken, are and shall be binding, legal, valid and enforceable obliga- 
tions of such political body. 
History: En. Sec. 3, Ch. 43, L. 1969. 


79-2004. Act does not apply to pending actions. This act shall not 
apply to or affect any action or appeal instituted.on or before January 1, 
1969, in which the validity of any such proceedings or of any such bonds 
is at issue. | 

History: En. Sec. 4, Ch. 43, L. 1969. Effective Date 


a : Section 6 of Ch. 43, Laws 1969 pro- 
shaw Bata cet “vif vided the act should be in effect from 
cece i 9 ie » SHAW Bagh re- and after its passage and approval. Ap- 
pened. all aoe and parts of acts in con- proved Fonte 20, ROBO) AT 
ict therewith. 


CHAPTER 22—LONG-RANGE BUILDING PROGRAM BONDS 


Section 

79-2202. Long-range building program bonds. 
79-2203. Sinking fund account. 

79-2205. Authorization of bonds. 


79-2202. Long-range building program bonds. (1) When authorized 
by the legislative assembly, and within the limits of such authorization 
and the further limitations in this section, the board may issue and sell 
bonds of the state of Montana in such manner as it shall deem necessary 
and proper to provide funds to finance the long-range building program. 
All bonds issued hereunder shall contain a statement that they are not 
and shall never become a debt or liability of the state of Montana within 
the meaning of any constitutional or statutory limitation or provision, and 
that no ad valorem tax may be levied upon property within the state of 
Montana to pay principal thereof or interest thereon, but that the bonds 
and interest are payable solely from the proceeds of special taxes pledged 
and appropriated to the sinking fund account as provided in this chapter, 
and shall contain the pledge of the state of Montana to continue to levy 
and collect said special taxes and to apply the proceeds thereof to the 
retirement of said bonds and the payment of interest thereon. Bonds may 
be issued hereunder to provide funds for the payment or redemption of the 
outstanding War Veterans’ Compensation Bonds and World War I Vet- 
erans’ Compensation Bonds issued pursuant to Initiative No. 54, and the 
amendment thereof, chapter 270, Laws of 1963, and the BR Ee long- 
range building program bonds aed under es section. 

(2) Each series of such bonds shall be issued by the board upon re- 
quest of the controller, in such denominations and form, whether payable 
to bearer or registered as to principal or both principal and interest, 
with such provisions for conversion or exchange and for the issuance of 
notes in anticipation of the execution and delivery of definitive bonds, 
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bearing interest at such rate or rates not exceeding five and one-half 
per centum (514%) per annum, maturing at such times not exceeding 
thirty (30) years from date of issue, subject to redemption at such earlier 
times and prices and upon such notice, and payable at the office of such 
fiseal agency of the state of Montana, as the board shall determine subject 
to the limitations contained in this section. 

(3) and (4). * * * [Same as parent volume.] 

(5). All proceeds of bonds issued hereunder shall be deposited in the 
clearance fund account, except that any premiums and. accrued interest 
received shall be deposited in the sinking fund account. For the purposes 
set forth in subdivision (1) hereof, the state treasurer acting by and with 
the approval of the state board of examiners may set aside such funds 
as may be necessary to assure the redemption, or payment at maturity, of 
all of the outstanding War Veterans’ Compensation Bonds and World 
War I Veterans’ Compensation Bonds and as may be necessary or required 
to fulfill the obligations of the state of Montana by virtue thereof. With 
such funds the state treasurer with the approval of the state board of 
examiners is hereby authorized to call said bonds for redemption in ac- 
cordance with the provisions thereof, at any redemption date, to pay said 
bonds on the maturity dates thereof, to deposit securities in escrow for 
the purpose of assuring such payments at future dates, and to take such 
other steps as may be necessary to fulfill all of the obligations of the state 
of Montana existing under the provisions of said bonds and the laws and 
resolutions authorizing the same. 


(6) The state board of examiners is hereby authorized to employ a 
fiscal agent to assist it in the performance of its duties hereunder. 


History: En. Sec. 2, Ch. 276, L. 1965; added the last two sentences; and added 
amd. Sec. 2, Ch. 318, L. 1967; amd. Sec. 1, subsection 6. 


Ch. 146, L. 1969. The 1969 amendment, in subsection (2), 
substituted “five and one-half per centum 
Amendments (5144%)” for “five per centum (5%)” be- 


The 1967 amendment, in subsection (1), fore “per annum.” 
added the last sentence; in subsection (5), 


79-2203. Sinking fund account. (1) to (4). * * * [Same as parent 
volume. | 


(5) The state hereby pledges and appropriates, and directs to be 
credited as received to the sinking fund account, eleven per centum (11%) 
of all money received from the collection of the income tax and the cor- 
poration license tax referred to in section 84-1901, and such additional 
amount of said taxes, if any, as may at any time be needed to comply 
with the principal and interest and reserve requirements stated in sub- 
seetion (2) of this section; provided that no more than eleven per centum 
(11%) of such tax collections shall be deemed to be pledged for the pur- 
pose of subsection (3) of section 79-2202. The pledge and appropriation 
herein made shall be and remain at all times a first and prior charge upon 
all money received from the collection of said taxes. 

(6) The state pledges and appropriates and directs to be credited as 
received to the sinking fund account all money received from the collec- 
tion of each of the excise taxes on cigarettes and other tobacco products 
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which are levied, imposed and assessed by section 84-5606, subdivisions 
(3) and (4), as amended, after the payment and redemption in full of the 
outstanding bonds for which said taxes have heretofore been pledged 
and appropriated, or after the necessary funds have been set aside for 
such payment and redemption as provided in this act. The state also 
pledges and appropriates and directs to be credited as received to the 
sinking fund account all money received from the collection of the excise 
taxes on other tobacco products which are or may hereafter be levied, 
imposed and assessed by law for that purpose. Nothing herein shall impair 
or otherwise affect the provisions and covenants contained in the reso- 
lutions authorizing the War Veterans’ Compensation Bonds, the World 
War I Veterans’ Compensation Bonds or the presently outstanding long- 
range building program bonds. Subject to the provisions of the preceding 
sentence, the pledge and appropriation herein made shall be and remain 
at all times a first and prior charge upon all money received from the 
collection of all taxes referred to in this subdivision (6). 

History: En. Sec. 3, Ch. 276, L. 1965; an election prior to January 1, 1967,” at 


amd. Sec. 3, Ch. 318, L. 1967. the beginning of the subsection; deleted 
“upon such approval also” before 
Amendments “pledges”; substituted “said taxes have” 


The 1967 amendment, in subsection (5), for “any such tax has” before “hereto- 
increased appropriations to the sinking fore’; added “or after the necessary funds 
fund from 5 per centum to 11 per centum; * * * in this act” at the end of the first 
in subsection (6), deleted “After ap- sentence; and added the last three sen- 
proval through initiative or referendum  tences. 
by a majority of the electors voting at 


79-2205. Authorization of bonds. The board is authorized to issue 
and sell long-range building program bonds in an amount not exceeding 
eighteen million dollars ($18,000,000), over and above the amount of the 
long-range building program bonds previously authorized upon the con- 
ditions and in the manner stated in this chapter. The board is also author- 
ized to issue and sell long-range building program bonds in such amount 
as may be required to provide funds for the payment or redemption of 
outstanding bonds as contemplated in section 79-2202, subdivisions 1 and 
5. 


History: En. Sec. 5, Ch. 276, L. 1965; “thirteen million five hundred thousand 
amd. Sec. 4, Ch. 318, L. 1967; amd. Sec. dollars ($13,500,000)” and _ substituted 


2, Ch. 146, L. 1969. “previously authorized” for “outstanding 
| January 1, 1967” before “upon the con- 
Amendments ditions” in the first sentence. 3 
The 1967 amendment inserted “over and ; 
above the amount of the long-range build- Effective Date 
ing program bonds outstanding January Section 3 of Ch. 146, Laws 1969 pro- 
1, 1967,” before “upon the conditions”; vided the act should be in effect from and 
and added the last sentence. after its passage and approval. Approved 


The 1969 amendment substituted “eight- February 27, 1969. 
een million dollars ($18,000,000) for 


CHAPTER 23—LEGISLATIVE AUDIT ACT 


Section 

79-2301. Title and purpose of act. 

79-2302. Definitions. ; 

79-2303. Legislative audit committee—appointment and term of members—officers. 
79-2304. Meetings. 
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79-2305. Appointment and qualifications of legislative auditor. 

79-2306. Appointment of employees. 

79-2307. Term and removal of legislative auditor. 

79-2308. Duties of legislative auditor. 

79-2309. Audit standards and objectives. 

79-2310. Recommendations of legislative auditor. 

79-2311. Legislative auditor to assist legislative assembly during sessions. 
79-2312. Information from state agencies. 

79-2313. Audit charge against earmarked money. 


79-2301. Title and purpose of act. This act may be cited as “The 
Legislative Audit Act.” Because the legislative assembly is responsible 
for authorizing the expenditure of public moneys, designating the sources 
from which moneys may be collected, shaping the administration to per- 
form the work of state government, and is held finally accountable for 
fiscal policy, the legislative assembly should also be responsible for the 
audit of fiscal accounts and records so that it may be assured that its 
directives have been faithfully carried out. It is the intent of this act that 
each agency of state government be audited for the purpose of furnishing 
the legislative assembly with factual information vital to the discharge of 
its legislative duties. 


History: En. Sec. 1, Ch. 249, L. 1967. 


Title of Act 

“The Legislative Audit Act” creating 
a legisiative audit committee and the 
office of legislative auditor and providing 
for the audit of state agencies by the 


legislative auditor; amending sections 82- 
1002, 82-1005, 82-1007, 82-1009, 82-110, 
71-206, 4-347, 4-230, and 5-910, R. C. M. 
1947; repealing sections 82-1014, 82-1015, 
82-1016, 84-4403, 84-4404, and 84-4405, 
R. C. M. 1947, and providing an effective 
date. 


79-2302. Definitions. In this act 


(1) “State agency” means all offices, departments, boards, commissions, 
institutions, universities, colleges, and any other person or any other ad- 
ministrative unit of state government that spends or encumbers public 
moneys by virtue of an appropriation from the legislative assembly, or 
that handles money on behalf of the state, or that holds any trust or 
agency moneys from any source. 

(2) “Committee” means the legislative audit committee. 

History: En. Sec. 2, Ch. 249, L. 1967. 


79-2303. Legislative audit committee—appointment and term of mem- 
bers—officers. The legislative audit committee consists of four (4) mem- 
bers of the Senate and four (4) members of the House of Representatives 
appointed before the sixtieth legislative day in the same manner as 
standing committees of the respective houses are appointed. A vacancy on 
the committee occurring when the legislative assembly is not in session 
shall be filled by the selection of a member of the legislative assembly by 
the remaining members of the committee. No more than two (2) of the 
appointees of each house shall be members of the same political party. 
Membership on the committee shall terminate with the termination of each 
member’s term of office, or on December 31 of the year following the 
year in which the appointment was made, whichever event first occurs. 
The committee shall elect one of its members as chairman and such other 
officers as it deems necessary. 

History: En. Sec. 3, Ch. 249, L. 1967. 
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79-2304. Meetings. The committee shall meet. once each quarter to 
advise and consult with the legislative auditor. Committee members shall 
be reimbursed from the appropriation to the office of the legislative 
auditor for their actual and necessary expenses incurred as a result of 
such interim meetings. 

History: En. Sec. 4, Ch. 249, L. 1967. 


79-2305. Appointment and qualifications of legislative auditor. The 
committee shall appoint the legislative auditor and set his salary. The 
legislative auditor shall hold a degree from an accredited college or uni- 
versity with a major in accounting or an allied field and shall have at 
least two (2) years experience in the field of governmental accounting 
and auditing. 

History: En. Sec. 5, Ch. 249, L. 1967. 


79-2306. Appointment of employees. The legislative auditor may ap- 
point whatever employees are necessary to carry out the provisions of this 
act, within the limitations of legislative appropriations. 

History: En. Sec. 6, Ch. 249, L. 1967. 


79-2307. Term and removal of legislative auditor. The legislative 
auditor is solely responsible to the legislative assembly. He shall hold 
office for a term of two (2) years beginning with July 1 of each odd- 
numbered year. The committee may remove him for misfeasance, mal- 
feasance or nonfeasance in office at any time after notice and hearing. 

History: En. Sec. 7, Ch. 249, L. 1967. , 


79-2308. Duties of legislative auditor. The legislative auditor shall 


(1) Audit the financial affairs and transactions of every state agency 
at least once each biennium. 


(2) Make a full, complete and written report of each audit: A copy 
of each report shall be furnished to the state controller, to the state 
agency which is audited, to each member of the committee, and to the 
legislative council. 


(3) Report immediately in writing to the attorney general any appar- 
ent violation of penal statutes disclosed by the audit of a state agency, 
and furnish the attorney general all information in his possession nelniaye 
to the violation. 


(4) Report immediately in writing to the governor any instances of 
misfeasance, malfeasance or nonfeasance by a state officer or employee 
disclosed by the audit of a state agency. 


(5) Report immediately to the surety upon the bond of any official 
or employee when an audit discloses a shortage in the accounts of the 
official or employee. The failure.to notify the surety does not release the 
surety from any obligation under the bond. 


(6) Report to the legislative assembly during the first week of each 
regular session. Each biennial report shall contain, among other things, 
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copies of, or summaries of audit reports on state agencies and any recom- 
mendations relating to such reports. 
History: En. Sec. 8, Ch. 249, L. 1967. 


79-2309. Audit standards and objectives. The objectives of audits of 
state agencies conducted by the legislative auditor are to determine 
whether | 

(1) The agency is carrying out only those activities or programs au- 
thorized by the legislative assembly and is conducting them efficiently 
and effectively. 


(2) Expenditures are made only in furtherance of authorized activities 
and in accordance with the requirements of applicable laws and regulations. 


(3) The agency collects and accounts properly for all revenues and 
receipts arising from its activities. . 


(4) The assets of the agency or in its custody are adequately safe- 
guarded and controlled and utilized in an efficient manner. 


(5) Reports and financial statements by the agency to the governor, 
the legislative assembly, and central control agencies disclose fully the 
nature and scope of the activities conducted, and provide a proper basis 
for evaluating the agency’s operations. 

History: En. Sec. 9, Ch. 249, L. 1967. 


79-2310. Recommendations of legislative auditor. The reports of the 
legislative auditor may include comments, recommendations and sugges- 
tions, but he shall have no power to enforce them nor shall he otherwise 
influence or direct executive or legislative action. 

History: En. Sec. 10, Ch. 249, L. 1967. 


79-2311. Legislative auditor to assist legislative assembly during ses- 
sions. During sessions of the legislative assembly, the legislative auditor 
and his staff, when requested, shall assist the legislative assembly, its com- 
mittees, and its members by gathering and analyzing information relating 
to the fiscal affairs of state government. 

History: En. Sec. 11, Ch. 249, L. 1967. 


79-2312. Information from state agencies. All state agencies shall aid 
and assist the legislative auditor in the auditing of books, accounts and 
records. The legislative auditor may examine at any time the books, ac- 
counts and records, confidential or otherwise, of a state agency; however, 
this shall not be construed as authorizing the publication of information 
which the law prohibits publishing. 

History: En. Sec. 12, Ch. 249, L. 1967. 


79-2313. Audit charge against earmarked money. (1) As used in this 
section: 


(a) ‘“Harmarked money” means a fund, account or any other money, 
other than general fund money, but excluding trust or agency money, that 
is earmarked for the support of a particular agency, program or service. 
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(b) “Audit charge’ means the actual cost of the audit of a state 
agency by the legislative auditor as computed by the legislative auditor, 
but not more than seventy-five ($75) per audit staff person per day. 

(2) At the request of the legislative auditor, a state agency shall trans- 
fer to the general fund from earmarked moneys under its control an 
amount equal to the audit charge multiplied by the percentage that the 
annual expenditure of earmarked moneys is of the total annual expendi- 
ture of the state agency. 


History: En. Sec. 13, Ch. 249, L. 1967; 
amd. Sec. 1, Ch. 4, L. 1969. 


Amendments 


The 1969 amendment inserted “per au- 
dit staff person” before “per day” in sub- 
division (1)(b). 


CHAPTER 24—STATE BOARD OF REVIEW—REIMBURSEMENT OF 
GENERAL FUND FOR COSTS OF CENTRAL SERVICES 


Section 

79-2401. State board of review. 

79-2402. Members of board. 

79-2403. Per diem expenses for member not a state officer. 

79-2404. State controller as chairman—substitutes. 

79-2405. Records—dissent. 

79-2406. Seal—authentication of records. 

79-2407. Quorum—vacancy. 

79-2408. Secretary—cost of operation. 

79-2409. “Administrative cost” defined—state agencies. 

79-2410. Determination of administrative cost—charge against agency’s fund. 

79-2411. Factors in determining share of administrative cost—tax proceeds—highway 
purposes—constitutional restriction. 

79-2412. Certification—statement—administrative cost due—deferment—transfer of 
funds. 

79-2413. Funds unavailable—unable to pay—written request for deferment—require- 
ments. 

79-2414, Certification—advance payment—deferment—funds unavailable—transfer. 

79-2415. Deferred advance payment—written request—advance applied against share 


of administrative cost—excess amount refunded. 


79-2401. State board of review. 
the state board of review. 
History: En. Sec. 1, Ch. 11, L. 1969. 


Title of Act 


An act to provide for reimbursement to 
the state general fund for the costs of 


As used in this act, “board” means 


fund that are provided to agencies which 
operate with nongeneral fund moneys and 
to provide a board of review to determine 
that the amount of these charges is fair 
and equitable. 


central services financed from the general 


79-2402. Members of board. There is in the executive branch of state 
eovernment a state board of review. The board consists of the state con- 
troller, the state auditor, both acting ex officio, and a third member who 
shall be appointed by and serve at the pleasure of the governor. The 
third member may be a state officer who shall act ex officio. 

History: En. Sec. 2, Ch. 11, L. 1969. 


79-2408. Per diem expenses for member not a state officer. If the 
third member is not a state officer acting ex officio, he shall receive twenty- 
five dollars ($25) for every day of actual attendance at meetings of the 
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board, together with his necessary traveling expenses in attending such 
meetings. 
History: En. Sec. 3, Ch. 11, L. 1969. 


79-2404. State controller as chairman—substitutes. The state controll- 
er is chairman of the board. A member of the board may appoint a repre- 
sentative to act for him in carrying out the provisions of this act. 

History: En. Sec. 4, Ch. 11, L. 1969. 


79-2405. Records—dissent. The board shall keep a record of all its 
proceedings, and any member may cause his dissent to the action of the 
majority upon any matter to be entered upon the record. 

History: En. Sec. 5, Ch. 11, L. 1969. 


79-2406. Seal—authentication of records. The board shall have a seal, 
bearing the following inscription: “State Board of Review.” The seal shall 
be fixed to all writs and authentications of copies of records and to other 
instruments as the board directs. 

History: En. Sec. 6, Ch. 11, L. 1969. 


79-2407. Quorum—vacancy. A majority of the board constitutes a 
quorum for the transaction of any business, for the performance of any 
duty, or for the exercise of any power of the board. The act of a majority 
of the board when in session as a board is the act of the board. A vacancy 
in the board does not impair the right of the remaining members to exer- 
cise all the powers of the board. 

History: En., Sec. 7, Ch. 11, L....1969. 


79-2408. Secretary—cost of operation. The state controller shall pro- 
vide the board a secretary and all other assistance necessary for the board 
to fulfill its duties. All costs of operating the board shall be paid from 
moneys appropriated to the state controller. 

History: En. Sec. 8, Ch. 11, L. 1969. 


79-2409. ‘Administrative cost” defined—state agencies. As used in 
this act, “administrative costs’ means the amounts expended by those 
state agencies which costs are attributable to the operations of all state 
agencies and a proration of any cost to, or expense of, the state for services 
of facilities provided for those state agencies which costs are attributable 
to the operations of all state agencies, for supervision or administration of 
the state government, or for services to the various state agencies. 

History: En. Sec. 9, Ch. 11, L. 1969. 


79-2410. Determination of administrative cost—charge against agency’s 
fund. The state board of review shall determine, and may at any time 
redetermine, which funds shall be charged a share of administrative costs 
as to the function supported by any such fund and the amount which shall 
be charged against any fund as its fair share of administrative costs. These 
costs shall be a charge against any fund designated by the board. 

History: En. Sec. 10, Ch. 11, L. 1969. 
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79-2411. Factors in determining share of administrative cost—tax pro- 
proceeds—highway purposes—constitutional restriction. In determining or 
redetermining the fair share, the board may consider such factors of cost 
distribution and cost estimation as it deems necessary. However, that as 
to the proceeds of those taxes, the use of which is restricted by section 1b, 
of article XIJ, of the Montana constitution, the board shall assess only 
those administrative costs ascertained as being necessarily incurred in con- 
nection with highway purposes as set forth in that article. 

History: En. Sec. 11, Ch, 11, L. 1969. 


79-2412. Certification—statement—administrative cost due—deferment 
—transfer of funds. The board shall. certify annually to the state con- 
troller the amount determined to be the fair share of administrative costs 
due and payable from each state agency and shall certify forthwith to the 
controller any amount redetermined to be the fair share of administrative 
costs due and payable from any state agency. The controller shall forth- 
with transmit to each state agency, from which administrative costs have 
been determined or redetermined to be due, a statement in writing setting 
forth the amount of the administrative costs due from the state agency, 
and stating that, unless a written request to defer payment is filed by the 
state agency with the state controller within thirty (30) days after the 
mailing of the statement by the controller to the state agency, the con- 
troller will direct the state treasurer to transfer the amount of the adminis- 
trative costs from the special fund or funds chargeable therewith to the 
state general fund. The controller shall specify on the statement the special 
fund appropriations to be charged at the time transfers are made covering 
the administrative costs. 

History: En. Sec. 12, Ch. 11, L. 1969. 


79-2413. Funds unavailable—unable to pay—written request for de- 
ferment—requirements. If, upon receipt of the statement provided in sec- 
tion 12 [79-2412] of this act, the state agency does not have funds avail- 
able by law for the payment of the administrative costs, or if any transfer 
might, if effected, result in loss to the state or to any special fund affected, 
of any federal funds, or would be in violation of the constitution or any. 
law of the United States, or if it has any other reason why the payment 
of the costs should not be made at the time specified on the statement, 
the state agency shall, prior to the expiration of the thirty (30) day pe- 
riod referred to in the statement, file with the controller, in duplicate, a 
written request to defer payment of the administrative costs. The request 
shall set forth the reasons why the payment should be deferred. Upon re- 
ceipt of a request filed because of lack of availability of funds or because 
of any reason other than lack of availability of funds, the controller shall 
forthwith transmit one (1) copy of the request to the board; and shall 
defer action to effect the transfer of funds until the transfer has been 
approved by the board. 

History: Hn. Sec. 13, Ch. 11, L. 1969. 


79-2414. Certification—advance payment—deferment—funds unavail- 
able—transfer. The board may certify at any time during the year to the 
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state controller the amount as it determines, based upon experience of the 
preceding year, to be a reasonable advance for administrative costs to be 
made from the appropriation of each state agency supported from a fund, 
designated in accordance with section 10 [79-2410] of this act. The con- 
troller shall forthwith transmit to each state agency a statement in writing 
setting forth the amount of the advance, and stating that unless a written 
request to defer payment because of lack of availability of funds is filed 
by the state agency with the controller within thirty (80) days after the 
mailing of the statement by the controller to the state agency, the con- 
troller will transfer the amount of the advance from the special fund, or 
funds concerned, to the state general fund. The controller shall specify on 
the statement the special fund appropriation to be charged. 
History: En. Sec. 14, Ch. 11, L. 1969. 


79-2415. Deferred advance payment—written request—advance applied 
against share of administrative cost—excess amount refunded. If, upon 
receipt of the statement provided in section 14 [79-2414] of this act, the 
state agency does not have funds available by law for the payment of the 
advance, the state agency shall, prior to the expiration of the thirty (30) 
day period referred to in the statement, file with the state controller, in 
duplicate, a written request to defer payment of the advance. Upon receipt 
of a request, the controller shall forthwith transmit one (1) copy of the 
request to the board and shall defer action to effect the transfer of funds 
covering the advance referred to in the request until the transfer has 
been approved by the board. Any advance shall be appled against the 
state agency’s fair share of administrative costs determined or redeter- 
mined as provided in section 12 [79-2412] and section 13 [79-2413] of this 
act. If the amount advanced exceeds the state agency’s fair share of 
administrative costs, the controller shall transfer from the state general 
fund to the special fund appropriation the excess amount advanced. 

History: En. Sec. 15, Ch. 11, L. 1969. 
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TITLE 80—STATE INSTITUTIONS 


Chapter 
1. Montana state school for the deaf and blind, 80-105, 80-107. 

14. State department of institutions, 80-1403 to 80-1405, 80-1410 to 80-1416. 

16. Payments for the care of residents of institutions, 80-1601, 80-1603. 

17. Galen state hospital, 80-1701 to 80-1704. 

19. State prison, 80-1903, 80-1905, 80-1908 to 80-1911. 

22. State vocational school for girls and state industrial school, 80-2202 to 80-2206, 
80-2209 to 80-2212. 

23. Boulder river school and hospital, 80-2301 to 80-2312. 

24. Division of mental hygiene—state hospital and mental health centers, 80-2401, 
80-2401.1, 80-2402 to 80-2411. 


CHAPTER 1—MONTANA STATE SCHOOL FOR THE DEAF AND BLIND 


Section 
80-105. Eligibility of children for admittance. 
80-107. Duration of attendance at school. 


80-105. Eligibility of children for admittance. On proper application 
being made therefor, deaf and blind children who are not more than 
eighteen (18) years of age residing within the state of Montana, and 
nonresident children, who are not more than eighteen (18) years of age, 
who are not mentally deficient, dangerously diseased in body, or of con- 
firmed immorality, or incapacitated for useful instruction by reason of 
physical disability, may be admitted to such school. 

History: En. Sec. 4, Ch. 182, L. 1943; reached the age of five (5) and” after 


amd. Sec. 1, Ch. 282, L. 1967. “blind children’; and substituted “who 
are not more than eighteen (18) years of 

A dm 
mendments age” for “between such ages” after “non- 


The 1967 amendment deleted “who have resident children.” 


80-107. Duration of attendance at school. Every child admitted to 
such school shall be entitled to attend such school until reaching the age 
of twenty-one (21) years unless the board of education and superintendent 
determine that attendance at the school will not benefit the child; provided, 
that nothing in this section shall be construed so as to prevent the sus- 
pension or expulsion of any child at any time for insubordination or 
other cause deemed good and sufficient by the board of education and 


superintendent. 
History: En. Sec. 6, Ch. 182, L. 1943; one (21) years, with the consent and 
amd. Sec. 2, Ch. 282, L. 1967. approval of the superintendent of the 
. school, may petition the state board of 
Amendments education to remain in such school for an 


The 1967 amendment deleted “for a additional period of two (2) years, or until 
period of ten (10) years, or” after “such arriving at the age of twenty-one (21) 
school” and substituted “unless the board years if such child will arrive at such 
of education and superintendent deter- age before the expiration of such addi- 
mine that attendance at the school will tional two (2) year period. The board 
not benefit the child” after “twenty-one shall consider the petition upon the scho- 
(21) years” for “if such age be reached lastie record and the record as to obedi- 
before the expiration of such ten (10) ence and morality of such child while in 
year period. Any child who has attended such school and if it finds it proper to 
the school for a period of ten (10) years, do so may grant the same.” 
but has not yet reached the age of twenty- 
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CHAPTER 14—STATE DEPARTMENT OF INSTITUTIONS 


Section 

80-1403. Institutions in department. 

80-1404. Director of department—appointment, powers and duties, 

80-1405. Powers and duties of board. 

80-1410. Establishment of juvenile correctional facilities. 

80-1411. Control and management of juvenile correctional centers—rules—special 
programs. 

80-1412. Youth forest camp—work program. 

80-1413. Participation by governing boards in research programs. 

80-1414. Aftercare agreement to be signed by child before release from juvenile fa- 

cility to custody of aftercare division. 
80-1415. Control over minor so released vested in department of institutions. 
80-1416. Detention of child who violates aftercare agreement—delivery on request 


to aftercare division. 


80-1403. Institutions in department. The following institutions are 
in the state department of institutions: 


(1) Galen state hospital 

(2) Montana veterans’ home 

(3) State prison 

(4) Montana children’s center 

(5) Mountain View school 

(6) Pine Hills school 

(7) Boulder river school and hospital 
(8) Warm Springs state hospital 

(9) Montana center for the aged 


(10) Swan river youth forest camp 
(11) Eastmont training center 
(12) Such other institutions or departments. established or to be 


established in the future having the function or purpose of providing care 
and services for juvenile delinquents including but not limited to youth 
forest camps and juvenile reception and evaluation centers. 


No state institution may be moved, discontinued or abandoned without 
prior consent of the legislative assembly. 


History: En. Sec. 3, Ch. 199, L. 1965; 
amd. Sec. 1, Ch. 320, L. 1967; amd. Sec. 
1, Ch. 280, L. 1969. 


Amendments 


The 1967 amendment changed the names 
of the institutions listed in clauses (1), 
(5), (6), (7) and (8); and added clauses 
C00) and CL) 


The 1969 amendment inserted new clause 
(11) and redesignated former clause (11) 
as clause (12). 


Effective Date 

Section 2 of Ch. 280, Laws 1969 pro- 
vided the act should be in effect from 
and after its passage and approval. Ap- 
proved March 10, 1969. 


80-1404. Director of department—appointment, powers and duties. 
The board shall appoint the director, who is the chief executive and ad- 
ministrative officer of the department. The director shall be a person 
qualified by experience, training and professional competence in institu- 
tional rehabilitation and treatment management. The function of the di- 
rector, in addition to other duties assigned to him by law, is to execute 
the policies established by the board. The director shall appoint employees 
for the central office of the department. 
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DEPARTMENT OF INSTITUTIONS 80-1410 


History: En. Sec. 4, Ch. 199, L. 1965; at the end of the section, which read 


amd. Sec. 2, Ch. 320, L. 1967. “The board shall appoint and after hear- 
ing held discharge the warden or superin- 
Amendments tendent of institutions.” 


The 1967 amendment deleted a sentence 


80-1405. Powers and duties of board. The board shall: 


(1).. * * * |Same as parent volume. | 

(2) Report as provided in section 2 [82-4002] of this act. 

(3) to (7). * * * [Same as parent volume. | 

(8) To choose, appoint and discharge the warden or superintendent 
of each of the institutions or facilities in the department and, unless the 
legislative assembly has specified the salary of the warden or’ superin- 
tendent of the institution or facility in the appropriation to the depart- 
ment of institutions, fix their compensation after approval by the board 
of examiners. Before approving any salary increase, the board of examiners 
shall review the salaries of comparable positions in Montana state gov- 
ernment, other states, and private industry. 


History: En. Sec. 5, Ch. 199, L. 1965; The 1969 amendment substituted the re- 
amd. Sec. 3, Ch. 320, L. 1967; amd. Sec.. porting requirements of section 82-4002 
33, Ch. 93, L. 1969. for former provision requiring annual re- 

ports to governor and biennial reports to 

Amendments legislature. 


The 1967 amendment added subpara- 
graph (8). 


80-1406. Warden and superintendents of institutions, etc. 


Discretionary Authority of Warden of  terfered with in light of wide discretion- 
State Prison. ary powers granted warden and in ab- 

Actions of warden of state prison in sence of clear showing that warden abused 
denying inmate access to money deposited discretion. Petition of Spurlock, 151 M 
in his spending account would not be in- 380, 443 P 2d 5. 


80-1410. Establishment of juvenile correctional facilities. The state 
department of institutions within the annual or biannual budgetary appro- 
priation therefor may establish, maintain and operate facilities as may 
be needed properly to diagnose, care for, train, educate, and rehabilitate 
children in need of these services, and ten (10) years of age or older and 
under twenty-one (21), including but not limited to, the Mountain View 
school, the Pine Hills school and the youth forest camp. 


History: Hn. Sec. 8, Ch, 320, L. 1967. tions; providing for the control and man- 
agement of juvenile correctional facilities 
Title of Act including juvenile correctional facilities 
An act relating to the powers and du- hereafter authorized by the legislature; 
ties of the board of institutions and to providing for transferring of prisoners 
certain institutions under its management sent to the state prison who are under 
and control; providing the board’s power the age of twenty-one (21) to juvenile 
to fix salaries of superintendents of in- correctional facilities; amending sections 
stitutions with the approval of the board 80-1403, 80-1404, 80-1405, 80-1601, 80-1701, 
of examiners if the salaries of superin- 80-1702, 80-1703, 80-2202, 80-2203, 80-2204, 
tendents or wardens are not specified by 80-2205, 80-2206, 80-2209, 80-2210, 80-2211, 
the legislative assembly in the appropri- 80-2212, 80-2301, 80-2302, 80-2303, 80-2304, 
ation to the department of institutions; 80-2305, 80-2306, 80-2307, 80-2308, 80-2309, 
changing the name of certain institutions; 80-2401, 80-2402, 80-2404, repealing 80- 
generally revising and amending the laws 2201, 80-2208, R. C. M. 1947. 
relating to juvenile correctional institu- 


AT 


80-1411 STATE INSTITUTIONS 

80-1411. Control and management of juvenile correctional centers— 
rules—special programs. All of the facilities provided for in section 8 
[80-1410] of this act or which may hereafter be established by the depart- 
ment pursuant to the authority granted by section 8 [80-1410] of this 
act shall exercise their functions under the supervision, direction, control 
and general management of the department. Except where otherwise 
provided by law, the department by rule and regulations shall establish 
standards of care, policies of admission, transfers, discharge and aftercare 
supervision and from time to time it shall order such changes in the 
policies, conduct or management of the facilities as seems desirable in 
order to provide adequate care for children and adequate service to the 
courts. The department shall develop special programs within each facility 
which are adaptable to the particular needs of its operation. 

History: En. Sec. 9, Ch. 320, L. 1967. 


80-1412. Youth forest camp—work program. In the case of a youth 
forest camp, a work program shall be provided by the Montana state 
forester, and shall be carried out with co-operation between the state 
forester and the camp superintendent. 

History: En. Sec. 10, Ch. 320, L. 1967. 


80-1413. Participation by governing boards in research programs. The 
duly constituted and governing board of any penal, corrective, or custodial 
institution of the state of Montana is hereby enabled and authorized to 
participate in and co-operate with programs of research and develop- 
ment being conducted and carried on by any units of the Montana uni- 
versity system, by any of the other educational institutions of the state 
of Montana or by any foundation or agency thereof, in the fields of science, 
health, education and natural resources. Such programs may include the 
voluntary participation of the inmates of the institution in testing and 
experimental work conducted as a part thereof. Any funds received from 
the authorized programs may be shared with the participating inmates or 
otherwise held and used for the welfare and rehabilitation thereof, and 
shall not become a part of the regular budgeted operation of the 
institution. 


History: En. Sec. 1, Ch. 98, L. 1967. 


Title of Act 


An act authorizing voluntary participa- 
tion in programs of research and develop- 
ment in the fields of science, health, edu- 
cation and natural resources by the 
governing boards of state penal, correc- 


tive or custodial institutions, and by the 
inmates thereof for use in welfare and 
rehabilitation work within said institu- 
tions. 


Cross-References 


Research and development programs of 
educational units, see. 75-313. 


80-1414. Aftercare agreement to be signed by child before release 
from juvenile facility to custody of aftercare division. A child released 
by the department of institutions from one of the state juvenile facilities 
to the supervision, custody and control of the aftercare division of the 
department of institutions shall, before being so released, sign an aftercare 
agreement containing the terms and conditions under which the child is 
so released. 
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PAYMENTS FOR CARE OF RESIDENTS 80-1601 


History: En. Sec. 1, Ch. 158, L. 1969. facilities to the supervision, custody and 
. control of the aftereare division of the 
Title of Act department of institutions, who has vio- 
An act providing for the apprehension lated the terms of his or her aftercare 
and detention of a child released from agreement. 
the custody of one of the state juvenile 


80-1415. Control over minor so released vested in department of in- 
stitutions. The department of institutions has control over a child so re- 
leased until he attains the age of twenty-one (21) years, subject, however, 
to the general jurisdiction of the various courts of Montana for acts com- 
mitted by such child while under the control of the department. 


History: En. Sec. 2, Ch. 158, L. 1969. 


80-1416. Detention of child who violates aftercare agreement — de- 
livery on request to aftercare division. A child who violates the terms 
and conditions of his or her aftercare agreement may be detained, day or 
night, by the department of institutions or by any law officer of the state 
of Montana or any county or city of the state of Montana, upon certificates 
in writing to such officer by the director of the aftercare division of the 
department of institutions or any aftercare counselor of the department 
of institutions to the effect that such child has violated the terms and 
conditions of his or her aftercare agreement. Upon detention by a law officer 
of the state of Montana as hereinbefore provided, such child shall on 
request be delivered to the custody of the aftercare division of the depart- 
ment of institutions who may 


(1) return such child to one of the juvenile facilities of the state of 
Montana, or 
(2) continue such child under the supervision of the aftercare division. 


History: En. Sec. 3, Ch. 158, L. 1969. vided the act should be in effect from 
; and after its passage and approval. Ap- 

Effective Date proved February 28, 1969. 

Section 4 of Ch. 158, Laws 1969 pro- 


CHAPTER 16—PAYMENTS FOR THE CARE OF RESIDENTS OF INSTITUTIONS 


Section 

80-1601. Institutions subject to per diem charge. 

80-1603. Monthly assessment of charges—annual computation of rate—investigation— 
claim of state—review—deposit of receipts. 


80-1601. Institutions subject to per diem charge. The state depart- 
ment of institutions shall collect and process per diem payments for the 
care of residents in the following institutions: 

(1) Montana children’s center 

(2) Warm Springs state hospital 

(3) Boulder river school and hospital 

(4) Galen state hospital 

(5) Montana veterans’ home 
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80-1608 


(6) Montana center for the aged. 


(7) Hastmont Training Center. 


History: En. Sec. 13, Ch. 199, L. 1965; 
amd. Sec. 4, Ch. 320, L. 1967; amd. Sec. 
1, Ch. 276, L. 1969. 


Amendments 


(2), substituted “Warm Springs state hos- 
pital” for “State Hospital’; in subpara- 
graph (3), substituted “Boulder river 
school and hospital” for “State Training 
School and Hospital’; and, in subpara- 


STATE INSTITUTIONS 


graph (4), substituted “Galen state hos- 
pital” for “State Pulmonary Disease Hos- 
pital.” 

The 1969 amendment added subpara- 


| _ graph (7). 
The 1967 amendment, in subparagraph 


._ Effective Date 
Section 2 of Ch. 276, Laws 1969 pro- 
vided the act should be in effect from 


and after its passage and approval. Ap- 
proved March 10, 1969. 


80-1603. Monthly assessment of charges—annual computation of rate— 
investigation—claim of state—review—deposit of receipts. (1) The de- 
partment shall assess monthly against each resident or responsible person, 
the full per diem charge, a proportionate share of the per diem charge, 
or no per diem charge, based upon financial information given to the 
department during its investigation. The per diem shall be computed on 
July 1 of each year by the director of institutions. 


(2) For the purpose of such investigations, every agency and depart- 
ment of the state is required to render all reasonable assistance to the 
department of institutions in obtaining all information necessary for the 
proper implementation of the purposes of such an investigation. The direc- 
tor and any representative of the department duly authorized by the direc- 
tor, shall have the power to administer oaths, take testimony, subpoena and 
compel the attendance of witnesses and the production of books, papers, 
records and documents deemed material appurtenant in connection with the 
duty of securing payments for support as provided by this act. Any per- 
son failing to obey such subpoena, upon petition of the director or repre- 
sentative of the department, to any judge of the district court of the state 
of Montana, may be ordered by the judge to appear and show cause for 
his disobedience of the subpoena. The judge, after hearing, may order 
that the subpoena be obeyed, or if it is made to appear to the judge that 
the subpoena was for any reason inappropriately issued, may dismiss the 
petition. Any person who fails to obey the subpoena when ordered to do so 
by the judge may be punished as for contempt of court on application of 
the district court by the director or his representative. 

(3) The state of Montana shall have a claim against the estate of any 
patient and against the estate of any responsible. person, for any amount 
due and owing to the state of Montana at the date of death or such resi- 
dent or such person. Such claim against the estate of any responsible 
person shall not have priority against such estate for the amount necessary 
to rear and educate surviving children of the responsible person. 

(4) The attorney general shall collect any claim which the state may 
have hereunder against such estate. No such claim shall be enforced against 
any real estate while it is occupied as a home by the surviving spouse 
or the resident or responsible person. 

(5) Ifaresident or responsible person disagrees with the determination 
of the department as to the ability of such resident or responsible person 
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GALEN STATE HOSPITAL 80-1702 
to pay all or any part of the per diem charge, an appeal may be filed 
within thirty (30) days of such determination with the state board of 
institutions. If such resident thereafter disagrees with the determination 
of the appeal by the state board of institutions, an appeal may be filed 
and taken to any court of record in Montana having neni pn poe of the 
_ resident or responsible person liable for such payment. 

(6) The department may, at any time, review and change any deter- 
mination for per diem payments. In any case, however, no resident of an 
institution shall be released by reason of the nonpayment of the per diem, 
if in the judgment of the superintendent of the institution at which he is 
a resident, such release is medically inadvisable. 

(7) All per diem payments received by the department shall be de- 
posited in the state treasury to the credit of the general fund. 


History: En. Sec. 15, Ch. 199, L. 1965; 
amd. Sec. 1, Ch. 240, L. 1969. 


tion (2) as subsection (5); redesignated 
former subsection (3) as subsection (6) 


Amendments 

The 1969 amendment rewrote subsection 
(1), for previous text of which see parent 
volume; inserted subsections (2) to (4); 


and deleted “and may, if necessary, re- 
quest a further investigation by a county 
department of public welfare” at the end 
of the first sentence;’ and redesignated 
former subsection (4) as subsection (7). 


redesignated and rewrote former subsec- 


CHAPTER 17—GALEN STATE HOSPITAL 


Section 

80-1701.. Location and primary function of hospital—secondary function. 

80-1702. Qualifications of superintendent. 

80-1708. Transfer of patient to mental institution—notice to relatives. 

80-1704. Juvenile reception and evaluation center—committal—duties—transportation 


to and from. 


80-1701. Location and primary function of hospital—secondary func- 
tion. (1) The institution located at Galen is the Galen state hospital 
and, as its primary function, provides: 

(a) Treatment of tuberculosis and silicosis (commonly called miner’s 
consumption). 

(2) If there are space and funds available, the hospital shall also treat 
the following : 

(a). Emphysema, bronchiectasis, carcinoma of the lung and other 
diseases of the lung pertaining to pulmonary disorders. 

(b) Geriatric and senile patients afflicted with pulmonary disorders 
and patients who are residents of another state institution. 

History: En. Sec. 17, Ch. 199, L. 1965; Amendments 


amd. Sec. 5, Ch. 320, L. 1967. The 1967 amendment substituted “Galen 
state hospital” for “State Pulmonary Dis- 
ease Hospital” in subsection (1). 


80-1702. Qualifications of superintendent. The superintendent of Galen 
state hospital shall be a physician legally qualified to practice medicine in 
Montana with at least (4) years in the practice of his profession, in- 
cluding at least one (1) year’s experience in a general hospital. 


History: En. Sec. 18, Ch. 199, L. 1965; Amendments 


amd. Sec. 6, Ch. 320, L. 1967. The 1967 amendment substituted “Galen 
state hospital” for “state pulmonary dis- 
ease hospital.” 
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80-1703 STATE INSTITUTIONS 


80-1703. Transfer of patient to mental institution—notice to relatives. 
A mentally retarded or mentally ill person residing at Galen state hospital 
may be transferred to the Warm Springs state hospital, the Montana center 
for the aged, or the Boulder river school and hospital with the approval 
of the department of institutions if the department determines that the 
transfer will be in the best interests of the patient. Unless a medical or _ 
psychiatric emergency exists fifteen (15) days prior to the transfer the 
department shall send notice of the proposed transfer to the patient’s 
parent, guardian, or spouse, or if none is known, his nearest relative or 
friend. In the case of an emergency transfer, the department shall send 
notice within seventy-two (72) hours after the time of transfer. 
History: En. Sec. 19, Ch. 199, L. 1965; ease hospital’; substituted “Warm Springs 


amd. Sec. 7, Ch. 320, L. 1967. state hospital” for “state hospital’; sub- 
stituted “Boulder river school and hos- 
Amendments pital” for “state training school and hos- 


The 1967 amendment substituted “Galen pital’; and made a minor change in pune- 
state hospital” for “state pulmonary dis-  tuation. 


80-1704. Juvenile reception and evaluation center—committal—duties— 
transportation to and from. The reception and evaluation center for 
children at the Galen state hospital as established by law shall be subject 
to the rules and regulations adopted and promulgated by the state depart- 
ment of institutions and shall accept from the juvenile courts the temporary 
eustody of children then being held on a charge, under which the child 
could be adjudged a delinquent. For the period during which children 
are in the custody of the reception and evaluation center for children, it 
shall provide for them a residential program of care and study. The 
reception and evaluation center for children may not in any event detain 
or hold a child in custody for a period of time greater than forty-five (45) 
days. To assist the juvenile courts in making a decision regarding the 
child’s disposition the reception and evaluation center for children will 
forward recommendations to the court to include, but not limited to, a 
psychiatric social summary; psychological evaluation, medical report; 
diagnostic school report; and a psychiatric report prepared by a consult- 
ing psychiatrist, for those for whom this kind of evaluation is considered 
necessary. Transportation to and from the reception and evaluation center 
shall be provided by the county of such child’s residence. 


History: En. Sec. 20, Ch. 320, L. 1967. Cross-References 
; Juvenile court committal of delinquents, 
Repealing Clause sec. 10-611. 


Section 21 of Ch. 320, Laws 1967 read 
“Sections 80-2201 and 80-2208, R. C. M. 
1947, are hereby repealed.” 


CHAPTER 19—STATE PRISON 


Section 

80-1903. Working hours of prison employees. 

80-1905. Good time allowance—forfeiture—probationers and parolees—applieation of 
prior law. 

80-1908. Commitment of inmates to state hospital. 

80-1909. Hstablishment of intensive rehabilitation center authorized. 

80-1910. Standards of admission. 

80-1911. Management and control of center. 
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STATE PRISON 80-1908 


80-1903. Working hours of prison employees. A period of eight (8) 
hours in each period of twenty-four (24) consecutive hours constitutes a 
day’s work for all employees of the state prison. The staff of correctional 
personnel shall not work more than forty (40) hours or five (5) days a 
week except in cases of riots, escapes or other emergencies endangering 
health, life, or property. 

History: En. Sec. 26, Ch. 199, L. 1965; Amendments 


amd. Sec. 1, Ch. 232, L. 1969. The 1969 amendment substituted “forty 
(40)” for “forty-eight” before “hours” and 
“five (5)” for “six” before “days” in the 
second sentence. 


80-1905. Good time allowance—forfeiture—probationers and parolees— 
application of prior law. (1) ‘The state department of institutions shall 
adopt rules and regulations providing for the granting of good time allow- 
ance for inmates employed in any prison work or activity. The good time 
allowance shall operate as a credit on his sentence as imposed by the 
court, conditioned upon the inmate’s good behavior and compliance with 
the rules and regulations made by the department or the warden. The 
rules adopted by the department may not grant good time allowance to 
exceed: 

(a) to (c). * * * [Same as parent volume. ] 

(d) thirteen (18) days per month for those inmates enrolled in school 
inside the walls who successfully complete the course of study or who 
while so enrolled are released from prison by discharge or parole. 

(e) ten (10) days for each pint of blood donated by an inmate. 

(2) and (3). * * * [Same as parent volume.] 

History: En. Sec. 28, Ch. 199, L. 1965; Amendments 


amd. Sec. 1, Ch. 219, L. 1967. The 1967 amendment added subdivisions 
(d) and (e) in subsection (1). 


DECISIONS UNDER FORMER LAW 


Forfeiture of Good Time Allowance was subject to the provisions of former 

A prisoner who, by virtue of former section 80-741, the forfeiture statute, 
section 80-740.1, was earning good time which existed under the old law. Petition 
under former section 80-739, the prior law, of Brandt, 147 M 175, 410 P 2d 708. 


80-1908. Commitment of inmates to state hospital. The procedures for 
committing an inmate of the state prison to the state hospital are the same 
as for any other person. Provided, however, that nothing in this act shall 
be deemed to prevent the temporary transfer of an inmate of the state 
prison to the Warm Springs state -hospital for treatment or evaluation. 
Such transfers may only be authorized by the department of institutions 
upon recommendation of the warden of the state prison and the superin- 
tendent of the Warm Springs state hospital and shall be for a period not 
to exceed sixty days and shall not exceed a total of one hundred twenty 
days in any twelve-month period. 

History: En. Sec. 31, Ch. 199, L. 1965; Effective Date 


amd. Sec. 1, Ch. 294, L. 1969. Section 2 of Ch. 294, Laws 1969 pro- 
vided the aet should be in effect from and 


Amendments after its passage and approval. Approved 
The 1969 amendment added the last two March 11, 1969. 


sentences. 
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80-1909 STATE INSTITUTIONS 


80-1909. Establishment of intensive rehabilitation center authorized. 
Within the budgetary limits provided them by law, the board of institu- 
tions is authorized to establish on property owned by the state of Montana 
on which prison facilities are or may be located a prison facility designed 
to make possible the segregation of certain types of prisoners from other 
prisoners. 


History: En. Sec. 1, Ch. 221, L. 1969. Montana state prison; providing standards 
: of admission. to such center; providing 
Title of Act for the management and control of such 
An act providing for the establishment center. 
of an intensive rehabilitation center at the 


80-1910. Standards of admission. The facility shall be designated and 
known as the “intensive rehabilitation center” and shall be the place of 
custody for those male prisoners who in consideration of their age, type of 
crime for which committed, physical condition, behavior, attitude and pros- 
pects of reformation, are those most likely to benefit from such place of 
custody. 

History: En. Sec. 2, Ch. 221, L. 1969. 


80-1911. Management and control of center. The warden of the Mon- 
tana state prison, subject to the supervision and control of the department 
of institutions shall operate and manage such intensive rehabilitation cen- 
ter, and shall make such rules and regulations for the operation, manage- 
ment, and admission to such center as may from time to time be necessary 
and desirable. 

History: En. Sec. 3, Ch. 221, L. 1969. 


CHAPTER 22—STATE VOCATIONAL SCHOOL FOR GIRLS AND 
STATE INDUSTRIAL SCHOOL 


Section 

80-2202. Superintendents to manage facilities. 

80-2203. Curricula at facilities. 

80-2204. Maximum age of commitment. 

80-2205. Medical examination before commitment—records required to accompany 
child committed. 

80-2206. Commitment expenses—arrangement for transportation. 

80-2209. Transfer of child to any other facility or eh en LS to parents or 
guardian and committing court. 

80-2210. Commutation of sentence to state prison—commitment of child to depart- 
ment of institutions—revocation of commutation—transfer of child to a 
juvenile facility. 

80-2211. Child leaving juvenile facility without permission—apprehension and return. 

80-2212. Aiding resident in leaving school—penalty. 


80-2201. Repealed. 
Repeal vocational and industrial schools, was re- 


This section (See. 45, Ch. 199, L. 1965), pealed by See. 21, Ch. 320, Laws 1967 
relating to the location and functions of and Sec. 34, Ch. 320, Laws 1967. 


80-2202. Superintendents to manage facilities. Each facility provided 
for herein shall be under the immediate management and control of:a_ 
superintendent. 
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VOCATIONAL AND INDUSTRIAL SCHOOLS 80-2205 


History: En. Sec. 46, Ch. 199, L. 1965; 


facility provided for herein” for ‘The 
amd. Sec. 11, Ch. 320, L. 1967. 


state vocational school for girls and the 
state industrial school”; and made a minor 


Amendments change in phraseology. 


The 1967 amendment substituted “Each 


80-2203. Curricula at facilities. The academic and vocational curricu- 
lum in facilities containing academic and vocational training shall include 
such academic and vocational subjects as are taught in the public schools 
of the state, and shall conform to the standards set by the state board 
of education. 


History: En. Sec. 47, Ch. 199, L. 1965; 
amd. Sec. 12, Ch. 320, L. 1967. 


academic and vocational curriculum in 
facilities containing academic and voca- 
tional training” for “The curricula of the 
state vocational school for girls and the 
state industrial school.” » 


Amendments 


The 1967 amendment substituted “The 


80-2204. Maximum age of commitment. No child shall be committed 
by any juvenile court to the Mountain View school, Pine Hills school or 
other juvenile facility who has attained the age of eighteen (18) years, 
except, however, that any person under twenty-one (21) years who prior 
to attaining the age of eighteen (18) years came under the jurisdiction 
of the juvenile court by reason of delinquent conduct and whose adjudi- 
eation of delinquency, including the finding that commitment to some in- 
stitution was necessary is not made until after the child reaches the age 
of eighteen (18) years shall be committed to the department of institutions 
who shall then have the obligation to test and evaluate the person to 
determine the proper place of detention for the person who shall thereupon 
be confined at that institution until the person shall have attained the age 
of twenty-one (21) years unless sooner discharged by the department of 
institutions. 


History: En. Sec. 48, Ch. 199, L. 1965; be 


amd. Sec. 13, Ch. 320, L. 1967; amd. Sec. 
15, Ch. 262, L. 1969. 


Amendments 


The 1967 amendment substantially re- 
wrote this section. For previous text, see 
parent volume. 

The 1969 amendment rewrote this sec- 
tion which formerly read, “No child shall 


committed to the Mountain View 
school, Pine Hills school or the department 
of institutions who has attained the age of 
eighteen (18).” 


Repealing Clause 

Section 16 of Ch. 262, Laws 1969 read 
“Sections 10-604, 10-605, 10-609, 10-618, 
10-619, 10-620, 10-632, 75-3001, and 75- 
3002, R. C. M. 1947, are repealed.” 


80-2205. Medical examination before commitment—records required to 


accompany child committed. Before a child is committed to the Mountain 
View school or the Pine Hills school or the department of institutions he 
shall be examined by a licensed physician. A child committed to one of 
the schools or the department of institutions shall be accompanied by the 
order of commitment, a medical examination report, an adequate social 
history, and any school records. 


History: En. Sec. 49, Ch. 199, L. 1965; 
amd. Sec. 14, Ch. 320, L. 1967. 


Amendments 


The 1967 amendment substantially re- 
wrote this section. For previous text, see 
parent volume. 
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80-2206. Commitment expenses—arrangement for transportation. The 
expenses of committing a child to the Mountain View school or the Pine 
Hills school or to the department of institutions and transporting such 
child to the Mountain View school or the Pine Hills school or the place 
designated by the department for it to receive custody and the expense 
of returning such child to the county of residence shall be borne by the 
county of residence. The district judge shall arrange for transportation 
of the child to the place where the department of institutions has directed 
that it will receive custody of such child. 

History: En. Sec. 50, Ch. 199, L. 1965; Amendments 
amd. Sec. 15, Ch. 320, L. 1967. The 1967 amendment completely — re- 


wrote this section. For previous text, see 
parent volume. 


80-2208. Repealed. 
Repeal schools, was repealed by See. 21, Ch. 320, 


This section (See. 52, Ch. 199, L. 1965), Laws 1967 and See. 34, Ch. 320, Laws 
relating to the placement or discharge of 1967. 
residents of vocational and industrial 


80-2209. Transfer of child to any other facility or institution—notice to 
parents or guardian and committing court. (1) The department of insti- 
tutions upon recommendation of the superintendent of a facility may 
transfer a child resident in one of its juvenile facilities to any other 
facility or institution under the jurisdiction and control of the department. 

(2) In the case of transfers of children in juvenile facilities to Warm 
Springs state hospital or Boulder river school and hospital and unless 
medical or psychiatric emergency exists, fifteen (15) days prior to the 
transfer the department of institutions shall send notice of the proposed 
transfer to the parents or legal guardian of the child and to the district 
court who committed the child. In the case of an emergency transfer, the 
department shall send notice within seventy-two (72) hours after the time 
of transfer. 

History: En. Sec. 53, Ch. 199, L. 1965; Amendments 


amd. Sec. 16, Ch. 320, L. 1967. The 1967 amendment completely rewrote 
this section. For previous text, see parent 
volume. 


80-2210. Commutation of sentence to state prison—commitment of child 
to department of institutions—revocation of commutation—transfer of child 
to a juvenile facility. (1) Upon the application of a child under the age 
of twenty-one (21) years who has been sentenced to the state prison, or 
upon the application of his parents or guardians, the governor may, after 
consulting with the department of institutions and with the approval of 
the board of pardons, commute the sentence by committing such child to 
the department of institutions during his minority or until sooner placed 
or discharged. 

(2) If such child’s behavior after being committed to the department 
of institutions indicates that he is not a proper person to reside at one 
of the department’s juvenile facilities, the governor after consulting with 
the department of institutions with the approval of the board of pardons, 
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may revoke the commutation and return him to the state prison to serve 
out his unexpired term, and the time spent by him at one of the depart- 
ment juvenile facilities or while a refugee from one of the department 
juvenile facilities, shall not be considered as a part of his original sentence. 

Upon recommendation of the warden and with the approval of the 
department of institutions a child under the age of twenty-one (21) years, 
who has been sentenced to the state prison, may be transferred to any 
juvenile facility under the jurisdiction and control of the department. 
Upon such transfer such child shall be under the supervision and control 
of the facility to which he is transferred. 

If such child’s behavior after transfer to such juvenile facility indi- 
cated he might be released on parole or his sentence commuted and he be 
discharged from custody, the superintendent of such facility, with the 
approval of the department, may make an appropriate recommendation 
to the state board of pardons and the governor who may, in their discre- 
tion, parole such child or commute his sentence. 

If such child’s behavior after transfer to a juvenile facility indicates 
he ig not a proper person to reside in such facility, upon recommendation 
of the superintendent, and with the approval of the department, such 
child shall be returned to the state prison to serve out his unexpired term. 


History: En. Sec. 54, Ch. 199, L. 1965; 
amd. Sec. 17, Ch. 320, L. 1967. 


Amendments 


The 1967 amendment, in subsection (1), 
substituted “twenty-one (21)” for “eight- 
een (18)”; substituted “department of 
institutions” for “state vocational school 
for girls or state industrial school’ before 
“during his minority”; in subsection (2), 
substituted “committed to the department 


80-2211. Child leaving juvenile 


of institutions” for “sent to one of such 
schools” before “indicates”; substituted 
“one of the department’s juvenile facili- 
ties” for “one of the schools” after “reside 
at”; substituted “department juvenile fa- 
cilities or while a refugee from one of 
the department juvenile facilities” for 
“schools, or while a refugee from one of 
the schools” before “shall not be consid- 
ered”; and added the second, third and 
fourth paragraphs in subsection (2). 


facility without permission—appre- 


hension and return. A child who has left a juvenile facility of the depart- 
ment without permission may be apprehended and returned by any 
citizen. 


History: En. Sec. 55, Ch. 199, L. 1965; 
amd. Sec. 18, Ch. 320, L. 1967. 


Amendments 


The 1967 amendment substituted “a 
juvenile facility of the department” for 
“the state vocational school for girls or 
state industrial school.” 


80-2212. Aiding resident in leaving school—penalty. A person who 
permits or assists a resident of any juvenile facility to leave a facility 
without permission, or who furnished or attempts to furnish to such a 
resident a tool, weapon, or other article with the intent of aiding him to 
leave without permission, or who harbors or conceals a resident who has 
left without permission, shall on conviction be punished by imprisonment 
for a term of not less than six (6) months or more than two (2) years, or 
by a fine not exceeding one thousand dollars ($1,000), or by both such 
fine and imprisonment. 

History: En. Sec. 56, Ch. 199, L. 1965; 
amd. Sec. 19, Ch. 320, L. 1967. 
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Amendments “the state vocational school for girls or 


The 1967 amendment substituted “an the state industrial school to leave the 
juvenile facility to leave a facility” for school” after “a resident of.” 


CHAPTER 23—BOULDER RIVER SCHOOL AND HOSPITAL 


Section 

80-2301. Location and function of school. 

80-2302. Superintendent to manage school—school in division of mental retardation. 

80-2303. Residence required for admittance to school. 

80-2304. Application of parent or guardian for admission of mentally retarded person 
—supporting affidavits—social summary. 

80-2305. Applications heard by district court—hearing—medical and peyeholpical 
examination—social summary—order approving application. 

80-2306. Admission to school to await accommodations—records to accompany person 
admitted—transportation costs. 

80-2307... Temporary admissions to school. 

80-2308. Transfer of patient to hospital—notice to parents or guardian and commit- 
ting court. 

80-2309. Discharge from school. 

80-2310. Mental retardation center at Glendive—services provided. 

80-2311. Capacity of mental retardation center. 

80-2312. Supervision of Glendive center—transfers to Boulder river school and hospital. 


80-2301. Location and function of school. (1) The institution located 
at Boulder is the “Boulder river school and hospital.” The primary func- 
tion of the school is the care, treatment, training and education of mentally 
retarded persons. 


(2) As used in this act “mental retardation” is a state of subnormal 
development of the human organism which results in the mental incapa- 
bility of the person affected to adapt himself to the daily demands of his 
social environment. 

History: En. Sec. 58, Ch. 199, L. 1965; Amendments 


amd. Sec. 22, Ch. 320, L. 1967. The 1967 amendment substituted “Boul- 
der river school and hospital” for “State 
Training School and Hospital’ in sub- 
section (1). 


80-2302. Superintendent to manage school—school in division of mental 
retardation. The superintendent of the Boulder river school and hospital 
is responsible for the immediate management and control of the school. 
The school is in the division of mental retardation of the department of 
institutions. 

History: En. Sec. 59, Ch. 199, L. 1965; Amendments 


amd, Sec, 23, Ch. 320, L. 1967. The 1967 amendment substituted “Boul- 
der river school and hospital’ for “state 
training school and hospital.” 


80-2303. Residence required for admittance to school. To be eligible 
for admittance to the Boulder river school and hospital, a mentally retarded 
person or his parent or guardian shall have been a resident of the state for 
at least one (1) year. 

History: En. Sec. 60, Ch. 199, L. 1965; Amendments 


amd. Sec. 24, Ch. 320, L. 1967. . The 1967 amendment substituted “Boul- 
der river school and hospital” for “state 
training school and hospital.” 
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80-2304. Application of parent or guardian for admission of mentally 
retarded person—supporting affidavits—social summary. If an application 
for admission of a mentally retarded person to the Boulder river school 
and hospital is made by the guardian or: parent it shall be filed with the 
department of institutions, in a form prescribed by the department and 
available at the county department of public welfare office. The application 
shall be supported by the affidavit of two (2) physicians or one (1) 
psychologist acceptable to the department of institutions and one (1) 
physician certifying that the person whose admission is sought is mentally 
retarded. The county department of public welfare, where the retarded 
person resides, shall prepare a social summary on the retarded person for 
the use of the Boulder river school and hospital. 

History: En. Sec. 61, Ch. 199, L. 1965; Amendments 


amd. Sec. 25, Ch. 320, L. 1967. The 1967 amendment substituted “Boul- 
der river school and hospital’ for “state 
training school and hospital” wherever it 
appears in this section. 


80-2305. Applications heard by district court—hearing—medical and 
psychological examination—social summary—order approving application. 
If the application for admission is made by someone other than the parent 
or legal guardian of a mentally retarded person, it shall be filed with the 
clerk of the district court. The application shall be in a form prescribed 
by the state department of institutions. The judge shall set the time and 
place for hearing the application, and the clerk shall notify the parents or 
guardians, and other interested persons. The court shall name two (2) 
physicians or one (1) psychologist acceptable to the department of insti- 
tutions, and one (1) physician, to examine the person whose admission 
is sought. The county department of public welfare shall prepare a 
social summary of the person for the use of the court. If the court con- 
cludes from the examination and other information obtained at the hear- 
ing that the person whose admission is sought, is a proper person for ad- 
mission to the Boulder river school and hospital, the court shall issue an 
order approving the application. 

History: En. Sec. 62, Ch. 199, L. 1965; Amendments 


amd. Sec. 26, Ch. 320, L. 1967. The 1967 amendment substituted “Boul- 
der river school and hospital’ for “state 
training school and hospital” in the sixth 

sentence. 


80-2306. Admission to school to await accommodations—records to ac- 
company person admitted—transportation costs. A person may not be 
taken to the Boulder river school and hospital until the department of 
institutions has ascertained whether or not there is room at the school 
to accommodate the person. If there is not room, the application shall 
be filed with the department, which shall grant admission when room be- 
comes available. When there is room the person shall be sent to the 
school with a copy of the court order, if any, the application, and the 
social summary prepared by the county department of public welfare. The 
costs of transportation to the school shall be ai by the county where the 
person resides. 
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History: En. Sec. 63, Ch. 199, L. 1965; Amendments 
amd. Sec. 27, Ch. 320, L. 1967. The 1967 amendment substituted “Boul- 
der river school and hospital” for “state 
training school and hospital” in the first 
sentence. 


80-2307. Temporary admissions to school. In order to utilize facilities 
more efficiently during the temporary or seasonal decreases in population, 
and in order to extend the benefits of training and treatment programs 
offered by the Boulder river school and hospital to mentally retarded 
persons whose extended commitment is not sought, the department of in- 
stitutions may admit a mentally retarded person to the school for a period 
not exceeding sixty (60) days on the application of the person’s parent 
or guardian. . 

History: En. Sec. 64, Ch. 199, L. 1965; Amendments 


amd. Sec. 28, Ch. 320, L. 1967. The 1967 amendment substituted “Boul- 
der river school and hospital’ for “state 
training school and hospital.” 


80-2308. Transfer of patient to hospital—notice to parents or guardian 
and committing court. With the approval of the department of public 
institutions, a patient of the Boulder river school and hospital may be 
transferred to the Warm Springs state hospital or the Galen state hospital. 
Unless a medical or psychiatric emergency exists, fifteen (15) days prior to 
the transfer the department shall send notice of the proposed transfer 
to the parents or legal guardian of the person, and to the district 
court, if any, which committed the person. In the case of an emergency 
transfer, the department shall send notice within seventy-two (72) hours 
after the time of transfer. 


History: En. Sec. 65, Ch. 199, L. 1965; training school and hospital” after “pa- 


amd. Sec. 29, Ch. 320, L. 1967. tient of the”; and substituted “Warm 
Springs state hospital or the Galen state 
Amendments hospital” for “state hospital of (or) the 


The 1967 amendment substituted “Boul- state pulmonary disease hospital” after 
der river school and hospital’ for “state “transferred to the” in the first sentence. 


80-2309. Discharge from school. (1) With the approval of the depart- 
ment of institutions, the superintendent may discharge a person admitted to 
the Boulder river school and hospital. 


(2). * * * [Same as parent volume. | 


History: En. Sec. 66, Ch. 199, L. 1965; Amendments 


amd. Sec. 30, Ch. 320, L. 1967. The 1967 amendment substituted “Boul- 
der river school and hospital” for “state 
training school and hospital” at the end of 
subsection (1). 


80-2310. Mental retardation center at Glendive—services provided. 
The board of institutions shall establish, construct, equip, maintain and 
provide services for a mental retardation center at Glendive to be called 
‘“Hastmont training center” for residential and outpatient care of mentally 
retarded persons residing in Montana. The center shall be planned, con- 
structed, equipped and shall provide services similar to those provided 
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at the state training school and hospital at Boulder; provided, however, that 
the center shall not be a duplication of the state training school and hospital 
but shall be an extension thereof. 


History: En. Sec. 3, Ch. 255, L. 1967; 
amd. Sec. 1, Ch. 275, L. 1969. 


Amendments 


The 1969 amendment inserted “to be 
called ‘Eastmont training center” after 
“at Glendive” in the first sentence. 


80-2311. Capacity of mental retardation center. The center to be 
constructed under the provisions of this act shall not exceed the re- 
quirements of two hundred (200) bed units. 


History: En. Sec. 4, Ch. 255, L. 1967. 


80-2312. Supervision of Glendive center-—transfers to Boulder river 
school and hospital. The board of institutions shall plan, supervise, and 
provide rules and regulations for, but not limited to, the construction, 
equipment, maintenance, staff requirements and services to be provided 
at the center. The board shall provide for temporary transfers from the 
Eastmont training center to the Boulder river school and hospital for spe- 
cial medical, psychological, surgical and other services on a temporary 
basis. 


History: En. Sec. 5, Ch. 255, L. 1967; 
amd. Sec. 2, Ch. 275, L. 1969. 


Amendments 

The 1969 amendment substituted ‘“East- 
mont training center to the Boulder river 
school and hospital’ for “Glendive center 
to the state training school and hospital 


“or” before “other services on a temporary 
basis” in the second sentence. 


Effective Date 
Section 3 of Ch. 275, Laws 1969 pro- 
vided the act should be in effect from and 


after its passage and approval. Approved 
March 10, 1969. 


at Boulder”; and substituted “and” for 


CHAPTER 24—DIVISION OF MENTAL HYGIENE—STATE HOSPITAL 
AND MENTAL HEALTH CENTERS 


Section 
80-2401. Location and function of hospital—hospital in division of mental hygiene. 
80-2401.1. Definition of terms. 


80-2402. Superintendent is supervisor of division—qualifications of superintendent. 

80-2403. Functions of division of mental hygiene. 

80-2404. Alcoholism services center. 

80-2405. Department of institutions to control public mental health programs—estab- 
lishment of standards, qualifications and compensation—complianece with 

_. federal guidelines. 

80-2406. Clinics and community services. 

80-2407. Mental health regions. 

80-2408. Continuation of services. 

80-2409. Availability of services. 

80-2410. Mental health centers established—staffing. 

80-2411. Supervision of mental health centers. 


80-2401. Location and function of hospital—hospital in division of mental 
hygiene. The institution located at Warm Springs is the ‘““Warm Springs 
state hospital.” The only function of the state hospital is the care and 
treatment of mentally ill persons and alcoholics. The Warm Springs 
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STATE INSTITUTIONS 


state hospital is in the division of mental hygiene of the department of in- 


stitutions. 
History: En. Sec. 67, Ch. 199, L. 1965; 
amd. Sec. 31, Ch. 320, L. 1967. 


Amendments 

The 1967 amendment substituted “Warm 
Springs state hospital” for “state hospital” 
throughout this section. 


80-2401.1. Definition of terms. As used in this act, unless the context 


clearly indicates otherwise: 


(1) Public mental health facility is any public service or group of 
services operating under the guidelines of the division of mental hygiene 
of the department of institutions offering mental health care on an in- 
patient or outpatient basis to the mentally ill. 

(2). Community comprehensive mental health center is a facility not 
necessarily encompassed within one building offering at least the following 
five (5) basic mental health services to the public: 


(a) 
(b) Part-time hospitalization. 
(c) Outpatient service. 
(d) Hmergency service. 


Twenty-four (24) hour inpatient care. 


(e) Consultation and education in mental health. 
(3) Mental health clinic is an outpatient facility offering mental 


health care to the public. 
History: En. Sec. 1, Ch. 246, L. 1967. 


Title of Act 


An act expanding duties and services 
of the division of mental hygiene of the 
state board of public institutions by 
establishing and conducting mental health 
clinics and community comprehensive men- 
tal health centers; creating regional men- 
tal health boards; providing for the 
organization thereof; defining the duties 
of regional mental health boards; au- 
thorizing the participation of the division 
of mental hygiene of the state board of 
public institutions in contractual or co- 
operative arrangements with regional 
mental health boards and others; provid- 


ing the division of mental hygiene and 
the regional mental health boards the 
authority to receive gifts, grants, dona- 
tions, and any other form of support and 
enabling counties participating in regional 
mental health programs to use tax moneys 
to finance the programs of prevention, 
diagnosis and treatment of mental illness; 
giving the division of mental hygiene of 
the state board of public institutions gen- 
eral supervisory power and control over all 
public mental health programs in the state 
of Montana; amending section 80-2403 of 
the Revised Codes of Montana, 1947, en- 
acted as section 69, chapter 199, Laws 
of 1965; and repealing all other acts and 
parts of acts in conflict herewith. 


80-2402. Superintendent is supervisor of division—qualifications of 


superintendent. The superintendent of the Warm Springs state hospital is 
the supervisor of the division of mental hygiene. The superintendent shall 
be a licensed physician who has fulfilled the residency requirements of the 
American Board of Psychiatry and Neurology in the speciality of psy- 
chiatry. 


History: En. Sec. 68, Ch. 199, L. 1965; 
amd. Sec. 32, Ch. 320, L. 1967. 


Amendments 


The 1967 amendment substituted “Warm 
Springs state hospital” for “state ra hiT 
in the first sentence. 


80-2403. Functions of division of mental hygiene. The division of 


mental hygiene of the department of institutions shall: 
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(1) Take cognizance of matters affecting the mental health of the 
citizens of the state. | 


(2) Initiate preventive mental hygiene activities of the state’s mental 
health program, including but not limited to the implementation of mental 
health care and treatment, prevention and research as can best be accom- 
plished by community centered services. Such means shall be utilized by the 
division. of mental hygiene as will initiate and operate these services in 
co-operation with local agencies as established under provisions of sections 
4 and 5 [80-2406 and 80-2407] below. 


(3) Make scientific and medical research investigations relative to the 
incidence, cause, prevention and care of mental illness. 


(4) 

(5) Prepare a comprehensive plan for the development of public mental 
health services in the state. Such public mental health services shall in- 
clude, but not be limited to, community comprehensive mental health 
centers, mental hygiene clinics, traveling service units, consultative and 
educational services. 


Collect and disseminate information relating to mental hygiene. 


(6) Provide by regulation for the examination of persons, who shall 
apply for examination or who shall be admitted either as inpatients or 
outpatients into the state hospital or other public mental health facility 
under the supervision and control of the division of mental hygiene, for the 
purpose of diagnosing and prescribing treatment of mental illness. 


(7) Receive from agencies of the government of the United States 
and other agencies, persons or groups of persons, associations, firms or 
corporations, grants of money, receipts from fees, gifts, supplies, materials, 
and contributions, for the development of mental health services within the 
state. 


History: En. Sec. 69, Ch. 199, L. 1965; 
amd. Sec. 2, Ch. 246, L. 1967. 


treatment of mental illness”; deleted old 
subparagraph (7), which read, “Establish 
and conduct clinics in cities and towns 


Amendments of the state for the diagnosis and treat- 


The 1967 amendment added “including 
but not limited to * * * below” after 
“mental health program” at the end of 
subparagraph (2); in subparagraph (3), 
inserted “research” after “medical”; sub- 
stituted “a comprehensive plan” for 
“plans” after “Prepare” at the beginning 
of subparagraph (5); inserted “public” 
before “mental” in the first sentence and 
added the second sentence to subpara- 
graph (5); rewrote subparagraph (6), 
which formerly read, “Hxamine persons re- 
ceived into the state hospital and other 
persons who apply for examination, for 
the purpose of diagnosing and prescribing 


80-2404. Alcoholism services center. 


ment of mental illness’; redesignated old 
subparagraph (8) as new subparagraph 
(7); and in new subparagraph (7), in- 
serted “government of the” before “United 
States” near the beginning of the sub- 
paragraph; inserted “persons or groups 
of persons, associations, firms or corpora- 
tions” after “agencies”; inserted “receipts 
from fees, gifts, supplies, materials and 
contributions” after “grants of money’; 
substituted “health” for “hygiene” before 
“services”; and deleted “and use such 
moneys in its operation” at the end of 
the subparagraph. 


(1) There is an aleoholism 


services center at the Warm Springs state hospital. The admittance and 


discharge procedures for alcoholics are the same as for mentally ill persons. 
(2) and (3). * * * [Same as parent volume. | 
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History: En. Sec. 70, Ch. 199, L. 1965; 
amd. Sec. 33, Ch. 320, L. 1967. 


Amendments 

The 1967 amendment substituted “Warm 
Springs state hospital” for “state hos- 
pital’ at the end of the first sentence of 


STATE INSTITUTIONS 


Repealing Clause 

Section 34 of Ch. 320, Laws 1967 read 
“Section 80-2201, R. C. M. 1947, and sec- 
tion 80-2208, R. C. M. 1947, are hereby 
repealed.” 


Effective Date 


subsection (1). Section 35 of Ch. 320, Laws 1967 read 


“The institutional name changes specified 
in this act shall be effective January 1, 
1968.” 


80-2405. Department of institutions to control public mental health 
programs—establishment of standards, qualifications and compensation— 
compliance with federal guidelines. The department of institutions, through 
the division of mental hygiene, shall control the public mental health 
programs which receive any state assistance by establishing and promulgat- 
ing rules, regulations, and standards for providing mental health facilities 
and services. It shall set minimum standards for programs, establish 
appropriate qualifications and compensation scales and personnel policies 
for persons employed in such programs. All public mental health facilities 
and services shall, subject to the approval of the department of institutions, 
comply with existing federal guidelines and with requirements which will 
enable them to qualify for available matching funds. 

History: En. Sec. 3, Ch. 246, L. 1967. 


80-2406. Clinics and community services. (1) The division of mental 
hygiene may establish and conduct community comprehensive mental health 
centers, mental health clinics and other facilities in cities, towns and 
areas of the state for the purpose of aiding in the prevention, diagnosis 
and treatment of mental illness. Such centers, clinics or other facilities 
may be provided directly by state agencies or indirectly through contract 
or co-operative arrangements with other agencies of government, regional 
or local, private or public agencies, private professional persons or hospitals, 
under rules and regulations promulgated and established by the division of 
mental hygiene. 

(2) State funds specifically appropriated for regional mental health 
service programs shall not exceed fifty per cent (50%) of the total ex- 
penditures of the programs. 

History: En. Sec. 4, Ch. 246, L. 1967. 


80-2407. Mental health regions. (1) Mental health regions shall be 
established in the state mental health plan and shall conform to the 
mental health regions as established in the state mental health construction 
plan promulgated by the state board of health under sections 82-3314 to 
82-3318, R.C.M. 1947, and the federal Community Mental Health Centers 
Act. 

(2) Upon the establishment of the mental health regions, the county 
commissioners in each of the various counties in a region shall designate 
a person from their respective county to serve as a representative of the 
county on a regional mental health board, which board shall be established 
under guidelines adopted by the division of mental hygiene. All appoint- 
ments to said board shall be for terms of two (2) years. 
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(3) The duties of any organized regional mental health board shall 
include: 


(a) Annual review and evaluation of mental health needs and services 
within said region. 

(b) Submission to the division of mental hygiene and to each of the 
participating counties within the region of plans and budget proposals 
to provide and support mental health services within the region. 


(c) Hstablishment of a recommended proportionate level of financial 
participation by each of the counties involved in the provision of mental 
health service within the limits of this section. 


(d) Receipt and administration of such moneys and other support as 
are made available for the purpose of providing mental health services 
by the participating agencies, including grants from the United States 
government and other agencies, receipts for established fees for services 
rendered, tax moneys, gifts, donations and other support. 


-All funds so received by the board shall be used to carry out the 
purposes of this act. 


(e) Supervision by appropriate administrative staff personnel of the 
operation of community mental health services in the region. 


(f) Keeping all records of the board and making such reports as may 
be required. 


(4) Regional mental health board members shall be reimbursed from 
funds of the board for actual and necessary expense incurred in attending 
meetings and in the discharge of other board duties when assigned by the 
board. 


(5) The regional board of mental health may submit to the board 
of county commissioners of each of the counties within the constituted 
mental health region an annual budget, specifying each county’s recom- 
mended proportionate share, not later than June 10 in each year. If the 
board of county commissioners shall include in the county budget the 
ecounty’s proportionate share of the regional board’s budget, it shall be 
designated as a participating county. Funds for each participating county’s 
proportionate share for the operation of mental health services within the 
region shall be derived from the county’s general fund; provided, however, 
if the general fund is insufficient to meet the approved budget, a levy not 
to exceed one (1) mill may be made on the taxable valuation in addition 
to all other taxes allowed by law to be levied on such property. 


(6) The regional board of mental health, with the approval of the 
division of mental hygiene, may establish a schedule of fees for mental 
health services supported by financial contributions of the region’s par- 
ticipating counties, which fees shall be paid by each nonparticipating 
county for services rendered to the residents of such nonparticipating 
county. Such fees may be received by the board and used to implement the 
budget and to provide services. 


History: En. Sec. 5, Ch. 246, L. 1967. Act, referred to in subsection (1), is com- 
; piled in the United States Code as Tit. 42, 
Compiler’s Notes secs. 2681 to 2687. 


The Community Mental Health Centers 
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80-2408 STATE INSTITUTIONS 


80-2408. Continuation of services. Nothing in this act. shall be con- 
strued to prevent the continuation of existing mental health services 
or facilities. 

History: En. Sec. 6, Ch. 246, L. 1967. 


80-2409. Availability of services. The services of the division of 
mental hygiene of the department of institutions shall be made available 
without discrimination on the basis of race, color, creed or ability to pay and 
shall comply with the provisions of Title VI of the Civil Rights Act of 1964. 

History: En. Sec. 7, Ch. 246, L. 1967. Repealing Clause 
Compiler’s Notes Section 8 of Ch. 246, Laws 1967 repealed 
Title VI of the Civil Rights Act of all acts and parts of acts in conflict there- 


1964, referred to in this section, is com- eta 
piled in the United States Code as Tit. 
42, sees. 2000d to 2000d-4. 


80-2410. Mental health centers established—staffiing. (a) The board 
of institutions shall establish mental health centers in Miles City and 
Glasgow for the care and treatment of mentally ill persons residing in 
Montana. Each center shall be staffed with at least one of each of the 
following: 

(1) Psychiatrist. 

(2) Psychologist. 

(8) Psychiatrie nurse or social worker. 

(b) Each center shall provide the following services: 

(1) Short term inpatient service. 

(2) Partial inpatient service. 

(8) Rehabilitation. 

(4) Communities education. 


History: En. Sec. 1, Ch. 255, L. 1967. construct, equip, maintain and staff a 
j mental retardation center at Glendive, pro- 
Title of Act viding for residential and outpatient care 
An act requiring the board of institu- of mentally retarded persons as an exten- 
tions to establish mental health centers sion of the state training school and 
in Miles City and Glasgow for care and _ hospital under supervision and regulations 
treatment of mentally ill persons, provid- of the board, not to exceed two hundred 
ing staff and service requirements to be bed units; and providing for temporary 
under supervision and regulations of the transfers to state training school and 
board; requiring the board to establish, hospital at Boulder. 


80-2411. Supervision of mental health centers. The mental health 
centers shall be established, organized and supervised by the board of institu- 
tions, under rules and regulations of the board authorized in section 80-145 
[80-1405]. 

History: En. Sec. 2, Ch. 255, L. 1967. 
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TITLE 81—STATE LANDS 


Chapter 
1. Department of state lands and investments—general provisions, 81-103. 
2. Commissioner of state lands and investments, 81-209. 
3. Selection—classification, appraisal and exchange of lands, 81-304. 
5. Coal mining leases and permits, 81-502. 
11. State lands and investments—miscellaneous provisions, 81-1115 to 81-1121. 
14. State forests—forester—timber sales—firewardens, 81-1403, 81-1411. 
24. Development of state land resources, 81-2401 to 81-2408. 


CHAPTER 1—DEPARTMENT OF STATE LANDS AND INVESTMENTS— 
GENERAL PROVISIONS 


Section 
81-108. Powers and duties of state board of land commissioners. 


81-103. (1805.38) Powers and duties of state board of land commis- 
sioners. The state board of land commissioners, consisting of the governor, 
superintendent of public instruction, secretary of state and attorney gen- 
eral, as provided by the constitution, shall be the governing board of 
the department of state lands and investments; it shall have and exercise 
general authority, direction and control over the care, management and 
disposition of all state lands and the funds arising from the leasing, use, 
sale and disposition of such lands or otherwise coming under its adminis- 
tration. In the exercise of these powers, the guiding rule and principle 
shall be that these lands and funds are held in trust for the support of 
education, and for the attainment of other worthy objects helpful to the 
well-being of the people of this state; and that it is the duty of the board 
so to administer this trust as to secure the largest measure of legitimate 
and reasonable advantage to the state. It is the duty of the board to 
manage these lands under the multiple-use management concept defined as: 
The management of all the various resources of the state-owned lands so 
that they are utilized in that combination best meeting the needs of the 
people and the beneficiaries of the trust, making the most judicious use of 
the land for some or all of those resources or related services over areas 
large enough to provide sufficient latitude for periodic adjustments in use 
to conform to changing needs and conditions; that some land will be used 
for less than all of the resources, and harmonious and co-ordinated man- 
agement of the various resources, each with the other, without impairment 
of the productivity of the land, with consideration being given to the rela- 
tive values of the various resources. The enumeration in this act of specific 
powers conferred upon the board shall not be so construed as to deprive 
the board of other powers not enumerated but inherent in the general and 
discretionary powers conferred by the constitution, and necessary for the 
proper discharge of its duties; but there can be no such implied powers in- 
consistent with any part of the constitution, nor shall any inherent pow- 
ers be assumed to exist which would be inconsistent with any statutory 
provision or with the general rule and principle herein stated. 
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81-201 STATE 


History: En. Sec. 3, Ch. 60, L. 1927; 
amd. Sec. 1, Ch. 113, L. 1969. 


Amendments 


The 1969 amendment inserted the third 
sentence providing for management of 
- state-owned lands under the multiple-use 
concept. 


LANDS 


Leasing State-owned Land 


State board of land commissioners had 
discretion to award ten-year lease to bid- 
der at 33 1/3 per cent crop share, rather 
than to another who bid 50 per cent, 
especially where lessee had farmed the 
land before and the board was taking 
less risk. State ex rel. Thompson -v. Bab- 
cock, 147 M 46, 409 P 2d 808. 


CHAPTER 2—COMMISSIONER OF STATE LANDS AND INVESTMENTS 


Section 
81-209. Salary and compensation. 
81-201. (1805.5) 


Cross-References 


Bonds of state officers and employees, 
sec. 6-105 et seq. 


81-206. (1805.10) 
Repeal 


Section 81-206 (See. 10, Ch. 60, L. 1927), 
relating to the biennial report of the 


Repealed. 


Appointment of commissioner, etc. 


commissioner of state lands and invest- 
ments, was repealed by Sec. 44, Ch. 93, 
Laws 1969. 


81-208. (1805.13) Oath of office. 


Cross-References 


Bonds of state officers and employees, 
sec. 6-105 et seq. 


81-209. (1805.14) Salary and compensation. The salary of the com- 
missioner shall be payable monthly. The salary of the commissioner shall 
be in such amount as may be specified by the legislative assembly in the 
appropriation to the commissioner of state land and investments. If the 
legislative assembly does not specify a maximum salary for the commission- 
er, it shall be fixed by the state board of land commissioners after approval 
by the board of examiners. Before approving any salary increase, the 
board of examiners shall review the salaries of comparable positions in 
Montana state government, other states, and private industry. The com- 
missioner of state lands and investments shall be paid actual and necessary 
expenses while engaged in the performance of official duties outside of the 
state capitol. 


History: En. Sec. 14, Ch. 60, L. 1927; 
amd. Sec. 1, Ch. 176, L. 1949; amd. Sec. 
1, Ch. 164, L. 1951; amd. Sec. 1, Ch. 119, 
L. 1953; amd. Sec. 4, Ch. 225, L. 1963; 
amd. Sec. 8, Ch. 237, L. 1967. 


Amendments 


The 1967 amendment deleted “not more 
than ten thousand dollars ($10,000) per 
annum” before “payable monthly” in the 
first sentence; and inserted the second, 
third and fourth sentences. 


CHAPTER 3—SELECTION—CLASSIFICATION, APPRAISAL AND 
EXCHANGE OF LANDS 


Section 
81-304, Exchange of lands with United States and counties—validation of prior 
actions. 


81-304. (1805.19) Exchange of lands with United States and counties— 
validation of prior actions. The state board of land commissioners of the 
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LEASING OF STATE LANDS 81-402 
state of Montana is hereby authorized and empowered to enter into con- 
tracts or agreements with the United States, or any department thereof 
having jurisdiction for the waiving and relinquishment to the United 
States of any and all rights of the state of Montana in and to sections 
sixteen (16) and thirty-six (36) of any township and to any other sections 
of state lands, provided that the state of Montana shall in lieu of the rights 
so waived and relinquished receive from the United States other lands of 
equal or greater value. 

The state board of land commissioners of the state of Montana is 
hereby authorized to accept on behalf of the state of Montana title in fee 
simple to any land owned by a county in the state of Montana and to con- 
vey in exchange therefor state-owned land of approximately the same area 
and of a value not higher than the land received from the county when- 
ever such exchange will result in consolidating the state-owned lands into 
more compact bodies. 

All contracts and agreements heretofore entered into between the 
state board of land commissioners and the United States, or any department 
thereof, waiving and relinquishing the rights of the state of Montana to 
sections sixteen (16) and thirty-six (36) in any township in this state, and 
the selection of lands in lieu or [of] those so relinquished by the state 
are hereby ratified, confirmed and validated. The current user of the 
land transferred to the United States will continue to enjoy such use of 
such terms and conditions as may be required by the federal government 
and in accordance with the Multiple Use Act and the current user on the 
land received from the United States will continue to utilize the land on the 
terms and conditions imposed by law or the state board of land com- 
missioners. 


History: En. Sec. 19, Ch. 60, L. 1927; 
amd. Sec. 1, Ch. 151, L. 1933; amd. Sec. 
1, Ch. 117, L. 1951; amd. Sec. 1, Ch. 257, 
L. 1965; amd. Sec. 1, Ch. 39, L. 1967. 


Compiler’s Notes 


The Multiple Use Act, referred to in 
the last paragraph of ‘this section, is 
compiled in the United States Code as 
Tit. 43, secs. 1411 to 1418. 


Amendments 
The 1967 amendment deleted the last 


sentence of the first paragraph, which read 
“The amount of state land relinquished 
under this section in any one year shall 
not exceed six sections’; and substituted 
the last sentence of the third paragraph 
for “The land received from the United 
States, under this provision, must be lo- 
eated in the same county as the relin- 
quished land, and the present lessees or 
permittees must be recognized for the 
continuance of their use of the land on 
such terms as may be required by the 
respective agencies.” 


CHAPTER 4—LEASING OF AGRICULTURAL LANDS—GRAZING LANDS 
AND CITY AND TOWN LOTS 


81-401. Policy of state as to appraisal and leasing state land. 


References 


State ex rel. Thompson v. Babcock, 147 
M 46, 409 P 2d 808. 


81-402. 


References 


State ex rel. Thompson v. Babcock, 147 
M 46, 409 P 2d 808. 


(1805.20) Lease of state lands—crops share rental basis used. 


81-405 STATE LANDS 


81-405. (1805.21) Renewal leases—preference right of lessee. 


' References 


State ex rel. Thompson v. Babcock, 147 
M 46, 409 P 2d 808. 


CHAPTER 5—COAL MINING LEASES AND PERMITS 


Section 
81-502. Maximum term of lease—form—fee. 
81-502. (1805.39) Maximum term of lease—form—fee. No coal mining 


lease shall be issued for a longer term than twenty (20) years, but the 
board may establish such rules and regulations for the renewal of a lease 
at the expiration of the term as it may deem proper and necessary. The 
board shall prescribe the form of the lease; the fee for issuing the lease and 
approving the bond hereinafter provided shall be five dollars ($5.00) pay- 
able to the commissioner. 


History: En. Sec. 39, Ch. 60, L. 1927; 
amd. Sec. 5, Ch. 257, L. 1965; amd. Sec. 
1) Ch. 121, L.°1967. 


Amendments ' 

The 1967 amendment increased the max- 
imum term for leases on state lands from 
10 to 20 years, and increased the fee from 
$2 to $5. 


CHAPTER 11—STATE LANDS AND INVESTMENTS—MISCELLANEOUS 


PROVISIONS 

Section 

81-1115. State land equalization payments to counties—list of lands transmitted to 
county assessor. 

81-1116. Computation of state land equalization payment. 

81-1117. Form to be completed by county assessor—method of computation shown. 

81-1118. County statement on equalization payments examined by commissioner— 
claim filed with controller. 

81-1119. Warrant for state land equalization payments to counties. 

81-1120. County distribution of state land equalization payments. 

81-1121. School district use of state land equalization proceeds. 


81-1115. State land equalization payments to counties—list of lands 
transmitted to county assessor. The commissioner of state lands and in- 
vestments for the state of Montana shall, on or before the first Monday of 
April of every year, prepare and transmit a statement to the county as- 
sessor of each county in the state of Montana wherein the state of Montana 
has real property in excess of six per cent (6%) of the total land area of 
the county and from which the state of Montana derives grazing, agricul- 
tural or forest income. The statement shall contain the total number of acres 
owned by the state in that county and it shall list the acres separately as 
grazing, agricultural or forest land. 7 


History: En. Sec. 1, Ch. 235, L. 1967. 


Title of Act 


An act providing for reimbursement to 
counties for loss of revenue because of 
tax exempt status of state owned land 
in excess of six per cent (6%) of the 


81-1116. Computation of state land equalization payment. 


total land area; providing for procedures 
to effectuate this purpose; prescribing 
the duties of the commissioner of state 
lands and investments, county assessors 
and the state controller; limiting the max- 
imum payments; and providing an effec- 
tive date. 


The county 


assessor shall compute the amount of taxes which would be payable on the 


MISCELLANEOUS PROVISIONS 81-1120 


county assessments of said property as if it were owned by, and taxable to, 
a taxpayer of such county; provided that, if the land is not classified, the 
sum to be listed shall be determined by the average tax payment made on 
like property within the county where said land is situated, not to exceed 
twelve cents ($.12) per grazing acre, thirty-five cents ($.385) per agricul- 
tural acre, and twelve cents ($.12) per forest acre. The average tax may be 
derived from the most recent biennial report of the state board of 
equalization. The total figure arrived at by this method shall be called the 
gross assessment figure. The county exemption factor shall be determined 
by dividing the percentage the state owned land bears to the total land 
urea of the county into six per cent (6%). This quotient shall be multiplied 
by the gross assessment figure and the product is called the state exemption 
figure. The state exemption figure shall be subtracted from the gross assess- 
ment to give the state land equalization payment. 
History: En. Sec. 2, Ch, 235, L. 1967. 


81-1117. Form to be completed by county assessor — method of 
computation shown. The commissioner of state lands and investments shall 
provide a form to be followed and completed by the county assessor. The 
county assessor shall, on or before the first day of October, follow the form 
of the commissioner and make the computations required and shall submit 
to the commissioner the completed form which shall show the computa- 
tions and method used in arriving at the state land equalization payment. 

History: En. Sec. 3, Ch. 235, L. 1967. 


81-1118. County statement on equalization payments examined by com- 
missioner—claim filed with controller. The commissioner of state lands and 
investments shall examine the statement returned by the county assessor for 
accuracy, and in no ease shall the state land equalization payment be 
approved unless the state exemption figure is deducted from the gross 
assessment figure in the statement. The commissioner of state lands and 
investments shall, on or before November 1 of each year, prepare and file 
a claim with the state controller for all counties who are eligible for state 
land equalization payments, and this claim shall show the amount of 
money each eligible county will receive. 

History: En. Sec. 4, Ch. 235, L. 1967. 


81-1119. Warrant for state land equalization payments to counties. 
The state controller shall, on or before the first day of December, approve 
and authorize the issuance of a warrant on the general fund of the state of 
Montana made payable to the county treasurer of the counties shown on the 
claim for the payment of the state land equalization payment. 

History: En. Sec. 5, Ch. 235, L. 1967. 


81-1120. County distribution of state land equalization payments. The 
county treasurer shall distribute the money received under this act within 
their county as hereinafter provided; sixty per cent (60%) of total pay- 
ment shall be broken down into cents per acre of total state owned land 
within the county, and apportioned between the elementary school districts 
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81-1121 STATE LANDS 


in accordance with the amount of state owned land in each elementary 
district. Forty per cent (40%) shall be allotted to the county road fund. 
History: En. Sec. 6, Ch. 235, L. 1967. 


81-1121. School district use of state land equalization proceeds. The 
money received by any school district under this act shall be designated 
as district money for the general maintenance and operation of the ele- 
mentary schools of the district. Such money may be used by the district 
as all other cash balances are used, in accordance with the provisions 
of section 75-3618, R.C.M. 1947. 

History: En. Sec. 7, Ch. 235, L. 1967. Effective Date 


Section 8 of Ch. 235, Laws 1967 read 
“This act is effective January 1, 1968.” 


CHAPTER 14—STATE FORESTS—FORESTER—TIMBER SALES—FIREWARDENS 


Section 
81-1403. State forester—appointment—compensation—term—assistants. 
81-1411. Duties of state forester. 


81-1403. (1830.3) State forester—appointment—compensation—term— 
assistants. The governor, by and with the advice and consent of the 
senate, shall appoint a state forester to have general charge of all the 
state’s forest. He shall be technically trained and experienced in forestry 
and a graduate of an accredited forestry school, and his salary shall be in 
such amount as may be specified by the legislative assembly in the appropri- 
ation to the state forester, together with the actual, necessary expenses 
while engaged in outside work in connection with his office and its duties as 
defined by law and the regulations of the state board of land commissioners 
and the state board of forestry. If the legislative assembly does not specify 
the maximum salary of the state forester, his salary shall be fixed by the 
state board of forestry after approval by the board of examiners. Before 
approving any salary increase, the board of examiners shall review the 
salaries of comparable positions in Montana state government, other states, 
and private industry. Such expenses shall be payable monthly from the 
state’s general fund and/or the appropriations made to those other boards 
to which he, by law, has been designated secretary or executive officer. 
His term of office shall be for four (4) years. With the consent and ap- 
proval of the state board of land commissioners the state forester shall 
appoint and fix the salaries and expenses of such office help, district for- 
esters, firewardens, cruisers, scalers, slash disposal men, and such other 
trained and qualified assistants as may be necessary in the administration 
of the state forests and the forested lands within the state. Provided, 
however, that consent and approval of such appointments by any board 
shall be restricted to those appointments made for the purposes of that 
board as defined by law. 


History: En. Sec. 3, Ch. 179, L. 1925; 39, Ch. 177, L. 1965; amd. Sec. 9, Ch. 237, 
amd. Sec. 1, Ch. 161, L. 1949; amd. Sec. LL. 1967. 
1, Ch. 192, L. 1953; amd. Sec. 1, Ch. 28, 
L. 1955; amd. Sec. 1, Ch. 94, L. 1957; Amendments 
amd. Sec. 5, Ch. 225, L. 1963; amd. Sec. The 1967 amendment substituted “be in 
; such amount as may be specified by the 
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OIL AND GAS 81-1709 


legislative assembly in the appropriation in the second sentence; and inserted the 

to the state forester’ for “not be more third and fourth sentences. 

than ten thousand eighty dollars ($10,- 

080) per annum, at the discretion of the Cross-References 

state land board” after “his salary shall” Bonds of state officers and employees, 
sec. 6-105 et seq. 


81-1411. (1831) Duties of state forester. The state forester shall, 
under the direction and control of the state board of land commissioners, 
do all the field work in the selection, location, examination, appraisement, 
and reappraisement of state timberlands, whether now belonging to the 
state or hereafter granted to the state; he shall do all acts required of him 
to be performed by the said board, and under the direction of said board 
shall have general charge of the timberlands of the state. He shall act as 
secretary of the forestry board. He shall, under the supervision of the 
state board of land commissioners, execute all matters pertaining to for- 
estry within the jurisdiction of the state; have charge of all firewardens 
of the state and direct and aid them in their duties; direct the protection, 
improvement and condition of state forests; take such action as is author- 
ized by law to prevent and extinguish forest, brush and grass fires; en- 
force the laws pertaining to forest and brushcover lands, and prosecute 
for any violation of such laws. He shall report as provided in section 2 
[82-4002] of this act. He shall furnish notices, printing in large letters, 
calling attention to the danger from forest fires, and to the forest fire and 
trespass laws, and their penalties. Such notices shall be posted by the fire- 
warden in conspicuous places in the several counties of the state, and 
particularly in brush and forest-covered country, at frequent intervals 
along streams and lakes frequented by tourists, hunters, and fishermen, at 
established camping sites, and in every post office in the forested region. 


History: En. Sec. 10, Ch. 147, L. 1909; Amendments 
amd, Sec. 2, Ch. 118, L. 1911; re-en. Sec. The 1969 amendment substituted report- 
1831, R. C. M, 1921; amd. Sec. 1, Ch. 218, ing requirements of section 82-4002 for 
L, 1955; amd. Sec. 34, Ch. 93, L. 1969. former provision requiring annual reports 


in the fourth sentenée. 


CHAPTER 17—OIL AND GAS ON STATE LANDS—DISPOSAL OF 
81-1702.4. Repealed. 


Repeal state in oil and gas leases granted by 
Section 81-1702.4 (Ll. 1965, Ch. 251, Sec. state, was repealed by Sec. 44, Ch. 93, 
2), relating to reservation of royalties to Laws 1969. 


81-1709. (1882.9) Repealed. 


Repeal to bonds of lessees of state oil and gas 
Section 81-1709 (Sec. 9, Ch. 108, L. leases, was repealed by: See. 1, Ch... 164, 
1927; Sec. 1, Ch. 186, L. 1957), relating Laws 1969. 


CHAPTER 24—DEVELOPMENT OF STATE LAND RESOURCES 


Section 

81-2401. Policy of state. 

81-2402. Definition of terms. 

81-2403. Development account in earmarked revenue fund—purposes for which used. 
81-2404. Restriction on use of income from school and institutional lands. 
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81-2401 STATE LANDS 


81-2405, Deductions from income for development account—maximum percentage. 
81-2406, Crediting of deductions from land income. 

81-2407. Investment of moneys in development account. 

81-2408. Rules and regulations. 


81-2401. Policy of state. It is in the best interest and to the great 
advantage of the state of Montana to seek the highest development of 
state-owned lands in order that they might be placed to their highest 
and best use and thereby derive greater revenue for the support of the 
common schools, the university system and other institutions benefiting 
therefrom and that in so doing the economy of the local community as well 
as the state is benefited as a result of the impact of such development. 


History: En. Sec. 1, Ch. 295, L. 1967. revenue therefrom for the support of the 
; common schools and other institutions 
Title of Act and objects for which the lands are held 
An act relating to lands owned by the’ in trust; and authorizing allowances from 
state of Montana; creating a resource’ the income from the lands for the resource 
development account in the earmarked development account in the earmarked 
revenue fund for the purpose of develop- revenue fund. 
ing state-owned lands to increase the 


81-2402. Definition of terms. Unless a different meaning is plainly 
required by the context, as used in this act: 

“Account” means the resource development account in the earmarked 
revenue fund. 

“Department”? means the department of state lands and investments. 

“Board” means the state board of land commissioners. 

“Income” means all proceeds received for the use of state land except 
revenues required by law to be placed in the Montana trust and legacy 
fund. | 

History: En. Sec. 2, Ch. 295, L. 1967. 


81-2403. Development account in earmarked revenue fund—purposes 
for which used. A resource development account in the earmarked revenue 
fund in the state treasury is hereby created to be used solely for the purpose 
of investing in the improvement and development of state-owned lands 
acquired by grant or foreclosure in order to increase the revenue to be 
derived therefrom for common school support and support of the other 
entities, institutions and objects for which the lands are held in trust. 
The developments contemplated may include those projects that will develop 
or conserve the various state land resources including; water, both surface 
and underground, grazing land, agricultural land and timber land to the 
benefit of the state of Montana. They may also include expenses necessary 
to perfect title to lands hereafter claimed by the state of Montana which 
are suitable for development and other expenses or costs which in the 
judgment of the board are desirable or necessary in order to develop or 
increase the value of the land or the revenue therefrom. Appropriations 
from the account shall be expended for no other purposes. 

History: En. Sec. 3, Ch. 295, L. 1967. 


81-2404. Restriction on use of income from school and institutional 
lands. Moneys in the account derived from the income from public school 
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DEVELOPMENT OF RESOURCES 81-2408 


lands, university lands, agricultural college lands, scientific school lands, 
normal school lands, capitol building lands, or institutional lands, shall be 
expended by the department solely for the purpose of defraying the costs 
and expenses necessarily incurred in developing public lands of the same 
trust. 

History: En. Sec. 4, Ch. 295, L. 1967. 


81-2405. Deductions from income for development account—maximum 
percentage. The board shall determine the amount or percentage of 
income, not to exceed two and one-half per cent (244%) which is neces- 
sary to achieve the purposes of this act, and shall provide by rule for 
deductions of that amount or percentage from the income which is secured 
from the lands by the department for the trusts benefited by this act. 

History: En. Sec. 5, Ch. 295, L. 1967. 


81-2406. Crediting of deductions from land income. All deductions 
from gross proceeds made in accordance with section 4 [5] [81-2405] of this 
act shall be paid into the account and the balance of such proceeds not 
affected hereby shall be paid into the state treasury to the credit of 
the account otherwise entitled thereto. 

History: En. Sec. 6, Ch. 295, L. 1967. Compiler’s Notes 


The compiler inserted the bracketed ref- 
erence to section 5 and the corresponding 
reference to section 81-2405. 


81-2407. Investment of moneys in development account. The board 
shall invest the moneys in the resource development account in safe in- 
terest-bearing securities for the benefit of the account. 

History: En. Sec. 7, Ch. 295, L. 1967. 


81-2408. Rules and regulations. The board shall adopt such rules as 
it deems necessary and proper for the purpose of carrying out the provisions 
of this act. 


History: En. Sec. 8, Ch. 295, L. 1967. all valid parts that are severable from 
oy the invalid part remain in effect. If a 
Separability Clause part of this act is invalid in one or more 
Section 9 of Ch. 295, Laws 1967 read of its applications, the part remains in 
“Tt is the intent of the legislative as- effect in all valid applications that are 
sembly that if a part of this act is invalid, severable from the invalid applications.” 
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TITLE 82—STATE OFFICERS, BOARDS AND DEPARTMENTS 


Chapter 
1. State controller, 82-109.2 to 82-111. 
3. Athletic commission, state, 82-302. 
4. Attorney general, 82-414 to 82-420. 
5. Clerk of supreme court, 82-503. 
8. Entomologist, state—duties as to agriculture, 82-804.1, 82-804.2, 82-804.4. 
10. Examiner, state, 82-1002, 82-1005, 82-1007, 82-1009, 82-1011. 
11. Examiners, state board of—printing contract and supplies, 82-1149. 
12. Fire marshal, state, 82-1201, 82-1202, 82-1202.1, 82-1202.2, 82-1208, 82-1209, 82-1211, 
82-1218, 82-1231. 
13. Governor—powers—records—secretary, 82-1311 to 82-1314. 
15. Hail insurance, state board of, 82-1516, 82-1519. 
19. Purchasing department and agent, 82-1910, 82-1916, 82-1924 to 82-1925.1, 82-1926 to 
82-1928. 
20. Reporters of decisions of supreme court—publication and distribution of reports, 
82-2002. 
27. Co-ordinator of Indian affairs, 82-2701 to 82-2703. 
30. Natural resources and development council, 82-3001 to 82-3003. 
32. State records, 82-3207 to 82-3209. 
33. Department of administration, 82-3303, 82-3306, 82-3316, 82-3317. 
35. Commission on problems of aging, 82-3501 to 82-3505. 
36. Montana arts council, 82-3601 to 82-3609. 
37. Planning and Economic Development Act, 82-3701 to 82-3707, 82-3709. 
38. Post-enemy-attack continuity in government, 82-3801 to 82-3809. 
39. Teletypewriter communications system for law enforcement, 82-3901 to 82-3906. 
40. Biennial reports to governor, 82-4001, 82-4002. 
41. Public contractor’s deposits for withdrawal of retained payments, 82-4101 to 
82-4104. 


CHAPTER 1—STATE CONTROLLER 
Section 
82-109.2. Pre-audit of liquidated or settled claims—transmittal of unliquidated or 
unsettled claims. 
82-110. Controller to prescribe uniform accounting system. 
82-111. Assistance of controller to legislative assembly—reports of controller. 


82-107. Controller’s oath of office. 


Cross-References 


Bonds of state officers and employees, 
sec. 6-105 et seq. 


82-109. Duties of controller—expenditure control. 


Cross-References 


Governor-elect, duties of state control- 
ler, secs. 82-1312, 82-1313 and 82-1314. 


82-109.2. Pre-audit of liquidated or settled claims—transmittal of un- 
liquidated or unsettled claims. The state controller may pre-audit liquidat- 
ed or settled claims against the state, including claims by transportation 
companies arising from state transportation requests, ascertaining that (1) 
the proper authorizing signature is present, (2) the claim and supporting 
documents are mathematically and clerically accurate, (8) the proper ap- 
propriation and fund is charged and (4) the expenditure is not illegal. 
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82-110 STATE OFFICERS, BOARDS AND DEPARTMENTS 

The state controller shall not make any charge against any appropriation 
unless the balance of the appropriation is available and adequate. If no 
appropriation is available for the payment of a settled or liquidated claim, 
the controller shall audit it and, if it is a valid claim, transmit it to the 
governor through the office of director of the budget for presentation to 


the legislative assembly. 


Any unliquidated or unsettled claims submitted to the state controller 
shall be transmitted to the state board of examiners to be processed as 


provided by law. 


History: En. Sec. 2, Ch. 97, L. 1961; 
amd. Sec. 29, Ch. 271, L. 1963; amd. Sec. 
1, Ch. 91, L. 1969. 


Amendments 


The 1969 amendment, in the first sen- 
tence, substituted “controller may pre- 
audit liquidated or settled claims” for 
“controller shall pre-audit all liquidated 
or settled claims”; in item (3), deleted 
“and that the appropriation is available 
and adequate” after “fund is charged”; 
and substituted the present second sen- 


tence for the former second and third sen- 
tences, reading, “If the volume of claims 
will not permit such audit of each claim, 
item (2) above may be accomplished on a 
spot-check basis. The pre-auditing conduct- 
ed by the state controller shall be con- 
cerned only with the form and accuracy of 
the claim and supporting documents, and 
the availability of the funds and in no 
event shall the state controller interpose 
his judgment regarding the wisdom or ex- 
pediency of any item or items of expendi- 
ture.” 


82-110. Controller to prescribe uniform accounting system. (a) . The 
controller shall prescribe and install uniform accounting and reporting 
for the several state boards, bureaus, departments, commissions and in- 
stitutions showing the receipt, use and disposition of all public money and 
property, and shall develop plans for improvements and economies in the 
organization and operation thereof which shall be submitted to the respec- 
tive heads of such boards, bureaus, departments, commissions and institu- 
tions. Copies of all such plans shall be delivered to the governor and 
additional copies shall be retained in the office of the controller for in- 
spection by the members of the legislative assembly. 

(b) The controller shall have the power and it shall be his duty to 
examine into all financial affairs of every state board, commission, bureau, 
department and institution for the purpose of developing plans for im- 
provements and economies in the organization and operation thereof, and 
for the purpose of enabling him to properly perform any of the duties 
imposed upon him by this act. 


(c) and (d).* * * [Same as parent volume. ] 


History: En. Sec. 6, Ch. 194, L. 1951; 
amd. Sec. 9, Ch. 158, L. 1959; amd. Sec. 
18, Ch. 249, L. 1967. 


Amendments 

The 1967 amendment deleted “acting 
with the state examiner” after “control- 
ler” near the beginning of subsection 
(a) and deleted “in addition to those 


enumerated in section 82-102 hereof” after 
“institutions”; and deleted “shall receive 
copies of all audits and reports of the 
state examiner relating to all state de- 
partments, boards, bureaus, institutions 
and agencies and, without duplicating 
work done in preparing such audits and 
reports” after “The controller” near the 
beginning of subsection (b). 


82-111. Assistance of controller to legislative assembly—reports of con- 


troller. 


It shall be the duty of the controller to make all such reports 


and to submit all such information and data as the legislative assembly 
may request, and he shall, when requested so to do, attend all meetings 
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ATTORNEY GENERAL 82-414 
of the appropriations committee of the house of representatives and of the 
finance and claims committee of the senate, and the controller shall, during 
the consideration of appropriation measures by the house and senate, de- 
vote so much of his time thereto as may be required by the above-named 
committees, under the direction of the respective chairmen of said com- 
mittees. 


History: En. Sec. 11, Ch. 194, L. 1951; 
amd. Sec. 35, Ch. 93, L. 1969. 


Amendments 


The 1969 amendment deleted the subsec- 
tion designation “(a)” in the first para- 
graph and deleted former subsection (b). 
For previous text, see parent volume. 


CHAPTER 3—ATHLETIC COMMISSION, STATE 


Section 


82-302. Secretary of commission—duties—limitation on salary and expense—report of 


commission to governor. 


82-302. (4552) Secretary of commission—duties—limitation on salary 
and expense—report of commission to governor. The commission shall 
appoint, and at its pleasure remove, a secretary to the commission, whose 
duty it shall be to keep a full and true record of all its proceedings, pre- 
serve at its general office all its books, documents and papers, prepare 
for service such notices and other papers as may be required of him by the 
commission and to perform such other duties as the commission may pre- 
scribe; and he may under the direction of the commission issue subpoenas 
for the attendance of witnesses before the commission and may, under di- 
rection of the commission, administer oaths in all matters pertaining to 
the duties of his office or connected with the administration of the affairs 
of the commission. The necessary traveling and other necessary expenses, 
including the salary of the secretary not exceeding twenty-five dollars ($25) 
per month, which shall be determined by the commission, shall be paid 
monthly by the state treasurer on warrant properly drawn out of the pro- 
eeeds of the tax to be collected as herein provided. The commission shall 
report as provided in section 2 [82-4002] of this act. 


History: En. as Ch. 190, L. 1919; app. Amendments 
by people on ref. Nov. 2, 1920, effective 


under governor’s proclamation Dec. 6, 
1920; re-en. Sec. 4552, R. C. M. 1921; amd. 
Sec. 2, Ch. 103, L. 1927; amd. Sec. 36, 
Ch. 93, L. 1969. 


The 1969 amendment substituted the re- 
porting requirements of section 82-4002 
for former provision requiring annual re- 
ports. 


CHAPTER 4—ATTORNEY GENERAL 


Section 

82-414. Criminal investigator position created—appointment and qualifications. 
82-415. Definition of term. 

82-416. Powers and duties of criminal investigator. 

82-417. Access to files of criminal investigator. 

82-418. Criminal investigator’s office covered by retirement program. 

82-419. State agencies to co-operate with criminal investigator. 

82-420. Location of criminal investigator’s office. 


82-414. Criminal investigator position created—appointment and quali- 


fications. (1) 


There is hereby created a permanent position of criminal 


investigator within the office of the state attorney general. 


82-415 STATE OFFICERS, BOARDS AND DEPARTMENTS 


(2) The attorney general shall appoint the investigator and other 
necessary assisting personnel and fix their compensation. 

(38) The investigator shall be a person qualified by experience, training 
and high professional competence in criminal investigation. Qualifications 
shall be equal to those of similarly assigned federal bureau of investigation 
personnel. 


History: En. Sec. 1, Ch. 176, L. 1967. investigator within the department of the 
. attorney general and defining the duties 
Title of Act of said position. 


An act creating the position of criminal 


82-415. Definition of term. As used in this act: 
“Investigator” means the person appointed to the position of criminal 
investigator within the attorney general’s office. 
History: En. Sec. 2, Ch. 176, L. 1967. 


82-416. Powers and duties of criminal investigator. The investigator 
shall have the power and duty to: 

(1) Assist city, county, state and federal law enforcement agencies 
at their request by providing expert and immediate aid in investigation 
and solution of felonies committed in the state; 

(2) Assist various law enforcement schools held in the state for law 
officers when requested ; 

(3) Co-operate with the bureau of criminal identification and investi- 
gation. 

History: En. Sec. 3, Ch. 176, L. 1967. 


82-417. Access to files of criminal investigator. A person with a known 
eriminal record shall not be permitted access to the files of the investi- 
gator, nor shall anyone else, without the order of a district judge or a 
supreme court justice. 

History: En. Sec. 4, Ch. 176, L. 1967. 


82-418. Criminal investigator’s office covered by retirement program. 
The investigator and assisting personnel shall be covered by the public 
employees’ retirement system. 

History: En. Sec. 5, Ch. 176, L. 1967. 


82-419. State agencies to co-operate with criminal investigator. All state 
departments and agencies shall co-operate with the investigator in providing 
transportation, educational and laboratory facilities for his use when so 
requested. 

History: En. Sec. 6, Ch. 176, L. 1967. 


82-420. Location of criminal investigator’s office. The office of the 
criminal investigator shall be located in Deer Lodge, Montana. 
History: En. Sec. 7, Ch. 176, L. 1967. 


CHAPTER 5—CLERK OF SUPREME COURT 
Seetion 
82-503. Fees. 


82-503. (372) Fees. He must collect in advance the following fees: 
For filing the transcript on appeal, in each civil case appealed to the supreme 
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court, twenty dollars ($20) payable by the appellant, and ten dollars ($10) 
payable by respondent, at the time of his appearance, in full for all serv- 
ices rendered in each case, up to the remittitur to the court below; for 
filing petition for any writ, twenty dollars ($20), in full for all services 
rendered in each cause; for certificate of admission as attorney and 
counselor, five dollars ($5); for making transcripts, copies of papers or 
record, fifteen cents ($.15) per folio; for comparing any document re- 
quiring a certificate, five cents ($.05) per folio; for each certificate under 
seal, one dollar ($1). 

Three-fourths (84) of all fees collected by him must be paid into the 
state treasury, which shall be credited to the credit of the general fund, 
one-fourth (14) of all fees collected by him shall be paid to the secretary 
of the public employees’ retirement system board to be credited to the 
judges’ retirement fund. 


History: En. Sec. 872, Pol. C. 1895; 
re-en. Sec. 301, Rev. C. 1907; re-en. Sec. 
372, R. C. M. 1921; amd. Sec. 1, Ch. 156, 
L. 1939; amd. Sec. 1, Ch. 112, L. 1943; 
amd. Sec. 87, Ch. 147, L. 1963; amd. Sec. 
3, Cn. 218, 4.1967. 


Compiler’s Notes 

The last paragraph of section 3, Chap- 
ter 218, Laws 1967, read: “This act shall 
be in full force and effect from and after 
its passage and approval.” The act was 
‘approved March 1, 1967. 


Amendments 


The 1967 amendment increased filing 
fees on appeals to the supreme court, pay- 
able by the appellant, from $10 to $20, 
and by the respondent, from $5 to $10 and 
increased fees for filing petition for any 
writ from $10 to $20 in the first para- 
graph; added “Three-fourths (%) of” at 
the beginning of the second . paragraph; 
added the passage beginning “and one- 
fourth (44) of all fees collected” at the 
end of the second paragraph; and made 
minor changes in style. 


CHAPTER 6—DEPUTIES—APPOINTMENT BY CERTAIN OFFICERS— 
CLERKSHIP OF CONSOLIDATED BOARDS 


82-601. (122) 


Cross-References 


Bonds of state officers and employees, 
sec. 6-105 et seq. 


Deputy state officers. 


CHAPTER 8—ENTOMOLOGIST, STATE—DUTIES AS TO AGRICULTURE 


Section 

82-804.1. State entomologist of Montana. 
82-804.2. Duties of the state entomologist. 
82-804.4. Expenses. 


82-801 to 82-804. (913 to 916) Repealed. 


Repeal 


These sections (Secs. 1 to 4, Ch. 59, L. 
1903; Sees. 1 to 4, Ch. 103, L. 1907; Sec. 


82-804.1. 


State entomologist of Montana. 


1, Ch. 114, L. 1925), relating to the state 
entomologist, were repealed by: See. 5, 
Ch. 75, Laws 1967. 


The state entomologist of 


Montana shall be an entomologist who is a member of the resident faculty 
of the Montana agricultural experiment station at Bozeman, Montana, and 
who shall be appointed by the dean of the college of agriculture of Montana 
state university. 
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History: En. Sec. 1, Ch. 75, L. 1967. tomologist; providing that expenses be 
: paid out of the legislative appropriation 
Title of Act for his office; and repealing sections 82- 
An act providing for the appointment, 801, 82-802, 82-803 and 82-804, R. C. M. 
qualifications and duties of the state en- 1947. 


82-804.2. Duties of the state entomologist. It shall be the duty of the 
state entomologist to conduct investigations pertaining to insects and other 
arthropods which affect or may affect plants and animals. When an in- 
jurious infestation of an insect or other arthropod occurs in any part of 
the state, it shall be his duty, so far as it is possible without conflicting 
with his other duties, to go to the scene of the infestation or send a suitably 
qualified assistant. The state entomologist or said assistant shall determine 
the extent and seriousness of the infestation and make public the best 
remedies to be employed. 


History: En. Sec. 2, Ch. 75, L. 1967. 


82-804.3. Repealed. 


Repeal state entomologist, was repealed by Sec. 
Section 82-804.3 (Sec. 3, Ch. 75, L. 44, Ch. 93, Laws 1969. 
1967), relating to biennial report of the 


82-804.4. Expenses. The state entomologist shall receive no compensa- 
tion for his services other than that which he may receive from the Montana 
agricultural experiment station and Montana state university, but such 
office and laboratory expenses and such salaries of necessary assistants, 
together with such travel and per diem expenses for himself and assistants 
incurred in the course of performing the duties prescribed by this act, shall 
be paid out of sums appropriated from time to time by the legislative 
assembly of the state of Montana to the state entomologist. Payment 
shall be made on claims certified by the state entomologist and presented 
to the appropriate state agency. 

History: En. Sec. 4, Ch. 75, L. 1967. Effective Date 


P | Section 6 of Ch. 75, Laws 1967 provided 
Repealing Clause the act should be in effect from and after 


Section 5 of Ch, 75, Laws 1967 read _ its passace A ‘ior ; 
“Sections 82-801, 82-802, 82-803 and 82- are ped approval. Approved Feb 


804, R. C. M. 1947, are repealed.” 


CHAPTER 10—EXAMINER, STATE 


Section 

82-1002. Duties of state examiner. 

82-1005. Power to examine books and papers. 

82-1007. Access to accounts of public officers—actions to compel. 
82-1009. Laws applicable to such examinations. 

82-1011. Salary and expenses. 


82-1002. (210) Duties of state examiner. The duties of the state 
examiner and his assistants are: . 


1. To examine at least once in each year the books and accounts of the 
state treasurer, clerk of the supreme court, county treasurers, county clerks, 
county assessors, district court clerks, county auditors, sheriffs, public ad- 
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ministrators, boards of county commissioners of each county, and all other 
county and municipal officers, boards and institutions. 


2. To prescribe the general methods and details of accounting for the 
receipt and disbursement of all moneys belonging to the counties, cities, 
towns, or school districts, and to establish in all such offices such general 
methods and details of accounting as are required by law or are prescribed 
by the state examiner, and all county, city, town or school district officers’ 
are hereby compelled to conform therewith. 


3. To visit each and every office of the officers, boards and institutions 
named in this act at least once in each year; and at such time to examine the 
books, accounts and vouchers in said office, to verify statements of re- 
ceipts and expenditures, and indebtedness, and to examine and pass upon 
the character and amounts of any commissions, percentage, or charges for 
services, exacted by any officer, and of all claims allowed by any of said 
officers, boards or institutions. 


4. To visit twice each year, or oftener, without previous notice, each 
of the banks, banking corporations and saving banks, building and loan 
associations, investment and loan companies incorporated under the laws of 
this state, or doing business under any law of the state concerning corpora- 
tions, and to examine into their affairs and ascertain their financial condi- 
tion; to inspect and verify the value and the amount of their securities 
and assets, and to inquire into any violation of laws governing such banks, 
institutions, building and loan associations. 


5. The state examiner, after examination of the affairs of any officer 
or board of county commissioners, must make report to the governor and 
to the attorney general of the result of such examination, within sixty days 
thereafter; and if any violation of law or nonperformance of duty is 
found on the part of any such officer or board, they must be proceeded 
against by the attorney general or county attorney as provided by law. 

6. The state examiner, or his assistants, after the examination of the 
affairs of any county officers, must make report of such examination to 
the board of county commissioners and to the county attorney of such 
county, within thirty days after such examination; and if any violations of 
law or-nonperformance of duty is found on the part of any county officer 
or board, such officer or board must be proceeded against by the county 
attorney of the county as provided by law. 

7. The state examiner must report as provided in section 2 [82-4002] 
of this act. 

8. It shall be the duty of the county attorneys of the various counties 
of the state of Montana and the city attorneys of the various cities and 
towns of the state of Montana to make report to the state examiner 
within thirty days after receiving from the state examiner the report of 
any examination of any county, city or town, as to what proceedings he 
has instituted or is intending to institute relating to violations of law and 
nonperformance of duty, as set forth in the report of the state examiner. 

9. If any county or city attorney refuses or neglects to notify the state 
examiner within thirty days after receiving the report of any examination 
of any county, city or town, as to what proceedings he has instituted or 
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is about to institute against any officer for violations of law or nonper- 
formance of duty, as evidenced by matters of record, and as set forth in the 
state examiners report; the state examiner may withhold the salary of such 
county or city attorney by filing notice with the proper officials, until proper 
and satisfactory explanation has been made to the state examiner for such 
nonperformance of duty, provided further, that should the county or 
city attorney fail or refuse to prosecute such cases, the state examiner 
may employ an attorney to prosecute such case at the expense of the 
county, city, or town. 


History: Ap. p. Sec. 491, Pol. C. 1895; 
amd. Sec. 1, p. 105, L. 1897; amd. Sec. 
491, Ch. 100, L. 1903; re-en. Sec. 209, Rev. 
C. 1907; re-en. Sec. 210, R. C. M. 1921; 
amd. Sec. 1, Ch. 78, L. 1923; amd. Sec. 14, 
Ch. 249, L. 1967; amd. Sec. 37, Ch. 93, 
L. 1969. 


Amendments 


The 1967 amendment, in subdivision 1, 
deleted “state auditor, secretary of state” 
after “treasurer”; deleted “state game 
warden, register of state land office, and 
all other state officers having the collec- 
tion or handling of state money” after 
“supreme court”; inserted “county and 
municipal” after “all other’; deleted 
“and” before “boards”; and added “and 
institutions” after “boards”; in subdivision 
2, deleted “and the educational, charitable, 
penal, and reformatory institutions of 
the state of Montana” after “school dis- 
tricts”’; deleted “and officers of educa- 
tional, charitable, penal and reformatory 


institutions of the state of Montana” after 
“district officers”; deleted old subdivision 
3, which read, “To examine at least once 
each year the books and accounts of the 
treasurer and secretary of each and all 
of the educational, charitable, penal, and 
reformatory institutions of the state of 
Montana, and to examine into the finan- 
cial affairs and conditions of each and 
all of said institutions’; redesignated old 
subdivisions 4 through 10 as new subdivi- 
sions 3 through 9; in new subdivision 5, 
which was old subdivision 6, substituted 
“officer or’ for “state officer, board, or 
institution” after “affairs of any”; and 
in new subdivision 7, which was old sub- 
division 8, deleted “but such report must 
not be printed unless the printing thereof 
be ordered by the state board of exam- 
iners” at the end of the subdivision. 

The 1969 amendment, in subdivision 7, 
substituted reporting requirements of sec- 
tion 82-4002 for former provision requiring 
annual reports. 


82-1005. (212) Power to examine books and papers. The state ex- 
aminer or his assistant has power to examine any books, papers, accounts, 
and documents in the office or possession of any county or banking or other 
institution referred to in this act, and to send for persons or papers and to 
examine under oath any and all persons concerning the same. 

History: Ap. p. Sec. 494, Pol. C. 1895; 
amd. Sec. 493, p. 107, L. 1897; amd. Sec. 
493, Ch. 100, L. 1903; re-en. Sec. 211, 


Rev. C. 1907; re-en. Sec. 212, R. C. M. 
1921; amd. Sec. 15, Ch. 249, L. 1967. 


Amendments 


The 1967 amendment deleted “or state 
officer” after “any county.” 


82-1007. (214) Access to accounts of public officers—actions to compel. 
(1). * * * [Same as parent volume. | . 


(2) <Any county, city, town or school district officer who shall refuse 
to accord the state examiner access during an examination of such officer’s 
accounts, to his cash, bank accounts, or any of the papers, vouchers or 
records of his office, or if the state examiner, after counting the cash and 
verifying the bank accounts of such officer shall find that a shortage exists 
in the accounts of said officer, the state examiner shall forthwith file a 
verified preliminary report showing the refusal of such officer to accord 
to him access to the examination of such accounts, cash, bank accounts, 
papers, vouchers or records, or the existence of such shortage, and the 
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amount or approximate amount thereof with the board of county com- 
missioners of the proper county if the officer be a county or school district 
_ officer, and with the city or town council if the officer be a city or town offi- 
cer; upon the filing of such verified statement, such officer shall immediately 
be suspended from the duties and emoluments of his office, and the board 
of county commissioners of the county in case of county or school district 
officers, and the city or town council in case of a city or town officer, shall 
appoint some qualified person to such office, pending the completion of 
such examination. 


(3) Upon the completion of the audit or examination of the accounts of 
such officer by the state examiner, if a shortage shall be found to have 
existed in the accounts of such officer on the date of the commencement of 
such examination, the state examiner shall file, in the office of the board of 
county commissioners of the proper county in the case of a county or school 
district officer, and with the city or town council in the ease of a city or 
town officer, a verified final report of the examination or audit, showing 
such shortage, whereupon the right of such officer to such office shall:be for- 
feited, and such office shall thereupon become vacant as of the date of the 
suspension of such officer as hereinabove provided, and the person appointed 
to such office upon the suspension of said officer shall hold said office until 
the election and qualification of his successor, as provided by law. 


(4). *°* * [Same as parent volume. | 


History: En. Sec. 1, Ch. 84, L. 1915; tion (2); deleted “with the secretary of 
re-en. Sec. 214, R. C. M. 1921; amd. Sec. state if such officer shall be a state offi- 
1, Ch. 179, L. 1939; amd. Sec. 16, Ch. 249, cer” after “amount thereof”; deleted “and 


L. 1967. the governor, in the case of a state offi- 
cer” after “of his office”; and, in subdi- 
Amendments vision (3), deleted “the secretary of state 


The 1967 amendment deleted “state” im case of a state officer, and” after “in 
after “Any” at the beginning of subsec- the office of.” 


82-1009. (216) Laws applicable to such examinations. That all laws 
now in force relative to the examination of the books and accounts of 
county officers, are, and the same are hereby declared to be applicable to 
the examination of the books and accounts of incorporated cities and 
towns, and to the books and accounts of school districts of the first and 
second class. 


History: En. Sec. 2, Ch. 84, L. 1913; Amendments 
re-en. Sec. 216, R. C. M. 1921; amd. Sec. The 1967 amendment deleted “state and” 
17, Ch. 249, L. 1967. after “accounts of.” 


82-1011. (218) Salary and expenses. The salary of the state examiner, 
for all services rendered in any capacity whatever, shall be in such amount 
as may be specified by the legislative assembly in the appropriation to the 
state examiner, and in addition thereto the state shall pay the necessary 
office and travel expenses of himself and assistants. If the legislative 
assembly does not specify the maximum salary of the state examiner an 
inerease in the salary of the state examiner must be approved by the board 
of examiners. Before approving any salary increase, the board of examiners 
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shall review the salaries of comparable positions in Montana state govern- 
ment, other states, and private industry. 


History: En. Sec. 1, Ch. 149, L. 1907; 
Sec. 213, Rev. C. 1907; amd. Sec. 1, Ch. 
93, L. 1911; re-en. Sec. 218, R. C. M. 1921; 
amd. Sec. 1, Ch. 98, L. 1953; amd. Sec. 7, 
Ch. 225, L. 1963; amd. Sec. 10, Ch. 237, 
L. 1967. 


82-1014 to 82-1016. Repealed. 
Repeal 


These sections (Sees. 1 to 3, Ch. 279, 
Tx. 01959. Sees,,,}, 2) Cha 81, Li, 1961; ,8ec. 


Amendments 


The 1967 amendment substituted “in 
such amount * * * to the state examiner” 
for “not more than ten thousand dollars 
($10,000) per year” in the first sentence, 
and added the last two sentences. 


examination of accounts of state institu- 
tions, were repealed by See. 23, Ch. 249, 
Laws 1967. 


91, Ch. 199, L. 1965), relating to the 


CHAPTER 11—EXAMINERS, STATE BOARD OF—PRINTING CONTRACT AND 


SUPPLIES 
Section 
82-1149. Establishment of prices for state printing. 
82-1137. (260) State printing—union label, etc. 


Cross-References 
Printing defined, sec. 19-103.1. 


82-1149. (276) Establishment of prices for state printing. Hereafter 
in all cases and instances where any publication is required by law, or is 
duly authorized, to be made, executed or accomplished. by or for or on 
behalf of the state of Montana, or any of the institutions of said state 
or any of the departments, boards, bureaus, or commissions thereof, of 
any of the officers, agents or employees of the state when acting within 
the scope of their lawful authority and for the benefit of the state of 
Montana, the same shall be published in a newspaper printed and published 
in the state of Montana, and of general bona fide and paid cireulation 
with second class mailing privilege, and having been printed and published 
continuously in the state of Montana for at least twelve (12) months im- 
mediately preceding such publication; the price for such publication and 
by whomsoever accomplished shall not exceed the following rate and stand- 
ard hereby established and prescribed as the maximum rate and standard 
for all publications as aforesaid. 

(a) For every folio of one hundred (100) words, or any fraction thereof, 
two dollars and twenty-five cents ($2.25) for the first insertion, and one 
dollar and twenty-five cents ($1.25) for each subsequent insertion thereof 
required by law to be made. 

(b) For rule and figure work, three dollars and seventy-five cents 
($3.75), for every folio of one hundred (100) words or any fraction thereof, 
for the first insertion, and one dollar and twenty-five cents ($1.25) for 
each subsequent insertion thereof required by law to be made. 

History: En. Sec. 1, Ch. 157, L. 1921; Amendments 


re-en. Sec. 276, R. C. M. 1921; amd. Sec. 


1, Ch. 187, L. 1951; amd. Sec. 1, Ch. 307, 


L. 1969. 


The 1969 amendment, in subdivision (a), 
raised the maximum price per folio from 
$2 to $2.25 for the first insertion and from 
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90¢ to $1.25 for each subsequent insertion; Repealing Clause 

and, in subdivision (b), raised the maxi- Section 2 of Ch. 307, Laws 1969 repealed 
mum price from $3 to $3.75 for the first all acts and parts of acts in conflict there- 
insertion and from 90¢ to $1.25 for each with. 


‘subsequent insertion. 
Cross-References 


Printing defined, sec. 19-103.1. 


82-1157. (283.1) Preference of Montana printers, etc. 
Cross-References 
Printing defined, sec. 19-103.1. 


CHAPTER 12—FIRE MARSHAL, STATE 


Section 

82-1201. Creation of office of state fire marshal—fire prevention advisory commission. 

82-1202. Powers of the state fire marshal. 

82-1202.1. Rules promulgated by state fire marshal—adoption of other standards— 
providing for a penalty for violation. 

82-1202.2. Notice of public hearing—publication—adoption of rules—effective date. 

82-1208. Special deputy fire marshals—acting fire marshal—fire marshal’s employees. 

82-1209. Investigation of fires. 4 

82-1211. Penalty for violation of law. 

82-1218. Entering of buildings for purpose of examination. ny 

82-1231. Tax on fire insurance premiums for maintenance of state fire marshal’s Mice. 


82-1201. (2737) Creation of office of state fire marshal—fire prevention 
advisory commission. (1) There is an office of state fire marshal, which is 
under the supervision and control of the commissioner of insurance. 


(2) The state fire marshal shall be appointed by the commissioner of 
insurance and shall serve at his pleasure. 


(3) A person appointed state fire marshal shall: 

(a) have at least ten (10) years of progressively responsible experience 
in fire protection; or 

(b) a degree in engineering from a recognized institution of higher 
education and two (2) years’ experience in fire protection; or 

(ce) a degree from a recognized institution of higher education in fire 
protection engineering or fire protection technology. 


(4) Not later than thirty (30) days after this act becomes effective 
the commissioner of insurance shall appoint a fire prevention advisory com- 
mission composed of the following members: 

(a) One person representing the fire insurance industry whose initial 
term shall be for one (1) year; 

(b) One person representing industry whose initial term shall be 
for one (1) year; 

(c) One person representing full-time paid fire departments whose 
inital term shall be for two (2) years; 

(d) One person representing volunteer fire departments whose initial 
term shall be for two (2) years; 

(e) One person representing architects of the state whose initial 
term shall be for three (3) years; 

(f) One person representing the public whose initial term shall be for 
four (4) years; 

(¢) The commissioner of insurance. 
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After termination of the initial term, all members shall be appointed 
for four (4) year terms. Appointed members of the commission shall be 
reimbursed for meetings at the rate of twenty dollars ($20) per day plus 
actual expenses including mileage, food, and lodging. The commissioner 
of insurance shall serve as chairman, and the state fire marshal shall 
serve as secretary of the commission. 


History: En. Sec. 1, Ch. 148, L. 1911; it read, “There is hereby created and 
re-en. Sec. 2737, R. C. M. 1921; amd. Sec. established the office of state fire mar- 


1, Ch. 229, L. 1967. shal, which shall be a department of 
and under the supervision and control of 
Amendments the state auditor and commissioner of 


The 1967 amendment completely re- insurance ex officio.” 
wrote this section. Prior to amendment, 


82-1202. (2737.1) Powers of the state fire marshal. The state fire 
marshal shall: 


(1) Make at least one inspection during every year, of each state 
institution, and submit a copy of the report to the state department of 
institutions with recommendations in regard to fire prevention, fire pro- 
tection and to the public safety: 


(2) Make at least one inspection during every year, of each unit of 
the Montana university system, and submit a copy of the report to the 
executive secretary of the university system with recommendations in 
regard to fire prevention, fire protection and to the public safety. 


(3) Inspect public, business, or industrial buildings and require con- 
formance to law or rules promulgated under the provisions of this act. 


(4) Do all things necessary and convenient for carrying into effect 
the fire prevention laws of this state governing this act and may, adopt 
necessary rules for safeguarding lives and property from the hazards of 
fire and explosion after consultation with the fire prevention advisory 
commission and approval by the commissioner of insurance. No rule shall 
become effective until after a public hearing held in the manner described 
in section 82-1202.2, R. C. M. 1947. If fire prevention rules are violated, the 
fire marshal may maintain an action to enjoin the use of all or a portion 
of a building or facility, or restrain a specific activity, until there is com- 
plance with the rules. 


(5) Rules relating to building and equipment standards covered by 
the state or a municipal building code are effective after approval by the 
state building code council and filing with the secretary of state. 

History: En. Sec. 1, Ch. 124, L. 1929; wrote this section. For previous text, see 
amd. Sec. 1, Ch. 18, L. 1943; amd. Sec, parent volume. 


1, Ch. 278, L. 1947; amd. Sec. 93, Ch. 199, The 1969 amendment, in the first sen- 
L. 1965; amd. Sec. 2, Ch. 229, L. 1967; tence in subdivision (4), substituted 


amd. Sec. 24, Ch. 366, L. 1969. “adopt” for “promulgate” before “neces- 
sary rules’; in the second sentence, in- 
Compiler’s Notes serted “R. C. M. 1947” after “82-1202.2”; 


The compiler deleted the number “4” and, in the last sentence, deleted “pro- 
after “section” in the second sentence of Mmulgated by the fire marshal” after “fire 
subdivision (4) as superfluous. prevention rules” and substituted “the fire 

marshal” for “he” before “may maintain”; 
Amendments and added subdivision (5). 


The 1967 amendment substantially re- 
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82-1202.1. Rules promulgated by state fire marshal—adoption of other 
standards—providing for a penalty for violation. (1) Rules promulgated 
by the state fire marshal by authority of section 82-1202, R. C. M. 1947, 
shall be reasonable and calculated to effect the purposes of this act. They 
shall include but not be limited to requirements for design, construction, 
installation, operation, storage, handling, maintenance or use of the follow- 
ing: structural requirements for various types of construction; building 
restrictions within congested districts; exit facilities from structures; fire 
alarm systems and fire extinguishing systems; fire emergency drills; flue 
and chimney construction; heating devices; electrical wiring and equip- 
ment; air conditioning, ventilating and other duct systems; refrigeration 
systems; flammable liquids; oil and gas wells; application of flammable 
finishes ; explosives, acetylene, liquefied petroleum gas and similar products; 
calcium carbide and acetylene generators; flammable motion picture film, 
combustible fibres; hazardous chemicals; rubbish, open flame devices; park- 
ing of vehicles; dust explosions; lightning protection; and other special 
fire hazards. 


(2) If rules relate to building and equipment standards covered by 
the state or a municipal building code, the rules are effective upon: ap- 
proval of the state building code council and filing with the secretary of 
state. 

(3) Standards of the National Fire Protection Association, United 
States Bureau of Standards, American Insurance Association Standards 
may be adopted in whole or in part by reference. 


(4) Any person violating any rule made under the provisions of this 
section Shall be guilty of a misdemeanor. 


History: En. 82-1202.1 by Sec. 3, Ch. 
229, L. 1967; amd. Sec. 1, Ch. 120, L. 1969; 
amd. Sec. 25, Ch. 366, L. 1969. 


Compiler’s Notes 


This section was amended twice in 1969, 
once by Ch. 120 and once by Ch. 366. 
Neither amendatory act mentioned nor in- 
cluded the changes made by the other. 
Since the two amendments do not appear 
to conflict, the compiler has made a com- 
posite section incorporating both amend- 
ments. In the composite section the sub- 
section added by Ch. 120 has been desig- 
nated as (4) rather than (3). 


Amendments 


Chapter 120 of Laws 1969 substituted a 
requirement that rules promulgated by the 
state fire marshal “be reasonable and calcu- 
lated to effect the purpose of this act” for 
a requirement that rules promulgated by 
the state fire marshal “establish minimum 
standards of fire protection requirements” 
in subsection (1),, and added subsection 

4), 
Chapter 366 of Laws 1969 inserted sub- 
section (2) and renumbered former sub- 
section (2) as subsection (3). 


82-1202.2. Notice of public hearing—publication—adoption of rules— 


effective date. 


Notice of the time and place of public hearing required 


by section 82-1202, R.C.M. 1947, shall be published at least five (5) times 
in at least two (2) newspapers of general circulation throughout the 
state. The last published notice shall appear not less than fifteen (15) 
days prior to the public hearing. A copy of the notice of public hearing 
shall be furnished by mail to any person who files his address with the 
fire marshal together with a request for such notification. Any person 
may appear before the state fire marshal and present testimony on proposed 
rules in the manner prescribed by the marshal. Following the public 
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hearing, the state fire marshal may approve, approve in modified form, 
or disapprove a proposed rule. The state fire marshal shall specify the 
date when any new rule or change in an existing rule becomes effective. 
A new rule or change in an existing rule relating to building and equip- 
ment standards covered by the state or a municipal building code is effee- 
tive upon approval of the state building code council and filing with the 
secretary of state. 


History: En. 82-1202.2 by Sec. 4, Ch. Repealing Clause 
229, L. 1967; amd. Sec. 26, Ch. 366, L. Section 27 of Ch. 366, Laws 1969 read 
1969. “Sections 66-2424, 66-2818, 69-2101 through 
69-2103, 69-3701 through 69-3719, and 75- 
pews steal 3103, R. C. M. 1947, are repealed.” 
The 1969 amendment added the last sen- 
tence. 
82-1208, 82-1204. (2737.2, 2738) Repealed. 
Repeal appointment of the state fire marshal and 


These sections (Sec. 2, Ch. 148, L. 1911; to violations of section 82-1202, were re- 
Sec. -2, Ch. 124, L. 1929), relating to the pealed by Sec. 14, Ch. 229, Laws 1967. 


82-1208. (2742) Special deputy fire marshals—acting fire marshal— 
fire marshal’s employees. (1) In an emergency, or during the absence or 
disability of the state fire marshal, the commissioner of insurance may 
appoint an acting fire marshal, who shall perform the duties of the office, 
or any duty which may be assigned to him, such appointment to cease when 
the necessity therefor has been relieved. 

(2) The state fire marshal may appoint special deputy state fire 
marshals throughout the state and define their duties. When performing 
these duties or attending a training course conducted by the state fire 
marshal, special deputy fire marshals may be paid at a rate not to exceed 
twenty dollars ($20) per day plus per diem allowance for expenses and 
mileage at the same rates specified for state employees. 

(3) The fire marshal may appoint assistants and clerical employees 
to perform duties as specified by the marshal to assist in carrying out the 
duties assigned him by law. 


History: En. Sec. 5, Ch. 148, L. 1911; Amendments 
amd, Sec. 1, Ch. 95, L. 1913; re-en. Sec. The 1967 amendment substantially re- 
2742, R. C. M. 1921; amd. Sec. 5, Ch. 229, wrote this section. For previous text, see 
L. 1967. parent volume. 


82-1209. (2743) Investigation of fires. (1) The cause, origin, and cir- 
cumstances of each fire, by which property has been destroyed or dam- 
aged, shall be investigated to determine whether the fire was the result 
of carelessness or design. The state fire marshal may superintend and direct 
the investigation if he deems it necessary. 

(2) If the fire occurs within a municipality or organized fire district, 
the chief of the fire department shall make the investigation. If the fire 
occurs outside a municipality or organized fire district, the county sheriff 
shall make the investigation. If it appears that the fire was of suspicious 
origin, or if there was a loss of human life, the official responsible for the 
investigation shall notify the state fire marshal within twenty-four (24) 
hours, and shall file a written report of the cause with the state fire 
marshal within ten (10) days. 
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(3) If it appears that the fire was of suspicious origin, if there was a 
loss of human life, or if the property loss exceeded one hundred dollars 
($100) as soon as any adjustment has been made, a person representing 
the insurance company shall notify the official responsible for investigating 
the fire of the amount of adjustment and the apparent cause and circum- 
stances of the fire. 


(4) On or before February 15 of each year, each official responsible 
for investigating fires shall file a fire loss report for the immediately pre- 
eeding calendar year with the state fire marshal. Reports shall be on forms, 
and shall contain information, prescribed by the state fire marshal. 


History: En. Sec. 6, Ch. 148, L. 1911; Amendments 
re-en, Sec, 2743, R. C. M. 1921; amd. Sec. The 1967 amendment substantially re- 
6, Ch. 229, L. 1967. wrote this section. For previous text, see 
parent volume. 


82-1210. 
Repeal 


This section (Sec. 7, Ch. 148, L. 1911), 
relating to fire marshal’s investigations, 


(2744) Repealed. 


was repealed by Sec. 14, Ch. 229, Laws 
1967. 


82-1211. (2745) Penalty for violation of law. Any person who fails 
to comply with the requirements of section 82-1209, R.C.M. 1947, shall be 
fined not less than twenty-five dollars ($25) nor more than two hundred 
dollars ($200). 


History: En. Sec. 8, Ch. 148, L. 1911; 
re-en. Sec. 2745, R. C. M. 1921; amd. Sec. 
7, Ch. 229, L. 1967. 


Amendments 
The 1967 amendment substituted “Any 


quirements of section 82-1209, R. C. M. 
1947” for “An officer named in the last 
two preceding sections who neglects to 
comply with any requirements of this 
chapter”; and made minor changes in 
style. 


person who fails to comply with the re- 


82-1218. (2752) Entering of buildings for purpose of examination. The 
state fire marshal, his deputies and subordinates, the chief of the fire de- 
partment of each municipality or ‘istrict where a fire department is estab- 
lished, or the county sheriff where no fire department exists, at all 
reasonable hours may enter into all buildings and upon all premises 
within their jurisdiction for the purpose of determining whether the build- 
ing or premise conforms to laws and rules relating to fire hazards and 


fire safety. 

History: En. Sec. 15, Ch. 148, L. 1911; 
re-en. Sec. 2752, R. C. M. 1921; amd. Sec. 
8, ne 229, T5i19672):. 


Amendments 

The 1967 amendment substituted ‘“mu- 
nicipality or district” for “city or village” 
before “where a fire’; substituted “county 
sheriff” for “mayor of a city or village” 


before “where no fire’; deleted “or the 
justice of the peace of a township in 
territory without the limits of a city or 
village” before “at all reasonable hours”; 
and substituted “determining whether the 
building or premise conforms to laws and 
rules relating to fire hazards and fire 
safety” for “examination” at the end of 
the section. 


82-1227, 82-1228. (2757, 2758) Repealed. 


Repeal 


These sections (Secs. 20, 21, Ch. 148, L. 
1911), relating to the compensation of 


fire department officials, were repealed by 
Sec. 14, Ch. 229, Laws 1967. 
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82-1230. (2760) Oath of marshal and deputy. 


Cross-References 


Bonds of state officers and employees, 
sec. 6-105 et seq. 


82-1231. (2761) Tax on fire insurance premiums for maintenance of 
state fire marshal’s office. Each insurer authorized to effect insurance on 
risks enumerated in subsection two of section 11-1919, doing business in 
this state shall pay to the state auditor and commissioner of insurance ex 
officio, during the month of February or March in each year, in addition 
to the taxes on premiums required by law to be paid by it, a tax of one-half 
of one per cent (144 of 1%) on the fire portion of the direct premiums on 
such risks received during the calendar year next preceding, after deduct- 
ing cancellations and return premiums. 


History: En. Sec. 24, Ch. 148, L. 1911; Amendments 


re-en, Sec. 2761, R. C. M. 1921; amd. Sec. The 1969 amendment raised the tax from 
1, Ch. 83, L. 1941; amd. Sec. 1, Ch. 162, L. “one-fourth of one per cent (14 of 1%)” to 
1947; amd. Sec. 1, Ch, 182, L. 1959; amd. “one-half of one per cent (14 of 1%).” 
Sec. 1, Ch. 312, L. 1969. 


CHAPTER 13—GOVERNOR—POWERS—RECORDS—SECRETARY 


Section 

82-1311. “Governor-elect” defined. 

‘82-1312. Duties of state controller. 

82-1313. State employees chosen by governor-elect—compensation—employees of the 
department of administration to assist governor-elect. 

82-1314. Funds—state controller to request an appropriation. 


82-1301. (124) Powers and duties of governor. 


Compiler’s Notes ernment. The act provided for the com- 
Chapter 293, Laws 1969 created and Mission’s composition and procedures and 
funded (in part with matching federal] Tequired that any recommendations be re- 
funds) a commission on the reorganization ported no later than December 1, 1970. 
of the executive branch of the state gov- 


82-1309. Enemy attack upon United States and governor, etc. 


Cross-References 


Line of succession extended to legis- 
lators, sec. 82-3802. 


82-1310. Emergency temporary seat of government—designation. 
Cross-References 


Moving seat of government after attack, 
sec. 82-3807. 


82-1311. “Governor-elect” defined. As used in this act, unless the con- 
text clearly indicates otherwise: 


(1) “Governor-elect” means the person elected at a general election 
to the office of governor who is not the incumbent governor. 
History: En. Sec. 1, Ch. 47, L. 1969. Title of Act 


Compiler's Notes An act to provide for orderly transition 

‘ j , of state government after the election of 

As enacted, this section contained no 4 new governor by providing funds and 

subdivision (2). other necessary assistance for the gover- 
nor-elect. 
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82-1312. Duties of state controller. The state controller shall provide 
the governor-elect and his necessary staff with suitable office space in the 
eapitol building, together with furnishings, supplies, equipment, and tele- 
phone service for the period between the general election and the inaugu- 
ration. 

History: En. Sec. 2, Ch. 47, L. 1969. 


82-1313. State employees chosen by governor-elect—compensation— 
employees of the department of administration to assist governor-elect. 
The governor-elect may obtain the assistance of persons of his own choos- 
ing, between the general election and inauguration, and they shall receive 
reasonable compensation for their services. These persons shall be state 
employees, but they shall not be subject to any civil service or personnel 
laws or rules of the state. In addition, the governor-elect may request that 
the state controller assign one (1) or more employees of the department 
of administration to assist the governor-elect and his staff in the study and 
interpretation of information. Employees of the department of administra- 
tion shall be assigned for the time necessary between the general election 
and the inauguration. 

History: En. Sec. 3, Ch. 47, L. 1969. 


82-1314. Funds — state controller to request an appropriation. The 
funds necessary to carry out the provisions of this act shall be included 
in the appropriation request of the state controller to the legislative as- 
sembly meeting in regular session immediately prior to a general elec- 
tion when a governor will be chosen. 

History: En. Sec. 4, Ch. 47, L. 1969. 


CHAPTER 15—HAIL INSURANCE, STATE BOARD OF 


Section 
82-1516. Appointment of appraisers in case of dissatisfaction with official adjustment. 
82-1519. Compensation of chairman and officers—report. 


82-1516. (360) Appointment of appraisers in case of dissatisfaction 
with official adjustment. (1) In case the party that has sustained the 
loss is dissatisfied with and refuses to accept the adjustment made by the 
official appraiser then he shall have the right to appeal to the state board 
of hail insurance, provided however, he shall make such appeal by reg- 
istered mail within ten (10) days after receiving the adjustment offer of 
the state board in writing. Also it is further provided that the state board 
of hail insurance may require the posting of a cash bond of ten dollars 
($10) with the request for reappraisal of the first adjustment. In cases 
where the board requires the posting of the ten dollar ($10) bond, the 
board may retain it if no increase is allowed. If an increase is obtained, 
the board will return the bond to the claimant. In case the adjuster who 
makes the second appraisal fails to secure an agreement the claimant may 
at his option submit the matter to arbitration as herein provided or sue 
the state board of hail insurance in the district court of the county where 
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the loss occurred within ninety (90) days from the date of receipt of 
written notice of the second appraisal. Such actions shall be trials de novo 
and the Montana Rules of Civil Procedure shall apply. If the claimant 
elects to submit the matter to arbitration he shall then appoint one dis- 
interested person as appraiser, and the official appraiser shall appoint an- 
other person as appraiser, and the two shall select a third disinterested 
person and the three shall then proceed to adjust the loss in the same 
manner as specified in section 82-1515 and the judgment of the majority 
shall be the judgment of said appraisers and shall be binding upon both 
parties as the final determination of said loss; provided, however, that if 
the insured does not recover a greater sum than allowed by the official 
appraiser in the first instance, he shall pay the expenses of the said three 
appraisers and their witnesses in making said adjustment, but if he is 
awarded a larger sum then the same shall be paid by the state board of 
hail insurance. 


(2) and (3). * * * [Same as parent volume. ] 


History: En. Sec. 9, Ch. 169, L. 1917; Amendments 


amd. Sec. 6, Ch. 34, L. 1919; re-en. Sec. The 1967 amendment added “within 
360, R. C. M. 1921; amd. Sec. 10, Ch. 40, ninety (90) days from the date of receipt 
L, 1923; amd. Sec. 4, Ch. 33, L. 1949; amd. of written notice of the second appraisal” 
Sec, 1, Ch. 69, L. 1963; amd. Sec. 76, Ch. at the end of the fifth sentence of sub- 
147, L. 1963; amd. Sec. 1, Ch. 170, L. 1967. = geetion (1). 


82-1519. (363) Compensation of chairman and officers—report. It 
shall be the duty of all public officers to perform the duties relative to 
hail insurance under this act, without other compensation than that allowed 
by law. The chairman of the state board of hail insurance shall receive a 
salary in such amount as may be specified by the legislative assembly in the 
appropriation to the board of hail insurance and all appointed officers and 
employees under this act shall be allowed the per diem and mileage allowed 
state employees. The compensation of all appointed officers and employees 
of the board shall be fixed by the state board of hail insurance. If the 
legislative assembly does not specify the maximum salary for the head of 
the agency, the salary shall be fixed by the state board of hail insurance 
after approval by the board of examiners. Before approving any salary 
increase, the board of examiners shall review the salaries of comparable 
positions in Montana state government, other states, and private industry. 


The chairman of the state board of hail insurance shall report as pro- 
vided in section 2 [82-4002] of this act. 


History: En. Sec. 12, Ch. 169, L. 1917; Amendments - 

amd. Sec. 2, Ch. 183, L. 1921; re-en. Sec. The 1967 amendment substituted “in 

363, R. C. M. 1921; amd. Sec. 12, Ch. 40, gych amount * * * of hail insurance” for 

L. 1923; amd. Sec. 1, Ch. 165, L. 1929; «not in excess of six hundred dollars 

amd. Sec. 1, Ch. 53, L. 1951; amd. Sec. 1, ($600) per month” in the second sentence, 

Ch. 165, L. 1961; amd. Sec. 1, Ch. 188, L. and added the last two sentences in the 

1965; amd. Sec. 11, Ch. 237, L. 1967; amd. frgt paragraph. 

Sec. 38, Ch. 93, L. 1969. The 1969 amendment substituted the re- 
porting requirements of section 82-4002 for 
former provision requiring annual financial 
reports in the second paragraph. 
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CHAPTER 19—PURCHASING DEPARTMENT AND AGENT 


Section 

82-1910. Supervision of public printing. 

82-1916. Printing and publications. 

82-1924. State contracts to be awarded to lowest responsible resident bidder. 

82-1925. Residence defined—domestic corporations. 

82-1925.1. State board of equalization to determine residency of contractor—endorse- 
ment upon license—applications for redetermination of residency—furnish 
ing lists—board’s determination as prima facie evidence. 

82-1926. Contract provision for preference to Montana products—failure to comply— 
federal-aid projects. 

82-1927. Restriction on submitting additional bids when working beyond contract time. 

82-1928. Excusable delays not considered working beyond contract time. 


82-1906. (289) Contracts for printing and supplies. 
Cross-References 
Printing defined, sec. 19-103.1. 


— 82-1910. (293) Supervision of public printing. (1) The state pur- 
chasing agent shall supervise and attend to all public printing and shall 
prevent duplication and unnecessary printing; all forms, blanks, and docu- 
ments printed for distribution to the departments of state government 
or state institutions shall be serially numbered and indexed by the state 
purchasing agent and sample copies of each thereof permanently retained 
in his hbrary; and the state purchasing agent shall from time to time 
furnish to the public general information as to the nature, description, and 
official numbers of such reports as are available for public distribution. 

(2) The state controller shall not approve a claim for printing sub- 
mitted by any state officer, agency, or institution unless: 

(a) a purchase order has been prepared and approved by the state 
purchasing agent prior to ordering the printing ; or 

(b) written approval has been given by the state purchasing agent 
to order the printing without preparation of a purchase order. 

History: En. Sec. 10, Ch. 197, L. 1921; paragraph as subsection (1), deleted “the” 
re-en. Sec. 293, R. C. M. 1921; amd. Sec. 1, before “state government,” and added 
Ch. 15, L. 1969. subsection (2). 

Amendments Cross-Reference 

The 1969 amendment designated the first Printing defined, see. 19-103.1. 


82-1916. (293.6) Printing and publications. The state purchasing 
agent shall have exclusive power, subject to the consent and approval of 
the governor, to contract for all printing for any purpose used by the state 
of Montana in any state office, elective or appointive or by any state 
board, commission, bureau, state institution or department except the 
printing of the decisions of the supreme court as provided in section 82-2004, 
and shall supervise and attend to all public printing of the state of 
Montana in the manner in this act provided, and shall prevent duplica- 
tion and unnecessary printing; all forms, blanks and documents printed 
for distribution to the departments of the state government or state insti- 
tutions shall be serially numbered and indexed by the state purchasing 
agent and sample copies of each thereof permanently retained in his office ; 
and the state purchasing agent shall from time to time furnish to the 
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public general information as to the nature, description and official num- 
bers of such reports as are available for public distribution. 

Unless otherwise provided by law, the state purchasing agent in letting 
contracts as provided in this act, for the printing, binding and publishing 
of all laws, journals and reports of the various offices, departments, boards, 
commissions and institutions of the state, shall have the power to determine 
the quantity, quality, style and grade of all such printing, binding and 


publishing. 

History: En. Sec. 6, Ch. 66, L. 1923; 
amd. Sec. 7, Ch. 80, L. 1961; amd. Sec. 9, 
Ch. 261, L. 1967; amd. Sec. 43, Ch. 93, L. 
1969. 


Compiler’s Notes 


Section 82-2004, referred to in the first 
paragraph of this section, was repealed 
by See. 2, Ch. 305, Laws 1967. For present 
law dealing with the style and publication 
of supreme court reports, see sec. 82-2002. 


Amendments 


The 1967 amendment, in the subpara- 
graph beginning “To the librarian,’ sub- 
stituted “two (2) copies of each report” 
for “forty (40) copies of printed reports 
and a minimum of four (4) copies of 
mimeographed or carbon reports’; and 
deleted the following two paragraphs 
which read, “The historical society of 
Montana shall distribute publications so 
received to the public libraries, and other 
educational, scientific, library or art in- 
stitutions of the state, which may apply 
to be put on the mailing list for all or a 
portion of the state publications; and to 


such libraries and other institutions out- 
side this state with which the historical 
society of Montana may have established 
exchange relations” and “The historical 
society of Montana shall transmit to the 
United States Library of Congress, two 
(2) copies of every administrative report 
or study”; and added the last subpara- 
graph. 

The 1969 amendment deleted the final 
three paragraphs concerning the gover- 
nor’s certification of reports for publica- 
tion and the printing and distribution of 
such reports. 


Repealing Clause 


Section 44 of Ch. 93, Laws 1969 read 
“Sections 40-2712, 41-1607, 41-1608, 46-106, 
46-242, 66-2106, 72-138, 75-1309, 75-1310, 
81-206, 81-1702.4, 82-804.3, 82-2704, 82- 
3506, and 82-3708, R. C. M. 1947, are re- 
pealed.” 


Cross-References 


Printing defined, sec. 19-103.1. 
State publications distribution center, 
sees. 44-132 to 44-139. 


82-1924. State contracts to be awarded to lowest responsible resident 
bidder. In order to provide for an orderly administration of the business 
of the state of Montana in awarding contracts for materials, supplies, 
equipment, construction, repair and public works of all kinds, it shall be 
the duty of each board, commission, officer or individual charged by law 
with the responsibility for the execution of the contract on behalf of the 
state, board, commission, political subdivision, agency, school district or a 
publie corporation of the state of Montana, to award such contract to the 
lowest responsible bidder who is a resident of the state of Montana and 
whose bid is not more than three per cent (8%) higher than that of the 
lowest responsible bidder who is a nonresident of this state. In awarding 
eontracts for purchase of products, materials, supplies or equipment such 
board, commission, officer or individual shall award the contract to any 
such resident whose offered materials, supplies or equipment are manu- 
factured or produced in this state by Montana industry and labor and 
whose bid is not more than three per cent (3%) higher than that of the 
lowest responsible resident bidder whose offered materials, supplies or 
equipment are not so manufactured or produced, provided that such prod- 
ucts, materials, supplies and equipment are comparable in quality and 
performance. This requirement shall prevail whether the law requires 
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advertisement for bids or does not require advertisement for bids and 
it shall apply to contracts involving funds obtained from the federal gov- 
ernment unless expressly prohibited he the laws of the United States or 


regulations adopted pursuant thereto. 


History: En. Sec. 1, Ch. 183, L. 1961; 
amd. Sec. 1, Ch. 197, L. 1969. 


serted the second sentence; substituted 
“requires” for “required” before ‘“adver- 
tisement for bids’ in the present third sen- 


Amendments 


The 1969 amendment substituted “three 
per cent (3%)” for “two per cent (2%)” 


tence and added “and it shall apply to 
* * * adopted pursuant thereto” at the 
end. 


before “higher” in the first sentence; in- 


82-1925. Residence defined—domestic corporations. For the purpose of 
this act the word “resident” shall include actual residence of an individual 
within this state for a period of more than one (1) year immediately prior 
to bidding; in a partnership enterprise or an association, the majority 
of all partners or association members shall have been actual residents of the 
state of Montana for more than one (1) year immediately prior to bidding; 
domestic corporations organized under the laws of the state of Montana 
are prima facie eligible to bid as residents but this qualification may be 
set aside and a successful bid disallowed where it is shown to the satisfac- 
tion of the board, commission, officer or individual charged with the re- 
sponsibility for the execution of such contract that said corporation is a 
wholly owned subsidiary of a foreign corporation or that said corporation 
was formed for the purpose of circumventing the provisions of this act 
relating to residence. Notwithstanding the foregoing, any individual, part- 
nership or corporation, foreign or domestic and regardless of ownership 
thereof, whose offered materials, supplies or equipment are manufactured 
or produced in this state by industry located in Montana and Montana 
labor shall be deemed to be a resident for the purpose of this act. 


History: En. Sec. 2, Ch. 183, L. 1961; 
amd. Sec. 2, Ch. 197, L. 1969. 


Amendments 

The 1969 amendment, in the latter por- 
tion of the first sentence, deleted “(a) 
composed of resident organizers or direc- 


interest or investment in the corporation 
for which they are acting and that the 
ownership and control of said company is 
vested in nonresidents’; deleted item des- 
ignations (b) and (¢c); added the second 
sentence; and made minor changes in 
style. 


tors of this state who have no substantial 


82-1925.1. State board of equalization to determine residency of con- 
tractor—endorsement upon license—applications for redetermination of 
residency—furnishing lists—board’s determination as prima facie evidence. 
It shall be the duty. of the state board of equalization of the state of Mon- 
tana, at the time that a public contractor makes application for a license 
under the provisions of chapter 35, Title 84 of this code, to determine 
whether or not such contractor is a “resident” of the state of Montana 
within the meaning of sections 82-1924 and 82-1925. The board shall en- 
dorse upon the contractor’s license whether or not such contractor is a 
“resident” as aforesaid. If a contractor is not a “resident” at the time 
such heense is issued, but thereafter qualifies as such, he may apply to 
the board of equalization for a redetermination of his residency, and, if 
found to qualify as a “resident,” the board shall endorse such fact upon 
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his license, together with the date of such qualification. It shall be the 
duty of the state board of equalization, upon written request of any board, 
commission, officer or individual charged by law with the responsibility 
for the execution of any contract subject to the provisions of section 
82-1924 on behalf of the state, board, commission, political subdivision, 
agency, school district or public corporation of the state of Montana, to 
furnish a list of contractors who have qualified as “residents,” as afore- 
said, to such requesting body. The determination of the board of equaliza- 
tion that a public contractor is or is not a “resident” within the meaning 
of sections 82-1924 and 82-1925 shall be prima facie evidence of such fact. 
History: En. Sec. 1, Ch. 217, L. 1967. 


Title of Act 
An act providing for the determination 


Separability Clause 


Section 2 of Ch. 217, Laws 1967 read 
“Tf any part of this act shall be held to 


by the board of equalization of the state 
of Montana of whether a bidder on public 
contracts is a “resident” within the mean- 
ing of sections 82-1924 and 82-1925, Re- 


be unconstitutional or invalid by a court 
of competent jurisdiction, it is the intent 
of the legislative assembly that all valid 
parts that are severable from the invalid 
part remain in effect.” 


vised Codes of Montana, 1947. 


82-1926. Contract provision for preference to Montana products—fail- 
ure to comply—federal-aid projects. Hach contract awarded by any po- 
litical subdivision, school district, public corporation or agency of the 
state of Montana shall contain among its provisions a requirement that 
in all instances products manufactured or produced in this state by Mon- 
tana industry and labor shall be preferred for use in all projects.and in 
all materials, supplies and equipment, if such products, materials, equip- 
ment and supplies are comparable in price and quality. Further, in this 
connection, it is the intent of this act that wherever possible products 
manufactured and produced in this state which are suitable substitutes 
for products manufactured or produced outside the state and comparable.in 
price, quality and performance, shall be preferred for use in all projects 
and in all state institutions. 

Failure to comply with the law in this respect shall disqualify such con- 
tractor as a qualified bidder for future contracts with the state of Mon- 
tana, any legal subdivision of the state of Montana, any school district, 
public corporation or agency for a period of two (2) years. 

The preference herein given to Montana products shall apply to con- 
tracts involving funds obtained from the federal government. unless ex- 
pressly prohibited by the laws of the United States or regulations adopted 
pursuant thereto. | 


_ History: En. Sec. 3, Ch. 183, L. 1961; 


no preference should be given on contracts 
amd. Sec. 3, Ch. 197, L. 1969. 


where federal aid had been obtained ex- 
cept as provided for by federal laws and 
that: section 82-1157 was not amended or 
repealed by the act enacting 82-1926. 


Amendments 


The 1969 amendment rewrote the final 
paragraph which formerly provided that 


82-1927. Restriction on submitting additional bids when working be- 
yond contract time. A public contractor, as defined in section 84-3501, 
R.C.M. 1947, who has been awarded a contract by the state of Montana, 
or any board, commission or department thereof, or by any board of 
county commissioners, or by any city or town council, or agency thereof, 
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for the construction or reconstruction of a public work, and is working 
beyond the contract time (including any authorized time extensions) shall 
not submit any additional bids or proposals, nor enter into any additional 
contract with any public agency of the state of Montana, county, or city 
thereof, until he has completely executed the contract upon which he is 
working beyond contract time, and all supplemental agreements thereto. 


History: En. Sec. 1, Ch. 141, L. 1967. board of county commissioners, or from 

; any city or town council, or agency there- 
Title of Act of, may not submit any additional bids 

An act to provide that a publie contrac- or proposals to any of the above-mentioned 
tor who is working over the contract time agencies until he has completely executed 
on a previously awarded contract from the present contract upon which he is 
the state of Montana, or any board, com- working beyond contract time; amending 
mission or department thereof, or from any section 84-3507, R. C. M. 1947. 


82-1928. Excusable delays not considered working beyond contract 
time. A public contractor shall not be considered to be working beyond 
contract time if the delay is caused by an accident or casualty produced 
by physical cause which is not preventable by human foresight, i.e., any of 
the misadventures termed an “Act of God.” 

History: En. Sec. 2, Ch. 141, L. 1967. 


CHAPTER 20—REPORTERS OF DECISIONS OF SUPREME COURT— 
PUBLICATION AND DISTRIBUTION OF REPORTS 


Section 
82-2002. . Duties of reporters. 


82-2002. (379) Duties of reporters. The reporters of the decisions of 
the supreme court shall make careful and accurate reports of the cases 
decided by the supreme court. The reports of such cases shall be made 
under the supervision of, and pursuant to rules and regulations promul- 
gated by the justices of the supreme court. Reports of all cases shall be 
furnished to the West Publishing Company for inclusion in their publica- 
tion, the Pacific Reporter, and to any other private printing or duplicating 
concern requesting such reports for publication. The board of examiners, 
on request of the supreme court, shall contract with a publishing house 
to publish volumes of reports, the style, size and format thereof to be 
determined by the justices, and such board shall in such event prepare 
and issue a call for bids and in accordance with the terms and specifica- 
tions of the call, enter into a contract with the lowest and best bidder. 


History: En. Sec. 891, Pol. C. 1895; Repealing Clause 
re-en. Sec. 307, Rev. C. 1907; re-en. Sec. Section 2 of Ch. 305, Laws 1967 read 
379, R. C. M. 1921; amd. Sec. 1, Ch. 174, “Sections 82-2003, 82-2004, 82-2005 and 
L. 1947; amd. Sec. 1, Ch. 14, L. 1961; 9.9006, Revised Codes of Montana, 1947, 
amd. Sec. 1, Ch. 305, L. 1967. are hereby repealed.” 

Amendments 


The 1967 amendment added the last 
two sentences. 


82-2003 to 82-2006. (380 to 383) Repealed. 


Repeal ) Sec. 2, Ch. 14, L. 1961), relating to the 

These sections (Secs. 892 to 895, Pol. C. style and title of supreme court reports, 
1895; Sees. 1 to 3, Ch. 1, L. 1925; See. 1, were repealed by Sec. 2, Ch. 305, Laws 
Ch," 111)! L.°1943; Sec? 1j+Cht 139)) Li. 1947 59: 9°1967, 
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CHAPTER 27—CO-ORDINATOR OF INDIAN AFFAIRS 


Section 

82-2701. Legislative policy. 

82-2702. Office of state co-ordinator of Indian affairs created—appointment of co- 
ordinator—term—salary—office. 

82-2703. Duties of co-ordinator. 


82-2701. Legislative policy. Whereas, a considerable portion of the 
citizens of the state of Montana are members of the Indian race, and, 

Whereas, in the course of the past eighty years these Indian citizens 
of the state of Montana have been driven from their native valleys and 
plains and are at present living and residing upon reservations set apart 
for such purposes by the United States of America, and by virtue of said 
isolation and supervision by the federal government, great problems of 
economic and social significance have arisen and presently exist, and that 
no suitable progress has been made to solve such problems by reason of 
the fact that the Indians and those who are attempting to aid them in the 
solution of their problems have never been able to present a co-ordinated 
and united effort in solving such problems, and 

Whereas, it is hereby declared that it is the legislative policy of this 
state that the best interests of the Indians will be served by the fostering of 
a program which is designed to establish and place our Indian citizens in a_ 
position whereby they will be able to take their rightful place in our so- 
ciety, and assume the rights, duties and privileges of full citizenship, it is 
therefore necessary that a state office of the co-ordinator of Indian affairs 
be established so that the problems of the Indians of Montana can be 
approached and reconciled from a state level in co-operation with the 
United States of America, and 

Whereas, agencies of the federal government retain jurisdiction on In- 
dian reservations in the state of Montana in the administration of economic, 
social, health, education and welfare programs for Indians, and 

Whereas, such Indians as who reside off of said reservations do not 
generally qualify for participation in such federal programs, and are often 
prohibited from voting on tribal affairs and for tribal officers, and 
_ Whereas, there are sizeable numbers of off-reservation Indians residing 
in our state of both enrolled and unofficial tribal descent (landless) whose 
needs for environmental assistance are borne by state and local agencies, 
and that these needs are derived from problems shared by all Indians, 
whether they reside on reservations or not, and in consideration of their 
desire for official voice and representation in seeking solutions to their 
problems, and 

Whereas, programs of the state of Montana should not duplicate those 
supported by agencies of the federal government as regards jurisdiction 
of Indian people, and since state responsibility is effected with off-reserva- 
tion Indians, and since such Indians require assistance to co-ordinate their 
affairs with various tribal groups and federal agencies where they have no 
official recognition, 

Then therefore, let it be resolved that the co-ordinator of Indian affairs 
should assess the problems of all Indians to include those who reside off 
of known reservations, and who seek ways and means of communicating 
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their opinions and needs to agencies of responsibility, and that the co- 
ordinator should actively assist such people in organizing such efforts and 
that he act as representative and spokesman for such organized bodies of 
Indian people whether reservation or off-reservation classification, when- 
ever such assistance is required. 


History: En. Sec. 1, Ch. 203, L. 1951; 
amd. Sec. 1, Ch. 319, L. 1969. 


Amendments 


The 1969 amendment made a minor style 
change at the end of the third paragraph 
and added the last five paragraphs. 


82-2702. Office of state co-ordinator of Indian affairs created—appoint- 
ment of co-ordinator—term—salary—office. The office of the state co- 
ordinator of Indian affairs is hereby created. The co-ordinator shall be 
appointed by the governor from a list of five (5) qualified persons agreed 
upon by the tribal councils of the respective Indian tribes of the state 
of Montana. He shall hold such office for a term of four (4) years and 
shall be paid a salary in such amount as may be specified by the legislative 
assembly in the appropriation to the co-ordinator of Indian affairs. If the 
legislative assembly does not specify the maximum salary for the co- 
ordinator, any increase in the salary of the co-ordinator must be approved 
by the board of examiners. He shall maintain his office at the state capitol in 
Helena, Montana. 


History: En. Sec. 2, Ch. 203, L. 1951; 
amd. Sec. 12, Ch. 237, L. 1967; amd. Sec. 2, 
Ch. 319, L. 1969. 


The 1969 amendment deleted a former 
fifth sentence, which read “Before ap- 
proving any salary increase the board of 


examiners shall review the salaries of com- 
parable positions in Montana state govern- 
ment, other states and private industry.” 


Amendments 


The 1967 amendment substituted “salary 
in such amount * * * and private indus- 
try” for “salary of one dollar ($1.00) per 
year.” 


82-2703. Duties of co-ordinator. It shall be the duty of the state co- 
ordinator of Indian affairs to do all necessary and proper things to carry 
out the legislative policy set forth in section 82-2701. He shall solicit reha- 
bilitation loans, educational funds, economic, health, and housing funds 
from various sources for the purpose of enabling deserving Indians to be- 
come self-sufficient. Interest rates on such loans shall not exceed four per 
cent (4%) and such loans shall be disbursed through various federal 
programs established for these purposes. 

He shall also do everything possible to bring about adequate housing 
and sanitation for Indians, whether they reside on reservations or not, 
and will co-ordinate such activities whenever necessary with the depart- 
ment of Indian affairs of the United States, the United States government 
and the state of Montana. 

He shall acquaint himself with the problems confronting the Indians 
of Montana and he shall advise the legislative and executive branches of 
the state of Montana of such problems and shall make recommendations 
for the alleviation thereof. He shall also serve the Montana delegation in 
the federal Congress as an adviser and intermediary in the field of Indian 
affairs, and shall act as spokesman for representative Indian organizations 
and groups, public and private, whenever such support is solicited. 
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History: En. Sec. 3, Ch. 203, L. 1951; 
amd. Sec. 3, Ch. 319, L. 1969. 


Amendments 

The 1969 amendment, in the second sen- 
tence of the first paragraph, inserted “edu- 
cational funds, economic, health, and hous- 
ing funds” after “rehabilitation loans” and 
substituted “various federal programs es- 
tablished for these purposes” for “Indian 


82-2704. Repealed. 


Repeal 
Section 82-2704 (Sec. 4, Ch. 203, L. 
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loan associations to be established on the 
various reservations” at the end of the 
third sentence; in the second paragraph, 
substituted “and sanitation * * * when- 
ever necessary” for ‘on Indian reservations 
and in general to promote the welfare of 
our Indian citizens, and in doing these 
things he will co-ordinate”; and in the 
third paragraph, added “and shall act * * * 
whenever such support is solicited.” 


ordinator of Indian affairs, was repealed 
by Sec. 44, Ch. 938, Laws 1969. 


1951), relating to reports by the state co- 


CHAPTER 30—NATURAL RESOURCES AND DEVELOPMENT COUNCIL 


Section 
82-3001. Creation of interdepartmental advisory council. 
82-3002. Organization of the council. 

Powers and duties of the council. 


82-3003. 


82-3001. Creation of interdepartmental advisory council. There is 
hereby created an interdepartmental advisory council, to be known as the 
council on natural resources and development (hereinafter referred to as 
the “ecouncil”). It shall be composed of the following: The commissioner 
of state lands and investments, director of the department of state fish 
and game, state forester, secretary of the grass conservation commission, 
director of the Montana water resources board, executive secretary of the 
oil and gas conservation commission, director of the state bureau of mines 
and geology, state highway engineer, commissioner of agriculture, execu- 
tive officer of the state board of health, director of planning and economic 
development, executive secretary of the state soil conservation committee, 
chairman of the outdoor recreation advisory committee, a member of the 
water well contractor’s examining board, the secretary of the water pol- 
lution council and a member of the sanitarians registration council. 


History: En. Sec. 1, Ch. 95, L. 1953; 
amd. Sec. 4, Ch. 280, L. 1965; amd. Sec. 1, 
Ch. 230, L. 1967; amd. Sec. 1, Ch. 269, L. 
1969. 


Amendments 


The 1967 amendment substituted ‘“di- 
rector of the department of state fish and 
game” for “state game warden”; substi- 
tuted “director of the Montana water 
resources board” for “a person designated 


substituted “the oil and gas conservation 
commission” for “the oil conservation 
board”; deleted “and” after “geology”; 
added “commissioner of agriculture * * * 
soil conservation committee” at the end of 
the section; and made a minor change in 
punctuation. 

The 1969 amendment added “chairman of 
the outdoor recreation advisory commit- 
tee * * * sanitarians registration council” 
at the end. 


by the state water conservation board”; 


82-3002. Organization of the council. The council shall organize with- 
in thirty (380) days after this act shall take effect by the election of a 
secretary and such other officers as it may deem necessary; the director 
of the Montana water resources board shall be the permanent chairman 
of the council. Thereafter, it shall hold meetings at least once every sixty 
(60) days at the seat of government in Helena, Montana, and shall hold 


102 


STATE RECORDS 82-3207 


additional meetings if and when the governor shall require it to do so. 
Notice of the meetings shall be given to the governor and representatives 
of the press by the secretary of the council. 


History: En. Sec. 2, Ch. 95, L. 1953; = tarv” and added “the director * * * shall 
amd. Sec. 2, Ch. 269, L. 1969. be permanent chairman of the council”; 
in the second sentence, substituted “meet- 

Amendments ings at least once every sixty (60) days” 

The 1969 amendment, in the first sen- for “quarterly meetings” after “it shall 
tence, deleted “chairman” before “seere- hold”; and added the last sentence. 


82-3003. Powers and duties of the council. The duties of the council 
shall be 


(a) and (b). * * * [Same as parent volume. | 

(c) The preparation of reports and recommendations in regard to 
matters which the governor shall bring to their attention or which, in their 
judgment, ought to be brought to the attention of the governor. 

(d) At each regular meeting of the council, each member of the coun- 
cil shall make a written summary report of the programs or activities of 
his state agency with regard to water problems in the state. A copy of 
each report shall be delivered to the governor and to the secretary of the 
council prior to its regular meetings. 

(e) Said meetings shall be open to interested members of the legisla- 
ture. 

({) Immediately following each meeting, the secretary of the council 
shall prepare summary minutes and send copies to each member and to 
the governor. 

History: En. Sec. 3, Ch. 95, L. 1953; Amendments 


amd. Sec, 3, Ch. 269, L. 1969. The 1969 amendment substituted “gov- 
ernor shall bring” for “governor may 
bring” in subdivision (¢); and added sub- 
divisions (d) through (f). 


CHAPTER 31—STATE AGENCY FOR SURPLUS PROPERTY 


82-3105. Superintendent of public instruction, etc. 
Cross-References 


Bonds of state officers and employees, 
see. 6-105 et seq. j 


CHAPTER 32—STATE RECORDS 
Section 
82-3207. Declaration of public policy as to preservation of state records. 
82-3208. State archives created—appointment of archivist—duties and compensation. 
82-3209. Archivist to preserve noncurrent records of permanent value—programs for 
management of records. 


82-3207. Declaration of public policy as to preservation of state records. 
The legislative assembly declares that it is the public policy of the state 
‘of Montana that noncurrent. records of permanent value to the state should 
sbé preserved and protected; that the operations of state government should 
be made more efficient, more effective, and. more economical through cur- 
rent records management; and that to the end that the people may receive 
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maximum benefit from a knowledge of state affairs, the state should pre- 
serve its noneurrent records of permanent value for study and research. 


History: En. Sec. 1, Ch. 108, L. 1969. appointment of a state archivist to pre- 
serve nonecurrent records of permanent 
Title of Act value to the state and to assist state offi- 


An act ereating a state archives in the cers and agencies in records management. 
Montana historical society; providing for 


82-3208. State archives created—appointment of archivist—duties and 
compensation. There is a state archives in the Montana historical society 
for the preservation of noncurrent records of permanent value to the state 
and for records management. The director of the Montana historical society 
shall appoint a state archivist who serves at the pleasure of the director, 
define his duties, and fix his compensation with the approval of the board 
of trustees of the Montana historical society. 

History: En. Sec. 2, Ch. 108, L. 1969. 


82-3209. Archivist to preserve noncurrent records of permanent value 
—programs for management of records. The state archivist shall preserve 
noncurrent records of permanent value and shall establish and administer 
an active, continuing program for the economical and efficient manage- 
ment of state records. Upon request, he shall assist and advise in’ the 
establishment of records management programs in the executive, legisla- 
tive, and judicial branches of state government with due regard to the 
functions of the officers and agencies involved. 

History: En. Sec. 3, Ch. 108, L. 1969. 


CHAPTER 33—DEPARTMENT OF ADMINISTRATION 


Section 

82-3303. Divisions within department. 

82-3306. Supervision of mailing facilities—data processing, computer, duplicating, 
copying, and automatic typing facilities. 

82-3316. Authority to construct buildings. 

82-3317. Supervision of construction of buildings. 


82-3303. Divisions within department. The department shall consist of 
the following divisions: 

(1) to (4). * * * [Same as parent volume. | 

(5) Budget 
Each division shall be administered by a division head who shall be ap- 
pointed by, and serve at the pleasure of the controller. 


History: En. Sec. 3, Ch. 271, L. 1963; Amendments 
amd. Sec. 2, Ch. 101, L. 1969. The 1969 amendment added “(5) Budg- 
et” to the list of divisions. 


82-3306. Supervision of mailing facilities—data processing, computer, 
duplicating, copying, and automatic typing facilities. (1) The controller 
shall maintain and supervise any central mailing facilities for state agencies 
in the capitol area. 
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(2) The controller shall establish regulations governing the procure- 
ment of data processing equipment, duplicating and copying equipment, 
and equipment generally prescribed for automatic typing. The regula- 
tions of the state controller shall be formulated with the advice of a com- 
mittee consisting of a representative of the board of regents, a representa- 
tive of the state highway commission, and two (2) members appointed 
by the other two, and one (1) of the appointed members shall have special 
knowledge or experience with data processing equipment and one (1) shall 
have special knowledge or experience with the other named office equip- 
ment. Within these regulations the controller shall supervise the procure- 
ment and location of the herein named equipment for all state agencies, 
other than the department of public instruction. 


History: En. Sec. 6, Ch. 271, L. 1963; The 1969 amendment deleted “the budg- 
amd. Sec. 1, Ch. 298, L. 1967; amd. Sec. 3, et director’ after “committee consisting 
Ch. 101, L. 1969. of” and substituted “two” for “three” 
after “members appointed by the other” in 


Amendments the second sentence of subsection (2). 


“The 1967 amendment numbered the 
original paragraph of the section “(1)”; 
and added subsection (2). 


82-3316. Authority to construct buildings. (1) Except as provided 
in subsection (2) of this section, a building costing more than twenty-five 
thousand dollars ($25,000) may not be constructed without the consent of 
the legislative assembly. When a building costing more than twenty-five 
thousand dollars ($25,000) is to be financed in such a manner as not to 
require legislative appropriation of moneys, such consent may be in the 
form of a joint resolution. 

(2) (a) The governor may authorize the emergency repair or altera- 
tion of a building. 


(b) The regents of the Montana university system may authorize the 
construction of revenue-producing facilities referred to in section 75-216, 
if they are to be financed wholly from the revenues therein described. 


(c) The regents of the Montana university system, with the consent 
of the governor, may authorize the construction of a building that is 
financed wholly with federal or private moneys, if the construction of 
such a building will not result in any new programs. 


History: En. Sec. 16, Ch. 271, L. 1963; 
amd. Sec. 2, Ch. 13, L. 1967. 


Amendments 


-The 1967 amendment substituted “may” 
for “shall” after “such consent” near the 
end of subsection (1); substituted “Mon- 
tana university system” for “university 
of Montana” near the beginning of sub- 
section (2)(b); substituted “revenue pro- 
ducing facilities referred to in section 
75-216” for “residence halls, dormitories, 
apartments and other student housing fa- 


82-3317. Supervision of construction of buildings. 


cilities; dining rooms and halls and other 
food service facilities; and student union 
building and facilities” in subsection (2) 
(b); and added “if they are to be financed 
wholly from the revenue therein de- 
seribed” at the end of subsection (2)(b). 


Effective Date 

Section 3 of Ch. 13, Laws 1967 provided 
the act should be in effect from and after 
its passage and approval. Approved Feb- 
ruary 2, 1967. 


For the con- 


(1) 


struction of a building costing more than ten thousand dollars ($10,000.00) 


the state controller shall: 
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(a) to(e). * * * [Same as parent volume. | 

(f) Coneur in construction projects where the proposed cost is less 
than ten thousand dollars ($10,000.00), but more than three thousand dol- 
lars ($3,000.00), provided that before any contract is approved for con- 
struction, alteration or improvement no less than three (3) separate in- 
formal bids shall be procured from bona fide contractors duly licensed as 
such in the state of Montana. 

(g) Not require the provisions of Montana law relating to advertising, 
bidding or supervision where proposed construction costs are less than 
three thousand dollars ($3,000.00). 

(2). * * * [Same as parent volume. | 


History: En. Sec. 17, Ch. 271, L. 1963; Amendments 


amd. Sec. 2, Ch. 264, L. 1969. The 1969 amendment added subdivisions 
(f) and (g) to subsection (1). 


CHAPTER 85—COMMISSION ON PROBLEMS OF AGING 


Section 

82-3501. Commission created. 

82-3502. Composition of commission—appointment and terms of members. 
82-3503. Quorum of commission—officers—meetings. 

82-3504. Functions of commission. 

82-3505. Grants and gifts to commission—deposit and availability. 


82-3501. Commission created. There is hereby created the commission 
on aging, hereafter called ‘the commission.” 
History: En. Sec. 1, Ch. 73, L. 1965; mission on aging” for “committee on 


amd. Sec. 1, Ch. 12, L. 1967. problems of aging” near the beginning of 
the section and substituted “commission” 
Amendments for “committee” at the end of the section. 


The 1967 amendment substituted “com- 


82-3502. Composition of commission—appointment and terms of mem- 
bers. The commission shall consist of fifteen (15) members appointed by 
the governor as follows: One (1) member each from the following offices: 
state board of health, department of public institutions, Montana medical 
association, public employees’ retirement system, department of public 
welfare, Montana nurses association, Montana nursing home association, 
the legislative assembly. Seven (7) citizen members shall be selected on 
the basis of active interest, experience and ability, none of whom shall be 
employees of the state. Five (5) commission members shall be appointed 
initially for terms of one (1) year; five (5) shall be appointed initially for 
terms of two (2) years, five (5) shall be appointed initially for terms of 
three (3) years. An appointment to replace a member whose term has 
expired shall be for three (8) years. An appointment to replace a member 
whose term has not expired shall be for the remainder of the term. 

History: En. Sec. 2, Ch. 73, L. 1965; Amendments 


amd. Sec. 2, Ch. 12, L. 1967. The 1967 amendment substituted “com- 
mission” for “committee” wherever it ap- 
pears in the section. 


82-3503. Quorum of commission—officers—meetings. A majority of 
the members of the commission shall constitute a quorum for the trans- 
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action of business. The commission shall elect a chairman, a vice-chairman, 

a secretary and such other officers as it deems necessary. The commission 

shall meet on call of the chairman of the commission or the governor. 
History: En. Sec. 3, Ch. 73, L. 1965; Amendments 


amd. Sec. 3, Ch. 12, L. 1967. The 1967 amendment substituted “com- 
mission” for “committee” wherever it ap- 
pears in the section. 


82-3504. Functions of commission. The commission shall: 1. to 4. 
* * * [Same as parent volume. | 
History: En. Sec. 4, Ch. 73, L. 1965; Amendments 


amd. Sec. 4, Ch. 12, L. 1967. The 1967 amendment substituted “The 
commission” for “The committee” at the 
beginning of the section. 


82-3505. Grants and gifts to commission—deposit and availability. The 
commission may receive on behalf of the state any grant from the federal 
government or any grant or gift from any source and accept the same 
so that the title shall pass to the state. All grants, grants-in-aid, or gifts 
shall be deposited with the state treasurer and shall be continuously avail- 
able to the commission. 

History: En. Sec. 5, Ch. 73, L. 1965; Amendments 


amd. Sec. 5, Ch. 12, L. 1967. The 1967 amendment substituted “com- 
mission” for “committee” wherever it ap- 
pears in the section. 


82-3506. Repealed. 


Repeal port of the commission on aging, was re- 


Section 82-3506 (Sec. 6, Ch. 73, L. 1965; Ppealed by See. 44, Ch. 93, Laws 1969. 
Sec. 6, Ch. 12, L. 1967), relating to the re- 


CHAPTER 36—MONTANA ARTS COUNCIL 


Section 

82-3601. Montana arts council created—purposes. 

82-3602. Appointment of council members—qualifications. 

82-3603.. Terms of council members—chairman and _ vice-chairman—vacancies—ex- 
penses of members. 

82-3604. Executive committee—functions. 

82-3605. Employment of officers and employees—compensation. 

82-3606. Duties of council. 

82-3607. Gifts and donations received—deposit and use. 

82-3608. Contracts for services and co-operative endeavors. 

82-3609. Fund-raising drives—deposit and use of proceeds. 


~ 82-3601. Montana arts council created—purposes. In recognition of 
the increasing importance of the arts in the lives of the citizens of Montana, 
of the need to provide opportunity for our young people to participate in 
the arts and to contribute to the great cultural heritage of our state and 
nation, and of the growing significance of the arts as an element which 
makes living and vacationing in Montana desirable to the people of other 
states, the Montana arts council is hereby created as an agency of state 
government. 
History: En. Sec. 1, Ch. 2, L, 1967. Title of Act 
An act creating the Montana arts coun- 
cil and prescribing its powers and duties. 
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82-3602. Appointment of council members—qualifications. The Mon- 
tana arts council shall consist of fifteen (15) members appointed by the 
governor, by and with the consent of the senate. In so far as possible, 
the governor shall appoint members from the various geographical areas 
of the state who have a keen interest in one or more of the arts and a 
willingness to devote time and effort in the public interest without 
compensation. 

History: En. Sec. 2, Ch. 2, L. 1967. 


82-3603. Terms of council members—chairman and vice-chairman— 
vacancies—expenses of members. The term of office of each member shall 
be five (5) years; provided, however, that of the members first appointed, 
five (5) shall be appointed for terms of one (1) year, five (5) for terms 
of three (8) years, and five (5) for terms of five (5) years. The governor 
shall designate a chairman and a vice-chairman from the members of the 
council to serve as such at the pleasure of the governor. The chairman 
shall be the chief executive officer of the council. Other than the chairman, 
no member of the council who serves a full five (5) year term shall be 
eligible for reappointment during a one (1) year period following the 
expiration of his term. Each vacancy shall be filled for the balance of the 
unexpired term in the same manner as the original appointment. The 
members of the council shall not receive any compensation for their serv- 
ices, but shall be reimbursed for their actual and necessary expenses in- 
curred in the performance of their duties as members of the council. 

History: En. Sec. 3, Ch. 2, L. 1967. 


82-3604. Executive committee—functions. The council may select an 
executive committee of five (5) members and delegate to the committee 
such functions in aid of the efficient administration of the affairs of the 
council as the council deems advisable. 

History: En. Sec. 4, Ch. 2, L. 1967. 


82-3605. Employment of officers and employees—compensation. The 
chairman may employ, and at pleasure remove, administrative officers and 
other employees as may be needed and fix their compensation within the 
amounts made available for such purposes. 

History: En. Sec. 5, Ch. 2, L. 1967. 


82-3606. Duties of council. The duties of the council shall be: 


(1) To encourage throughout the state the study and presentation of 
the arts and to stimulate public interest and participation therein; 


(2) To co-operate with public and private institutions engaged within 
the state in artistic and cultural activities, including but not limited to, 
music, theatre, dance, painting, sculpture, architecture and allied arts and 
crafts and to make recommendations concerning appropriate methods to 
encourage participation in and appreciation of the arts to meet the legiti- 
mate needs and aspirations of persons in all parts of the state; 

(3) To foster public interest in the cultural heritage of our state and to 
expand the state’s cultural resources; 
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(4) To encourage and assist freedom of artistic expression essential 
for the well-being of the arts; 


(5) To report as provided in section 2 [82-4002] of this act. 


History: En. Sec. 6, Ch. 2, L. 1967; erence to the reporting requirements of 
amd. Sec. 39, Ch. 93, L. 1969. section 82-4002 for former provision re- 
quiring reports to governor and legislature 


Amendments in even-numbered years. 


The 1969 amendment substituted the ref- 


82-3607. Gifts and donations received—deposit and use. The council 
may acquire, accept, receive, dispose and administer in the name of the 
council any gifts, donations, properties, securities, bequests and legacies 
that may be made to it. Moneys received by donation, gift, bequest or 
legacy, unless otherwise provided by the donor, shall be deposited in the 
earmarked revenue fund of the state treasury and used for the general 
operation of the council. The council is the official agency of the state 
to receive and disburse any funds made available by the National Founda- 
tion on the Arts. 


History: En. Sec. 7, Ch. 2, L. 1967. 


82-3608. Contracts for services and co-operative endeavors. The coun- 
cil may contract with individuals, organizations and institutions for services 
or co-operative endeavors furthering the objectives of the council’s 
programs. 


History: » En... Sec. °8,.Ch. 2, L. 1967. 


82-3609. Fund-raising drives—deposit and use of proceeds. The coun- 
cil may engage in such fund-raising drives and public contribution cam- 
paigns as will contribute to its continued development and support. All 
revenues received in such manner shall be deposited in the earmarked rev- 
enue fund of the state treasury and may not be used for any purposes 
other than the improvement, development and operation and programs 
of the council. 


History: En. Sec. 9, Ch. 2, L. 1967. the act should be in effect from and after 


its passage and approval. Approved Janu- 
Effective Date iegs19) 1967. a i 


Section 10 of Ch. 2, Laws 1967 provided 


CHAPTER 37—PLANNING AND ECONOMIC DEVELOPMENT ACT 


Section 

82-3701. Short title. 

82-3702. Declaration of necessity and public policy. 

82-3703. Planning and economic development commission. 

82-3704. Executive head of department—appointment—compensation. 

82-3705. Functions of department. 

82-3706. Contracts and agreements for projects and programs—co-operation with 
other agencies. 

82-3707. Administrators of sections of department—appointment of personnel. 

82-3709. Planning board abolished—records, property and moneys transferred. 


82-3701. Short title. This act shall be known and may be cited as 
the “Montana Planning and Economic Development Act of 1967.” 
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History: En. Sec. 1, Ch. 19, L. 1967. of state government to foster planning, 

: growth and diversification of industry and 

Title of Act commerce; abolishing the planning board; 

An act creating a planning and economic and repealing sections 89-301 through 89- 
development commission and a department 309, R. C. M. 1947. 


82-3702. Declaration of necessity and public policy. It is hereby de- 
clared to be a necessity and the public policy of the state of Montana 
to promote, stimulate and encourage the planning and development of the 
economy of the state in order to provide for the social and economic pros- 
perity of its citizens. Such promotion and development of industry, com- 
merece, agriculture, labor and natural resources of the state requires that 
cognizance be taken of the continuing migration of people to the urban 
areas in search of job opportunities, and the fact that Montana is making 
a needed transition to a diversified economy. Community planning, greater 
diversification and attraction of additional industry, accelerated develop- 
ment of natural resources, expansion of existing industry, creation of 
new uses for agricultural products, greater emphasis on scientific research, 
development of new markets for the products of the state and the attain- 
ment of a proper balance in the over-all economic base are all necessary 
in order to create additional employment opportunities, increase personal 
income and promote the general welfare of the people of this state, The 
planning and economic development commission and department herein- 
after created shall be regarded as performing a governmental function in 
earrying out the provisions of this act. 


History: En. Sec. 2, Ch. 19, L. 1967. 


82-3703. Planning and economic development commission. There is 
hereby created a department of state government to be known as the 
“department of planning and economic development,” of which the gov- 
erning board shall be a commission designated as the “planning and de- 
velopment commission.” The commission shall consist of seven (7) mem- 
bers, and the governor shall be an ex officio member thereof. The governor 
shall appoint a chairman of the commission as provided hereafter. The 
other five (5) members of the commission shall be appointed by the gov- 
ernor, shall represent various community and economic interests, and shall 
be residents and qualified electors of the state. On or before the effective 
date of this act, the governor shall appoint one (1) member whose term 
of office shall expire on May 1, 1968, one (1) member whose term of office 
shall expire on May 1, 1969, one (1) member whose term of office shall 
expire on May 1, 1970, one (1) member whose term of office shall expire 
on May 1, 1971, and one (1) member whose term of office shall expire on 
May 1, 1972. Except appointments to fill unexpired terms, each appoint- 
ment thereafter shall be for a period of five (5) years. Members of the 
commission may be removed by the governor, and any vacancy caused 
by death, removal, disqualification or resignation shall be filled by ap- 
pointment as hereinabove provided. 


The commission shall select from its membership a vice-chairman, a 
secretary, and such other officers as it may determine to be necessary. The 
commission shall adopt such rules and regulations for the discharge of its 
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duties as it may. from time to time deem necessary, and each member 
except the governor and the chairman of the commission shall receive the 
sum of fifteen dollars ($15.00) per day for each day actually engaged in 
the performance of the duties of office, and shall be reimbursed for actual 
and necessary expenses incurred in the performance of the duties of office. 
The commission is empowered to exercise general supervision of the de- 
partment, shall establish policy, and shall approve programs undertaken. 
History: En. Sec. 3, Ch. 19, L. 1967. 


82-3704. Executive head of department—appointment—compensation. 
The executive head of the department is the chairman of the commission, 
who shall be appointed by the governor, with the consent of the senate, 
and shall hold office at the pleasure of the governor. The chairman of 
the commission shall receive such compensation as is fixed by the 
legislature. 

History: En. Sec. 4, Ch. 19, L. 1967. 


82-3705. Functions of department. The department shall serve as the 
agency of state government in developing the full potential of the state’s 
human and natural resources. To this end the department shall perform 
the following functions: | 

(A) State Planning. 


(1) Develop and adopt a comprehensive plan for the physical devel- 
opment of the state of Montana. 


(2) Make such economic and social studies as may be needed to ac- 
complish the purposes of this act. 

(3) Co-ordinate and assist regional development groups in the com- 
prehensive development of the resources of the region to the betterment 
of Montana. 

(4) Assemble and correlate information for the purpose of making 
long-range plans for economic and resource development of the state and 
its subdivisions relating to all of the factors which influence the develop- 
ment of new and existing economic enterprises, including taxes and the 
regulation of industry. 

(5) Provide advice and assistance to Montana business and labor in 
the field of economic development and bring to the attention of the gov- 
ernor those significant problems adversely affecting economic develop- 
ment which may be relieved by state action. 

(6) Locate and maintain information on prime sites for industrial, ag- 
ricultural, mineral, forestry, commercial, and residential development and 
on sites of historical importance, and make recommendations for. pro- 
tecting and preserving such sites. 

(7) Apply for, accept and administer grants from the federal govern- 
ment or other public or private sources to accomplish the objectives of 
this act, and enter into contracts, including agreements with adjoining 
states, with respect to planning involving adjoining states. 

(8) Serve as the consultative, co-ordinating, and advisory agency for 
state departments, officials, and agencies in state planning and for en- 
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couraging and aiding local planning bodies, either directly or by securing 
planning assistance, consulting services and technical aid, which may 
include land use, demographic and economic studies and surveys, and 
comprehensive plans. 

(B) Community Development. 

(1) Co-operate with and provide technical assistance to county, mu- 
nicipal, state and regional planning commissions, zoning commissions, parks 
or recreation boards, community development groups, community action 
agencies, and similar agencies created for the purposes of aiding and 
encouraging orderly productive and co-ordinated development of the 
communities of the state. 

(2) Assist the governor in co-ordinating the activities of state agencies 
which have an impact on solution of community development problems 
and implementation of community plans. 

(3) Serve as a clearinghouse for information, data, and other ma- 
terials which may be helpful or necessary to local governments to dis- 
charge their responsibilities and provide information on available federal, 
state financial and technical assistance. 

(4) Carry out continuing studies and analyses of the problems faced 
by communities within the state and develop such recommendations for 
administrative or legislative action as appear necessary. In carrying out 
such studies and analyses, the department shall pay particular attention 
to the problems of metropolitan, suburban, and other areas in which eco- 
nomic and population factors are rapidly changing. 

(C) Recreational Development. 

(1) Exercise state responsibility for that part of recreational plan- 
ning and development which is directly related to private investment in 
recreational facilities. 

(2) Assemble and correlate information which may influence the 
development of recreational enterprises and disseminates the same to 
persons, firms or corporations with bona fide interest in constructing or 
maintaining recreational facilities open to the public. 

(D) Economie Development. 

(1) Provide co-ordinating services to aid state and local groups in 
the promotion of new economic enterprises and conduct publicity and 
promotional activities in connection therewith. 

(2) Collect and disseminate information regarding the advantages of 
developing agricultural, recreational, commercial and industrial enter- 
prises within this state. é 

(3) Serve as the state’s official liaison between persons interested in 
locating new economic enterprises in Montana and state and local groups - 
seeking new enterprises. 

(4) Aid communities interested in obtaining new business or expanding 
existing business. 

(5) Study and promote means of expanding markets for Montana 
products. 

(6) Encourage and co-ordinate public and private agencies or bodies 
in publicizing the facilities and attractions of the state. 

History: En. Sec. 5, Ch. 19, L. 1967. 
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82-3706. Contracts and agreements for projects and programs—co- 
operation with other agencies. The department may contract for consulting 
_ services for the purpose of undertaking and conducting planning and study 
projects. It may make agreements with other state agencies in order to 
effectuate 118 own research programs. It may initiate research, but when 
possible shall make full use of and strengthen the research resources of 
other state agencies, including the university system. Other state agencies 
are directed to provide the department with such information as will 
assist it in carrying out the purposes of this act. 


The department shall assist and co-operate with other state agencies 
and officials, with official organizations of elected officials in the state, with 
local governments and officials, and with federal agencies and officials, 
in carrying out the functions and duties of the department. 

It may consult with private groups and individuals, and if the depart- 
ment deems it desirable, hold public hearings to obtain information for 
the purposes of carrying out this act. 

History: En. Sec. 6, Ch. 19, L. 1967. 


82-3707. Administrators of sections of department—appointment of 
personnel. Each division or section of the department may be under the 
management of an administrator, responsible to the chairman of the com- 
mission, and such administrators and all subordinate personnel of the 
department shall be appointed by the chairman of the commission, with 
the consent of the commission. 

History: En. Sec. 7, Ch. 19, L. 1967. 


82-3708. Repealed. 
Repeal planning and development commission, was 


Section 82-3708 (See. 8, Ch. 19, L. repealed by Sec. 44, Ch. 938, Laws 1969. 
1967), relating to the annual report of the 


82-3709. Planning board abolished —records, property and moneys 
transferred. The state planning board is abolished. All records, property 
and moneys of the state planning board are transferred to the planning 
and economic development commission. 


History: En. Sec. 9, Ch. 19, L. 1967. “Sections 89-301, 89-302, 89-303, 89-304, 
; 89-305, 89-306, 89-307, 89-308, and 89-309, 

Repealing Clause R. C. M. 1947 are repealed.” 

Section 10 of Ch. 19, Laws 1967 read 


CHAPTER 38—POST-ENEMY-ATTACK CONTINUITY IN GOVERNMENT 


Section 

82-3801. Citation of act—constitutional basis. 

82-3802. Succession to governorship. 

82-3803. Succession to boards of county commissioners. 
82-3804. Succession in city or town governing bodies. 
82-3805. Succession for city or town executives. 
82-3806. Provision for quorum. 

82-3807. Moving seat of state government. 

82-3808. Moving seat of local government. 

82-3809. Duration of operation of act. 
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82-3801. Citation of act—constitutional basis. This act may be cited 
as “The Post-Enemy-Attack Continuity in Government Act” and is in 
implementation of section 46, article V of the Montana constitution. 

History: En. Sec. 1, Ch. 268, L. 1967. Title of Act 


An act to provide for post-enemy-attack 
continuity in government. 


82-3802. Succession to governorship. Following an enemy attack, the 
line of succession to the office of governor, as set forth in section 16, article 
VII of the constitution of Montana, shall be extended to members of the 
legislative assembly in the order of their seniority. For purposes of this 
section the term “seniority” means the member who has served in the 
legislature for the longest continuous period of time up to and including 
his current term. If two (2) or more members of the legislative assembly 
have equal seniority, the line of succession among them shall be from 
eldest to youngest in age. 

History: En. Sec. 2, Ch. 268, L. 1967. 


82-3803. Succession to boards of county commissioners. In case of a 
vacancy on any board of county commissioners occurring during or follow- 
ing an enemy attack if the judge or judges of the judicial district in 
which the vacancy occurs be not available to make the appointment as 
provided in section 4, article XVI of the Montana constitution then the 
district judges of all other judicial districts shall be authorized to make 
such appointment, provided, however, that of the available judges in the 
state of Montana that judge who holds court in the county seat closest 
to the county seat where the vacancy occurs shall be responsible for 
making the appointment to fill the vacancy. 

History: En. Sec. 3, Ch. 268, L. 1967. 


82-3804. Succession in city or town governing bodies. In the event 
that no members of a city or town council or commission are available 
following an enemy attack then the board of county commissioners of 
the county in which such city or town is located shall appoint successors 
to act in place of the unavailable members. 

History: En. Sec. 4, Ch. 268, L. 1967. 


82-3805. Succession for city or town executives. In the event that the 
executive head of any city or town is unavailable, following an enemy 
attack, to exercise the powers and discharge the duties of his office, then 
those members of the city or town council or commission available shall, 
by majority vote, choose a successor to act as the executive head of such 
city or town. 

History: .En. Sec. 5, Ch. 268, L. 1967. 


82-3806. Provision for quorum. If, following an enemy attack, the 
legislature or any state or local government council, board, or commission 
is unable to assemble a quorum as defined by the constitution of Montana 
or by statute then those legislators or members of the council, board, or 
commission available for duty shall constitute the legislature or board, 
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or commission; and aforesaid quorum requirements shall be suspended; 
and, where the affirmative vote of a specified proportion of members for 
the approval of any action would otherwise be required, the same propor- 
tion of those voting thereon shall be sufficient. 

History: En. Sec. 6, Ch. 268, L. 1967. 


82-3807. Moving seat of state government. Following an enemy attack 
in which the seat of state government at Helena has been rendered un- 
suitable for use in that capacity the seat of state government may be moved 
to an alternate location within the boundaries of the state of Montana 
by proclamation of the governor. He shall consider other Montana cities 
in order of their population in the last federal census, giving consideration 
to available communications, office space and such other factors as may 
seem to him pertinent. Such move of the seat of government shall be 
effective until it is again moved by proclamation of the governor or action 
by the legislature. 

History: En. Sec. 7, Ch. 268, L. 1967. 


82-3808. Moving seat of local government. Following an enemy at- 
tack in which the seat of local government of any political subdivision of 
the state shall have been rendered unsuitable for use in that capacity, in 
the opinion of the governing body of that political subdivision, such seat 
of government may be moved by said governing body to such other 
location as they deem most suitable. 

History: En. Sec. 8, Ch. 268, L. 1967. 


82-3809. Duration of operation of act. The provisions of this act shall 
become inoperative at the time of the convening of the first legislative 
assembly following the emergency which originally made such provisions 
operative. 

History: En. Sec. 9, Ch. 268, L. 1967. 


CHAPTER 39—TELETYPEWRITER COMMUNICATIONS SYSTEM 
FOR LAW ENFORCEMENT 


Section~ 

82-3901. Establishment of communications system—inclusion of other state agencies. 

82-3902. Appointment of communications committee—members—term of office—vacan- 
cies—meetings—compensation—duties. 

82-3903. Powers of attorney general in carrying out provisions of act—operational 
charges—assessments. 

82-3904. Participation in system by local and other agencies. 

82-3905. Co-operation with federal law enforcement agencies—attorney general to 
enter agreements. 

82-3906. Attorney general’s report. 


82-3901. Establishment of communications system—inclusion of other 
state agencies. The attorney general is hereby authorized to establish a 
permanent law enforcement teletypewriter communications system for the 
purpose of connecting federal, state, county, and city law enforcement 
agencies by teletype, and is further authorized to bring into the network, 
should he and they so desire, any department of Montana state govern- 
ment or its subdivisions outside of law enforcement activities when, in the 
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opinion of the attorney general and the state department or subdivision, 
such inclusion will materially aid the law enforcement agencies of the 
state of Montana or its subdivisions in the fight against crime. 


History: En. Sec. 1, Ch. 1, Ex. L. 1967; 
amd. Sec. 1, Ch. 145, L. 1969. 


Compiler’s Notes 


Chapter 145, Laws 1969 made permanent 
the law enforcement teletypewriter com- 
munications system. This chapter is identi- 
cal to Ch. 1, Ex. Laws 1967 except for the 


providing for an administrative committee 
to administer the provisions of the act; 
providing for duties of the state attorney 
general in administering the act; provid- 
ing for charges to be established and 
providing for disposition of moneys col- 
lected; providing for an appropriation to 
carry out the provisions of the act. 


insertion of “permanent” after “author- 
ized to establish a” in section 1 (82- 
3901). 


Title of Act 


An act creating a state law enforcement 
teletypewriter communications system; 


Amendments 


The 1969 amendment inserted “perma- 
nent” before “law enforcement teletype- 
writer communications system” near the 
beginning of the section. 


82-3902. Appointment of communications committee—members—term 
of office—vacancies—meetings—compensation—duties. To carry out the 
provisions of the act, the governor shall appoint a state law enforcement 
teletypewriter communications committee consisting of seven (7) members, 
each member representing a governmental entity which is participating 
in the communications system. Membership in the committee shall be as 
follows: 

One (1) county sheriff from a county of the first class. 

One (1) county sheriff from a county other than a first class county. 

One (1) chief of police from a city of the first class. 

One (1) chief of police from a city other than a first class city. 

One (1) county commissioner from a county not otherwise represented. 

One (1) city mayor from a city not otherwise represented. 

One (1) officer or employee of a state department or agency which par- 
ticipates in the communications system. 

The term of office of members appointed to the committee shall be as 
follows: Three (3) of the original appointees shall serve three (8) year 
terms, such terms to be determined by lot or drawing among the members 
present at the initial meeting of the committee, and the balance of the 
members of the committee shall serve for two (2) years each. Vacancies 
on the committee shall be filled immediately by the governor. The com- 
mittee shall meet at such times and at such locations as the attorney 
general may require and may elect officers... Members shall serve without 
committee compensation since, by the nature of their duties and official 
capacities, they are full-time, paid, state or subdivision employees subject 
to compensation and certain travel and per diem allowances in connection 
with their positions. The committee shall advise the attorney general as 
to the operation of the state law enforcement teletypewriter communica- 
tions system, and shall suggest such changes as determined are necessary, 
and the attorney general shall, within the limits of the funds available 
under the provisions of this act, make every effort to effectuate the changes 
suggested, and shall work toward refinement of the system at all levels. 


History: En. Sec. 2, Ch. 1, Bx. L. 1967; 
amd. Sec. 2, Ch. 145, L. 1969. 


Amendments 


The 1969 amendment made no change in 
this section. 
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82-3903. Powers of attorney general in carrying out provisions of act— 
operational charges—assessments. To carry out the provisions of this act, 
the attorney general is: 


(a) Authorized to purchase, lease, or otherwise acquire facilities and 
equipment necessary to accomplish the purposes of this act, but only 
after consultation with the committee, and only upon approval of the 
committee regarding actual physical equipment to be purchased or leased 
as herein provided. 


(b) The attorney general is authorized to employ such personnel as 
may be necessary to operate such facilities, within the framework of any 
funds budgeted or prorated on a charge basis against participating 
agencies as herein identified, but only after approval of the committee. 


(c) The attorney general is hereby authorized to establish a monthly 
operational charge for the teletypewriter communications network, ex- 
elusive of personnel services, and such charge shall be prorated among 
all the various agencies using the system. Such charge shall be approved 
by the communications committee and shall be billed monthly to the 
agencies, and payments made as a result of the billing shall be remitted 
to the attorney general and shall be deposited by him in a special account 
in the state treasurer’s office, and the state auditor is hereby authorized 
to draw warrants on this account upon request of the attorney general 
when such moneys are needed to pay any of the costs of keeping the 
system operative. A strict accounting shall be kept of all receipts and 
disbursements and shall be available as a matter of record to members of 
the appropriations committee of the house of representatives as they may 
require in the performance of their duties. Law enforcement agencies, 
other than state of Montana or any of its subdivisions, that become ninety 
(90) days delinquent in payment of any fees approved and assessed here- 
under shall be notified that they will be removed from the network, and 
the committee herein provided shall take the necessary steps to carry out 
this provision. 


(d) A special assessment pro rata shall be made against all partici- 
pating agencies for personnel necessary to assist in the operation at one 
central location or key point at which there is a federal intertie, and this 
assessment shall be made monthly as is the operational assessment, and the 
same shall be transmitted and deposited and drawn by warrant as are 
other warrants as previously provided under (c) above, except that the 
assessment shall not be levied against the one central station for which 
the assessment is made. Assessments made under the provisions of this 
act shall be approved by the committee. 


History: En. Sec. 3, Ch. 1, Ex. L. 1967; Amendments 


amd, Sec. 3, Ch. 145, L. 1969. The 1969 amendment made no change in 
this section. 


82-3904. Participation in system by local and other agencies. Any 
county, city, or other law enforcement agency may, with approval of the 
committee and the attorney general, connect to the system and participate 
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in it upon payment of, or agreement to pay, those costs established by 
the committee. | 
History: En, Sec. 4, Ch. 1, Hx. L. 1967; Amendments 


amd. Sec. 4, Ch. 145, L. 1969. The 1969 amendment made no change in 
this section. 


82-3905. Co-operation with federal law enforcement agencies—attorney 
general to enter agreements. The attorney general is hereby directed. to 
contact federal law enforcement agencies or officials relative to federal 
eost sharing in the teletypewriter communications system, and if such 
funds are available from federal sources, the attorney general is hereby 
authorized to sign agreements with the federal agencies, subject to ap- 
proval of the communications committee, and any federal funds received 
in any biennium for which Montana funds have been appropriated shall 
be deposited to the credit of the communication fund and shall be used, 
if at all possible, to reduce the spending of moneys as herein appropriated 
from the general fund. 

History: En. Sec. 5, Ch. 1, Ex. L. 1967; Amendments 


amd. Sec. 5, Ch. 145, L. 1969. The 1969 amendment made no change in 
this section. 


82-3906. Attorney general’s report. The attorney general shall prepare 
a report in detail covering the operations of the communications network, 
the actions of the committee, the accounting of all moneys received and 
expended, and the need to expand or improve the system, and shall submit 
such report to the appropriations committee of every legislative assembly 
at the time funds are requested for the administration of this act. 


History: En. Sec. 6, Ch. 1, Hx. L. 1967; Appropriation 
amd. Sec. 6, Ch. 145, L. 1969. Section 7 of Ch. 1, Ex. Laws 1967 appro- 
Amendments priated money for the 1967-1969 biennium, 


The 1969 amendment made no change in 
this section. 


CHAPTER 40—BIENNIAL REPORTS TO GOVERNOR 
Section 
82-4001. Definitions. 
82-4002. Biennial reports by state agencies—contents—public inspection—governor’s 
duties—pamphlets—copies. 


82-4001. Definitions. As used in this act, unless the context clearly 
indicates otherwise : | 

(1) “State agency” means any elective official, office, department, 
board, bureau, or commission which is of the executive branch of state 
government. 

(2) “lective official’ means the superintendent of public instruction, 


board of railroad commissioners, secretary of state, attorney general, state 
auditor, and state treasurer. 


History: En. Sec. 1, Ch. 93, L. 1969. cies; amending sections 1-202, 3-106, 3- 
" 2914,. 4-227, 5-902, 12-404, 26-124, 27-306, 
Title of Act 32-2409, 41-803, 41-906, 44-403, 46-2306, 60- 


An act to establish uniform reporting 127, 62-504, 66-109, 66-408 66-513, 66-904, 
requirements for all state executive agen- 66-1009, 66-1311, 66-1410, 66-1504, 66-2203, 
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66-2334, 69-4106, 70-111, 71-209, 75-107, 77-  pealing sections 40-2712, 41-1607, 41-1608, 
120, 80-1405, 81-1411, 82-111, 82-302, 82- 46-106, 46-242, 66-2106, 72-138, 75-1309, 75- 
1002, 82-1519, 82-3606, 87-120, 92-118, 94- 1310, 81-206, 81-1702.4, 82-804.3, 82-2704, 
9824, and 82-1916, R. C. M. 1947; and re- 82-3506, and 82-3708, R. C. M. 1947. 


82-4002. Biennial reports by state agencies—contents—public inspec- 
tion—governor’s duties—pamphlets—copies. (1) Before September 1 of 
each even-numbered year, each state agency shall submit a written report 
to the governor of its activities during the immediately preceding fiscal 
biennium. 

(2) Each report shall contain information prescribed by the governor 
describing fully the activities of the state agency. Reports shall contain 
recommendations from each state agency for improvements in programs 
administered by it. 

(3) State agency reports shall be filed in the governor’s office and 
are open for inspection by any person. 

(4) From the reports submitted to him the governor shall: 

(a) delete extraneous or duplicated data; 

(b) standardize the presentation of data to the extent feasible and 
desirable ; 

(ec) request pertinent additional information he wishes included in 
the report ; 

(d) prepare a report for submission to the legislative assembly before 
the fifth legislative day of any regular session. 

(5) Except as provided in subsection (6) of this section, the governor 
may authorize the publication of a state agency report in pamphlet form. 
The report in pamphlet form shall be published and distributed by the 
state agency responsible for reporting. 

(6) An elective official may publish a biennial report in pamphlet 
form, in addition to the report to the governor required by subsection (1) 
of this section, without permission from the governor. 

(7) Copies of each report published as provided in subsections (4), 
(5) and (6) of this section shall be distributed as follows: 

(a) two (2) copies to the secretary of state; 

(b) two (2) copies to the legislative council ; 

(ec) two 2) copies to the legislative auditor ; 

(d) one (1) copy to each member of the legislative assembly ; 

(e) two (2) copies to the director of the budget ; 

(f) two (2) copies to the librarian of the state historical society ; 

(7) at least four (4) copies to the state publications distribution cen- 
ter of the state library and additional copies as requested by the state 
library ; 

(h) additional distribution in the discretion of the governor or state 
agency. 

History: En. Sec. 2, Ch. 93, L. 1969. 
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CHAPTER 41—PUBLIC CONTRACTOR’S DEPOSITS FOR WITHDRAWAL OF 
RETAINED PAYMENTS 


Section 

82-4101. Contractor may withdraw funds retained by state upon depositing certain gov-- 
ernmental obligations with state treasurer—obligations that may be 
deposited. 

82-4102. Treasurer authorized to contract for custodial care and servicing of deposited 
obligations. 

82-4103. Interest or income on obligations to be paid to contractor—coupon bonds. 

82-4104. Priority of deductions from retained payments and proceeds of deposited 


obligation. 


82-4101. Contractor may withdraw funds retained by state upon de- 
positing certain governmental obligations with state treasurer—obligations 
that may be deposited. The contractor under any contract heretofore or 
hereafter made or awarded by the state of Montana, or any department, 
ageney or political subdivision thereof, including any contract for the con- 
struction, improvement, maintenance or repair of any road or highway or 
the appurtenances thereto, may, from time to time, withdraw the whole 
or any portion of the sums otherwise due to the contractor under such 
contract which are retained by the state of Montana, or any department, 
agency or political subdivision thereof, pursuant to the terms of such con- 
tract provided the contractor shall deposit with the treasurer of the state 
of Montana (1) United States treasury bonds, United States treasury 
notes, United States treasury certificates of indebtedness or United States 
treasury bills; or (2) bonds or notes of the state of Montana; or (3) bonds 
of any political subdivision of the state of Montana, of a market value not 
exceeding par, at the time of deposit, but at least equal in value to the 
amount so withdrawn from payments retained under such contract. 

History: En. Sec. 1, Ch. 194, L. 1969. 


Title of Act 
An act to allow contractors under con- 


of Montana in substitution for that por- 
tion of the payments otherwise due to 
such contractors under state contracts 
which are retained by the state of Mon- 


tracts with the state of Montana, or any 
department, agency or political subdivision 
thereof, to deposit certain governmental 


tana, or any department, agency or politi- 
cal subdivision thereof, pursuant to the 
terms of such state contracts. 


obligations with the treasurer of the state 


82-4102. Treasurer authorized to contract for custodial care and serv- 
icing of deposited obligations. The treasurer of the state of Montana 
shall have the power to enter into a contract or agreement with any na- 
tional bank, state bank, trust company or safe deposit company located in 
the state of Montana, designated by the contractor, after notice to the owner 
and surety, to provide for the custodial care and servicing of any obliga- 
tions deposited with him pursuant to this act. Such services shall include 
the safekeeping of said obligations and the rendering of all services re- 
quired to effectuate the purposes of this act. 

History: En. Sec. 2, Ch. 194, L. 1969. 


82-4103. Interest or income on obligations to be paid to contractor— 
coupon bonds. The treasurer of the state of Montana or any national bank, 
state bank, trust company or safe deposit company located in the state of 
Montana, designated by the contractor to serve as custodian for the obliga- 
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tions pursuant to section 2 [82-4102] hereof, shall collect all interest or 

income when due on the obligations so deposited and shall pay the same, 

when and as collected, to the contractor who deposited the obligation. If 

deposited in the form of coupon bonds, the treasurer of the state of Mon- 

tana shall deliver each such coupon as it matures to the contractor. 
History: En. Sec. 3, Ch. 194, L. 1969. 


82-4104. Priority of deductions from retained payments and proceeds 
of deposited obligation. Any amount deducted by the state of Montana, 
or by any department, agency or political subdivision thereof, pursuant 
to the terms of a contract, from the retained payments otherwise due to 
the contractor thereunder, shall be deducted first from that portion of the 
retained payments for which no obligation has been substituted, then from 
the proceeds of any deposited obligation. In the latter case, the contractor 
shall be entitled to receive the interest, coupons or income only from those 
obligations which remain on deposit after such amount has been deducted. 

History: En. Sec. 4, Ch. 194, L. 1969. 
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TITLE 83—STATE SOVEREIGNTY AND JURISDICTION 


Chapter 
9. Assignment of claims against state, 83-901 to 83-904. 


CHAPTER 1—SOVEREIGNTY AND TERRITORIAL JURISDICTION 
OF THE STATE 


83-108. (25) Jurisdiction over lands purchased by United States. 


References 


State ex rel. Parker v. District Court, 
147 M 151, 410 P 2d 459. 


CHAPTER 9—ASSIGNMENT OF CLAIMS AGAINST STATE 


Section 

83-901. Notice to state auditor. 

83-902. Limitations on assignment. 

83-903. Power of state auditor to promulgate rules. 
83-904. Effect of assignment. 


83-901. Notice to state auditor. All transfers and assignments made 
of any claim against the state of Montana, or any part thereof, or interest 
thereon, except as hereinafter provided, shall be absolutely null and void 
and unenforceable against the state of Montana unless the assignee 
thereof files written notice of the assignment on such forms as may be 
required by the state auditor, together with a true copy of the instru- 
ment of assignment. 


History: En. Sec. 1, Ch. 44, L. 1967. state auditor; restricting multiple assign- 
; meuts; authorizing promulgation of rules 
Title of Act and regulations for such assignments by 
An act to require assignees of moneys’ the state auditor; and allowing deductions 
due from the state of Montana to file to be made from salaries of employees of 
written notice of assignment and a copy the state for specified purposes. 
of the assignment instrument with the 


83-902. Limitations on assignment. Unless otherwise expressly per- 
mitted by the state auditor, no more than one assignment of a claim shall 
be effective at one time, and no assignment shall be made to more than 
one party, except that an assignment may be made to one party as agent 
or trustee for two (2) or more parties. An assignment shall not be subject 
to further assignment. 

History: En. Sec. 2, Ch. 44, L. 1967. 


83-903. Power of state auditor to promulgate rules. The state auditor 
may promulgate rules and regulations regarding the form of assignment, 
the procedures for filing assignments, and the submission of claims cov- 
ering assigned funds. 

History: En. Sec. 3, Ch. 44, L. 1967. 
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83-904 STATE SOVEREIGNTY AND JURISDICTION 


83-904, Effect of assignment. Nothing contained herein shall in any 
way impair the negotiability of state warrants, nor preclude employees of 
the state of Montana from authorizing deductions from salaries for em- 
ployees group insurance programs authorized by law, union dues, or pur- 
chase of U.S. government savings bonds. 

History: En. Sec. 4, Ch. 44, L. 1967. 
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MONTANA REVISED CODES 


TITLE 84—TAXATION 


Chapter 
1. Definition of terms, 84-101. 
2. Property subject to taxation—basis for taxation, 84-207 to 84-211. 
3. Classification of property for taxation—basis for taxation, 84-301, 84-302. 
4, Assessment of property—powers, duties and lability of county assessor, 84-406. 
7. Equalization of taxes and administration and supervision of all tax laws _by state 
board of equalization, 84-702, 84-713, 84-724. 
13. License taxes—coal mines, 84- 1302 to 84. 1304. 
15. License taxes—corporation license tax, 84-1501, 84-1501.4, 84-1501.5, 84-1503, 84-1505 
to 84-1505.2, 84-1508.2, 84-1509, 84- 1515, 84-1517. 
16. License taxes—electrical energy ‘producers, 84-1601, 84-1602. 
18. License taxes—gasoline dealers and distributors—special fuel tax, 84-1832, 84- 
1832.1, 84-1833, 84-1835 to 84-1838, 84-1840, 84-1842, 84-1845 to 84-1861. 
20. License taxes—metalliferous mines, 84-2004. 
21. License taxes—natural gas distributors, 84-2102. 
22. License taxes—oil producers, 84-2202, 84-2209. 
26. License taxes—telephone companies, 84-2601, 84-2602. 
35, Licenses—public contractors, 84-3501, 84-3505, 84-3507, 84-3510, 84-3513 to 84-3516. 
39. Uniform Federal Tax Lien Registration Act, Repealed—Section 8, Chapter 228 
Laws of 1967. 
41. Collection of general property taxes—tax sales—redemption—tax deeds—sale of 
tax deed lands, 84-4130, 84-4191. 
46. Banks—taxation, 84-4606. 
47. Cities and towns—taxation and license, 84-4701 to 84-4701.2, 84-4701.6. 
48. Freight line companies—taxation, 84-4819, 84-4820. 
49. Income tax, 84-4901 to 84-4902.1, 84-4903.5, 84-4908, 84-4913, 84-4914, 84-4920.1, 
84-4924, 84-4928.1, 84-4931, 84-4938, 84-4946. 
54, Mines taxation—general property and net proceeds tax, 84-5402, 84-5405. 
56. Cigarette tax—licenses—stamps, 84-5606, 84-5606.2 to 84-5606.31. 
60. Migratory personal property—taxation, 84-6008. 
62. Mines or wells producing natural gas or petroleum—net proceeds tax, 84-6202, 
84-6213. 
64. Flight property of airline companies—assessment and taxation, 84-6401, 84-6404. 
65. License taxes—racing associations, Repealed—Section 6, Chapter 216, Laws of 
1967. 
66. Property tax on house trailers, 84-6601, 84-6604 to 84-6607. 
67. Multistate tax compact, 84-6701 to 84-6704. 
68. Tobacco tax (cigarettes excluded), 84-6801 to 84-6807. 


b) 


CHAPTER 1—DEFINITION OF TERMS 


Section 
84-101. Definition of terms. 


84-101. (1996) Definition of terms. Whenever the terms mentioned in 
this section are employed in dealing with the subject of taxation, they are 
employed in the sense hereafter affixed to them. 


First and Second. * * * [Same as parent volume. | 
Third—The term “improvements” includes all buildings, structures, 
mobile homes, fixtures, fences, and improvements, including mobile homes, 
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84-202 


TAXATION 


situated upon, erected upon or affixed to the land, whether title has been 


acquired to said land or not. 
MOUrtn tOnoIk oar ooo 


[Same as parent volume. | 


Seventh—The term “mobile home” means forms of housing known as 
“trailers,” “house trailers” or “trailer coaches” exceeding eight (8) feet 
in width or thirty-two (82) feet in length designed to be moved from one 
place to another by an independent power connected thereto. 


History: En. Sec. 4, p. 74, L. 1891; 
re-en. Sec. 3680, Pol. C. 1895; re-en. Sec. 
2501, Rev. C. 1907; re-en. Sec. 1996, 
Ri. CG.) M. 1921; amd. Sec. 1,°Ch. 99, Ji, 
1939; amd. Sec. 1, Ch. 296, L. 1967. Cal. 
Pol. C. Sec. 3617. 


Amendments 
The 1967 amendment, in the paragraph 
beginning “Third,” inserted “mobile 


homes” after “structures”; inserted “in- 
cluding mobile homes, situated upon” aft- 
er “improvements”; and added the para- 
graph beginning “Seventh.” 


CHAPTER 2—PROPERTY SUBJECT TO TAXATION—BASIS FOR TAXATION 


Section 

84-207. Privilege tax upon possession and use of tax-exempt property—exceptions. 

84-208. Rate of tax same as ad valorem property tax—credit against tax on use of 
federally owned property. 

84-209. Assessment—collection and distribution—taxes shall not become a lien against 
property. 

84-210. Failure to pay tax—remedies of county. 

84-211. Exemptions granted in the constitution of the state of Montana. 

84-202. (1998) Exemptions from taxation. 


“Educational Purposes” 


The term “educational purposes,” as 
used in section 2, article XII of the con- 
stitution and this section, exempting 
property used exclusively for “educational 
purposes” from taxation, is not defined in 
terms of common scholastic institutions 
of grammar school, high school and uni- 
versity or college. Organizations for the 
social, intellectual, physical, or religious 
welfare of the children are exempt equally. 


Flathead Lake Methodist Camp v. Webb, 


144 M 565, 399 P 2d 90. 

Religious education is exempt as an 
“educational purpose” and not as “actual 
religious worship” even though elements 
of the latter may be present and may 
serve to strengthen the exemption of all 
the property. Flathead Lake Methodist 
Camp v. Webb, 144 M 565, 399 P 2d 90. 


“Exclusive Use” Defined 


The words “exclusive use” consistently 
have been held to mean the primary and 
inherent use and not the mere secondary 
or incidental uses of the property. Flat- 
head Lake Methodist Camp v. Webb, 144 
M 565, 399 P 2d 90. 


Exemption of Church Camp 


Where church summer camp, containing 
twenty-two acres of land and twenty-eight 
improvements, was “exclusively used for 


educational purposes” within the meaning 
of this section and section 2, article XII 
of the Montana constitution, it was 
exempt from taxation. Flathead Lake 
Methodist Camp v. Webb, 144 M 565, 399 
P 2d 90. 


Extent of Exemption 


When exempting an institution of char- 
ity, sufficient residence and _ recreation 
area may also be exempt. Flathead Lake 
Methodist Camp v. Webb, 144 M 565, 399 
P 2d 90. 


Limits of Public Charity 


An institution of purely public charity, 
which is exempt from taxation under 
section 2, article XII of the constitution 
and this section, may be devoted to bring- 
ing people under religious influence, the 
beneficiaries of the charity may pay a 
small portion of the cost, and the activity 
may be limited to a particular class so 
long as the numbers who may participate 
remain somewhat indefinite. Flathead 
Lake Methodist Camp v. Webb, 144 M 
565, 399 P 2d 90. 


Nonprofit Foundation 


Nonprofit foundation operating and 
maintaining home for aged was entitled 
to tax exemption under statute granting 
exemption to institutions of purely publie 


PROPERTY SUBJECT TO TAXATION 84-210 


charity, notwithstanding evidence that Foundation v. Ford, 151 M 143, 439 P 2d 
foundation charged fees and imposed ad- 915. 
mission requirements. Bozeman Deaconess 


84-207. Privilege tax upon possession and use of tax-exempt property 
—exceptions. From and after the effective date of this act there is im- 
posed and there shall be collected a tax upon the possession or other bene- 
ficial use enjoyed by any private individual, association, or corporation 
of any property, real or personal, which for any reason is exempt from 
taxation. No tax shall be imposed upon the possession or other beneficial 
use of public lands occupied under the terms of mineral, timber or grazing 
leases or permits issued by the United States or the state of Montana 
or upon any easement unless the lease, permit or easement entitles the 
lessee or permittee to exclusive possession of the premises to which the 
lease, permit or easement relates. 


History: En. Sec. 1, Ch. 370, L. 1969. possession and use of tax-exempt property; 
ae” providing exceptions thereto; fixing the 
Compiler’s Notes rate of such tax and eredit against tax; 
This act became effective March 17, providing for assessment, collection and 
1969. distribution of said taxes; providing pen- 
alties for failure to pay the tax and pre- 

Title of Act serving constitutional exemption, and pro- 


An act to provide a privilege tax upon viding an effective date. 


84-208. Rate of tax same as ad valorem property tax—credit against 
tax on use of federally owned property. The tax imposed upon such pos- 
session or other beneficial use of tax-exempt property shall be in the same 
amount and to the same extent as the ad valorem propoerty tax would be 
if the possessor or user were the owner thereof; provided that there shall 
be credited against the tax so imposed upon the beneficial use of property 
owned by the federal government the amount of payments which are made 
in lieu of taxes. 

History: En. Sec. 2, Ch. 370, L. 1969. 


84-209. Assessment—collection and distribution—taxes shall not be- 
come a lien against property. The tax imposed hereunder shall be assessed 
to such possessors or users of the tax-exempt property upon the same forms, 
and shall be collected and distributed at the same time and in the same 
manner as taxes assessed to owners, possessors, or other claimants of prop- 
erty which is subject to ad valorem taxation, except that such taxes shall 
not become a lien against the property, and no such tax-exempt property 
may be attached, encumbered, sold or otherwise affected for the collection 
of the tax imposed hereunder. 

History: En. Sec. 3, Ch. 370, L. 1969. 


84-210. Failure to pay tax—remedies of county. A tax due and un- 
paid under this act shall constitute a debt due the county for and on behalf 
of the various taxing units concerned in the tax. If the tax imposed by this 
act or any portion thereof is not paid at the time the same becomes de- 
linquent the county auditor may issue a warrant in the name of the county 
directed to the clerk of the district court in his county and thereupon the 
elerk shall enter in the judgment docket, in the column for judgment 


3 


84-211 TAXATION 


debtors, the name of the delinquent taxpayer mentioned in the warrant 
and, in the appropriate columns, the amount of tax, penalties, interest and 
other costs for which the warrant is issued and the date when such war- 
rant is filed, and thereupon the warrant so docketed shall have the force 
and effect of a judgment duly rendered by a district court and docketed 
in the office of the clerk thereof, and the county shall have the same 
remedies against the possessor user as any other judgment docket. 
History: En. Sec. 4, Ch. 370, L. 1969. 


84-211. Exemptions granted in the constitution of the state of Montana. 
Nothing contained herein shall be construed as lmiting or repealing the 
exemptions granted in article XII, section 2 of the constitution of the 
state of Montana. 


History: En. Sec. 5, Ch. 370, L. 1969. the act should be in effect from and after 
; its passage and approval. Approved March 
Effective Date 17, 1969. 


Section 6 of Ch. 370, Laws 1969 provided 


CHAPTER 3—CLASSIFICATION OF PROPERTY FOR TAXATION— 
BASIS FOR TAXATION 


Section 
84-301. Classification of property for taxation. 
84-302. Basis for imposition of taxes. 


84-301. (1999) Classification of property for taxation. For the pur- 
pose of taxation the taxable property in the state shall be classified as 
follows: 

Class One. * * * [Same as parent volume. | 

Class Two. All household goods and furniture, including clocks, musical 
instruments, sewing machines, wearing apparel of members of the family, 
and all personal property actually used by the owner for personal and 
domestic purposes, or for the furnishing or equipment of the family resi- 
dence; all agricultural and other tools, implements and machinery, gas and 
other engines and boilers, threshing machines and outfits used therewith, 
automobiles, motor trucks and other power-driven ears, vehicles of all 
kinds except mobile homes, boats and all watercraft, harness, saddlery 
and robes and except as provided in Class Five |b] of this section, 
all poles, lines, transformers, transformer stations, meters, tools, improve- 
ments, machinery and other property used and owned by all persons, firms, 
corporations, and other organizations which are engaged in the business of 
furnishing telephone communications, exclusively to rural areas, or to rural 
areas and cities and towns provided that any such city or town has a 
population of eight hundred (800) persons or less; and provided further, 
that the average circuit miles for each station on the system is more than 
one and one-quarter (114) miles. 

Class Three. Livestock, poultry and the unprocessed products of both; 
stocks of merchandise of all sorts, together with furniture and fixtures 
used therewith, except mobile homes; and all office or hotel furniture and 
fixtures. 


CLASSIFICATION OF PROPERTY—BASIS 84-301 


Class Four. (a) All land, town and city lots, with improvements, and 
all trailers affixed to land owned, leased, or under contract or purchase 
by the trailer owner, manufacturing and mining machinery, fixtures and 
supplies, except as otherwise provided by the constitution of Montana, and 
except as such property may be included in Class Five or Class Seven. 

(b) Mobiles homes without regard to the ownership of the land upon 
which they are situated, except those held by a distributor or dealer of 
mobile homes as part of his stock in trade. 

Class Five. * * * [Same as parent volume. | 

Class Six. Property formerly included in this class is now classified by 
section 84-308 of the Revised Codes of Montana, 1947. 

Class Seven. (a) All new industrial property. New industrial prop- 
erty shall mean any new industrial plant, including land, buildings, ma- 
chinery and fixtures which, in the determination of the state board of 
equalization, is used by a new industry during the first three (3) years 
of operation not having been assessed prior to July 1, 1961 within the 
state of Montana. New industry shall mean any person, corporation, firm, 
partnership, association, or other group which establishes a new plant or 
plants in this state for the operation of a new industrial endeavor, as dis- 
tinguished from a mere expansion, reorganization, or merger of an existing 
industry or industries. Provided, however, that new industrial property 
shall be limited to industries that manufacture, mill, mine, produce, process 
or fabricate materials, or do similar work in which capital and labor are 
employed and in which materials unserviceable in their natural state are 
extracted, processed or made fit for use or are substantially altered or 
treated so as to create commercial products or materials; and in no event 
shall the term new industrial property be included to mean property used 
by retail or wholesale merchants, commercial services of any type, agri- 
culture, trades or professions. And provided further, that new industrial 
property shall not be included to mean property which is used or employed 
in any industrial plant which has been in operation in this state for three 
(3) years or longer. Any person, corporation, firm, partnership, associa- 
tion or other group seeking to qualify its property for inclusion in this 
class shall make application to the state board of equalization in such 
manner and form as may be required by said board. 


(b) Freeport merchandise. Freeport merchandise means those stocks 
of merchandise manufactured or produced outside this state which are in 
transit through this state and consigned to a warehouse or other storage 
facility, public or private, within this state, for storage in transit prior 
to shipment to a final destination outside the state, and which have acquired 
a taxable situs within the state. 

Stocks of merchandise do not lose their status as freeport merchandise 
because while in the storage facility they are assembled, bound, joined, 
processed, disassembled, divided, cut, broken in bulk, relabeled or 
repackaged. 

Any person, corporation, firm, partnership, association, or other group 
seeking to qualify its property for inclusion in this class shall make appli- 
eation to the state board of equalization in such manner or form as may 
be required by said board. 


84-301 TAXATION 

The state board of equalization shall establish standards, rules and 
regulations for the guidance of county assessors and assessing freeport 
merchandise. 

Class Hight. Any improvement on real property valued at not more than 
seventeen thousand five hundred dollars ($17,500), which is owned and ac- 
tually occupied by a widow, with or without minor or dependent children, 
or by: 

(1) a widow sixty-two (62) years of age or older, whether with or 
without minor dependent children, or 

(2) a widower sixty-five (65) years of age or older, whether with 
or without minor dependent children, or 

(3) a widow with minor or dependent children regardless of age, or 

(4) a recipient of retirement benefits whose income from all sources 
is not more than three thousand three hundred dollars ($3,300) for a single 
person and four thousand five hundred dollars ($4,500) for a married 
couple per annum. Provided, further, that one who applies for classification 
of property under this class must make an affidavit before the county 
assessor of the county in which said property is located, on a form as may 
be provided by the state board of equalization supplied without cost to the 
applicant, as to his income, if applicable, as to his retirement benefits, if 
applicable, or, as to his marital status, if applicable, and to the fact that 
he or she actually occupies such improvements with right of the county 
welfare board to investigate the applicant, on the completion of the form, 
as to answers given on the form. Provided, further, that the value of said 
property shall not increase during the life of the recipient of retirement 


benefits or widow or widower covered under this class. 


Class Nine. 
classes. 


History: En. Sec. 1, Ch. 51, L. 1919; 
amd. Sec. 1, Ch. 248, L. 1921; re-en. Sec. 
1999, R. C. M. 1921; amd. Sec. 1, Ch. 130, 
L. 1937; amd. Sec. 1, Ch. 107, L. 1941; 
amd. Sec. 1, Ch. 286, lL. 1947; amd. Sec. 
1, Ch. 45, L. 1951; amd. Sec. 1, Ch. 178, 
L. 1951; amd. Sec. 1, Ch. 88, L. 1957; 
amd. Sec. 1, Ch. 103, L. 1961; amd. Sec. 
2, Ch. 239, L. 1961; amd. Sec. 1, Ch. 168, 
L. 1965; amd. Sec. 1, Ch. 215, L. 1967; 
amd. Sec. 1, Ch. 294, L. 1967; amd. Sec. 
2, Ch. 296, L. 1967; amd. Sec. 1, Ch. 292, 
L. 1969; amd. Sec. 1, Ch. 305, L. 1969. 


Compiler’s Notes 


This section was amended three times 
in 1967, once by Ch, 215, once by Ch. 294 
and once by Ch. 296. None of the amenda- 
tory acts referred to or incorporated the 
changes made by the others. Since the 
three amendments do not appear to con- 
flict, the compiler has made a composite 
section embodying the amendments made 
by the three 1967 acts. 

This section was amended twice in 1969, 
onee: by Ch. 292 and once by Ch. 305. 
Neither of the amendments mentioned the 
other and they were identical except for 


All property not included in the eight (8) preceding 


minor differences in capitalization and the 
reference to “Class Five” in the Class Two 
paragraph. Chapter 292, effective March 
10, 1969, included the bracketed “hb”; 
Chapter 305, effective March 11, 1969, did 
not. 


Amendments 


Chapter 215, Laws of 1967 deleted “with 
none other than his or her spouse, minor 
or dependent children, or persons not re- 
sponsible for all or any part of the finan- 
cial support of the affiant, and that the 
improvements are not used for inecome- 
producing purposes other than such pur- 
poses as are normally permitted in or on 
such improvements” after “occupies such 
improvements” in the next to last sentence 
of subparagraph (4) under Class Eight. 

Chapter 294, Laws of 1967, in the sub- 
section beginning “Class Seven” designated 
the first paragraph as “(a),” and added 
subdivision (b); in the subsection begin- 
ning “Class Hight” deleted “or” before 
“dependent” in subdivision (2); and made 
minor changes in style. 

Chapter 296, Laws of 1967 in the para- 
graph beginning “Class Two,’ inserted 


ASSESSMENT OF PROPERTY 


“except mobile homes” after “vehicles of 
all kinds”; in the paragraph beginning 
“Class Three,” inserted “except mobile 
homes” after “used therewith” and in the 
paragraph beginning “Class Four,” desig- 
nated the first paragraph as subparagraph 
(a), and added subparagraph (b). 
Chapters 292 and 305, Laws of 1969, in 
the paragraph beginning “Class Two” add- 
ed “and except * * * one and one-quarter 
(14%) miles”; in the paragraph beginning 
“Class Hight” substituted $17,500” for 
$15,000” in the introductory paragraph, 
and in subdivision (4), substituted “whose 
income from all sources * * * married 
couple per annum” for “not exceeding one 
hundred fifty dollars ($150) per month, if 
single, or two hundred fifty dollars ($250) 
per month if married” and deleted a pro- 
viso which read, “Provided such owner 
and occupier is not gainfully employed to 
such an extent as would render him or 
her ineligible for social security benefits, 
should he or she be otherwise eligible for 
such benefits, and does not have income 


84-406 


from all sources, excluding retirement ben- 
efits as mentioned in (4) hereinabove, in 
excess of one thousand five hundred dol- 
lars ($1,500) per year.” 


‘Repealing Clause 

Section 2 of Ch. 292, Laws 1969 re- 
pealed all acts and parts of acts in con- 
flict therewith. 


Effective Dates 


Section 2 of Ch. 215, Laws 1967 provided 
the act should be in effect from and after 
its passage and approval. Approved March 
1) 1964 

Section 3 of Ch. 292, Laws 1969 pro- 
vided the act should be in effect from and 
after its passage and approval. Approved 
March 10, 1969. 


References 


State ex rel. Schultz-Lindsay Constr. 
Co. v. State Board of Equalization, 145 
M 380, 403 P 2d 635. 


As a basis for the im- 


84-302. (2000) Basis for imposition of taxes. 
position of taxes upon the different classes of property specified in the 
preceding section, a percentage of the true and full value of the property 
of each class shall be taken as follows: 

Classes 1.to7. * * * [Same as parent volume. | 

Class 8. Fifteen per cent (15%) of its true and full value. 

Class 9. * * * [Same as parent volume. | 


History: En. Sec. 2, Ch. 51, L. 1919; Effective Date 
re-en. Sec. 2000, R. C. M. 1921; amd. Sec. Section 4 of Ch. 305, Laws 1969 provid- 
3, Ch. 239, L. 1961; amd. Sec. 2, Ch. 168, eq the act should be in effect from and 


L, 1965; amd. Sec. 2, Ch, 305, L. 1969. after its passage and approval. Approved 


Amendments March 11, 1969. 


The 1969 amendment substituted “fifteen 
per cent (15%)” for “twenty per cent 
(20%)” in Class 8. 


References 


State ex rel. Schultz-Lindsay Constr. 
Co. v. State Board of Equalization, 145 
9 
Repealing Clause M 380, 403 P 2d 635. 

Section 3 of Ch. 305, Laws 1969 repealed 
all acts and parts of acts in conflict there- 
with. 


CHAPTER 4—ASSESSMENT OF PROPERTY—POWERS, DUTIES AND 
LIABILITY OF COUNTY ASSESSOR 


Section 
84-406. Time of assessment—motor vehicles—mobile homes—livestock. 

84-406. (2002) Time of assessment—motor vehicles—mobile homes— 
livestock. (1) The assessor must, between the first Monday of March 


and the second Monday of July in each year, ascertain the names of all 
taxable inhabitants, and assess all property in his county subject to taxa- 
tion, except such as is required to be assessed by the state board of equali- 
zation, and must assess such property to the persons by whom it was owned 
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84-406 TAXATION 

or claimed, or in whose possession or control it was at 12 m. of the first 
Monday of March next preceding. He must also ascertain and assess all 
mobile homes arriving in his county after 12 m. of the first Monday of 
March next preceding. The procedure provided by this section shall not 
apply to 

(a) and (b). * * * [Same as parent volume. ] 

(c) Property defined in section 53-642 as “special mobile equipment” 
shall be subject to assessment of personal property taxes either on the 
date that application is made for a special mobile equipment plate, if that 
date falls between the first day of January and the first Monday of March, 
or on the first Monday of March. 

(d) Mobile homes held by a distributor or dealer of mobile homes as 
a part of his stock in trade. 

(2) The assessor must ascertain and assess all motor vehicles, except 
mobile homes, in his county subject to taxation as of January 1 in each 
year, and the same shall be assessed to the persons by whom owned or 
claimed, or in whose possession or control such vehicle was at 12 m. of 
the first day of January in each year. Provided that such tax shall not 
be assessed against motor vehicles which constitute inventory of motor 
vehicle dealers as of January 1, but said vehicles, and all other motor ve- 
hicles brought into the state subsequent to January 1, as motor vehicle 
dealer’s inventory, shall be assessed to their respective purchasers as of 
the dates said vehicles are registered by said purchasers, and purchasers 
means and includes dealers who apply for registration or re-registration of 
motor vehicles, except as otherwise provided by section 32-3315. Goods, 
wares and merchandise of motor vehicles dealers, other than new motor 
vehicles and new mobile homes, shall continue to, be assessed at full and 
true value as of the first Monday of March. 

Except that this paragraph shall not apply to an applicant for registra- 
tion or re-registration of a mobile home, nothing herein contained shall 
relieve the applicant for registration or re-registration of any other motor 
vehicle so assessed or subject to assessment of the duty of paying taxes 
thereon as a condition precedent to registration or re-registration in the 
event said taxes have not been paid by any prior applicant or owner in all 
cases where required to be paid. 

(3) The assessed value of livestock being fed in feeding pens or en- 
closures on the first Monday in March may be computed by adding the 
value of livestock more than six (6) months of age being fed on the last 
day of each month since the last assessment date and dividing the sum 
by twelve (12). 


History: En. Sec. 13, p. 78, L. 1891; Compiler’s Notes 


re-en. Sec. 3700, Pol. C. 1895; re-en. Sec. 
2510, Rev. C. 1907; re-en. Sec. 2002, 
R. C. M. 1921; amd. Sec. 3, Ch. 158, L. 
1933; amd. Sec. 1, Ch. 30, L. 1935; amd. 
Sec. 9, Ch. 72, L. 1937; amd. Sec. 2, Ch. 
256, L. 1955; amd. Sec. 2, Ch. 245, L. 
1963; amd. Sec. 1, Ch. 86, L. 1965; amd. 
Sec. 2, Ch. 232, L. 1967; amd. Sec. 3, Ch. 
290, L. 1967; amd. Sec. 3, Ch. 296, L. 1967; 
amd. Sec. 1, Ch. 40, L. 1969; amd. Sec. 1, 
Ch. 180, L. 1969. Cal. Pol. C. Sec. 3628. 


This section was amended three times in 
1967, once by Chapter 232, once by Chap- 
ter 290 and once by Chapter 296. None 
of the amendatory acts mentioned either 
of the others and none incorporated the 
changes in substance made by the others. 
However, the amendments do not appear 
to conflict except in matters of form; 
hence the compiler has made a composite 
section embodying the changes made by 
all three amendatory acts. In so doing, 


EQUALIZATION OF TAXES BY STATE BOARD 


the compiler has redesignated as (d) a 
paragraph (c) added to subsection (1) 
by Chapter 296, and has combined sen- 
tences added by Chapters 290 and 296 as 
the last sentence in the first paragraph 
of subsection (2). 

This section was amended twice in 1969, 
once by Ch. 40 and once by Ch. 180. 
Neither amendatory act mentioned nor 
included -the changes made by the other. 
Since the two do not appear to conflict, 
the compiler has made a composite section, 
incorporating both amendments. 


Amendments 


Chapter 232, Laws of 1967, added para- 
graph (c) to subsection (1) and made 
minor changes in style. 

Chapter 290, Laws of 1967, added the 
second and third sentences to the first 
paragraph of subsection (2), except that 
Chapter 290 did not contain the words 
“and new mobile homes” now appearing 
in said third sentence; it also made minor 
style changes. 

Chapter 296, Laws of 1967, inserted 
the second sentence in subsection (1); 
added to subsection (1) the paragraph now 
designated (d); inserted “except mobile 
homes” in the first sentence of subsection 
(2); added the sentence now appearing 
as the final sentence of the first paragraph 
of subsection (2), except that Chapter 
296 did not contain the words “new motor 
vehicles and” now appearing therein; it 


84-702 


also inserted “Except that this paragraph 
shall not apply to an applicant for regis- 
tration or re-registration of a mobile 
home” at the beginning of the second 
paragraph of subsection (2); inserted 
“other” before “motor vehicle so _ as- 
sessed” in the second paragraph of sub- 
section (2); and made minor style changes. 

Chapter 40, Laws of 1969, substituted 
“12 m.” for “12 midnight” where used. 

Chapter 180, Laws of 1969, in the see- 
ond sentence of subsection (2), inserted 
“and purchasers means and includes deal- 
ers who apply for registration or re- 
registration of motor vehicles” before “ex- 
cept as otherwise provided by section 
32-3315.” 


Effective Dates 


Section 3 of Ch. 232, Laws 1967 provided 
the act should be in effect from and after 
its passage and approval. Approved March 
1, 1967. 

Section 2 of Ch. 40, Laws 1969 provided 
the act should be in effect from and after 
its passage and approval. Approved Feb- 
rnary 19,1969. 

Section 2 of Ch, 180, Laws 1969 provided 
the act should be in effect from and after 
its passage and approval. Approved Feb- 
ruary 28, 1969. 


References 
Swartz v. Berg, 147 M 178, 411 P 2d 736. 


CHAPTER 7—EQUALIZATION OF TAXES AND ADMINISTRATION AND 
SUPERVISION OF ALL TAX LAWS BY STATE BOARD OF 
EQUALIZATION 


Section 
84-702. 
84-715. 


Qualification and compensation. 


Determination of state rate of taxation—notice of. 


84-724. Destruction of tax records authorized—procedure. 


84-702. (2122.2) Qualification and compensation. The persons to be 


appointed as members of the board of equalization shall be such as are 
known to possess knowledge of the subject of taxation and skill in matters 
pertaining thereto. No person so appointed shall hold any other office 
under the laws of this state nor any other state, nor any office under gov- 
ernment of the United States, or of any other state. He shall devote his 
entire time to the duties of the office and shall not hold any position of 
trust or profit, nor engage in any occupation or business interfering or 
inconsistent with his duties, or serve on or under any committee of any 
political party, or take part either directly or indirectly in any political 
campaign in the interest of any political party, or organization or candi- 
date for office. Each member shall receive an annual salary in such amount 
as may be specified by the legislative assembly in the appropriation to 
the board of equalization. If the legislative assembly does not specify the 
maximum salary of board members, any increase in the salary of board 
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84-713 TAXATION 


members must be approved by the board of examiners. Before approving 
any salary increase, the board of examiners shall review the salaries of 
comparable positions in Montana state government, other states, and 
private industry. The salary shall be payable in equal monthly install- 
ments. The member elected chairman as provided for in 84-703 shall receive 
additional compensation of not more than five hundred dollars ($500) 
per annum payable in the same manner as the salary. He shall also be 
paid his actual traveling and other expenses when away from the capitol 
on official business. 


History: En. Sec. 2, Ch. 3, L. 1923; Amendments 


amd. Sec. 1, Ch. 109, L. 1953; amd. Sec. The 1967 amendment substituted the 
8, Ch, 225, L. 1963; amd. Sec. 13, Ch. 237, fourth, fifth and sixth sentences for a pro- 
L. 1967. vision setting maximum salary at $10,000; 


and made minor style changes. 


84-713. (2122.13) Determination of state rate of taxation—notice of. 
Between the first and third Mondays of August of each year, the governor 
must determine the rate of state tax to be levied and collected upon the 
assessed valuation of the property in the state, which, after allowing twelve 
per cent (12%) for delinquencies in the collection of taxes, must be suffi- 
cient to raise the specific amount of the revenue required by the legislative 
assembly for state purposes. The state board of equalization must im- 
mediately thereafter transmit to the county clerk of each county a state- 
ment of such rate, and upon its receipt the county clerk must, in writing, 
notify the state val of equalization thereof. 


History: En. Sec. 13, Ch. 3, L. 1923; determine” before “the rate of state tax” 


amd, Sec. 1, Ch. 19, L. 1969. in the first sentence; and substituted “The 
state board of equalization’ for “The 
Amendments board” at the beginning of the last sen- 


The 1969 amendment substituted “gover- tence. 
nor must determine’ for “board must 


84-724. Destruction of tax records authorized—procedure. Notwith- 
standing the provisions of any other chapter of this code, the state board 
of equalization is authorized to destroy tax records more than three (3) 
years old, as shall be determined to be of no further value. 


Authorization for destruction of tax records shall be by unanimous 
vote of the members of the state board of equalization entered upon an 
authenticated list of records authorized to be destroyed. A copy of the 
authorization and authenticated list shall be entered in the minutes of 
the board by its secretary. 


History: En. Sec. 1, Ch. 187, L. 1963; Effective Date 


amd. Sec. 1, Ch. 9, L. 1969. Section 2 of Ch. 9, Laws 1969 provided 
the act should be in effect from and after 


Amendments its passage and approval. Approved Janu 
The 1969 amendment substituted “three ary 2° Waee. ae eo 


(3) years old” for “five (5) years old” 
after “tax record more than” in the first 
paragraph. 
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LICENSE TAXES—COAL MINES 84-1302 


CHAPTER 10—LICENSE TAXES—CARBON BLACK PRODUCERS 
84-1002. (2380.2) Amount of tax. 


Cross-References 
Multistate tax compact, sec. 84-6701. 


CHAPTER 11—LICENSE TAXES—CEMENT DEALERS 


84-1102. (2368) License tax on sales of cement, etc. 
Cross-References 
Multistate tax compact, sec. 84-6701. 


CHAPTER 12—LICENSE TAXES—CEMENT AND GYPSUM PRODUCERS 


84-1202. (2357) License tax on producers and importers of gypsum and 
cement. 
Cross-References 
Multistate tax compact, see. 84-6701. 


CHAPTER 13—LICENSE TAXES—COAL MINES 


Section 

84-1302. Strip coal mines license tax—amount—exceptions. 
84-1303. Payment of annual license tax. 

84-1304. Strip coal mine operators to file statements. 


84-1302. (2317) Strip coal mines license tax—amount—exceptions. 
Every person engaged in or carrying on the business of strip coal mining, 
or engaged in the business of working or operating any strip coal mine 
or strip coal mining property, in the state of Montana, from which market- 
able or merchantable coal of any kind is extracted or produced by means 
of strip mining, whether such person shall carry on such business or en- 
gage in such work or operations as owner, lessee, trustee, possessor, re- 
ceiver, or in any other capacity, must for the year 1921, and each year 
thereafter, when engaged in or carrying on such business, work or oper- 
ations, pay to the state treasurer, for the exclusive use and benefit of the 
state of Montana, a license tax for engaging in and carrying on such 
business, work and operations, in an amount equal to five cents per ton 
for each and every ton in excess of fifty thousand tons of marketable or 
merchantable coal extracted or produced by means of strip mining by such 
person in the state of Montana and shipped by such person during such 
year, or used by such person for any purpose except in connection with 
the operating ofthe strip coal mine or mining property from which the 
same was extracted or produced, by means of strip mining or delivered 
by such person to any other person for shipment, sale or use by such other 
person; provided, however, that nothing in this act shall be construed as 
requiring laborers or employees, hired or employed, by any person to mine 
coal, or to work in or about, or in connection with any strip coal mine to 
pay such license taxes, nor shall any work required to be done in pros- 
pecting for, or in developing, or in opening up any strip coal mine or 
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strip coal mining property, be deemed to be the carrying on ofa strip 
coal mining business, or the engaging in the business of working or oper- 
ating of a strip coal mine; provided, further, that if during any such 
work of developing or opening up any strip coal mine or strip coal mining 
property, any marketable or merchantable coal shall be extracted or pro- 
duced by means of strip mining and sold, then the same shall be deemed 
the carrying on of a strip coal mining business and the engaging in the 
business of working and operating a strip coal mine. 


deleted “mined” before 


History: En. Sec. 2, Ch. 155, L. 1921; 
re-en. Sec. 2317, R. C. M. 1921; amd. Sec. 
1, Ch. 200, L. 1939; amd. Sec. 1, Ch. 244, 
L. 1967. 


Amendments 


The 1967 amendment inserted “strip” 
before “coal” in ten places; inserted 
“strip coal” before “mine” or “mining” 


in four places; 
“extracted” in four places; inserted “by 
means of strip mining” after “produced” 
in four places; and deleted “or coal prop- 
erty or business” before “to pay such 
license taxes.” 


Cross-References 
Multistate tax compact, sec. 84-6701. 


84-1303. (2318) Payment of annual license tax. Such annual license 
tax shall be paid in quarterly installments for the quarters ending, re- 
spectively, March 31st, June 30th, September 30th, and December 31st in 
each year, beginning with the quarter ending March 31, 1921, and the 
amount of the license tax due for each such quarter shall be paid to the 
state treasurer within thirty days after the end of each such quarter 
provided that one-half (44) of the amounts reported to the state treasurer 
by the bureau of mines and geology as being the reasonable value of 
reclamation work performed by a licensee on lands on which strip mining 
has been conducted shall be credited to such licensee on the first quarterly 
payment of the license tax due after such report is received and on such 
subsequent quarterly payments until the licensee has received credit for 
the full amount thus reported. 


History: En. Sec. 3, Ch. 155, L. 1921; 
re-en. Sec. 2318, R. C. M. 1921; amd. Sec. 
5, Ch. 245, L. 1967. 


Amendments 


The 1967 amendment added the pro- 
viso. 


84-1304. (2319) Strip coal mine operators to file statements. Hach 
and every person engaged in or carrying on the business of strip coal min- 
ing, or engaged in the business of working or operating any strip coal 
mine or strip coal mining property in the state of Montana, from which 
coal of any kind is extracted or produced by means of strip mining at the 
date when this act becomes effective, must, not later than the thirtieth 
day of April, 1921, and every person who shall, after the date this act 
becomes effective, engage in the business of strip coal mining or engage 
in working or operating any strip coal mine or strip coal mining property 
in the state of Montana, from which coal of any kind is extracted or pro- 
duced by means of strip mining must, immediately upon engaging in such 
business, work or operations, file with the state board of equalization, a 
certificate and statement, on forms prescribed by such state board of 
equalization, which shall contain the name under which such person is 
engaging in and carrying on such business, work and operations, within 
this state, giving the place or places of business or location of the strip 
coal mine or strip coal mining property; the name and address of the 
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managing agent in this state, if an association, joint-stock company, or 
corporation, or if a firm or partnership, the names and addresses of the 
persons composing the same; if an association or corporation, under the 
laws of what state organized, its principal place of business and the names 
and addresses of its principal officers; and such other information as the 
board may deem necessary. 


History: En. Sec. 4, Ch. 155, L. 1921; coal” before “mine” or “mining” in seven 
re-en. Sec. 2319, R. C. M. 1921; amd. Sec. places; inserted “strip” before “coal” in 


2, Ch. 244, L. 1967. two places; and substituted “extracted or 
produced by means of strip mining” for 
Amendments “mined” after “any kind is” in two 


The 1967 amendment inserted “strip places. 


CHAPTER 14—LICENSE TAXES—COAL RETAILERS 
84-1402. (2328) License to retail coal—fees. 


Cross-References 
Multistate tax compact, sec. 84-6701. 


CHAPTER 15—LICENSE TAXES—CORPORATION LICENSE TAX 


Section 

84-1501. Corporation license tax—organizations exempt therefrom. 

84-1501.4. State banks exempt until national banks taxable. 

84-1501.5. Minimum fee of corporations qualifying under section 84-1501.2 unaffected. 

84-1503. Segregation of income within and without state. 

84-1505. Assessment and collection of tax. 

84-1505.1. Release of tax liens. 

84-1505.2. Immediate payment of tax or deficiency due may be required if delay would 
jeopardize collection. 

84-1508.2. Periods of limitation—limitations for notification of additional tax extended 
if taxpayer fails to report change in federal tax—waiver. 

84-1509. Consolidated returns—computation and procedure on. 

84-1515. Reviver of corporation after suspension or forfeiture. 

84-1517. Failure to make return—estimate and investigation of net income—copy of 
federal return to be furnished on request—report of change in federal tax 
—copy of amended federal returns, 


84-1501. (2296) Corporation license tax—organizations exempt there- 
from. The term corporation includes associations, joint-stock companies, 
common-law trusts and business trusts which do business in an organized 
capacity whether created under and pursuant to state laws, agreements, 
declarations of trust. Every corporation, except as hereinafter provided 
and except as provided in section 40-2821 (5), R.C.M. 1947, organized and 
existing under the laws of the state of Montana and engaged in business 
therein, shall annually pay to the state treasurer, as a license fee for 
carrying on business in said state of Montana, such percentage or per- 
centages of total net income received by such corporation in the preceding 
fiscal year from all sources within the state of Montana as hereinafter 
set forth; and every corporation, except as hereinafter provided, organized 
and existing under the laws of any other state or country, or the United 
States, and engaged in business in the state of Montana, shall annually 
pay for the exclusive use and benefit of the state of Montana a license fee 
for carrying on its business in the state of Montana of such percentage 
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84-1501.1 TAXATION 


or percentages of total net income received by such corporation in the 
preceding fiscal year from all sources within the state of Montana as 
hereinafter set forth. 

The percentage of net income to be paid under this section shall be 
six and one-quarter per cent (614%) of all net income for the taxable pe- 
riod. The rate set forth in this act shall be effective for taxable years end- 
ing on or after February 28, 1969. For taxable years ending on or after 
February 28, 1971, the percentage of net income to be paid under this 
act shall be five and one-half per cent (514%) of all net income for the 
taxable period. Every corporation subject to taxation under this act shall, 


in any event, pay a minimum tax of not less than fifty dollars ($50). 
There shall not be taxed under this title any income received by any— 


(a) AtO% (eee © 
History: En. Sec. 1, Ch. 79, L. 1917; 
Subd. 16 amd. Sec. 1, Ch. 64, L. 1921; 
re-en. Sec. 2296, R. C. M. 1921; amd. Sec. 
1, Ch. 166, L. 1933; amd. Sec. 1, Ch. 29, 
L. 1937; amd. Sec. 1, Ch. 92, L. 1937; amd. 
Sec. 1, Ch. 232, L. 1957; amd. Sec. 1, Ch. 
264, L. 1959; amd. Sec. 1, Ch. 155, L. 
1961; amd. Sec. 1, Ch. 269, L. 1965; amd. 
Sec. 1, Ch. 4, Ex. L. 1967; amd. Sec. 1, 
Ch. 11, Ex. L. 1969. 


Amendments 


The 1967 amendment, in the first para- 
graph, inserted “and except as provided 
in section 40-2821 (5), R. C. M. 1947” 
after “hereinafter provided” in the second 
sentence; and, in the second paragraph, 
increased the percentage of net income to 
be paid under this section from 54% to 
514%, and inserted the second sentence. 

The 1969 amendment, in the first sen- 
tence of the second paragraph, raised the 
percentage of net income from “five and 
one-half per cent (5144%)” to “six and 
one-quarter per cent (644%)”; in the sec- 
ond sentence deleted “all” before “tax- 
able years” and substituted “1969” for 


84-1501.1. 
References 


Barth v. Montana State Board of Equal- 
ization, 148 M 259, 419 P 2d 484, 485. 


Definitions. 


[Same as parent volume.] 


“1967”; inserted the third sentence; and 
raised the minimum tax stated in the 
fourth sentence from “$10” to $50.” 


Effective Date 


Section 2 of Ch. 318, Laws 1967 read: 
“The rate set forth in this act shall be 
effective as to all taxable years ending 
on or after February 28, 1967, whether on 
the calendar or fiscal year basis.” 

Section 3 of Ch. 318, Laws 1967 provided 
the act should be in effect from and after 
its passage and approval. Approved March 
20, 1967. 


Cross-References 
Multistate tax compact, sec. 84-6701. 


Sale of Assets in Liquidation 


Directors and trustees in liquidation of 
a liquidated corporation were entitled to 
a refund of that portion of the corporate 
license tax paid upon the gain realized 
by the corporation in the sale of its assets 
in liquidation. Barth v. Montana State 
Board of Equalization, 148 M 259, 419 P 
2d 484, 485. 


84-1501.2. Election by small business corporation. 


References 


Barth v. Montana State Board of Equal- 
ization, 148 M 259, 419 P 2d 484, 485. 


84-1501.3. Small business option unavailable on dissolution, etc. 


Application 


This section applies only to shifting of 
the tax burden under sections 84-1501.1 


84-1501.4. State banks exempt until national banks taxable. 


and 84-1501.2. Barth v. Montana State 
Board of Equalization, 148 M 259, 419 
P 2d 484, 485. 


State 


banks organized under the Montana Bank Act shall not be required to pay 


LICENSE TAXES—CORPORATION LICENSE TAX 84-1503 


the Montana corporation license tax provided for under chapter 15 of 
Title 84 of the Revised Codes of Montana, 1947, until and unless the said 
tax is required to be paid by national banks organized under the laws of 
the United States. 


History: En. Sec. 1, Ch. 316, L. 1967. tion license tax until and unless said tax 


is required to be paid by national banks. 
Compiler’s Notes 4 P y 


The Montana Bank Act, referred to in Effective Date 


this section, is codified as secs. 5-101 to Section 2 of Ch. 316, Laws 1967 read 
5-1311. “This act shall be effective as to all taxa- 
; ble periods ending after June 30, 1967, 
Title of Act whether on the calendar or fiscal year 


An act to provide that state banks shall basis.” 
not be required to pay Montana corpora- 


84-1501.5. Minimum fee of corporations qualifying under section 84- 
1501.2 unaffected. Notwithstanding the provisions of this act, corpora- 
tions electing and qualifying under section 84-1501.2 shall pay a minimum 
fee of ten dollars ($10). 


History: En. Sec. 2, Ch. 11, Ex. L. 1969. Effective Date 


Section 3 of Ch. 11, Ex. Laws 1969 pro- 
vided the act should be in effect from and 
after its passage and approval. Approved 
March 19, 1969. 


84-1503. (2297.1) Segregation of income within and without state. 
If the income of any corporation from sources within the state cannot be 
properly segregated from income without the state, then, in that event, the 
amount of the net income returned shall be that proportion of the tax- 
payer’s total net income which the taxpayer’s gross business done in the 
state of Montana bears to the total gross business of the taxpayer, and 
apportionment shall be made under the rules and regulations prescribed by 
the state board of equalization, giving consideration to sales, property and 
payroll and such other factors as may be deemed applicable; provided, 
however, that the state board of equalization shall, upon the presentation 
of satisfactory evidence, determine that the income from sources within 
the state of Montana may be properly segregated from income from sources 
without the state of Montana and shall allow separate accounting. The 
board shall publish not less than once every three (3) years, all rules 
and regulations and all changes in rules and regulations as they occur 
pertaining to this section. All decisions by the board under this section 
shall be subject to judicial review in an action prosecuted by the corpora- 
tion in the district court of Lewis and Clark county. The taxpayer may 
not change from apportionment by formula to separate accounting or vice 
versa without first obtaining permission from the board. 


History: En. Sec. 3, Ch. 166, L. 1933; shall publish” and inserted “and all 
amd. Sec. 1, Ch. 219, L. 1957; amd. Sec. 1, changes * * * as they occur” in the second 


Ch, 143, L. 1969. sentence; substituted “may not change 
* * * or vice versa” for “cannot change 
Amendments from one method of accounting to an- 


The 1969 amendment substituted “not other method of accounting” in the last 
less than once every three (3) years” for sentence. 
“not less than once a year” after “board 
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84-1504. 


Sale of Assets in Liquidation 

Directors and trustees in liquidation of 
a liquidated corporation were entitled to 
a refund of that portion of the corporate 
licensed tax paid upon the gain realized 


84-1505. (2300) 


Assessment and collection of tax. 


TAXATION 


(2299) Computation of license tax, etc. 


by the corporation in the sale of its assets 
in liquidation. Barth v. Montana State 
Board of Equalization, 148 M 259, 419 P 
2d 484, 485. 


(1) Assessment 


and payment of tax, penalty and interest. All taxpayers shall compute the 
amount of tax payable under this act and shall remit such amount to the 
state board of equalization on or before the fifteenth day of the fifth month 
following the close of the taxable period. If the tax is not paid on or before 
the due date, there shall be assessed a penalty of ten per cent (10%) of the 
amount of the tax, unless it is shown that the failure was due to reasonable 
cause and not due to neglect. If any tax due under this chapter is not paid - 
when due, by reason of extension granted, or otherwise, interest shall be 
added thereto at the rate of nine per cent (9%) per annum from the due 
date until paid. 
(2) and (3). * * * [Same as parent volume. | 


History: En. Sec. 5, Ch, 79, L. 1917; 
re-en. Sec. 2300, R. C. M. 1921; amd. Sec. 
2, Ch. 146, L. 1923; amd. Sec. 1, Ch. 209, 
L. 1945; amd. Sec. 1, Ch. 102, L. 1961; 
amd. Sec. 4, Ch. 186, L. 1963; amd. Sec. 1, 
Ch. 324, L. 1969. 


Amendments 
The 1969 amendment raised the interest 


rate on unpaid taxes from “six per cent 
(6%)” to “nine per cent (9%) per van- 
num. 


Effective Date 


Section 2 of Ch. 324, Laws 1969 read 
“This act is effective as to taxable years 
ending on and after December 31, 1968.” 


84-1505.1. Release of tax liens. (1) The state board of equalization 
shall issue a certificate of release of any lien imposed with respect to any 
tax due under Title 84, chapter 15, R.C.M. 1947, when it finds that the lia- 
bility for the amount of tax assessed, together with all penalties and 
interest in respect thereof has been fully satisfied. The state board of 
equalization may issue a certificate of release if it determines that the 
lien is unenforceable. 

(2) The state board of equalization may issue a certificate of discharge 
of any part of the property subject to any lien imposed with respect to 
any tax due under Title 84, chapter 15, R.C.M. 1947, if: 

(a) It finds that the fair market value of that part of the property 
remaining subject to the lien is at least double the value of the unsatisfied 
liability secured by such len and the amount of all other liens upon the 
property which may have priority to such len; | 

(b) There is paid to the state treasurer in part satisfaction of the 
liability secured by the lien, an amount which shall not be less than the 
value, as determined by the state board of equalization, of the interest 
of the state of Montana in the part to be discharged; or : 

(c) The state board of equalization determines at any time that the 
interest of the state of Montana in the part to be so discharged has no value. 

History: En. Sec. 1, Ch. 53, L. 1967. Title of Act 


An act to permit release of lien and 
discharge of property from force of lien 
imposed with respect to corporation license 
tax liability. 
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84-1505.2. Immediate payment of tax or deficiency due may be required 
if delay would jeopardize collection. If the state board of equalization 
finds that the assessment or collection of the tax or a deficiency in tax 
due under any corporation license tax statute of Montana for any taxable 
period will be jeopardized in whole or in part by delay, it may mail notice 
of its findings to the taxpayer together with a demand for immediate 
payment of the tax or deficiency declared to be in jeopardy, including pen- 
alty and accrued interest. In the case of a tax for a current period, the 
board may declare the taxable period of the taxpayer immediately termin- 
ated, and shall mail or issue notice of its findings to the taxpayer to- 
gether with a demand for immediate payment of the tax based on the 
period declared terminated. A jeopardy assessment is immediately due and 
payable, and proceedings for collection may be commenced at once. 


History: En. Sec. 1, Ch. 246, L. 1969. ment of a tax or deficiency due under any 
é corporation license tax statute of Mon- 
Title of Act tana if the board finds that the collection 


An act which empowers the state board of the tax or deficiency will be jeopardized 
of equalization to require immediate pay- in whole or in part by delay. 


84-1508.2. Periods of limitation—limitations for notification of addi- 
tional tax extended if taxpayer fails to report change in federal tax— 
waiver. (1) Except as otherwise provided in this section and in section 
84-1513, R. C. M. 1947, no deficiency shall be assessed or collected with 
respect to the year for which a return is filed unless the notice of additional 
tax proposed to be assessed is mailed within five (5) years from the date 
the return was filed. For the purposes of this section a return filed before 
the last day prescribed for filing shall be considered as filed on such last 
day. Where before the expiration of the period prescribed for assessment 
of the tax, the taxpayer consents in writing to an assessment after the 
time, the tax may be assessed at any time prior to the expiration of the 
period agreed upon. The limitations prescribed for giving notice of a 
proposed assessment of additional tax shall not apply when a taxpayer 
has failed to file a report of changes in federal taxable income or an amend- 
ed return as required by section 84-1517, R. C. M. 1947, until five (5) years 
after the federal changes become final or the amended federal return 
was filed, whichever the case may be. 

(2). * * * [Same as parent volume. | 

History: En. Sec. 2, Ch. 186, L. 1963; tence of subsection (1), substituted “in 


amd. Sec. 1, Ch. 142, L. 1969. this, section and,” *.* Rs Cl M..1947””, for 
‘Gn section 84-1513”; substituted “such last 
Amendments day” for “that day” at the end of the sec- 


The 1969 amendment, in the first sen- ond sentence and added the last sentence. 


84-1509. Consolidated returns—computation and procedure on. (1) 
Corporations which are affiliated may not file a consolidated return unless 
at least eighty per cent (80%) of all classes of stock of each corporation 
involved is owned directly or indirectly by one (1) or more members of 
the affiliated group. 

(2) Corporations may not file a consolidated return unless the operation 
of the affiliated group constitutes a unitary business and permission to file 
a consolidated return is given by the state board of equalization. For 
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purposes of this section, a “unitary business operation” means one in which 
the business operations conducted by the corporations in the affihated group 
are interrelated or interdependent to the extent that the net income of 
one corporation cannot reasonably be determined without reference to the 
operations conducted by the other corporations. 

(3) If the conditions of subsections (1) and (2) of this section are 
met, the state board of equalization may require corporations to file a con- 
solidated return when the board considers a consolidated return necessary. 


(4) Any corporation liable to report under this act and owning, or con- 
trolling, either directly or indirectly, at least eighty per cent (80%) of 
all classes of stock of each corporation involved, may be required to make 
a consolidated report showing the combined net income|[,| such assets of 
the corporation as are required for the purposes of this act, and such other 
information as the state board of equalization may require, but excluding 
intereorporate stockholdings and intercorporate accounts. Any corporation 
liable to report under this act and owned or controlled, either directly or 
indirectly, by another corporation may be required to make a report con- 
solidated with the owning company, showing the combined net income, 
such assets of the corporation as are required for the purposes of this 
act, and such other information as the state board of equalization may re- 
quire, but excluding intercorporate stockholdings and intercorporate ac- 
counts. In case it shall appear to the state board of equalization that any 
arrangement exists in such a manner as to improperly reflect the business 
done, the segregable assets or the entire net income earned from business 
done in this state, the state board of equalization is authorized and em- 
powered, in such manner as it may determine, to equitably adjust the tax. 


History: En. Sec. 5, Ch. 166, L. 1933; 
amd. Sec. 1, Ch. 243, L. 1969. 


make a consolidated return if authorized 
and/or required by the state board of 
equalization; redesignated former subsec- 


Amendments tion (b) as subsection (4) and inserted “at 


The 1969 amendment substituted subsec- 
tions (1) to (3) for former subsection (a) 
which provided that affiliated corporations 


84-1511. 


Sale of Assets in Liquidation 


least eighty per cent * * * of each corpora- 
tion involved” after “controlling, either di- 
rectly or indirectly” in the first sentence. 


(2303.3) Return and payment of tax by corporations, etc. 


by the corporation in the sale of its assets 


in liquidation. Barth v. Montana State 
Board of Equalization, 148 M 259, 419 P 
2d 484, 485. 


Directors and trustees in liquidation of 
a liquidated corporation were entitled to 
a refund of that portion of the corporate 
license tax paid upon the gain realized 


84-1515. (2303.7) Reviver of corporation after suspension or forfeiture. 
Any corporation which has suffered the suspension or forfeiture referred 
to in the preceding section may be relieved therefrom upon making appli- 
cation therefor in writing supported by a certificate from the state board 
of equalization showing that the required return has been made and filed 
and/or that the tax and interest and penalties have been paid, for which 
the suspension or forfeiture occurred. Application for reviver may be made 
by any stockholder or creditor of the corporation or. by a majority of 
the surviving trustees or directors, and the same shall be filed with the 
secretary of state, for which he shall receive a filing and recording fee of 


18 


LICENSE TAXES—CORPORATION LICENSE TAX 84-1517 
five dollars ($5). In case the application is made more than one (1) year 
from the date the suspension or forfeiture occurred the applicant shall 
pay twice the amount of the tax and penalties due the state for the taxable 
year with respect to which the suspension or forfeiture occurred, and 
upon such payment the secretary of state shall issue a certificate of reviver 
for which he shall collect a fee of five dollars ($5) and thereupon the appli- 
cant shall be revived. The reviver shall be without prejudice to any action, 
defense or right which has accrued by reason of the original suspension 
or forfeiture. The certificate of reviver shall be prima facie evidence of 
the reviver. Any certificate of reviver provided for in this section may 
be recorded in the office of the county recorder in any county of this state. 


History: En. Sec. 11, Ch. 166, L. 1933; 
amd. Sec. 1, Ch. 49, L. 1947; amd. Sec. 
15, Ch. 117, L. 1961; amd. Sec. 1, Ch. 52, 
L. 1967. 


Amendments 


The 1967 amendment substituted “more 
than one (1) year from the date” for “in 
any taxable year other than the taxable 
year in which” after “application is made” 
and substituted “with respect to which” for 
“in which” after “for the taxable year,” 


the act should be in effect from and after 
its passage and approval. Approved Feb- 
ruary 18, 1967. 


Contract Made During Suspension 


Statute providing that reviver shall be 
without prejudice to any action, defense 
or right which has accrued by reason of 
original suspension or forfeiture relates to 
right of corporation to do business rather 
than to nonenforceability of contract made 
by corporation while suspended. Manufac- 


both in the third sentence. 


Effective Date 
Section 2 of Ch. 52, Laws 1967 provided 


turers Acceptance Corp. v. Krsul, 151 
M 28, 438 P 2d 667. 


84-1517. (2303.9) Failure to make return—estimate and investiga- 
tion of net income—copy of federal return to be furnished on request 
—report of change in federal tax—copy of amended federal returns. (1) 
If any taxpayer fails to make return as herein required, the state board 
of equalization is authorized to make an estimate of the taxes due from 
such taxpayer from any information in its possession. 

(2) The state board of equalization, for the purpose of ascertaining 
the correctness of any return or for the purpose of making an estimate 
of net income of any corporations where information has been obtained, 
shall also have power to examine or to cause to have examined by any 
agent or representative designated by it for that purpose, any books, papers, 
records or memoranda bearing upon the matters required to be included 
in the return, and may require the attendance of any officer or employee 
of the corporation rendering such return or the attendance of any other 
person having knowledge in the premises, and may take testimony and 
require proof material for its information. 

(3) Every corporation shall, upon request of the state board of equali- 
zation, furnish a copy of its federal income tax return and the computa- 
tion schedule filed for such taxable year or years as the said board may 
specify in its request. If the amount of a corporation taxable income re- 
ported on its federal income tax return or the computation schedule filed 
for any taxable year is changed or corrected by the United States inter- 
nal revenue service or other competent authority, the corporation shall re- 
port such proposed change or correction to the state board of equalization 
within ninety (90) days after receiving official notice thereof. Any corpora- 
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tion filing an amended federal income tax return changing or correcting its 
taxable income for any taxable year shall also file an amended return 
with the state board of equalization within ninety (90) days thereafter. 


History: En. Sec. 13, Ch. 166, L. 1933; Effective Date 


amd. Sec. 2, Ch. 142, L. 1969. Section 3 of Ch. 142, Laws 1969 provided 
the act should be in effect from and after 


Amendments : 
: its passage and approval. Approved Feb- 
The 1969 amendment redesignated sub- ruary 27, 1969. 


sections (a) and (b) as subsections (1) 
and (2); and added subsection (3). 


CHAPTER 16—LICENSE TAXES—ELECTRICAL ENERGY PRODUCERS 


Section 
84-1601. Electrical energy producers’ license tax. 
84-1602. Payment of tax—not to be set out on customers’ bills. 


-84-1601. (2343.1) Electrical energy producers’ license tax. That in 
addition to the license tax now provided by law, each and every individual, 
firm, partnership, common-law trust, corporation, association or other or- 
ganization now engaged in the generation, manufacture or production of 
electricity, and electrical energy in the state of Montana, either through 
water power or by any other means, for barter, sale or exchange and here- 
inafter referred to as the “producer,” shall on or before the fifteenth day 
of each calendar month beginning with the fifteenth day of May, 1969, 
render a statement to the state board of equalization of the state of Mon- 
tana, showing the gross amount of money received on account of sales of 
electricity and electrical energy during the preceding calendar month 
without any deduction, and shall pay a license tax thereon in the sum 
of one and one-quarter per cent (114%) of such gross amount as shown 
on such statement in the manner and within the time hereinafter pro- 
vided; provided however, that for the two taxable years commencing on 
or after April 1, 1969, the tax shall be computed at the rate of one and 
four hundred thirty-eight thousandths per cent (1.488%). 

History: En, Sec. 1, Ch. 51, Ex. L. 1969” for “August, 1957”; and added the 


1933; amd. Sec. 1, Ch. 83, L. 1937; amd. proviso. 


Sec. 1, Ch. 214, L. 1957; amd. Sec. 1, Ch. 5, 
Ex. L. 1969. Cross-References 


Multistate tax compact, sec. 84-6701. 
Amendments 


The 1969 amendment substituted “May, 


84-1602. (2343.2) Payment of tax—not to be set out on customers’ 
bills. Said license tax shall be remitted with the statement and paid on or 
before the fifteenth (15th) day of each month. No bill, statement or ac- 
count rendered or given any customer by any organization affected by 
the provisions of this act shall set out or contain, as a separate item, any 
amount on account or by reason of, the license tax imposed by this act. 


History: En. Sec. 2, Ch. 51, Ex. L. Amendments 


1933; amd. Sec. 2, Ch. 5, Ex. L, 1969. The 1969 amendment deleted “beginning 
with the fifteenth (15th) day of April, 
1934” at the end of the first sentence. 
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Effective Date 


Section 3 of Ch. Ex. Laws 1969 pro- 
vided the act ae ine in effect from and 


after its passage and approval. 
March 19, 1969. 


Approved 


CHAPTER 17—LICENSE TAXES—EXPRESS COMPANIES 
84.1702. (2306) 


Cross-References 
Multistate tax compact, sec. 84-6701. 


Statements to be filed with state board of equalization. 


CHAPTER 18—LICENSE TAXES—GASOLINE DEALERS AND 
DISTRIBUTORS—SPECIAL FUEL TAX 


Section 

84-1832. Tax imposed. 

84-1832.1. Tax to be collected on diesel fuel, when. 

84-1833. Special fuel dealers’ and special fuel users’ licenses and special fuel vehicle 
permits. 

84-1835. Monthly returns and payments. 

84-1836. Credits. 

84-1837. Procedures for credits. 

84-1838. Administration. 

84-1840. Disposition of funds. 

84-1842. Special fuel user’s temporary trip permits—agents by whom issued. 

84-1845. Short title. 

84-1846. Definitions. 

84-1847. Gasoline license tax—amount. 

84-1848. Aviation gasoline tax exemption certificates. 

84-1849. Distributors’ statements—payment of the tax. 

84-1850. Examination of records. 

84-1851. Records to be kept by distributor. 

84-1852. Inspection of records. 

* 84-1853. — Invoice of distributors. 

84-1854. Information reports. 

84-1855. Refund of gasoline license tax—procedure. 

84-1856. Timely mailing treated as timely filing and paying. 

84-1857. License and bond of gasoline distributors. 

84-1858. Penalties—delinquent payment—procedure in case of failure to file statement 
or pay tax—lien for tax. 

84-1859. Penalties. 

84-1860. Statute of limitations. 

84-1861. Rules and regulations to be established by state board. 


84-1801, 84-1801.1, 84-1802, 84-1802.1, 84-1803, 84-1803.1, 84-1804, 84-1805, 
84-1805.1, 84-1806 to 84-1811. (2381.11 to 2381.21) Repealed. 


Repeal L. 1963; Secs. 2 to 6, Ch. 70, L. 1963; See. 

Sections 84-1801, 84-1801.1, 84-1802, 84- 714, Ch. AT; in 1963; See. 1, Ch. 6, Ex. L. 
1802.1, 84-1808, 84-1803.1, 84-1804, 84-1805, 1967; Sec. 1, Ch. 355, L. 1969), relating to 
84-1805.1, 84-1806 to 84-1811 (Secs. 1, 3 the gasoline license tax, were repealed by 
Pomie.Ch. 19, 1.1927; Sec..4, Ch. 92 DL: See. 20, Ch. 369, Laws 1969. 
1929; Sec. 1, Ch. 175, L. 1929; See. 4, Ch. 
6, L. 1931; Sec. 1, Ch. 170, L. 1933; Sec. 
L. Ch. 116, L. 1935; Sec. 1, Gh. 63, L. 1943; 
See. 1, Ch. 202, L. 1949; Sec. 1, Ch. 52, 
fretOol:) See..1,-Chieci/, LU. 1953; Sees. 1 
2 Ch. 17, L. 1955; Sec. 1, Ch. 230, L. 1957; 
See. 1, Ch. 175, L. 1959; Sees. 1, 2, Ch. 64, 


84.1813. (2381.23) 
Repeal 
Section 84-1813 (See. 2, Ch. 116, L. 


Compiler’s Notes 

Section 1 of Ch. 355, Laws 1969 pur- 
ported to amend section 84-1801.1 to in- 
erease the tax from six and one-half cents 
to seven cents for the period from July 1, 
1969 to July 1, 1971. 


Repealed. 


tax on motor fuel, was repealed by See. 1, 
Ch. 60, L. 1969 and Sec. 20, Ch. 369, Laws 


fvoo. pec. i. Un. 210, la Lyon. sec... 
Ch. 73, L. 1963), relating to collection of 


1969. The language of section 84-1813 was 
re-enacted as section 84-1832.1. 


84-1814 


84-1814. 
Repeal 


Section 84-1814 (Sec. 15, Ch. 19, L. 
1927), relating to delinquency in payment 


(2381.24) Repealed. 


84-1818, 84-1818.1, 84-1819 to 84-1823. 


Repeal 


Sections 84-1818, 84-1818.1, 84-1819 to 
84-1823 (Sees. 1, 2, -Ch.'17, lL. 1927; Sec. 
Pe Chs 168; " 1e7319203 Scere ey.) ke 
1931; Sees. 1 to 4, Ch, 157, L.. 1933; See. 
La Ch. 0. fn) Ooh, eG seme a meres ae 
1939; See. 1, Ch. 130, L. 1947; See. 1, Ch. 
168, 011920; Seen, Ch e196) 7b. 41940; 
See./1, Ch. 221, Li. 1953; Sees. 3,°4, Ch. 17, 


TAXATION 


of the gasoline license tax as a misde- 
meanor, was repealed by Sec. 20, Ch. 369, 
Laws 1969. 


(2396.4 to 2396.9) Repealed. 


L,.. 1955; See. 1, Ch. 212, 1055 edema: 
Ch. 17, L. 1963; Sees. 3, 4, Ch. 64, L. 
1963; "Seer 1," Ch! 70)" 1963 7 eer cea 
126, L. 1963; Sec. 221, Ch. 147, L. 1963; 
Sec. 1, Ch. 224, L. 1963; Sec. 2, Ch. 251, L. 
1967), relating to gasoline tax refunds and 
to the licensing of gasoline dealers and 
distributors, were repealed by Sec. 20, Ch. 
369, Laws 1969. 


84-1828, 84-1829. Repealed. 
Repeal 


Sections 84-1828 and 84-1829 (Sees. 5, 6, 
Ch. 162, L. 1945), relating to the definition 
of terms and effect of the “Special Fuel 


Tax Act” on the license tax upon diesel 
fuel, were repealed by Sec. 20, Ch. 369, 
Laws 1969. 


84-1830. Title. 
Cross-References 
Multistate tax compact, sec. 84-6701. 


84-1832. Tax imposed. There is hereby levied and imposed a tax on 
the use of each and every gallon of special fuel in any motor vehicle while 
operated upon the highways, equivalent to the lawful tax levied on motor — 
fuel under section 84-1832.1 or on liquid petroleum gases under section 
84-1802. Said tax, with respect to all special fuel delivered by a special 
fuel dealer into supply tanks of motor vehicles in this state, shall attach 
at the time of such delivery and shall be collected by such special fuel 
dealer from the special fuel user and shall be paid over to the board as 
hereinafter provided. Said tax, with respect to special fuel acquired by 
any special fuel user in any manner other than by delivery by a special 
fuel dealer into a fuel supply tank of a motor vehicle, shall attach at the 
time of the consumption of such fuel in the propulsion of a motor vehicle 
upon the highways of the state and shall be paid over to the board by 
the special fuel user as hereinafter provided. The various counties, incor- 
porated cities and towns and school districts of this state shall be exempt 
from the levy and imposition of this tax. 


History: En. Sec. 3, Ch. 162, L. 1955; 
amd. Sec. 2, Ch. 66, L. 1963; amd. Sec. 3, 
Ch. 60, L. 1969. 


Amendments 


The 1969 amendment substituted the ref- 
erence to “section 84-1832.1” for a refer- 


Compiler’s Notes ence to repealed “section 84-1813.” 


Section 84-1802, referred to at the end 


of the first sentence, was repealed by Sec. 
20, Ch. 369, Laws 1969. 


84-1832.1. Tax to be collected on diesel fuel, when. The state board 
of equalization shall, under the provisions of rules and regulations issued by 
said board, collect or cause to be collected from the owners or operators 
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of motor vehicles a tax in an amount equal to nine cents (9¢) for each 
gallon of diesel fuel or other volatile liquid, of less than forty-six degrees 
(46°) A.P.I. (American Petroleum Institute) gravity test, when actually 
sold or used to produce motor power to propel motor vehicles upon the 
public highways or streets within the state of Montana, or used in motor 
vehicles, motorized equipment and the internal combustion of any and all 
engines including stationary engines used in connection with any and all 
work performed under any and all contracts pertaining to the construc- 
tion, reconstruction or improvement of any highway or street and their 
appurtenances awarded by any and all public agencies, ineluding federal, 
state, county, municipalities, or other political subdivision. 

History: En. Sec. 84-1832.1 by Sec. 2, statute establishing a tax on diesel fuel 


Ch. 60, L. 1969. from the gasoline license tax laws and 
: its proper placement in the laws pertaining 
Title of Act to special fuel taxes; and amending sec- 


An act to repeal section 84-1813, R. C. M. tion 84-1832, R. C. M. 1947, to change the 
1947, and to re-enact its language as anew reference to section 84-1813 therein to 84- 
section for the purpose of removing the 1882.1. 


84-1833. Special fuel dealers’ and special fuel users’ licenses and spe- 
cial fuel vehicle permits. (a) to (c). * * * [Same as parent volume. | 

(d) Bond: No special fuel dealer’s license or special fuel user’s license 
shall be issued to any person or continued in force unless such person has 
furnished bond, as defined in section 84-1831 (1) and in such form as the 
board may require to secure its compliance with this act, and the payment 
of any and all taxes, interest and penalties due and to become due here- 
under. Upon application the board may waive the bond requirement of any 
special fuel user who establishes to the reasonable satisfaction of the board 
that no tax, interest or penalties are accrued under the provisions of this 
act. 

The total amount of the bond or bonds required of any special fuel 
dealer or special fuel user shall be equivalent to twice his estimated monthly 
tax payments as hereinafter provided, determined in such manner as said 
board may deem proper; provided, however, that the total amount of the 
bond or bonds shall never be less than five thousand dollars ($5,000.00) 
for any special fuel user awarded a contract in accordance with section 
84-1932.1, nor less than five hundred dollars ($500.00) for any other spe- 
cial fuel user; and not less than one thousand dollars ($1,000.00) for a 
special fuel dealer. 

(e) to (k). * * * [Same as parent volume. | 


History: En. Sec. 4, Ch. 162, L. 1955; Amendments 
amd. Sec. 1, Ch. 216, L. 1957; amd. Sec. 8, The 1969 amendment inserted the second 
Ch. 70, L. 1963; amd. Sec. 1, Ch. 61, L. sentence in subsection (d) and, in the sec- 
1969. ond paragraph of that subsection, substi- 
tuted “five thousand dollars ... any other 


special fuel user” for “five hundred dollars 
($500.00), for a special fuel user.” 


84-1835. Monthly returns and payments. (a) Returns: For the pur- 
pose of determining the amount of his hability for the tax herein imposed, 
each special fuel dealer and each special fuel user shall file with the board, 
on forms prescribed by said board, a monthly tax return. Such return 
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shall contain a declaration by the person making the same, to the effect 
that the statements contained are true and are made under penalties of 
perjury, which declarations shall have the same force and effect as a veri- 
fication. The return shall show such information as the board may rea- 
sonably require for the proper administration and enforcement of this act; 
provided, however, that if a special fuel dealer or user is also a whole- 
sale distributor of special fuel at a location where special fuel is delivered 
into the supply tank of a motor vehicle, and if separate storage is provided 
thereat from which special fuel is delivered or placed into fuel supply tanks 
of motor vehicles, the monthly return to the board need not include inven- 
tory control data covering bulk storage from which wholesale distribution 
of special fuel is made. The special fuel dealer or special fuel user shall 
file the return on or before the twenty-fifth (25th) day of the next succeed- 
ing calendar month following the monthly period to which it relates; pro- 
vided, however, that for good cause the board may grant a taxpayer a 
reasonable extension of time for filing, but not to exceed thirty (30) days. 

Any claim, statement, remittance, or other document which is trans- 
mitted to this state through the United States mail, shall be deemed 
filed and received by this state on the date shown by the post office can- 
cellation mark stamped upon the envelope or other appropriate wrapper 
containing it. Any claim, statement, remittance, or other document which 
is mailed but not received by this state or where received with a can- 
cellation mark that is illegible, erroneous, or omitted, shall be deemed filed 
and received on the date mailed if the sender establishes by competent 
evidence that the claim, statement, remittance, or other document was 
deposited in the United States mail on or before the date due for filing. 
In cases of such nonreceipt of a claim, statement, remittance, or other 
document, the sender must file with the state a duplicate within thirty 
(30) days after written notification is given to the sender by the state of 
its nonreceipt of such claim, statement, remittance, or other document. 

If any claim, statement, remittance, or other document is sent by United 
States registered mail, certified mail or certificate of mailing, a record au- 
thenticated by the United States Post Office of such registration, certifica- 
tion or certificate shall be considered competent evidence that the report, 
claim, tax return, statement, remittance or other document was mailed to the 
addressee, and the date of registration, certification or certificate shall be 
deemed the postmarked date. 

If the final filing date falls on a Saturday, Sunday or legal holiday, 
the next secular or business day shall be the final filing date. Such reports 
shall be considered filed or received on the date or as provided in this 
chapter. 

Upon annual application the board may waive the filing of a monthly 
tax return of any special fuel user who establishes to the reasonable satis- 
faction of the board that no tax, interest or penalties are accrued under the 
provisions of this act. 

(b) and (c). * * * [Same as parent volume. | 

(d) Refusal or failure to file return or pay tax when due: In ease 
of any special fuel dealer or special fuel user who refuses or fails to file 
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a return required by this act within the time prescribed by subsection (a) 
of this section, there is hereby imposed a penalty of twenty-five dollars 
($25) or a sum equal to twenty-five per cent (25%) of the tax due, which- 
ever is greater, together with interest at the rate of one per cent (1%) on 
the tax due, for each calendar month or fraction thereof during which 
such refusal or failure continues; provided, however, that if any such 
special fuel dealer or special fuel user shall establish to the satisfaction of 
the board that his failure to file a return within the time prescribed was 
due to reasonable cause, the board shall waive the penalty provided by this 
subsection. 


(e) to (i). * * * [Same as parent volume. | 


History: En. Sec. 6, Ch. 162, L. 1955; 
amd. Sec. 9, Ch. 70, L. 1963; amd. Sec. 1, 
Ch. 52, L. 1969; amd. Sec. 2, Ch. 61, L. 
1969. 


Compiler’s Notes 

This section was amended twice in 1969, 
once by Ch. 52 and once by Ch. 61. 
Neither amendatory act mentioned nor 
included the changes made by the other. 
Since the two amendments do not appear 
to conflict, the compiler has made a com- 
posite section incorporating both amend- 
ments. 


Amendments 


Chapter 52, Laws of 1969, substituted 
“twenty-five dollars ($25)” for “one hun- 
dred dollars ($100)” after “there is hereby 
imposed” in subsection (d). 

Chapter 61, Laws of 1969, inserted the 
second, third and fifth paragraphs of sub- 
section (a). 


Effective Date 

Section 2 of Ch. 52, Laws 1969 provided 
the act should be in effect from and after 
its passage and approval. Approved Feb- 
ruary 20, 1969. 


84-1836. Credits. Any licensed special fuel user or licensed special fuel 
dealer who has paid a special fuel tax either directly or to the vendor from 
whom it was purchased, shall receive credit in the amount of any tax paid on 
special fuel exported for use outside of this state, or for any use off the 
public roads and highways of this state, or for any overpayment of special 
fuel taxes not due to the state. Special fuel carried from this state in the 
fuel tank of a motor vehicle is deemed to be exported from this state. 


Any licensed special fuel user who purchases a temporary special fuel 
permit, and thereafter applies for a special fuel vehicle permit for the 
same vehicle in less than eleven (11) days after the temporary permit is 
issued, shall receive credit in the amount of the temporary permit fee. 


History: En. Sec. 7, Ch. 162, L. 1955; 
amd. Sec. 1, Ch. 104, L. 1967. 


Amendments 


The 1967 amendment substituted “l- 
censed special fuel user or licensed special 


fuel dealer” for “person” near the begin- 
ning of the first paragraph; added “or for 
any use * * * to the state” at the end of 
the first sentence of the first paragraph; 
and added the second paragraph. 


84-1837. Procedures for credits. Should a licensed special fuel user or 
licensed special fuel dealer desire to receive refund of special fuel taxes or of 
the temporary permit fee, the user or dealer shall make a signed and written 
request to the board requesting those amounts then due. Any amount 
determined to be creditable by the board under section 84-1836 shall first 
be credited on any amounts then due and payable from the special fuel 
dealer or special fuel user to whom the refund is due, and the board shall 
then certify the balance to the credit of the dealer or user, and a warrant 
shall be drawn upon the state treasurer for the amount of such claim and 
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same shall be paid in the same manner as other claims against the state 
are paid. 

Provided however, in case any special fuel user or special fuel dealer 
fails or neglects to file a request for refund of special fuel taxes within 
twelve (12) months from the date his special fuel license became can- 
eeled, the board shall be under no obligation to make a refund. 

History: En. Sec. 8, Ch. 162, L. 1955; sentence of the first paragraph; added 


amd. Sec. 2, Ch. 104, L. 1967. “and a warrant shall be * * * claims 
against the state are paid” at the end of 
Amendments the first paragraph; and added the second 


The 1967 amendment inserted the first paragraph. 


84-1838. Administration. (a). * * * [Same as parent volume.] 


(b) Examination of records: The board or its authorized representa- 
tive is hereby empowered to examine the books, papers, records and equip- — 
ment of any special fuel dealer or special fuel user or any person dealing 
in, transporting, or storing special fuel as defined in this act and to in- 
vestigate the character of the disposition which any person makes of such 
special fuel in order to ascertain and determine whether all excise taxes 
due hereunder are being properly reported and paid. If such books, papers, 
records and equipment are not maintained in this state at the time of 
demand, they shall be furnished to the board for review and shall be ac- 
companied by the special fuel dealer or special fuel user or such dealer 
or user shall bear the reasonable cost of examination by an agent author- 
ized or designated by the board at the place where such books or records 
are kept provided the taxpayer shall not be liable for such costs for a 
period exceeding one (1) week or for such longer period as he may con- 
sent to in writing, unless the result of said examination is the payment 
of a tax deficiency. 

(c) and (d). * * * [Same as parent volume. | 

History: En. Sec. 9, Ch. 162, L. 1955; Amendments 


amd. Sec. 1, Ch. 106, L. 1967. The 1967 amendment inserted “and shall 
be accompanied by the special fuel dealer 
or special fuel user” after “review” in the 
second sentence of subsection (b). 


84-1840. Disposition of funds. All taxes, interest and penalties col- 
lected under this act shall be turned over promptly to the state treasurer 
and the state treasurer shall place the same in the earmarked revenue 
fund to the credit of the state highway department. 

(1) The lesser of the following amounts from funds poneated under 
this act shall be allocated each fiscal year to the counties and incorporated 
cities and towns in Montana for construction, reconstruction, maintenance 
and repair of rural roads, and city or town streets and alleys, as provided 
in subsections [(1)] (a) and (b) hereof, | 

(i) Three million dollars ($3,000,000) or 

(ii) Sixty-six per cent (66%) of the amount of state ae funds 
saved under the provisions of clause B of section 120 (a) of Title 23, United 
States Code, but not less than one million five hundred thousand dollars 
($1,500,000). 

In any fiscal year when the amount of funds allocated to the counties 
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and incorporated cities and towns under subsection (1) (ii) does not 
equal three million dollars ($3,000,000) the difference between the three 
million dollars ($3,000,000) and the funds allocated for that year shall earry 
forward and be allocated to the counties and incorporated cities and towns 
in subsequent fiscal years. 

(a) Forty per cent (40%) shall be divided among the various coun- 
ties in the following manner: 


(4) Forty per centum (40%) in the ratio that the rural road 
mileage in each county exclusive of the federal-aid interstate system 
and the federal-aid primary system bears to the total rural road 
mileage in the state exclusive of the federal-aid interstate system 
and the federal-aid primary system. 

(ii) Forty per centum (40%) in the ratio that the rural pop- 
ulation in each county outside incorporated cities and towns bears 
to the total rural population in the state outside incorporated cities 
and towns. 

(iii) Twenty per centum (20%) in the ratio that the land 
area of each county bears to the total land area of the state. 


(b) Sixty per cent (60%) shall be divided among the incorporated 
cities and towns in the following manner: 


(i) Fifty per cent (50%) of the sum shall be divided in the 
ratio that the population within the corporate limits of the city or 
town bears to the total population within corporate limits of all the 
cities and towns in Montana. 

(ii) Fifty per cent (50%) shall be divided in the ratio that the 
city or town street and alley mileage, exclusive of the federal-aid 
interstate system and the federal-aid primary system, within corpo- 
rate limits bears to the total street and alley mileage, exclusive of 
the federal-aid interstate system and federal-aid primary system, 
within the corporate limits of all cities and towns in Montana. 


(2) All funds hereby allocated to counties, cities and towns shall be 
used exclusively for the construction, reconstruction, maintenance and re- 
pair of rural roads, city or town streets and alleys, or for the share which 
such city, town or county might otherwise expend for proportionate match- 
ing of federal funds allocated for the construction of roads or streets which 
are part of the federal-aid primary or secondary highway system, or urban 
extensions thereto. 

(3) Upon receipt of the allocation provided herein, the county com- 
missioners, in the case of counties, or the governing body, in the case of in- 
corporated cities or towns, shall propose the expenditure of said funds 
to the state highway commission. The commission may consult with the 
county commissioners or the governing body proposing expenditures before 
approving the same provided, however, that before any contract for the 
expenditure of funds provided herein shall be let, an agreement covering 
the same shall be executed by both the proposing body and the state high- 
way commission. 

(4) <All construction, reconstruction, maintenance and repair author- 
ized herein shall be pursuant to the design and subject to the supervision 


27 


84-1840 TAXATION 


of the state highway commission, and all funds hereby allocated to coun- 
ties, cities and towns shall be disbursed by the state highway commission 
to the lowest responsible bidder according to the bidding procedures speci- 
fied in chapter 41, Title 32 of this code with the exception that five per cent 
(5%) of the funds allocated each fiscal year to any county, incorporated 
city and town or seven thousand five hundred dollars ($7,500), whichever 
amount is greater, may be expended for maintenance of rural roads and 
city or town streets without being submitted to bid. 


(5) The state highway commission shall make and establish such rules 
and regulations as may be necessary to carry out the intent of this act 
and shall keep records of the funds allocated to each city or town, and 
the subsequent expenditure of said funds. 


(6) For the purposes of this act where distribution of funds is made 
on a basis related to population, the population shall be determined by 
the last preceding official federal census. 


(7) For the purposes of this act where determination of mileage is 
necessary for distribution of funds it shall be the responsibility of the 
cities, towns and counties to furnish to the state highway commission a 
yearly certified statement indicating the total mileage within their re- 
spective areas applicable to this act. All mileage submitted shall be subject 
to review and approval by the state highway commission. 


(8) None of the funds authorized by this section shall be used for the 
purchase of capital equipment. Section 2 (b), effective July 1, 1971, the 
total amount of funds allocated each fiscal year in section 2 (a) (1) to the 
counties and incorporated cities and towns shall reduce to one million five 
hundred thousand dollars ($1,500,000). 

History: En. Sec. 11, Ch. 162, L. 1955; inserted “maintenance” after “reconstruc- 


amd. Sec. 213, Ch. 147, L. 1963; amd. Sec. tion” in subdivision (2); inserted “mainte- 
2, Ch. 6, Ex. L. 1967; amd. Sec. 2, Ch. 355, nance” after “reconstruction” and added 


L. 1969. “with the exception * * * submitted to bid” 
; in subdivision (4); and added subdivision 
Compiler’s Notes (8). 


The provisions of subdivision (8) as f 
added by section 2 of Ch. 355, Laws 1969 Repealing Clauses 
are printed above as they appear in the Section 3 of Ch. 6, Ex. Laws 1967 re- 
copy of the Act as received from the office pealed all acts and parts of acts in con- 
of the Secretary of State. flict therewith. 

Section 38 of Ch. 355, Laws 1969 re- 

Amendments pealed all acts and parts of acts in conflict 

The 1967 amendment added subdivisions therewith. 
(1) through (7). a 

The 1969 amendment, in subdivision (1), Separability Clauses 
substituted “The lesser of the following Section 4 of Ch. 6, Ex. Laws 1967 read 
amounts from” for “One million five hun- “The provisions of this act shall be sever- 
dred thousand dollars ($1,500,000) of the,” able and if any of its sections, provisions, 
inserted “maintenance” after “reconstruc- exceptions, sentences, clauses, phrases or 
tion,” and inserted subsections (1) (i) parts be held unconstitutional or void, 
and (ii), and the final paragraph; in the remainder of this act shall continue 
item (1) (a), substituted “Forty per cent in full force and effect.” 
(40%)” for “Six hundred thousand dollars Section 4 of Ch. 355, Laws 1969 read 
( $600,000)”; in item (b) substituted “Sixty “The provisions of this act shall be sev- 
per cent (60%)” for “Nine hundred thou- erable and if any of its sections, pro- 
sand dollars ($900,000)”; inserted “exclu- visions, exceptions, sentences, clauses, 
sive of the federal-aid interstate system phrases or parts be held unconstitutional 
and the federal-aid primary system” after or void, the remainder of this act shall 
“alley mileage” in two places in (b) (ii); continue in full force and effect.” 
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84-1842. Special fuel user’s temporary trip permits—agents by whom 
issued. Any persen operating a special fuel-powered vehicle upon the 
public roads and highways of this state who fails or neglects to carry in 
the vehicle a valid special fuel vehicle permit, as provided by section 
84-1833, shall be required to purchase a special fuel user’s temporary trip 
permit. The permits will be issued by scale house personnel, gross vehicle 
weight (g.v.w.) patrol crews, Montana highway patrolmen, and such 
other enforcing agents as the board of equalization may prescribe by 
order, rule or regulation. 


History: En. Sec. 1, Ch. 200, L. 1961; 
amd. Sec. 1, Ch. 105, L. 1967. 


present first sentence of the section for 
a former first sentence which read “A 
temporary permit shall be issued to all 
unlicensed users of all special fuel vehicles 
operating within the state of Montana.” 


Amendments 
The 1967 amendment substituted the 


84-1845. Short title. 
line License Tax Act.” 


This act may be cited as the “Distributor’s Gaso- 


History: En. Sec. 1, Ch. 369, L. 1969. 


Title of Act 

An act providing for the amount of the 
distributor’s gasoline license tax; payment 
of the tax by distributors; establishing a 


distributors; empowering the state board 
of equalization to establish regulations; 
providing for enforcement of the act by 
penalties; and repealing sections 84-1801 
through 84-1814, 84-1818 through 84-1823, 
84-1828, and 84-1829, R. C. M. 1947, relat- 


refund procedure; licensing of gasoline’ ing to the gasoline dealer’s license tax. 


84-1846. Definitions. 
apply : 

(1) The term “gasoline” includes all products commonly or commer- 
cially known or sold as gasoline, including casinghead gasoline, natural 
gasoline, aviation gasoline and all flammable liquids, composed of a mix- 
ture of selected hydrocarbons expressly manufactured and blended for the 
purpose of effectively and efficiently operating internal combustion engines. 
The term “gasoline” does not include special fuels as defined in section 
84-1831 (e). 

(2) The word “person” means any person, firm, association, joint-stock 
company, syndicate or corporation. 

(3) The words “motor vehicle’ mean all vehicles operated or pro- 
pelled upon the public highways or streets of this state, in whole or in 
part by the combustion of gasoline. 

(4) The word “use” shall include and mean the operation of motor 
vehicles upon the public roads or highways of the state of Montana, or of 
any political subdivision thereof. 

(5) The word “import” shall include and mean to receive into any 
person’s possession or custody first after its arrival and coming to rest at 
destination within the state of Montana of any gasoline shipped or trans- 
ported into this state from point of origin without this state, other than in 
the fuel supply tank of a motor vehicle. 

(6) Gasoline deemed to be “distributed.” (a) Gasoline refined, pro- 
duced, manufactured, or compounded in this state and placed in tanks 
thereat, or gasoline transferred from a refinery or pipeline terminal in 
this state and placed in tanks thereat, or gasoline imported into this state 
and placed in storage at refineries or pipeline terminals, shall be deemed 
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to be distributed, for the purpose of this act, at the time the gasoline is 
withdrawn from such tanks, refinery or terminal storage for sale or use 
in this state or for the transportation to destinations in this state other than 
by pipeline to another refinery or pipeline terminal in this state. When 
withdrawn from such tanks, refinery or terminal, such gasoline may be 
distributed only by a person who is the holder of a valid distributor’s 
license. 

(b) Gasoline imported into this state other than that gasoline placed in 
storage at refineries or pipeline terminals, shall be deemed to be distributed 
after it has arrived in and is brought to rest in this state. 

(7) The word “distributor” means 

(a) any person who engages in the business in this state of producing, 
refining, manufacturing or compounding gasoline for sale, use or distribu- 
tion, 

(b) any person who imports gasoline for sale, use or distribution; and 
no refund shall be allowed of that portion of the tax per gallon upon avia- 
ation gasoline allocated to the state aeronautics commission by section 
1-501. 

(c) any dealer licensed as of January 1, 1969, except a dealer at an 
established airport. 

(8) The words “aviation gasoline” mean gasoline or any other liquid 
fuel by whatsoever name such liquid fuel may be known or sold, com- 
pounded for use in and sold for use in aircraft, including but not lhmited 
to any and all such gasoline or liquid fuel meeting or exceeding the mini- 
mum specifications prescribed by the United States for use by its military 
forces in aircraft. 


History: En. Sec. 2, Ch. 369, L. 1969. 


84-1847. Gasoline license tax—amount. Every distributor shall pay to 
the state board of equalization a license tax for the privilege of engaging 
in and carrying on business in this state in an amount equal to six and 
one-half cents ($.06144) for each gallon of all gasoline distributed by him 
within the state and upon which the gasoline license tax has not been paid 
by any other distributor. Gasoline exported or sold for export out of the 
state of Montana shall not be included in the measure of the distributor’s 
license tax. 


History: En. Sec. 3, Ch. 369, L. 1969. 


84-1848. Aviation gasoline tax exemption certificates. Any dealer at. 
an established airport, who purchases aviation gasoline for resale directly 
to consumers using such gasoline in aircraft or any consumer who pur- 
chases such gasoline in lots of not less than fifty (50) gallons for use in 
aircraft and not for resale and who purchases from a distributor or dealer 
other than at an established airport, may apply to the state board of equali- 
zation for a permit to issue aviation gasoline tax exemption certificates. 
The application for a permit, the permit itself, and any exemption certifi- 
cates issued pursuant thereto shall all be in such form and shall contain 
such information as the board may from time to time require. The board 
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may require the payment of a fee of not to exceed five dollars ($5) for 
each permit issued and may provide that said permits shall be valid for a 
_ period not exceeding five (5) years. No permit shall be transferable. The 
permit shall be subject to revocation at any time by the board for any 
violation of law relating thereto or any false statement made by the holder 
in connection therewith. 


So long as his permit remains unrevoked, the holder thereof shall have 
the privilege to purchase aviation gasoline from any distributor or dealer 
without the payment of any part of the license tax, imposed by this sec- 
tion, except the part allocated to the state aeronautics commission upon 
surrendering to the seller an aviation gasoine tax exemption certificate 
certifying, if the holder is a dealer at an established airport, that the gaso- 
line purchased will be resold only to consumers for use directly in air- 
craft, and if the holder is a consumer purchasing from a distributor or 
dealer other than at an established airport and the purchase is fifty (50) 
gallons or more, that the gasoline is purchased for use directly in air- 
craft and not for resale; and any distributor or dealer who sells aviation 
gasoline either directly to the holder of such a permit and who receives 
a valid certificate directly from the permit holder covering that sale, or 
who sells to another distributor or dealer who surrenders valid certificates 
held by him covering prior sales, shall be under no liability or obligation 
to collect or pay the tax, on the number of gallons covered by such ecertifi- 
_eates, except the portion thereof allocated to the state aeronautics commis- 
sion; but notwithstanding any other provision to the contrary, no tax 
exemption certificate shall be valid for any purpose nor entitled any distri- 
butor to the deduction authorized in section 5 [84-1849] of this act unless 
submitted to the board prior to the end of the second calendar month im- 
mediately succeeding the month in which the sale was made with respect 
to which such certificate issued. 

History: En. Sec. 4, Ch. 369, L. 1969. 


84-1849. Distributors’ statements—payment of the tax. Each distribu- 
tor shall, not later than the twenty-fifth day of each calendar month render 
a true statement to the state board of equalization, duly signed, of all 
gasoline distributed and received by him in this state during the preceding 
calendar month, and containing such other information as the state board 
of equalization may reasonably require in order to administer the gasoline 
license tax law. The statement shall be accompanied by a payment in an 
amount equal to the tax imposed by section 3 [84-1847] of this act, less 
any refund credit issued under section 11 [84-1855] of this act, and less 
two per cent (2%) of the first six cents ($.06) tax which shall be deducted 
by the distributor as an allowance for evaporation and other loss of gasoline 
distributed by such distributor. In addition a distributor may deduct for 
each gallon of aviation gasoline sold by him and for which he submits a 
valid gasoline tax exemption certificate, an amount equal to the tax per 
gallon except the portion thereof allocated to the state aeronautics commis- 
sion by section 1-501. 

Any distributor engaged in or carrying on his business at more than 
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one (1) place or location in this state may include all such places of busi- 
ness in one (1) statement. 
History: En. Sec. 5, Ch. 369, L. 1969. 


84-1850. Examination of records. The board, or its authorized repre- 
sentative is hereby empowered to examine the books, papers, records and 
equipment of any gasoline distributor or any person dealing in, transport- 
ing, or storing gasoline as defined in this act and to investigate’ the char- 
acter of the disposition which any person makes of such gasoline in order 
to ascertain and determine whether all excise taxes due hereunder are 
being properly reported and paid. If such books, papers, records and equip- 
ment are not maintained in this state at the time of demand they shall be 
furnished to the board for review or such dealer shall bear the reasonable 
cost of examination by an agent authorized or designated by the board 
at the place where such books or records are kept, provided the taxpayer 
shall not be liable for such costs for a period exceeding one (1) week or 
for such longer period as he may consent to in writing, unless the result of 
such examination is the payment of a tax deficiency. 

History: En. Sec. 6, Ch. 369, L. 1969. 


84-1851. Records to be kept by distributor. Each distributor shall 
keep for a period not to exceed three (3) years such records, receipts and 
invoices and any other pertinent papers and information as the state board 
of equalization may require. 

History: En. Sec. 7, Ch. 369, L. 1969. 


84-1852. Inspection of records. The records, receipts and invoices 
and any other pertinent papers supporting sales of every distributor or 
any person dealing in, transporting or storing gasoline shall be open and 
subject to inspection by the state board of equalization or any of its em- 
ployees or assistants during business hours in order to ascertain the amount 
of license tax due. 

History: En. Sec. 8, Ch. 369, L. 1969. 


84-1853. Invoice of distributors. Each distributor in this state shall 
at the time of delivery, except where authorized by the board, issue to 
the purchaser an invoice in which shall be stated the number of gallons 
of gasoline covered by such invoice and such other information as the 
state board of equalization may require. 

History: En. Sec. 9, Ch. 369, L. 1969. 


84-1854, Information reports. Any person receiving gasoline, includ- 
ing every common earrier, private carrier and contract carrier of property 
who shall haul, receive, transport, or ship any gasoline, from any other 
state or foreign country into this state or from this state to any other 
state or foreign country or from any refinery or pipeline terminal in this 
state to another point within this state, shall submit to the board of equali- 
zation upon its request and within the time specified a statement showing 
the number of gallons of gasoline contained in each shipment in inter- 
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state commerce and the movement of such products from any refinery or 
pipeline terminal located within this state to another point within this 
state during the preceding calendar month, the names and addresses of 
the consignor and the consignee and the date of delivery to the con- 
signee. 

In ease of any person, except licensed distributors, who refuses or fails 
to file a statement as herein provided for, there is hereby imposed a 
penalty of twenty-five dollars ($25) for each failure or refusal, provided, 
however, that if any person shall establish to the satisfaction of the board 
that his failure to file a statement as prescribed by the board was due to 
reasonable cause, the board shall waive the penalty. 


History: En. Sec. 10, Ch. 369, L. 1969. 


84-1855 Refund of gasoline license tax—procedure. (1) Any person 
who shall purchase and use any gasoline, on which the Montana gasoline 
heense tax has been paid, for operating or propelling stationary gasoline 
engines, tractors used off the public highways and streets, motorboats, 
airplanes or aircraft, or for cleaning or dyeing, or for any commercial use 
other than propelling vehicles upon any of the public highways or streets 
of this state, shall be allowed a refund of the amount of tax paid directly 
or indirectly on the gasoline so used. Provided, that such refund or draw- 
back should in no instance exceed the tax paid or to be paid, to the 
state of Montana; and no refund shall be allowed on any sale with respect 
to which an aviation gasoline tax exemption certificate has been issued. 

Any distributor paying the gasoline license tax to this state errone- 
ously shall be allowed a eredit or refund of the amount of tax so paid. 

The applecation for refund shall be a signed statement on forms fur- 
nished by the board, accompanied by the invoice or invoices issued to the 
claimant, showing the total amount of the gasoline on which a refund is 
claimed and the reason, the amount of the tax and any additional infor- 
mation required by the board. Each separate delivery shall constitute a 
purchase. If any invoice is either lost or destroyed, the purchaser may 
support his claim for refund by submitting an affidavit relating the cir- 
cumstances of such loss or destruction and by producing such other evi- 
dence as may be required by the board. 

(2) All applications for refunds shall be filed with the board of equali- 
zation within thirteen (13) months after the date on which the gasoline 
was purchased as shown by invoices or after the date on which the tax 
was erroneously paid. Provided, however, that a distributor may file a claim 
for refund of taxes erroneously paid within three (8) years after the date 
of such erroneous payment. The board shall have one hundred twenty 
(120) days after receiving the claim to approve or reject it. If approved, 
the board shall issue a credit in lieu of refund for the amount of the 
elaim, if the claimant is a distributor. For all other persons, a warrant 
shall be drawn upon the state treasurer for the amount of the claim. 

(3) Should the board of equalization find that the statement contains 
errors which are not fraudulently inserted, it may correct the statement 
and approve it as corrected, or the board may require the claimant to 
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file an amended statement. If the state board of equalization determines 
that any claim has been fraudulently presented or is supported by invoice 
or invoices fraudulently made or altered or that any statement in the claim 
or affidavit is willfully false and made for the purpose of misleading, the 
board may reject such claim in full. If a claim is rejected, the board may 
suspend claimant’s right to refund for a period not to exceed one (1) year. 

(4) Any person, other than a licensed distributor, desiring to claim 
refund on gasoline purchased shall obtain a permit from the state board of 
equalization. The application for permit shall contain the applicant’s name, 
address, occupation, nature of business, identification of machinery and 
equipment in which the taxable motor fuel is to be used, and any other 
information which may be required by the board. 

(5) Each permit issued shall bear a permit number and each claim 
filed shall bear the permit number of the claimant. The state board of 
equalization shall keep a record of all permits issued and a cumulative 
record of refunds claimed and paid thereunder. 

A fee of one dollar ($1) shall be collected from each person to whom 
a refund permit is issued. No refund shall be paid to any person unless 
said person has first secured a refund permit and paid said fee. The refund 
permit must be renewed and the license fee paid every five (5) years from 
the date of issuance. 

(6) Any person, other than a licensed distributor, shall obtain a per- 
mit from the state board of equalization prior to selling gasoline.on which 
a refund may be claimed. The application for permit shall contain the 
applicant’s name, address, place or places of business in the state of Mon- 
tana, and other information which may be required by the board. Permits 
issued shall bear a permit number and the date of issuance. The board 
shall keep a record of all permits issued, canceled, or suspended. Permits 
shall be issued for the calendar year upon payment of a fee of one dollar 
($1) and must be renewed annually before the first day of January. 

Any person failing to comply with this subsection shall be subject to 
a fine of not less than twenty-five dollars ($25) or more than two hundred 
dollars ($200) or imprisonment in the county jail for a period not less 
than ten (10) days or more than sixty (60) days, or both fine and imprison- 
ment. 


History: En. Sec. 11, Ch. 369, L. 1969. 


DECISIONS UNDER FORMER LAW 


Motorboat Fuel protection clauses of constitution, since 
Under prior law which did not provide dealer, rather than the consumer, is the 
for tax refund for gasoline used in motor- taxpayer, and since consumer, as a boat 


boats, one who consumed gasoline in mo- User, was not proper party to represent an 
torboat in off-highway use was not entitled pophighyay eee Hariey v. Blewett, 151 
to refund on basis of due process and equal M 427, 443 P 2d 902. 


84-1856. Timely mailing treated as timely filing and paying. Any 
claim, statement, remittance, or other document which is transmitted to 
this state through the United States mail, shall be deemed filed and re- 
eeived by this state on the date shown by the post-office cancellation mark 
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stamped upon the envelope or other appropriate wrapper containing it. Any 
claim, statement, remittance, or other document which is mailed but not 
received by this state or where received with a cancellation mark that is 
illegible, erroneous, or omitted, shall be deemed filed and received on the 
date mailed if the sender establishes by competent evidence that the claim, 
statement, remittance, or other document was deposited in the United States 
mail on or before the date due for filing. In cases of such nonreceipt of a 
claim, statement, remittance, or other document, the sender must file with 
the state a duplicate within thirty (80) days after written notification is 
given to the sender by the state of its nonreceipt of such claim, state- 
ment, remittance, or other document. 

If any claim, statement, remittance, or other document is sent by United 
States registered mail, certified mail or certificate of mailing, a record au- 
_thenticated by the United States post office of such registration, certifica- 
tion or certificate shall be considered competent evidence that the report, 
claim, tax return, statement, remittance or other document was mailed to 
the addressee, and the date of registration, certification or certificate shall 
be deemed the postmarked date. 

If the date for filing any claim, statement, remittance, or other document 
falls upon a Saturday, Sunday or legal holiday, the filing shall be considered 
timely if done on the next business day. 

History: En. Sec, 12, Ch. 369, L. 1969. 


84-1857. License and bond of gasoline distributors. All gasoline dis- 
tributors prior to the commencement of doing business shall file an appli- 
cation for a license with the state board of equalization on forms pre- 
scribed and furnished by the board setting forth the information as may 
be requested by the board. Each distributor shall at the same time file a 
corporate surety bond or such collateral security or indemnity as may be 
deemed sufficient by the state board of equalization, but in no case more 
than twice the estimated amount of gasoline taxes the distributor will 
pay to this state each month. Upon approval of the application, the state 
board of equalization shall issue to the distributor a nonassignable license 
which shall continue in force until surrendered or canceled. 

History: En. Sec. 13, Ch. 369, L. 1969. 


84-1858. Penalties—delinquent payment—procedure in case of fail- 
ure to file statement or pay tax—lien for tax. Any license tax not paid 
within the time provided shall be delinquent and a penalty of ten per 
eent (10%) shall be added to the tax and the tax shall bear interest 
at the rate of one per cent (1%) per month from the date of delinquency 
until paid. Upon a showing of good cause by the distributor, the board 
may waive penalty. 

If any distributor or other person subject to the payment of such li- 
cense tax shall willfully fail, neglect, or refuse to make any statement 
required by this act, or shall willfully fail to make payment of such h- 
cense tax within the time provided, the state board of equalization shall 
be authorized to revoke any license issued under this act. In addition, the 
board shall inform itself regarding the matters required to be in such 
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statement and determine the amount of the license tax due the state from 
such distributor, and shall add thereto a penalty of twenty-five dollars 
($25) or ten per cent (10%) thereof, whichever is greater, together with 
interest at the rate of one per cent (1%) per month from the date such 
statements should have been made and said license tax paid. The state 
treasurer shall proceed to collect such license tax with penalties and inter- 
est. Upon the request of the state treasurer, the attorney general shall 
commence and prosecute to final determination in any court of competent 
jurisdiction an action to collect such license tax. All license taxes, penal- 
ties and interest due from any distributor under the provisions of this 
act, shall be a hen upon any and all property ot such distributor or 
other person upon the filing by the state board of equalization of a copy 
of its statement, or a certified copy of any statement filed with the board, 
in the office of the county clerk of the county where the distributor’s 
property is situated. The lien shall have precedence over any other claim, 
len or demand filed or recorded thereafter. The lien may be enforced in 
the name of this state in the same manner as judgment liens are enforced. 
No action shall be maintained to enjoin the collection of all or any part 
of the license tax. When the amount due is paid in full before the entry 
of foreclosure decree, the state treasurer shall release the hen by filing 
in the office of the county clerk where the lien was filed, a written release. 
At any time prior to the payment of said taxes, penalty and interest, before 
the entry of foreclosure decree, the state treasurer may release from the 
operation of the len a part of the distributor’s property to enable the 
distributor to mortgage, sell or otherwise dispose of it in order to procure 
funds to pay taxes, penalty and interest, provided there remains, in the 
judgment of the state treasurer, sufficient property subject to the len to 
ensure the payment of all the unpaid taxes, penalty and interest. 


History: En. Sec. 14, Ch. 369, L. 1969. 


84-1859. Penalties. Any distributor or other person, who fails, neg- 
lects, or refuses to make and file the statements required by this act in 
the manner or within the time provided, or who shall be delinquent in the 
payment of any license tax imposed by this act, or who shall make any 
false statement with reference to his business, or who shall make any 
false statement on any claim for refund or who violates any provision 
of the act, shall, in addition to any other penalties imposed, be deemed 
culilty of a misdemeanor and upon conviction shall be fined in any amount 
not exceeding one thousand dollars ($1,000) or imprisonment in the county 
jail for not to exceed six (6) months, or shall be punished by the im- 
position of both such fine and imprisonment. 


History: En. Sec. 15, Ch. 369, L. 1969. 


84-1860. Statute of limitations. Except in the case of a fraudulent 
return or of neglect, or refusal to make a return, every deficiency shall 
be assessed within three (8) years from the due date of the return or 
the date of filing the return, whichever period expires later. 


History: En. Sec. 16, Ch. 369, L. 1969. 
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84-1861. Rules and regulations to be established by state board. The 
state board of equalization shall have the power, and it shall be its duty 
to adopt, publish and enforce the rules and regulations consistent with 
and necessary for carrying out the provisions of this act. 


History: En. Sec. 17, Ch. 369, L. 1969. pealed all acts and parts of acts in conflict 
ra therewith. 
Separability Clause Section 20 of Ch. 369, Laws 1969 read 


Section 18 of Ch. 369, Laws 1969 read “Sections 84-1801, 84-1801.1, 84-1802, 84- 
“If any section, subsection, sentence or 1802.1, 84-1803, 84-1803.1, 84-1804, 84-1805, 
clause in the act shall, for any reason, be 84-1805.1, 84-1806, 84-1807, 84-1808, 84- 
held unconstitutional or void, such deci- 1809, 84-1810, 84-1811, 84-1813, 84-1814, 
sion shall not affect the validity or mean- 84-1818, 84-1818.1, 84-1819, 84-1820, 84- 
ing of any other portion of this act.” 1821, 84-1822, 84-1823, 84-1828, and 84-1829, 


R. C. M. 194 repealed.” 
Repealing Clauses 7, are repealed 


Section 19 of Ch. 369, Laws 1969 re- 


CHAPTER 19—LICENSE AND OTHER TAX PROCEEDS—HOW DISPOSED OF 


84-1901. Disposition of moneys from certain designated license, etc. taxes. 


Compiler’s Notes ume, were repealed by See. 15, Ch. 260, 

Sections 84-4916 and 84-4918, included Laws 1955; section 4-316, included in the 
in the reference to sections 84-4901 to reference to sections 4-301 to 4-356, was 
84-4935 in this section in the parent vol- repealed by Sec. 12, Ch. 166, Laws 1951. 


CHAPTER 20—LICENSE TAXES—METALLIFEROUS MINES 


Section 
84-2004. Amount of tax. 


84-2002. (2344.2) Persons liable to pay license tax. 
Cross-References 
Multistate tax compact, sec. 84-6701. 


84-2004. (2344.4) Amount of tax. The annual license tax to be paid 
by such person engaged in or carrying on the business of working or operat- 
ing any mine or mining property in this state from which gold, silver, 
copper, lead or any other metal or metals, precious or semiprecious gems 
or stones are produced, shall be one dollar, together with an additional 
sum or amount computed on the gross value of product which may have 
been derived by such person from such business, work or operation within 
this state during the calendar year immediately preceding, at the follow- 
ing rates: one-half of one per cent (1% of 1%) of the amount by which 
such gross value of product exceeds one hundred thousand dollars ($100,- 
000) and does not exceed two hundred and fifty thousand dollars ($250,- 
000) ; three-fourths of one per cent (84 of 1%) of the amount by which such 
eross value of product exceeds two hundred and fifty thousand dollars 
($250,000) and does not exceed four hundred thousand dollars ($400,- 
000) ; one per cent (1%) of the amount by which the gross value of product 
exceeds four hundred thousand dollars ($400,000) and does not exceed 
five hundred thousand dollars ($500,000) and one and one-fourth per cent 
(1-14%) of the amount by which the gross value of product exceeds five 
hundred thousand dollars ($500,000) ; provided, however, that for all pro- 
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duction obtained during the production years 1969 and 1970, the rate of 
tax shall be fifteen hundredths of one per cent (0.15 of 1%) of the first 
one hundred thousand dollars ($100,000) of the gross value of the product; 
five hundred seventy-five thousandths of one per cent (0.575 of 1%) of 
the amount by which such gross value of product exceeds one hundred 
thousand dollars ($100,000) and does not exceed two hundred and fifty 
thousand dollars ($250,000) ; eighty-six hundredths of one per cent (0.86 
of 1%) of the amount by which such gross value of product exceeds two 
hundred and fifty thousand dollars ($250,000) and does not exceed four 
hundred thousand dollars ($400,000) ; one and fifteen hundredths per cent 
(1.15%) of the amount by which the gross value of product exceeds four 
hundred thousand dollars ($400,000) and does not exceed five hundred 
thousand dollars ($500,000) and one and four hundred thirty-eight thou- 
sandths per cent (1.488%) of the amount by which the gross value of prod- 
uct exceeds five hundred thousand dollars ($500,000). 


History: En. Sec. 4, Initiative No. 28, Effective Date 
1925; amd. Sec. 1, Ch. 220, L. 1957; amd. Section 2 of Ch. 9, Ex. Laws 1969 pro- 
Sec. 1, Ch. 176, L. 1959; amd. Sec. 1, vided the act should be in effect from 
Ch. 9, Ex. L. 1969. and after its passage and approval. Ap- 
Amendments proved March 19, 1969. é 


The 1969 amendment added the proviso 
dealing with tax for production years 
1969 and 1970. 


CHAPTER 21—LICENSE TAXES—NATURAL GAS DISTRIBUTORS 


Section 
84-2102. Natural gas distributors’ license tax—amount—standard for measurement of 
gas distributed—persons not contemplated by act. 


84-2102. (2408.2) Natural gas distributors’ license tax—amount— 
standard for measurement of gas distributed—persons not contemplated 
by act. Every person engaged in or carrying on the business of distribut- 
ing to consumers within this state, natural gas, produced, or not produced 
within this state, or engaged in or carrying on the business of owning, 
controlling, managing, leasing or operating within this state, any system 
or plant for the distribution of natural gas, produced, or not produced 
within this state, to consumers within this state for the purpose of use 
outside this state, or engaged in or carrying on the business of owning, 
controlling, managing, leasing or operating within this state, any system 
or plant for the distribution of natural gas, produced, or not produced 
within this state, to consumers within this state must, for the year beginning 
July 1, 1957, and each year thereafter when engaged in carrying on such 
business in this state, pay to the state treasurer for the exclusive use and 
benefit of the state of Montana, a license tax for engaging in and carrying 
on such business an amount equal to one-half (144) of one (1) cent for 
each one thousand (1,000) cubic feet of such natural gas, produced .within 
this state, or not produced within this state, and distributed by such per- 
son to consumers within this state, during such year, or conveyed through 
a pipeline to a point outside this state during such year, except in connection 
with the operating of natural gas wells from which the same was extracted 
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or produced, or delivered by such person to any other person for sale; 
provided, however, for the two taxable years commencing on or after 
January 1, 1969, the tax shall be computed at the rate of five hundred 
seventy-five thousandths (.575) of one cent for each one thousand (1,000) 
eubic feet of such natural gas, produced within this state, or not produced 
within this state, and distributed by such person to consumers within this 
state, during such year, or conveyed through a pipeline to a point out- 
side this state during such year, except in connection with the operating 
of natural gas wells from which the same was extracted or produced, or 
delivered by such person to any other person for sale; provided that the 
standard or base pressure to be used in the measurement of such gas 
so distributed for determining the amount of license tax imposed here- 
under, shall be ten (10) ounces above an atmospheric pressure of fourteen 
(14) and four-tenths (4/10) pounds per square inch, and at a temperature 
of sixty (60) degrees Fahrenheit, regardless of the atmospheric pres- 
sure and temperature at the point of measurement, and all measurements 
of gas shall be reduced, by computation, to these standards no matter 
what may have been the pressure and temperature at which gas was 
actually produced or measured; provided, however, that nothing in this 
act shall be construed as requiring laborers, employees, hired or employed, 
by any person to work on or about, or in connection with any natural 
gas well property or business, to pay such license taxes, nor shall any 
work required to be done in prospecting, or in developing, or opening up 
any natural gas property or plant, be deemed to be carrying on of natural 
gas business, or engaging in the business of working or operating of 
a natural gas well or plant; provided further, that if during any such 
work of developing any natural gas property, any marketable natural 
gas shall be extracted or produced and sold, then the same shall be deemed 
the carrying on of a natural gas business of distributing to consumers. 


History: En. Sec. 2, Ch. 180, L. 1933; Effective Date 
amd. Sec. 1, Ch. 52, Ex. L. 1933; amd. Sec. Section 2 of Ch. 8, Ex. Laws 1969 pro- 


1, Ch. 205, L. 1957; amd. Sec. 1, Ch. 8, vided the act should be in effect from and 
Ex, L. 1969. after its passage and approval. Approved 


Amendments 


The 1969 amendment inserted the pro- 
viso increasing the tax for the two taxable 


March 19, 1969. 


Cross-References 
Multistate tax compact, sec. 84-6701. 


years commencing January 1, 1969. 


CHAPTER 22—LICENSE TAXES—OIL PRODUCERS 


Section 
84-2202. Oil producers’ license tax—amount—exceptions. 
84-2209. Procedure to compute and collect tax in absence of statement. 
84-2202. (2398) Oil producers’ license tax — amount — exceptions. 


Every person engaging in or carrying on the business of producing, within 
this state, petroleum, or other mineral or crude oil, or engaging in or carry- 
ing on the business of owning, controlling, managing, leasing or operating 
within this state any well or wells from which any merchantable or market- 
able petroleum or other mineral or crude oil is extracted or produced, suf- 
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ficient in quantity to justify the marketing of the same, must, for the year 
beginning July 1, 1957, and each year thereafter, when engaged in or 
carrying on any such business in this state, pay to the state treasurer, 
for the exclusive use and benefit of the state of Montana, a license tax 
for engaging in and carrying on such business, computed at the following 
rates: 

(a) Two and one-tenth per cent (2.1%) of the total gross value of 
that portion of all the petroleum and other mineral or crude oil produced 
by such person from each lease or unit in the calendar quarter not in 
excess of an amount obtained by multiplying the number of producing 
wells on such lease or unit by four hundred fifty (450) barrels. 


(b) Two and sixty-five hundredths per cent (2.65%) of the total gross 
value of that portion of all the production of such person from each lease 
or unit in each calendar quarter in excess of four hundred fifty (450) 
barrels multiplied by the number of producing wells on such lease or unit; 
but in determining the amount of such tax there shall be excluded from 
consideration all petroleum, or other crude or mineral oil produced and 
used by such person during such year in connection with his operations 
in prospecting for, developing and producing such petroleum, crude or 
mineral oil; provided, however, that nothing in this act shall be construed 
as requiring laborers or employees, hired or employed by any person, to 
drill any oil well, or to work in or about any oil well, or prospect or 
explore for, or do any work for the purpose of developing any petroleum 
or other mineral or crude oil to pay such license tax, nor shall any work 
be done, or the drilling of any well or wells, for the purpose of prospecting 
or exploring for petroleum or other mineral or crude oils, or for the pur- 
pose of developing same, be deemed to be engaging in or carrying on of 
any such business; provided, further, that in the doing of any such work, 
or in the drilling of any oil well, or in such prospecting, exploring or 
development work, any merchantable or marketable petroleum or other 
mineral or crude oil in excess of the quantity required by such person for 
carrying on such operation shall be produced sufficient in quantity to jus- 
tify the marketing of the same, then such work, drilling, prospecting, ex- 
ploring or development work shall be deemed to be the engaging in and 
carrying on of such business within this state within the meaning of this 
section. 


(c) Every person required to pay such tax hereunder shall pay the 
same in full for his own account and for the account of each of the other 
owner or owners of the gross proceeds in value or in kind of all the 
marketable petroleum or other mineral or crude oil extracted and pro- 
duced, including owner or owners of working interest, royalty interest, 
overriding royalty interest, carried working interest, net proceeds in- 
terest, production payments and all other interest or interests owned or 
carved out of the total gross proceeds in value or in kind of such ex- 
tracted marketable petroleum or other mineral or crude oil; in all leases 
establishing royalty interests entered into hereafter or in renewals of exist- 
ing leases, or in division of proceeds orders, or by other contracts, such 
other owner or Owners may agree with every person required to pay such 
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tax that such other owner or owners will pay their prorata share of said 
tax, and that said prorata share may be deducted from any settlements 
under said lease or leases or division of proceeds orders or other con- 
tracts. 


History: En. Sec. 2, Ch. 266, L. 1921; 
re-en, Sec. 2398, R. C. M. 1921; amd. Sec. 
1, Ch. 67, Is. 1923; ;amd.' Sec; 1) Ch. 221, 
181957; #amd,.' Sec. <1, 'Ch.+i722°L, 1959; 
amd. Sec. 1, Ch. 359, L. 1969. 

Amendments 


The 1969 amendment substituted “two 
and one-tenths per cent (2.1%)” for “two 
per cent” in subdivision (a) and “two and 
sixty-five hundredths per cent (2.65%)” 


84-2209. (2405) Procedure to compute and collect tax in absence of 
statement. If any such person shall fail, neglect or refuse to file any state- 
ment required by section 84-2207, within the time therein required, the 
state board of equalization shall, immediately after such time has expired, 
proceed to inform itself, as best it may, regarding the number of barrels 
of petroleum and other mineral or crude oil extracted and produced by 
such person in this state during such quarter, and during each month 
thereof, and the average value thereof during each such month, and shall 
determine and fix the amount of the license taxes due to the state from 
such person for such quarter and shall make out a statement, in dupli- 
cate, showing the same, and shall add to the amount of such license taxes 
a penalty of twenty-five per cent thereof, and deliver one of such state- 
ments to the state treasurer, who shall proceed to collect the amount of 
such license taxes, with the penalty added thereto and interest on the 
whole thereof at the rate of twelve per cent, per annum from the date of 
the making of such statement by the state board of equalization until paid. 
Upon request of the state treasurer, it shall be the duty of the attorney 
general to commence and prosecute to final determination in any court of 
competent jurisdiction, an action at law to collect the same. The twenty- 
five per cent penalty herein provided may be waived by the state board 
of equalization if reasonable cause for the failure and neglect to file the 
statement required by section 84-2207 is provided to the said board. 


for “two and one-half per cent” in subdi- 
vision (b); and added subdivision (¢). 
Effective Date 


Section 2 of Ch. 359, Laws 1969 read 
“This act is effective for all taxable years 
commencing after December 31, 1968.” 


Cross-References 
Multistate tax compact, sec. 84-6701. 


History: En. Sec. 9, Ch. 266, L. 1921; 
re-en. Sec. 2405, R. C. M. 1921; amd. Sec. 
8, Ch. 67, L. 1923; amd. Sec. 1, Ch. 328, 
L. 1969. 


Amendments 


The 1969 amendment added the last sen- 
tence. 


CHAPTER 23—LICENSE TAXES—SLEEPING CAR COMPANIES 


84-2306. (2315.6) 
Cross-References 
Multistate tax compact, sec. 84-6701. 


License tax—amount—levy—notice—payment. 


CHAPTER 24—LICENSE TAXES—STORE LICENSE 


84-2401. Store license from board of equalization required. 


Cross-References 
Multistate tax compact, sec. 84-6701. 


84-2501 TAXATION 


CHAPTER 25—LICENSE TAXES—TELEGRAPH COMPANIES 
84-2501. (2355.1) Telegraph license tax, etc. 


Cross-References 
Multistate tax compact, sec. 84-6701. 


CHAPTER 26—LICENSE TAXES—TELEPHONE COMPANIES 


Section 
84-2601.: Annual tax levied on gross income of telephone business. 
84-2602. Statement and payment on gross income—certain business excluded. 


84-2601. Annual tax levied on gross income of telephone business. 
That on and after the first day of April, 1957, there is hereby levied 
and shall be collected an annual tax of one and one-half per cent (1-44%) 
of the gross income, in excess of two hundred fifty dollars ($250) quarter- 
ly, derived from any telephone business within this state including the 
transmission of telephone messages in this state, over telephone lines in 
this state owned by any person, association or corporation; providing, 
however, that for the two taxable years commencing on or after April 
1, 1969, the tax shall be computed at the rate of one and seven hundred 
twenty-five thousandths per cent (1.725%) of the gross income, in excess 
of two hundred fifty ($250) quarterly, derived from any telephone 
business within this state including the transmission of telephone mes- 
sages in this state, over telephone lines in this state owned by any person, 
association or corporation; provided, however, that no bill, statement or 
account rendered or given any customer shall set out or contain, as a 
separate item, any amount on account or by reason of the license tax im- 
posed by this act. Such annual license tax shall be paid in quarterly in- 
stallments for the quarters ending respectively March 31, June 30, Septem- 
ber 80, and December 31, in each year. 


History: En. Sec. 1, Ch. 94, L. 1937; viso concerning computation of tax for the 
amd. Sec. 1, Ch. 41, L. 1947; amd. Sec. 1, two taxable years commencing April 1, 
Ch. 213, L. 1957; amd. Sec. 1, Ch. 7, Bx. L. 1969. 


1969. 
Cross-References 


Amendments Multistate tax compact, sec. 84-6701. 
The 1969 amendment inserted the pro- 


84-2602. Statement and payment on gross income—certain business 
excluded. Each and every person, association or corporation liable to tax 
under his act engaged in earrying on such telephone business in this 
state shall, within sixty (60) days after the end of each quarter, beginning 
with the quarter ending June 30, 1969, make out in duplicate and file 
with the state board of equalization, under oath, a statement in such form 
as the state board of equalization may require and prescribe, showing the 
total gross income of such person, association or corporation derived from 
the telephone business within this state including the transmission of tele- 
phone messages originating and terminating within this state, but exclud- 
ing therefrom the gross income derived from the transmission of telephone 
messages passing through this state but both originating and terminat- 
ing outside of this state and from those originating outside of, but term- 
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inating within this state and from those originating within but terminating 
outside of this state during the preceding quarter, and contaning such 
_ other information as the state board of equalization may require; and shall 
accompany such statement with the payment to the state board of equaliza- 
tion of a license tax in the amount equal to one and one-half per cent 
(1-14%) ; provided, however, that for the two (2) taxable years commenc- 
ing on or after April 1, 1969, the rate shall be one and seven hundred 
twenty-five thousandths per cent (1.725%) of such gross income. 


History: En. Sec. 2, Ch. 94, L. 1937; Effective Date 
amd. Sec. 2, Ch. 213, L. 1957; amd. Sec. 2, Section 3 of Ch. 7, Ex. Laws 1969 pro- 
Ch. 7, Ex. L. 1969. vided the act should be in effect from and 


after its passage and approval. Approved 


Amendments March 19,1969. 


The 1969 amendment substituted “June 
30, 1969” for “September 30, 1957”; and 
added the proviso. 


CHAPTER 30—LICENSES—ITINERANT MERCHANTS 


84-3006. Application for license—fee. 
Cross-References 
Multistate tax compact, sec. 84-6701. 


CHAPTER 31—LICENSES—ITINERANT VENDORS 


84-3101. (2429) License of itinerant vendor of drugs, etc. 


Cross-References 
Multistate tax compact, sec. 84-6701. 


CHAPTER 32—LICENSES—MISCELLANEOUS COUNTY 


84-3201. (2434) Billiard tables—pawnbrokers—theaters, etc. 


Cross-References 
Multistate tax compact, sec. 84-6701. 


84-3202. (2435) Railways acting as warehouses. 


Cross-References 
Multistate tax compact, sec. 84-6701. 


84-3203. (2436) License of manufacturer of soft drinks. 


Cross-References 
Multistate tax compact, sec. 84-6701. 


84-3204. (2438) Keeper of skating rink or merry-go-round. 


Cross-References 
Multistate tax compact, sec. 84-6701. 


84-3205. (2439) Moving picture shows—amount of license. 


Cross-References 
Multistate tax compact, sec. 84-6701. 


43 


84-3207 TAXATION 


84-3207. (2441) Architects, builders, contractors, manufacturers. 


Cross-References 
Multistate tax compact, sec. 84-6701. 


84-3208. (2442) Manufacturers of malt. 


Cross-References 
Multistate tax compact, sec. 84-6701. 


CHAPTER 34—LICENSES—PRODUCE WHOLESALERS 


84-3402. (2443.2) Produce wholesalers’ license—who shall pay. 


Cross-References 
Multistate tax compact, sec. 84-6701. 


CHAPTER 35—LICENSES—PUBLIC CONTRACTORS 


Section 

84-3501. Definitions. 

84-3505. Classes of licenses—rights granted under licenses—fees. 

84-3507. Bids to show bidder is licensed, is not presently working overtime on any 
incomplete contract, and class of bid. 

84-3510. Complaints against licensee—grounds—investigation—hearing—suspension of 
license—appeals. 

84-3513. Retention of contract payments to pay assessments—transmittal to board 
of equalization—contractor to pay when funds not retained—refunds. 

84-3514. Corporate license tax credit—additional license fees—treatment of personal 
property tax as credit. 

84-3515. State board of equalization to establish rules and regulations. 

84-3516. Failure to file contractor’s license—penalty. 


84-3501. (2483.1) Definitions. The following words, terms and phrases 
in this act are, for the purposes hereof, defined as follows: 


(a) * 7 [Same asaparentavolume, | 


(b) <A “public contractor” within the meaning of this act shall include 
any person who submits a proposal to or enters into a contract for per- 
forming all public construction work in the state, with the federal govern- 
ment, state of Montana, or with any board, commission or department 
thereof, or with any board of county commissioners, or with any city or 
town council, or with any agency of any thereof, or with any other public 
board, body, commission or agency, authorized to let or award contracts 
for any public work when the contract cost, value or price thereof exceeds 
the sum of one thousand dollars ($1,000). 


(c). * * * [Same as parent volume. | 


(d) “Gross receipts” means all receipts from sources within the state 
whether in the form of money, eredits or other valuable consideration, 
received from, engaging in or conducting a business, without deduction 
on account of the cost of the property sold, the cost of the materials used, 
labor or service cost, interest paid, taxes, losses or any other expense what- 
soever. However, “gross receipts” shall not include cash discounts allowed 
and taken on sales and sales refunds, either in cash or by credit, uncol- 
lectible accounts written off from time to time, and payments received 
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in final liquidation of accounts included in the gross receipts of any previ- 
ous return made by the person. 


History: En. Sec. 1, Ch. 178, L. 1935; struction work in the state” after “into 


amd. Sec. 1, Ch. 195, L. 1967. a contract”; inserted “federal govern- 
ment” before “state of Montana”; deleted 

Amendments “the construction or reconstruction” after 
The 1967 amendment in subsection (b) “award contracts for’; and added sub- 


inserted “for performing all public con- section (d). 


84-3505. (2483.5) Classes of licenses—rights granted under licenses— 
fees. (1) There shall be three (8) classes of licenses issued under the 
provisions of this act; and such classes of licenses are hereby designated 
as Classes A, B, and C. Any applicant for a license under the provisions 
hereof, shall specify in his application the class of license applied for. 

(2) The holder of a Class A license shall be entitled to engage in 
the public contracting business within the state of Montana without any 
limitation as to the value of a single public contract project, subject, how- 
ever, to such prequalification requirements as may be imposed by the 
public body or bodies referred to in section 84-3501 (b) and at the time 
of making the application for such license the applicant shall pay to the 
registrar a fee in the sum of two hundred dollars ($200). 

(3) The holder of a Class B leense shall be entitled to engage in 
the public contracting business within the state of Montana, but shall 
not be entitled to engage in the construction of any single public contract 
project of a value in excess of fifty thousand dollars ($50,000); and shall 
pay unto the registrar as a license fee the sum of one hundred dollars 
($100) for such Class B license at the time of making application therefor. 

(4) The holder cf a Class C license shall be entitled to engage in the 
publie contracting business within the state of Montana, but shall not be 
entitled to engage in the construction of any single public contract proj- 
ect of a value in excess of twenty-five thousand dollars ($25,000); and 
shall pay unto the registrar as a license fee the sum of ten dollars ($10) at 
the time of making application therefor. 

(5) In addition to the fees enumerated above, each public contractor 
shall pay to the state an additional license fee in a sum equal to one per 
eent (1%) of the gross receipts from public contracts during the income 
year for which the license is issued; provided, however, that the ad- 
ditional license fee hereby imposed shall not be paid upon or collectible 
from the gross receipts from any public contract which has been let to bid, 
upon which bids have been awarded, or which has been executed by a 
public body and a public contractor on the effective date of this act. 

(6) Nothing herein shall require any contractor to pay any lcense 
fee on any public contract project of a value less than one thousand 
dollars ($1,000), nor shall any contractor be required to have a license 
hereunder in order to submit a bid or proposal for contracts advertised 
to be let by the Montana highway commission where federal aid is 
obtained from the bureau of public roads or the department of agricul- 
ture of the United States; neither shall a successful bidder be required 
to be licensed as provided herein before the awarding and execution of 
any contract to be let by the state highway commission where federal 
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aid from the bureau of public roads or the department of agriculture of the 
United States is involved. 


History: En. Sec. 5, Ch. 178, L. 1935; the present subsection (5) before the last 
amd. Sec. 1, Ch. 113, L. 1939; amd. Sec. paragraph of the old section, which is 


2, Ch. 195, L. 1967. now numbered subsection (6). 
Amendments Cross-References 
The 1967 amendment numbered the para- Multistate tax compact, sec. 84-6701. 


graphs in the old section, and inserted 


84-3507. (2433.7) Bids to show bidder is licensed, is not presently 
working overtime on any incomplete contract, and class of bid. All bids 
and proposals for the construction of any public contract project subject to 
the provisions of this act shall contain a statement showing that the bidder 
or contractor is duly and regularly licensed hereunder and is not presently 
working beyond the contract time, including authorized time extensions, 
on any previously awarded public contract project. The number and 
class of such license then held by such public contractor shall appear 
upon such bid or proposal, and no contract shall be awarded to any con- 
tractor unless he is the holder of a license in the class within which the 
value of the project shall fall as hereinbefore provided, and unless the 
public contractor has completely executed any previous contract upon 
which he has worked beyond contract time. 

History: En. Sec. 7, Ch. 178, L. 1935; ly awarded public contract project” at the 


amd. Sec. 3, Ch. 141, L. 1967. end of the first sentence and added “and 
unless * * * he has worked beyond con- 
Amendments tract time” at the end of the second sen- 


The 1967 amendment added “and is not tence. 
presently working * * * on any previous- 


84-3510. (2433.10) Complaints against licensee—grounds—investiga- 
tion—hearing—suspension of license—appeals. Any person, firm, copart- 
nership, corporation, association or other organization may file a duly veri- 
fied complaint with the registrar charging that the licensee is guilty of 
one or more of the following acts or omissions: 


(1) to (3). * * * [Same as parent volume. | 


(4) The making of any false statement in any application for a license 
or renewal thereof ; 


(5) The failure to comply with the provisions of section 82-1926 re- 
quiring preference of products manufactured or produced in this state » 
by Montana industry and labor. 


Upon the filing of such complaint the registrar shall investigate the 
charge and within sixty days after the filing of such complaint shall render 
and file said registrar’s decision with said registrar’s reasons therefor. If 
the registrar’s decision be that the licensee has been guilty of any of such 
acts or omissions, said registrar shall suspend the econtractor’s license. At 
any time within twenty days thereafter the complainant or the con- 
tractor may petition the registrar for a rehearing. In the order granting or 
denying such rehearing the registrar shall set forth a statement of the 
particular grounds and reasons for said registrar’s actions on such petition 
and shall mail a copy of such order to the parties who have appeared in 
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support of or in opposition to the petition for rehearing. If a rehearing be 
sranted, the registrar shall set the matter for further hearing on due no- 
tice to the parties, and within thirty days after submission of the matter, 
Serve said registrar’s decision after rehearing in like manner as an original 
decision. 

The filing of such petition for rehearing as to the registrar’s actions 
in suspending or canceling such license shall suspend the operation of 
such action and permit the licensee to continue to do business as a public 
contractor pending final determination of the controversy. 


Within thirty days after the decision on rehearing, any party aggrieved 
by such decision of the registrar may appeal therefrom to the district court 
in and for the county in which the licensee under this act resides or does 
business as a public contractor, by serving upon the registrar a notice of 
such appeal. The matter shall thereupon be heard de novo by the district 
eourt. An appeal may be taken from the decision of the district court in 
the same manner as appeals in other civil cases. 


In all cases where the licensee has filed his notice of appeal from the 
decision of the registrar or from the decision of the district court, such 
licensee shall be entitled to continue to do business as a public contractor 
pending final decision of the controversy. 


History: Hn. Sec. 10, Ch. 178, L. 1935; 
amd. Sec. 1, Ch. 219, L. 1969. 


Amendments 
The 1969 amendment inserted item (5). 


84-3513 Retention of contract payments to pay assessments—trans- 
mittal to board of equalization—contractor to pay when funds not re- 
tained—refunds. The state, county, city or any agency or department 
thereof, as described in section 84-3501 (b), for whom the contractor is 
performing public work, shall withhold, in addition to other amounts with- 
held as provided by law, one per cent (1%) of all payments due the con- 
tractor and shall transmit such moneys to the state board of equalization. In 
the event that the one per cent (1%) of gross receipts is not withheld as 
provided, the contractor shall make payment of these amounts to the state 
board of equalization within thirty (380) days after the date on which the 
contractor receives each increment of payment for work performed by the 
contractor. Any overpayment of the one per cent (1%) of gross receipts 
withheld, or paid by any contractor hereunder, shall be refunded by the 
state board of equalization at the end of the income year upon written 
application therefor. 


History: En. Sec. 3, Ch. 195, L. 1967. 


Title of Act 

An act providing for additional public 
contractors’ license fees for all public con- 
struction work in Montana, defining terms, 
prescribing method of collection and dis- 
position of fees, allowing a credit on 


corporation or income tax and _ personal 
property taxes paid in Montana by li- 
censees on personal property used in li- 
censees’ contracting business, providing a 
penalty and an effective date; amending 
sections 84-3501 and 84-3505, R. C. M. 
1947. 


84-3514. Corporate license tax credit—additional license fees—treat- 


ment of personal property tax as credit. 


The additional license fees with- 


held or otherwise paid as provided herein may be used as a credit on the 


84-3515 TAXATION 


contractor’s corporation license tax provided for in Title 84, chapter 15, 
R.C.M. 1947, or on the contractor’s income tax provided for in Title 84, 
chapter 49, R.C.M. 1947, depending upon the type of tax the contractor 
is required to pay under the laws of the state. 


Personal property taxes paid in Montana on any personal property of 
the contractor which is used in the business of the contractor and is 
located within this state may be credited against the license fees required 
under this act. However, in computing the tax credit allowed by this act 
against the contractor’s corporation license tax or income tax, the personal 
property tax credit against the licensee fees herein required shall not be 
considered as license fees paid for the purpose of such income tax or corpora- 
tion license tax credit. 


History: En. Sec. 4, Ch. 195, L. 1967. 


84-3515. State board of equalization to establish rules and regulations. 
The state board of equalization shall establish rules and regulations neces- 
sary for the effective implementation of the provisions of this act, in- 
cluding, but not limited to, requiring public contractors to file a contractor’s 
return showing public works contracts performed during a calendar year. 


History: .En. Sec. 5, Ch. 195, L. 1967, 


84-3516. Failure to file contractor’s license—penalty. A person failing 
to file a contractor’s license return as provided and required by the state 
board of equalization, upon conviction, shall be fined not less than one 
thousand dollars ($1,000) or more than ten thousand dollars ($10,000). 


History: En. Sec. 6, Ch. 195, L. 1967. the act should be in effect from and after 


its passage and a lag A. Feb- 
Effective Date rrhes 28 1967. pproval. Approved Feb 


Section 7 of Ch. 195, Laws 1967 provided 


CHAPTER 38—LEVY OF TAXES 


Section 
84-3804. Increase of state tax levy—support units of university. 


84-3804. Increase of state tax levy — support units of university. 
Upon the approval of the electors of this state, to be determined by their 
vote at the general election to be held in November of 1968, the legislative 
assembly shall levy a property tax, in addition to any levy authorized by 
section 9, article XII of the Montana constitution, of not more than six 
(6) mills on the taxable value of all real and personal property each year 
for ten (10) years beginning with the year 1969. All revenue from this 
property tax levy shall be appropriated for the support, maintenance, and 
improvement of the Montana university system. 


History. En. Sec. 1, Ch. 50, L. 1967. Compiler’s Notes 
Referendum No. 65, approved at election This section is substituted for See. 1, Ch. 
Nov. 5, 1968. 218, Laws 1957 and given the same section 
number as it covers the same subject 
matter. 
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84-4191 


CHAPTER 39—UNIFORM FEDERAL TAX LIEN REGISTRATION ACT 
(Repealed—Section 8, Chapter 228, Laws of 1967) 


84-3901 to 84-3907. 


Repeal 


These, sections (Sees. ;1 to .7,.Ch. .8; 1. 
1927), the Uniform Federal Tax Lien 


(2155.1 to 2155.7) Repealed. 


Registration Act, were repealed by Sec. 
8, Ch. 228, Laws 1967. For present law see 
secs. 45-1501 to 45-1507. 


CHAPTER 41—COLLECTION OF GENERAL PROPERTY TAXES—TAX 
SALES—REDEMPTION—TAX DEEDS—SALE OF TAX DEED LANDS 


Section 
84-4130. Lien of state when vests in purchaser—how alone divested. 
84-4191. Terms of sale—sale contract—deed of conveyance. 


84-4130. (2197) Lien of state when vests in purchaser—how alone 
divested. On filing the certificate with the county clerk, the lien of the 
state vests in the purchaser, and is only divested by the payment to him or 
to the county treasurer for his use of the purchase money and two-thirds 
(2/3) of one per cent additional for each month that elapses from the date 


of the sale until redeemed. 

History: En. Sec. 121, p. 112, L. 1891; 
re-en. Sec. 3888, Pol. C. 1895; re-en. Sec. 
2644, Rev. C. 1907; re-en. Sec. 2197, 
R. C. M. 1921; amd. Sec. 1, Ch. 8, L. 1967. 


Amendments 


The 1967 amendment inserted “two- 
thirds (2/3) of” preceding “one per cent 
additional.” 


‘Extent of Lien 


This section does not permit mortgagee 
who had previously purchased certificates 


84-4133. 
Check as “Lawful Money” 
Use of a check by the small business 
administration in the redemption of tax 


delinquent property by the United States 
constituted “lawful money” under this 


of tax sale to retain a lien upon the real 
estate for the amount of certificates after 
sheriff’s sale. Stallings v. Erwin, 148 M 
227, 419 P 2d 480, 483. 

Where, subsequent to purchase of tax 
certificates, mortgagee foreclosed the mort- 
gage, the foreclosure sale cut off any lien 
asserted by mortgagee for taxes paid 
although the mortgage permitted the mort- 
gagee to pay taxes and eollect the same 
upon foreclosure. Stallings v. Erwin, 148 
M 227, 419 P 2d 480, 483. 


(2202) Redemption to be made in lawful money, etc. 


section and certificate of redemption issued 
to the government four days before de- 
fendant filed application for tax deed was 
valid. United States v. Johnston, 247 F 
Supp 707. 


84-4191. Terms of sale—sale contract—deed of conveyance. Such sale 
shall be made for cash or, in the case of real property, on such terms as the 
board of county commissioners may approve; provided, however, that if 
such sale is made on terms at least twenty per cent (20%) of the purchase 
price shall be paid in cash at the date of sale and the remainder may be 
paid in installments extending over a period not to exceed five (5) years 
and all such deferred payments shall bear interest at the rate of eight per 
cent (8%) per annum. 

If a sale is made on terms, the chairman of the board of county com- 
missioners shall execute a contract containing such terms as shall be provid- 
ed by a uniform contract prescribed by the board of equalization and upon 
payment of the purchase price in full together with all interest which may 
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become due on any installment or deferred payments, the chairman of 
the board of county commissioners shall execute a deed attested to by the 
county clerk to the purchaser, or his assigns, or such other instruments as 
shall be sufficient to convey all of the title of the county in and to the 
property so sold, provided that the county may in the discretion of the 
board of county commissioners reserve not to exceed six and one-fourth per 
cent (6-14%) royalty interest in the oil, gas, other hydrocarbons:and min- 
erals produced and saved from said land. 


History: En. Sec. 2, Ch. 171, L. 1941; Effective Date 
amd. Sec. 1, Ch. 187, L. 1949; amd. Sec. 1, Section 2 of Ch. 163, Laws 1969 pro- 
Ch. 163, L. 1969. vided the act should be in effect from and 


after its passage and approval. Approved 


Amendments February 28, 1969. 


The 1969 amendment increased the de- 
ferred payment interest rate from “four 
per cent (4%)” per annum to “eight per 
cent (8%).” 


CHAPTER 44—SETTLEMENT WITH STATE AUDITOR AND TREASURER 


84-4403 to 84-4405. (2265 to 2267) Repealed. 
Repeal collectors’ books, were repealed by See. 23, 


These sections (Sees. 4000 to 4002, Pol. Ch. 249, Laws 1967. 
C. 1895), relating to examination of tax 


CHAPTER 46—BANKS—TAXATION 


Section 
84-4606. Banks with offices in more than one county—assessment and apportionment 
of tax. 


84-4606. Banks with offices in more than one county—assessment and 
apportionment of tax. Any state or national bank, banking corporation, 
or private bank, the stock, moneyed capital, or moneys and eredits of 
which are subject to taxation under the provisions of chapter 3 and 
chapter 46, Title 84, Revised Codes of Montana, 1947, and which has 
banking offices in more than one (1) county, shall furnish to the assessor 
of each such county the information required of it by chapter 46, Title 84, 
Revised Codes of Montana, 1947, together with a statement of the book 
value of real estate owned and located in the respective counties and 
a statement of the deposit liability shown by the books of account of said 
bank at each of its said banking offices at the close of business the day 
next preceding the first Monday in March; and the aggregate tax on the 
stock, moneyed capital, and moneys and credits of such bank computed as 
provided by law shall be assessed by and be paid to the respective counties 
in the proportion which the amount of the deposit liability shown on the 
books of the office or offices of such bank located in such counties, respec- 
tively, shall bear to the total deposit liability of such bank. 


History: En. Sec. 1, Ch. 72, L. 1967. moneyed capital, and moneys and credits, 

; in each county wherein a bank office is 
Title of Act located and the payment of taxes thereon; 
An act relating to the assessment for providing for the furnishing of certain 
the purpose of taxation of bank stock, information to the county assessor of each 
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Effective Date 


Section 3 of Ch. 72, Laws 1967 provided 
the act should be in effect from and after 
its passage and approval. Approved Feb- 
ruary 20, 1967. 


such county by the bank officials and re- 
pealing all acts and parts of acts in con- 
flict herewith. 


Repealing Clause 


Section 2 of Ch. 72, Laws 1967 repealed 
all acts and parts of acts in conflict there- 


with. 
CHAPTER 47—CITIES AND TOWNS—TAXATION AND LICENSE 

Section 

84-4701. Limitation on amount of tax for municipal purposes—distribution of funds— 
levy for park, swimming pools, playgrounds, youth centers and other 
purposes. 

84-4701.1. All-purpose levy authorized. 

84-4701.2. Maximum rate of all-purpose levy. 

84-4701.6. Extraordinary levies—additional to all-purpose levy. 

84-4701.. (5194) Limitation on amount of tax for municipal purposes 


—distribution of funds—levy for park, swimming pools, playgrounds, 
youth centers and other purposes. The amount of taxes to be assessed and 
levied for general municipal or administrative purposes in cities and towns 
must not exceed two and four-tenths (2.4%) per centum on the per centum 
of the assessed value of the taxable property of the city or town; and 
the council or commission in each city or town may distribute the money 
collected into such funds as are prescribed by ordinance; provided, that 
for the purpose of procuring, equipping and maintaining public parks, 
swimming pools, skating rinks, playgrounds, civic centers, youth centers, 
museums and combinations thereof, the council or commission in any city 
or town may assess and levy, in addition to the said levy for general 
municipal or administrative purposes, not exceeding seven (7) mills on 
the dollar on the per centum of the assessed value of the taxable property 
of the city or town. 


History: Ap. p. Sec. 415, 5th Div. Comp. Amendments 


Stat. 1887; amd. Sec. 16, p. 185, L. 1889; 
amd. Sec. 4814, Pol. C. 1895; re-en. Sec. 
3342, Rev. C. 1907; amd. Sec. 1, Ch. 103, 
L. 1911;-amd. Sec. 1, Ch. 27, L. 1917; re-en. 
Sec. 5194, R. C. M. 1921; amd. Sec. 1, Ch. 
156, L. 1923; amd. Sec. 1. Ch. 175, L. 1925; 
amd. Sec. 1, Ch. 48, L. 1937; amd. Sec. 4, 


The 1969 amendment substituted “two 
and four-tenths (2.4%) per centum” for 
“two (2%) per centum” after “must not 
exceed” near the beginning of the section, 
and “seven (7) mills” for “six (6) mills” 
after “not exceeding” near the end of the 
section. 


Ch. 71, L. 1945; amd. Sec. 1, Ch. 192, L. 
1951; amd. Sec. 1, Ch. 230, L. 1969. Cal. 
Pol. C. Sec. 4371. 


Cross-References 
Multistate tax compact, sec. 84-6701. 


84-4701.1. All-purpose levy authorized. It is the purpose of this act 
to authorize and empower the cities and towns of the state of Montana, 
at their option, to make an all-purpose annual mill levy in heu of the 
multiple levies now authorized by the statutes of the state of Montana. The 
all-purpose mill levy shall not include the levy imposed to service and pay 
bonded indebtedness of municipalities or to pay judgments against munici- 
palities, which levies may be made in addition to the all-purpose levy as 
provided in section 84-4701.6, R. C. M. 1947. This act shall not be con- 
strued as repealing those statutes providing for multiple separate levies. 
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Amendments 

The 1969 amendment deleted “exelusive” 
before “annual mill levy”; and inserted the 
second sentence. 


History: En. Sec..1, Clie2) 7.11965; 
amd. Sec. 1, Ch. 226, L. 1969. 


84-4701.2. Maximum rate of all-purpose levy. Notwithstanding the 
provisions of the statutes of Montana to the contrary, the cities and towns 
of the state of Montana may make an all-purpose annual levy upon the 
assessed value of all the taxable property in such cities and towns, for all 
municipal purposes in lieu of the multiple levies now authorized by statute. 
The total of such multiple levy shall not exceed sixty (60) mills on the 
dollar, which levy shall not include any levy necessary to service and pay 
bonded indebtedness, or judgments in addition to the all-purpose levy as 
provided in sections 84-4701.1 and 84-4701.6. 

History: En. Sec. 2, Ch. 82, L. 1965; 
amd. Sec. 2, Ch. 226, L. 1969. 


Amendments 


The 1969 amendment substituted “an 
all-purpose annual levy” for “an all- 


purpose and exclusive annual levy which 
does not exceed the average number of 
mills on the dollar levied for all purposes 
in the preceding three (3) years”; and 
added the second sentence. 


84-4701.6. Extraordinary levies—additional to all-purpose levy. That 
otherwise authorized extraordinary levies to service and pay bonded 
indebtedness of municipalities and to pay judgments against them, may be 
made by such municipalities in addition to such all-purpose levy provided 
in sections 84-4701.1, 84-4701.2, 84-4701.8, 84-4701.4 and 84-4701.5 of the 
Revised Codes of Montana, 1947. 

History: En. 84-4701.6 by Sec. 1, Ch. 
145, L. 1967. 


Title of Act 


addition to such all-purpose levy; and 
repealing all acts and parts of acts in 
conflict herewith. 


An act to provide for authorized extra- 
ordinary levies to service and pay bonded 
indebtedness of such municipalities and 


Repealing Clause 


Section 2 of Ch. 145, Laws 1967 repealed 
all acts and parts of acts in conflict there- 


to pay judgments obtained against them, with. 


may be made by such municipalities in 


84-4712. (5200) 
Compiler’s Notes 
Sections 44-301 to 44-303, referred to in 


Special taxes and assessments. 


this section in the parent volume, were 
repealed by See. 12, Ch. 260, Laws 1967. 


CHAPTER 48—FREIGHT LINE COMPANIES—TAXATION 


Section 
84-4819. Rate of tax—situs. 
84-4820. Railroad companies to withhold tax, file statements annually and remit to 


state—receipts—investigations—ad valorem tax basis. 


84-4819. Rate of tax—situs. Every such freight line company shall 
pay annually for each calendar year a sum in the nature of a tax in the 
amount of five and one-half per cent (5-42%) of the total gross earnings 
received from all sources by reason of the use or operation of such ears 
within this state by such freight hne company, which shall be in lieu of 
all other taxes upon such property of any freight line company so paying 
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the same; provided, for the purpose of taxation, all cars used exclusively 
within the state or used partially within and partially without the state, 
are hereby declared to have situs within the state, the value thereof for 
such taxation to be determined as provided for in this act. 


History: En. Sec. 2, Ch. 137, L. 1949; Cross-References 
amd, Sec. 1, Ch. 346, L, 1968. Multistate tax compact, sec. 84-6701. 
Amendments 


The 1969 amendment raised the tax rate 
from “five per cent (5%)” to “five and one- 
half per cent (5146%)” per year. 


84-4820. Railroad companies to withhold tax, file statements annually 
and remit to state—receipts—investigations—ad valorem tax basis. Every 
railroad company so using or leasing said cars, upon payment therefor to 
such company shall withhold from such payment five and one-half per 
cent (5-44%) of as much thereof as shall constitute gross earnings of such 
freight line company within this state. On or before March 1, 1970, such 
railroad company shall make and file with the board a consolidated state- 
ment in a form to be prescribed by the board, showing the amount of such 
payments for the next preceding calendar year ending December 31, 1969, 
and the amounts so withheld and due the state of Montana. A like report 
shall be made on or before March ist of each year thereafter. Such railroad 
company at the time of filing such statement shall remit the amounts so 

withheld and due the state of Montana. Upon receipt of such payment, 
~ the board shall issue its receipt, in triplicate, one copy of which shall be 
mailed to such railroad company, one to the freight line company for which 
such tax 1s paid, and one to be retained in the office of the state board 
of equalization. The mailing of such receipt to such freight line company 
shall constitute notice of the filing of said statement and payment of said 
tax. If any railroad company shall fail to make or file such report, or if the 
state board of equalization be dissatisfied with any report filed, the board 
shall have the power to conduct a hearing and investigation for the purpose 
of ascertaining from whatever sources to which it has access, the gross earn- 
ings of such freight line company from the use or operation of such cars 
within the borders of this state, and in conducting such hearing and inves- 
tigation, the board shall have power, by subpoena, to require officers, agents, 
employees or receivers of such railroad company, or of such freight line 
company, to attend before the state board of equalization, and to bring 
with him, or them, for inspection by the board, any books, papers, or docu- 
ments in his or their possession, or under his or their control, in any man- 
ner affecting said tax, and to testify under oath concerning any matter 
relating to the organization or business of such freight line company within 
this state. Any person who shall fail, neglect or refuse to attend before 
the board, when subpoenaed so to do, or who shall fail, neglect, or refuse 
to bring with him and submit for inspection by the board any books, 
papers, or documents in his possession or under his control affecting the 
organization or business of such freight line company within this state, 
or who shall refuse to testify, or refuse to answer any question which 
may be asked him concerning the organization or business, shall be deemed 
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guilty of a misdemeanor, and, upon conviction thereof shall be fined not 
less than one hundred dollars ($100) nor more than one thousand dollars 
($1,000), or be imprisoned in the county jail for not less than thirty (380) 
days nor more than six (6) months. Every freight line company, as herein- 
before defined, shall be liable for the payment of the difference, if any, 
between five and one-half per cent (5-44%) of all gross earnings in this 
state and the amounts withheld and remitted to the state of Montana by 
railroads, and shall be liable for the payment of any additional taxes 
which the board may find due under its authority to raise or lower the 
rate to conform to the taxes which would be payable if the cars were 
taxed on an ad valorem basis. 


History: En. Sec. 3, Ch. 137, L. 1949; tuted “1970” for “1950” and “1969” for 


amd. Sec. 2, Ch. 346, L. 1969. PLOeo.? 

Amendments Effective Date 

The 1969 amendment substituted “five Section 3 of Ch. 346, Laws 1967 read 
and one-half per cent (5144%)” for “five “This act is effective for all taxable years 


per cent (5%)” in the first and last sen- commencing after December 31, 1968.” 
tences; and in the second sentence, substi- 


CHAPTER 49—INCOME TAX 


Section 

84-4901. Income tax—definitions. 

84-4902. Rate of income tax. 

84-4902.1. Surtax. 

84-4903.5. Monthly payment by withholding agent—exception. 

84-4908. Alternative deduction allowed in computing net income. 

84-4913. Information agents’ duties. 

84-4914. Returns and payment of tax—penalty and interest—refunds—credits. 

84-4920.1. Suspension of running of statute of limitations—grounds. 

84-4924. Penalties for violations of act. 

84-4928.1. Jeopardy assessments. 

84-4931. Divulging information unlawful—exceptions—penalty. 

84-4938. Furnishing copy of federal return, copies of federal corrections, and filing 
amended return required. 

84-4946. Quarterly payment by employer—exception. 


84-4901. (2295.1) Income tax—definitions. For the purpose of this 
act unless otherwise required by the context: 


(1) and (2). * * * [Same as parent volume.] 

(3) The term “taxable year” means the taxpayer’s taxable year for 
federal income tax purposes. 

(4). * * * [Same as parent volume.] 

(5) The word “paid” for the purposes of the deductions and credits 
under this act means paid or accrued or paid or incurred, and the terms 
“paid or incurred” and “paid or accrued” shall be construed according to 
the method of accounting upon the basis of which the taxable income is 
computed under this act. The term “received” for the purpose of com- 
putation of taxable income under this act, means received or accrued and 
the term “received or accrued” shall be construed according to the method 
of accounting upon the basis of which the taxable income is computed 
under this act. 

(6) and (7). * * * [Same as parent volume. ] 

(8) The words “foreign country” or “foreign government” mean any 
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jurisdiction other than the one embraced within the United States, its 


territories and possessions. 
(10) 


[Same as parent volume. | 
The term “net income” means. the adjusted gross income of a 


taxpayer less the deductions allowed by this act. 


(11) 


The term “taxable income” means the adjusted gross income of 


a taxpayer less the deductions and exemptions provided for in this act. 


History: En. Sec. 1, Ch. 181, L. 1933; 
amd. Sec. 1, Ch. 166, L. 1947; amd. Sec. 
1, Ch. 253, L. 1959; amd. Sec. 1, Ch. 62, 
L. 1967. 


Amendments 


The 1967 amendment substituted present 
subsection (3) for “The words ‘taxable 
year’ mean the calendar year, or the fiscal 
year ending during such calendar year, 
upon the basis of which the net income 
is computed under this act, and include 
the period for which such return is made 
if made for a fractional part of such year 
under the provisions of this act or under 
regulations prescribed by the board. The 
words ‘fiscal year’ mean an accounting 
period of twelve (12) months, ending on 


the last day of any month other than 
December thirty-first”; substituted “taxa- 
ble income” for “net income” wherever 
found in subsection (5); substituted 
‘Sts territories and possessions” for “The 
words ‘United States’ include the states, 
the territory of Hawaii, and the District 
of Columbia” at the end of subsection (8); 
made minor style changes in subsection 
(8); and inserted “adjusted” before “gross” 
in subsections (10) and (11). 


Effective Date 

Section 2 of Ch. 62, Laws 1967 provided 
the act should be in effect from and after 
its passage and approval. Approved Feb- 
ruary 20, 1967. 


84-4902. (2295.2) Rate of income tax. There shall be levied, collected 
and paid for each taxable year, commencing on or after December 31, 
1968 upon the taxable income of every taxpayer subject to this tax, 
after making allowance for exemptions and deductions, as hereinafter 
provided, a tax at the following rates, to wit: 


(a) On the first one thousand dollars ($1,000) of taxable income, or 
any part thereof, at the rate of two per centum (2%) ; 

(b) On the next one thousand dollars ($1,000) of taxable income, or 
any part thereof, at the rate of three per centum (3%) ; 

(c) On the next two thousand dollars ($2,000) of taxable income, or 
any part thereof, at the rate of four per centum (4%) ; 

(d) On the next two thousand dollars ($2,000) of taxable income, or 
any part thereof, at the rate of five per centum (5%); _ 

(e) On the next two thousand dollars ($2,000) of taxable income, or 
any part thereof, at the rate of six per centum (6%) ; 

(f) On the next two thousand dollars ($2,000) of taxable income, or 
any part thereof, at the rate of seven per centum (7%) ; 

(g) On the next four thousand dollars ($4,000) of taxable income, or 
any part thereof, at the rate of eight per centum (8%) ; 

(h) On the next six thousand dollars ($6,000) of taxable income, or any 
part thereof, at the rate of nine per cent (9%) ; 

(i) On the next fifteen thousand dollars ($15,000) of taxable income, 
or any part thereof, at the rate of ten per cent (10%) ; 

(j) On any taxable income in excess of thirty-five thousand dollars 
($35,000) of taxable income, or any part thereof, at the rate of eleven 
per cent (11%). 

History: En. Sec, 2, Ch. 181, L. 1933; 1, Ch. 228, L. 1957; amd..Sec. 1, Ch. 265, 
amd. Sec. 1, Ch. 40, Ex. L. 1933; amd. Sec. IL. 1959; amd. Sec. 1, Ch. 281, L. 1965; 
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amd. Sec. 1, Ch. 5, Ex. L. 1967; amd. Sec. 
1; Choi0, Ex, L.91969° 


Amendments 


The 1967 amendment substantially re- 
wrote this section, increasing the tax. For 
previous text, see parent volume. 

The 1969 amendment, in the introductory 
paragraph, substituted “1968” for “1966”; 
inserted subdivisions (g) and (h); redesig- 
nated former subdivision (g) as subdivi- 
sion (i) and raised the rate from “eight 
per centum (8%)” to “ten per cent 
(10%)”; redesignated former subdivision 
(h) as subdivision (j), substituted “thirty- 
five thousand dollars” for 
thousand dollars” after “in excess of” 
and raised the rate from “ten per centum 
(10%)” to “eleven per cent (11%).” 


Tax Credit 


Section 2 of Ch. 5, Ex. Laws 1967 read 
“After the amount of tax liability has 
been computed for the current taxable 
year, each person filing a Montana indi- 


84-4902.1. Surtax. 


“twenty-five 


TAXATION 


vidual income tax return may subtract 
five per cent (5%) of the tax liability, 
and the amount remaining is the amount 
due the state of Montana. Section 2 was 
repealed by Section 7, Ch. 10, Ex. Laws 
1969. 


Effective Dates 


Section 3 of Ch. 5, Ex. Laws 1967 read 
“This act shall be effective as to all tax- 
able years commencing on or after De- 
cember 31, 1966, whether on a calendar or 
fiscal year basis.” 

Section 4 of Ch. 5, Ex: Laws™1907" pre- 
vided the act should be in effect from and 
after its passage and approval. Approved 
March 20, 1967. 


Repealing Clause 


Section 5 of Ch. 5, Ex. Laws 1967 re- 
pealed all acts and parts of acts in con- 
flict therewith. 


Cross-References 
Multistate tax compact, sec. 84-6701. 


After the amount of tax liability has been com- 


puted for the current taxable year, each person filing a Montana individu- 
al income tax return shall add, as a surtax, ten per cent (10%) of the tax 
liability, and the amount so arrived at is the amount due the state of 


Montana. 
History: En. Sec, 2, Ch. 10, Hx. L. 1969. 


Title of Act 


An act to amend section 84-4902, 
R. C. M. 1947, relating to the rate of in- 
come tax; and providing for a surcharge; 
and changing and adding income tax 
brackets and rates of income tax for all 
taxable years commencing on or after De- 
ecember 31, 1968; and further amending 


section 84-4903.5, R. C. M. 1947, to pro- 
vide for monthly payments to the state 
board of equalization of amounts with- 
held from payments to nonresidents under 
section 84-4903.2, R. C. M. 1947, if the 
amount withheld is $50 or more in each 
quarterly period of any year, applying 
changes when payments are due to pay- 
ment periods beginning after June 30, 
1969; and providing an effective date. 


84-4903. (2295.3) 
Cross-References 
Multistate tax compact, sec. 84-6701. 


Tax on nonresident. 


84-4903.5. Monthly payment by withholding agent—exception. With- 
holding agents required to deduct and withhold tax payments under the 
provisions of section 84-4903.2 shall remit such payments monthly to the 
state board of equalization for each monthly period on or before the 
fifteenth day of the month following the close of such monthly period, 
except that payments for the month of December shall be made on or 
before the folowing January 31, payments for the month of March shall be 
made on or before the following April 30, payments for the month of June 
shall be made on or before the following July 81, and payments for the 
month of September shall be made on or before the following October 31. 

Provided, however, that when the aggregate total amount of the tax 
withheld under the provisions of section 84-4903.2 shall amount to less 
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than fifty dollars ($50) in each quarterly period of any year, such with- 
holding agent shall not be required to file the monthly returns or to make 
the monthly payments last hereinabove provided for, but in lieu thereof 
such withholding agent shall, on or before February fifteenth of the year 
next succeeding that in which such payments were withheld, file an annual 
return in such form as shall be determined by the board, and shall pay 
therewith the amount required by this act to be deducted and withheld by 
such withholding agent from all payments paid during the preceding 
calendar year. 


History: En. Sec. 5, Ch. 208, L. 1959; December 31, 1968, whether on a calendar 
amd. Sec. 2, Ch. 154, L. 1961; amd. Sec. 3, or fiscal year basis.” 


Ch. 10, Ex. L. 1969. Section 5 of “Ch. "10, Ex.’ Laws ‘1969 
read “Section 3 [84-4903.5] of this act 
Amendments shall be effective as to all payment periods 


The 1969 amendment substituted “month- beginning after June 30, 1969.” 
ly” for “quarterly” wherever appearing in Section 6 of Ch. 10, Ex. Laws 1969 pro- 
the section; in the first paragraph, substi- vided the act should be in effect from and 
tuted “fifteenth day of the month” for after its passage and approval. Approved 
“last day of the month,” and added the March 19, 1969. 
exception; and, in the second paragraph, ; 
substituted “fifty dollars ($50)” for “ten Repealing Clauses 


dollars ($10).” Section 7 of Ch. 10, Ex. Laws 1969 read 
. “Section 2 of chapter five, extraordinary 
Effective Dates session laws of Montana, 1967 is repealed.” 


Section 4 of Ch. 10, Ex. Laws 1969 read Section 8 of Ch. 10, Ex. Laws 1969 re- 
“Section 1 [84-4902] and section 2 [84-  pealed all acts and parts of acts in conflict 
4902.1] of this act shall be effective as to therewith. 
all taxable years commencing on or after 


84-4907. (2295.7) Nonresident taxpayers. 
Cross-References 
Multistate tax compact, sec. 84-6701. 


84-4908. (2295.8) Alternative deduction allowed in computing net in- 
come. In the case of a resident individual, a standard deduction equal to 
ten per cent (10%) of adjusted gross income shall be allowed if elected 
by the taxpayer on his return. The standard deduction shall be in leu of 
all deductions allowed under section 84-4906, R. C. M. 1947, except the 
deduction allowed for federal income taxes under paragraph (b) of that 
section. The maximum standard deduction shall be five hundred dollars 
($500) except in the case of a single joint return of husband and wife 
the maximum standard deduction shall be one thousand dollars ($1,000). 
The standard deduction shall not be allowed to either the husband or the 
wife if the tax of one of the spouses is determined without regard to the 
standard deduction. For purposes of this section, the determination of 
whether an individual is married shall be made as of the last day of the 
taxable year; provided, however, if one of the spouses dies during the 
taxable year, the determination shall be made as of the date of death. 


History: En. Sec. 8, Ch. 181, L. 1933; any deductions provided for in section 84- 
amd. Sec. 1, Ch. 207, L. 1949; amd. Sec. 1, 4906” after “adjusted gross income’’; -sub- 
Ch. 187, L. 1953; amd. Sec. 4, Ch. 260, L. stituted the present second sentence for 


1955; amd. Sec. 1, Ch. 202, L. 1969. former provision which was similar to the 
second sentence save for the exception; 
Amendments substituted, in the fourth sentence, “either 


The 1969 amendment, in the first sen- the husband or the wife” for “a hus- 


tence, deleted “prior to the allowance of band or wife” and “one of the spouses” for 
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“the other spouse” and deleted “on the Effective Date 


basis of net income computed” after “de- Section 2 of Ch. 202, Laws 1969 read 
termined”; and added the last sentence. “This act is effective as to taxable years 


ending on and after December 31, 1968.” 


84-4913. (2295.13) Information agents’ duties. Every information agent 
shall make return to the board of complete information concerning the 
following distributions made for any individual during the taxable year, 
upon which no withholding tax has been deducted: 


(1) Sums in excess of ten dollars ($10) distributed as dividends, 
interest as defined in section 6049 of the Internal Revenue Code of 1965 
or as that section may be amended, and payments made under a retire- 
ment plan covering an owner-employee as defined in section 401 (ce) (8) of 
the Internal Revenue Code of 1965 or as that section may be amended; 

(2) Interest, other than that specified in subsection (1) of this 
section, rents, royalties, salaries, wages, prizes, awards, annuities, pensions 
and other fixed or determinable gains, profits and income in excess of six 
hundred dollars ($600), except interest coupons payable to the bearer. 

The return should be made under the regulations and in the form 
and manner prescribed by the board, provided, however, that for 
ease of reporting, the form shall be as nearly identical to the comparable 
federal form as possible. 


History: En. Sec. 13, Ch. 181, L. 1933; in subsection (1), is codified as Tit. 26 of 
amd. Sec. 7, Ch. 260, L. 1955; amd. Sec. the United States Code. 


1, Ch. 205, L. 1967. 
: : Amendments 


Compiler’s Notes The 1967 amendment completely re- 
The Internal Revenue Code, referred to wrote this section. For previous text, see 
parent volume. 


84-4914. (2295.14) Returns and payment of tax—penalty and inter- 
est—refunds—credits. (1) Every single individual and every married 
individual not filing a joint return with his or her spouse and having a 
gross income for the taxable year of six hundred dollars ($600) or over, 
and married individuals not filing separate returns and having a com- 
bined gross income for the taxable year of twelve hundred dollars ($1,200) 
or over, shall be liable for the return to be filed on such forms and accord- 
ing to ent rules and regulations as the board of Meme! may pre- 
seribe. 

(2) In accordance with instructions set forth by the board, every tax- 
payer who is married and living with husband or wife and is required to 
file a return may, at his or her option, file a joint return with husband 
or wife even though one of the spouses has neither eToss income nor de- 
ductions. If a joint return is made, the tax shall be computed on the aggre- 
gate taxable income and the liability with respect to the tax shall be joint 
and several. If a joint return has been filed for a taxable year, the spouses 
may not file separate returns after the time for filing the return of either 
has expired, unless the board so consents. 

(3) * * * [Same as parent volume. | 

(4) All taxpayers, including, but not iii to those subject to the 
provisions of sections 84-4939 and 84-4943, as amended, shall compute the 
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amount of income tax payable and shall at the time of filing the return 
required by this act, pay to the board any balance of income tax remaining 
unpaid after crediting the amount withheld as provided by section 84- 
4943, as amended, and/or any payment made by reason of an estimated tax 
return provided for in section 84-4939, as amended, provided however, 
the tax so computed is greater by one dollar ($1) than the amount with- 
held and/or paid by estimated return as provided in this act. 

If the amount of tax withheld and/or payment of estimated tax exceeds 
by more than one dollar ($1) the amount of income tax as computed, the 
taxpayer shall be entitled to a refund of the excess. 

(5) * * * [Same as parent volume. | 

(6) If the amount of tax as verified is greater than the Sradtint thereto- 
fore paid, the excess shall be paid by the taxpayer to the board within 
thirty (80) days after notice of the amount of the tax as computed with 
interest added at the rate of nine per centum (9%) per annum or fraction 
thereof on the additional tax. In such case there shall be no penalty be- 
cause of such understatement, provided the deficiency is paid within thirty 
(30) days after the first notice of the amount is mailed to the taxpayer. 

If payment is not made within thirty (30) days or if the understate- 
ment is due to negligence on the part of the taxpayer, but without fraud, 
there shall be added to the amount of the deficiency five per centum (5%) 
thereof, provided, however, that no deficiency penalty shall be less than 
two dollars ($2). Interest will be computed at the rate of nine per centum 
(9%) per annum or fraction thereof on the additional assessment. Except 
as otherwise expressly provided in this subdivision, the interest shall in 
all cases be computed from the date the return and tax was originally 
due (as distinguished from the due date as it may have been extended) 
to the date of payment. 

If the time for filing a return is extended, the taxpayer shall pay in 
addition, interest thereon at the rate of nine per centum (9%) per annum 
from the time when the return was originally required to be filed to the 
time of payment. 


History: En. Sec. 14, Ch. 181, L. 1933; 


amd._Sec. 1, Ch. 34, L. 1949; amd. Sec. 8, 
Ch. 260, L. 1955; amd. Sec. 2, Ch. 227, L. 
1957; amd. Sec. 5, Ch. 253, L. 1959; amd. 
‘Sec. 1, Ch. 201, L. 1963; amd. Sec. 1, Ch. 
347, L. 1969. 

Amendments 


The 1969 amendment, in subsection (1), 
substituted “not filing a joint return with 


84-4915. (2295.15) 
Cross-References 
Multistate tax compact, sec. 84-6701. 


84-4920.1. 


his or her spouse and” for “filing a sepa- 
rate return” and “not filing separate re- 
turns” for “filing a joint return”; in sub- 
section (2), added the last sentence; in 
subsection (4), made minor changes in 
punctuation; and in subsection (6), raised 
the interest rate on delinquent income 
taxes from “six per centum (6%)” per 
annum to “nine per centum (9%).” 


Exemption allowed nonresident, etc. 


Suspension of running of statute of limitations—grounds. 


The running of the statute of limitations provided for under section 84-4920 
shall be suspended during any period that the federal statute of limitations 
for collection of federal income tax has been suspended by (1) written 
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agreement signed by the taxpayer or, (2) when the taxpayer has instituted 
an action which has the effect of suspending the running of the federal 
statute of limitations, and for one (1) additional year. If the taxpayer 
fails to file a record of changes in federal taxable income or an amended 
return as required by section 84-4938, the said statute of limitations 
shall not apply until five years from the date the federal changes become 
final or the amended federal return was filed. If the taxpayer omits from 
gross income an amount properly includable therein which is in exeess of 
twenty-five per cent (25%) of the amount of adjusted gross income 
stated in the return the said statute of limitations shall not apply for two 
additional years from the time specified in section 84-4920. 
History: En. Sec. 2, Ch. 103, L. 1955; Amendments 


amd. Sec. 1, Ch. 61, L. 1967. The 1967 amendment substantially re- 
wrote this section. For previous text, see 
parent volume. 


84-4924. (2295.24) Penalties for violations of act. (1) If any per- 
son, without intent to evade any tax imposed by this act, fails to make a 
return of income at the time required by or under the provisions of this 
act, there shall be imposed a minimum penalty of ten dollars ($10) for 
such failure, or, if a tax in excess of two hundred dollars ($200) is due, 
a penalty in an amount equal to five (5) per centum thereof, unless it is 
shown that the failure was due to reasonable cause and not due to neglect. 
If any person, without intent to evade any tax imposed by this act, fails to 
pay any tax if one is due at the time required by or under the provisions 
of this act, there shall be added to the tax an additional amount equal to 
ten (10) per centum thereof, but not less than ten dollars ($10), unless 
it is shown that the failure was due to reasonable cause and not due to 
neglect. Interest at the rate of nine per centum (9%) per annum shall be 
added to the tax for the entire period it remains unpaid. 

(2) If any person fails with intent to evade any tax imposed by this 
act, to make a return of income or to pay a tax if one is due at the time 
required by or under the provisions of this act there shall be added to 
the tax an additional amount equal to twenty-five per centum (25%) there- 
of, but such additional amount shall in no case be less than twenty-five 
dollars ($25), and interest at one (1) per centum for each month or frac- 
tion of a month during which the tax remains unpaid. 

(3) and (4). * * * [Same as parent volume. | 


History: En. Sec. 24, Ch. 181, L. 1933; not less than $2; inserted the second sen- 
amd. Sec. 1, Ch. 163, L. 1955; amd. Sec. 3, tence; raised the interest rate in the third 
Ch. 201, L. 1963; amd. Sec. 2, Ch. 347, L. sentence from 6 to 9% per year; and in 


1969. subsection (2), substituted “twenty-five 
dollars ($25)” for “two dollars ($2.00)” 
Amendments after “shall in no ease be less than.” 
The 1969 amendment, in subsection (1), ‘ 
deleted “or pay any tax if one is due” Effective Date 
after “return of income,” rewrote the pen- Section 3 of Ch. 347, Laws 1967 read 


alty provision in the first sentence which “This act is effective as to taxable years 
formerly provided for a 5% penalty, but ending on and after December 31, 1968.” 


84-4928.1. Jeopardy assessments. If the state board of equalization 
finds that the assessment or collection of the tax or a deficiency for any 
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taxable year will be jeopardized in whole or in part by delay, it may 
mail or issue notice of its findings to the taxpayer, together with a demand 
for immediate payment of the tax or deficiency declared to be in jeopardy, 
including penalty and acerued interest. In the case of a tax for a current 
period, the state board of equalization may declare the taxable period of 
the taxpayer immediately terminated and shall mail or issue notice 
of its findings to the taxpayer, together with a demand for immediate pay- 
ment of the tax based on the period declared terminated. 
A jeopardy assessment is immediately due and payable and proceedings 

for collection may be commenced at once. 

History: En. 84-4928.1 by Sec. 2, Ch. 
212, L: 1967. 


Title of Act 


the state of Montana; amending section 
84-4946, R. C. M. 1947. 


Effective Date 


An act providing an accelerated tax col- 
lection in the event it appears that a delay 
will jeopardize the collection of tax due 


Section 3 of Ch, 212, Laws 1967 provided 
the act should be in effect from and after 
its passage and approval. Approved Feb- 


ruary 28, 1967. 


84-4931. (2295.30) Divulging information unlawful—exceptions—pen- 
alty. (1) to (3). * * * [Same as parent volume. | 

(4) Further, notwithstanding any of the provisions of this section, the 
board shall furnish to the Montana highway patrol board all information 
necessary to identify those persons qualifying for the additional exemption 
for blindness pursuant to section 84-4910 (d), for the purpose of enabling 
said highway patrol board to administer the provisions of section 31-127, 
R.C.M. 1947. 

History: En. Sec. 30, Ch. 181, L. 1933; Amendments 


amd. Sec. 1, Ch. 110, L. 1951; amd. Sec. The 1967 amendment added subsection 
1, Ch. 253, L. 1967. (4). 


84-4936. Income tax statute—reference—definition. 


Compiler’s Notes 


Sections 84-4916, 84-4918, 84-4933 to 84- 
4935, contained in the reference to Chap- 
ter 49 of this Title in this section in the 
parent volume, were repealed by Sec. 15, 
Ch. 260, Laws 1955; section 84-4923 was 


repealed by Sec. 2, Ch. 212, Laws 1957; 
sections 84-4925, 84-4944, 84-4949, and 84- 
4952, were repealed by Sec. 4, Ch. 227, 
Laws 1957; and sections 84-4953 and 84- 
4957 were, repealed by Sec. 8, Ch. 126, 
Laws 1963. 


84-4937. Credit allowed resident taxpayers for income taxes, etc. 
Cross-References 
Multistate tax compact, sec. 84-6701. 


84-4938. Furnishing copy of federal return, copies of federal correc- 
tions, and filine amended return required. Every taxpayer shall upon 
request of the board, furnish a copy of the return for the corresponding 
year which he has filed or may file with the federal government showing 
his net income and how obtained and the several sources from which 
derived. If the amount of a taxpayer’s taxable income is changed or 
corrected by the United States Internal Revenue Service or other competent 
authority, the taxpayer shall report such change or correction to the 
board within ninety days after receiving notice thereof. If a taxpayer 
files an amended federal income tax return changing or correcting his 
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federal taxable income for any taxable year, he shall also file an amended 
return with the state board of equalization within ninety days thereafter. 
The board shall supply all necessary forms and shall return all such forms to 
the taxpayer after they have been examined by the board, upon the request 
of the taxpayer. 


History: En. 84-4938 by Sec. 11, Ch. Effective Date 
260, L. 1955; amd. Sec. 2, Ch. 61, L. 1967. Section 3 of Ch. 61, Laws 1967 provided 
the act should be in effect from and after 
sitet le : its passage and approval. Approved Feb- 
The 1967 amendment substantially re-  yuyary 20, 1967. 
wrote this section. For previous text, see 
parent volume. 


84-4946. Quarterly payment by employer—exception. On or before 
the last day of the months of April, July, October and January of each 
calendar year, beginning with the month of October, 1955, every employer 
subject to the provisions of sections 84-4943 and 84-4945 shall file a return 
in such form and containing such information as may be required by the 
board, and shall pay therewith the amount required by section 84-4943 to 
be deducted and withheld by said employer from wages paid during the 
preceding quarterly period of three (8) months, beginning with wages 
paid from and after July 1, 1955. 

If the total amount of the tax withheld by an employer under the pro- 
visions of this act upon the wages of all employees of any employer is 
less than ten dollars ($10) in each quarterly period of any year, such 
employer shall not be required to file the quarterly returns or to make the 
quarterly payments as provided in the preceding paragraph, but in lieu 
thereof such employer shall, on or before February fifteenth of the year 
succeeding that in which such wages were paid, file an annual return in such 
form as may be required by the board, and shall pay therewith the amount 
required to be deducted and withheld by the said employer from all wages 
paid during the preceding calendar year. 

Provided, however, that if the board has reason to believe that collec- 
tion of the amount of any tax withheld is in jeopardy, it may proceed as 
provided for under section 84-4928.1 with respect to jeopardy assessments 
of income tax. 

History: En. Sec. 5, Ch. 246, L. 1955; vided, however, that when the aggregate” 


amd. Sec. 1, Ch. 212, L. 1967. before “total amount of the tax”; inserted 
“by an employer” after “withheld”; sub- 
Amendments stituted “as provided in the preceding 


The 1967 amendment, in the first para- paragraph” for “last hereinabove provided 
graph, substituted “sections 84-4943 and for” after “quarterly payments’; deleted 
84-4945” for “this act” after “provisions “next” before “succeeding”; substituted 
of”; substituted “as may be required by” “as may be required by” for “as shall be 
for “as shall be determined by” after determined by” after “in such form”; 
“such information”; and substituted “sec- deleted “by this act” after “the amount 
tion 84-4943” for “this act” after “the required”; added the last paragraph; and 
amount required by”; and, in the second made minor changes in phraseology. 
paragraph, substituted “If the” for ‘“Pro- 


CHAPTER 51—INSURANCE COMPANIES GENERAL PROPERTY TAX 


84-5101. (2111) Assessment and taxation of insurance companies. 
Cross-References 
Multistate tax compact, sec. 84-6701. 
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CHAPTER 54—MINES TAXATION—GENERAL PROPERTY AND NET PROCEEDS 


Section 
' 84-5402. Net proceeds tax—statement of yield, penalty, extension of time. 
84-5405. Lien of tax and penalty. 


84-5401. (2088) Taxation of mines. 
Cross-References 
Multistate tax comapet, sec. 84-6701. 


84-5402. (2089) Net proceeds tax—statement of yield, penalty, ex- 
tension of time. Every person, partnership, corporation, or association, 
engaged in mining, extracting or producing from any quartz vein or lode, 
placer claim, dump or tailings, or other place or sources whatever, precious 
stones or gems, gold, silver, copper, coal, lead, petroleum, natural gas, or 
other valuable mineral, must on or before the thirty-first day of March of 
each year make out a statement of the gross yield of the above-named 
metals or minerals from each mine owned or worked by such person, cor- 
poration or association during the year preceding the first day of January 
of the year in which such statement is made, and the value thereof. Such 
statement shall be in the form prescribed by the state board of equaliza- 
tion, and must be verified by the oath of such person or the manager, 
superintendent, agent, president or vice-president of such corporation, asso- 
ciation or partnership, and must be delivered to the state board of equaliza- 
tion on or before the thirty-first day of March. Such statement shall show 
the following: 

1 to 12. * * * [Same as parent volume. | 

If any person shall fail, neglect or refuse to file the statement required 
by this section within the time required, or within any extended period 
of time allowed, the state board of equalization when transmitting the net 
proceeds valuations to the counties shall inform the county assessor of 
such failure, neglect or refusal and the county assessor in addition to the 
net proceeds tax, if any, shall assess a penalty of 24 of 1% of such tax 
for each calendar month or fraction thereof that the required statement is 
not filed, deducting therefrom any moneys collected by the state board 
of equalization required by this section. The state board of equalization 
shall assess a penalty of $25 for each calendar month or fraction thereof, 
not exceeding four months, that the required statement is not filed, to be 
collected by the state board of equalization and deposited to the credit of 
the general fund of the state of Montana. 

The state board of equalization shall, upon a showing of reasonable 
cause, grant an extension of time for filing the statement required by 
this section. This penalty shall be in addition to penalties provided in 
section 84-5410. 

History: En. Sec. 1, Ch. 237, L. 1921; Amendments 


re-en, Sec. 2089, R. C. M. 1921; amd. Sec. The 1969 amendment added the last two 
1, Ch. 191, L. 1925; amd. Sec. 1, Ch. 139, naragraphs. 

L. 1927; amd. Sec. 1, Ch. 161, L. 1933; amd. ; 

Sec. 1, Ch. 188, L. 1935; amd. Sec. 1, Ch. 

Ob, 19474 amid., pec, §, Ch i338, GL. 

1969. 
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84-5405. (2090.2) Lien of tax and penalty. The tax and/or penalty 
so assessed on net proceeds shall be and shall constitute a lien upon all of 
the right, title and interest of such operator in or to such mine or mining 
claim and upon all of the right, title and interest in or to the machinery, 
buildings, tools and equipment used in operating said mine or mining 
claim, and the tax and/or penalty on such net proceeds may be collected, 
and the payment thereof enforced, by the seizure and sale of the personal 
property upon which the said tax and/or penalty is a lien, in the same 
manner as other personal property is seized and sold for delinquent taxes, 
or by the sale of the mine and improvements, as provided for the sale of 
real property for delinquent taxes, or by the institution of a civil action 
for its collection in any court of competent jurisdiction; provided, however, 
that a resort to any one of the methods of enforcing collection, as herein 
provided for, shall not bar the right to resort to either or both of the 
other methods, but that any two or all of the methods herein provided 
for may be used until the full amount of such tax and/or penalty is collect- 


ed. 


History: En. Sec. 4, Ch. 161, L. 1933; 
amd. Sec. 2, Ch. 138, L. 1969. 


Amendments 


penalty” after “The tax” at the beginning 
of the section; and added “and the tax 
and/or penalty * * * such tax and/or 
penalty is collected.” 


The 1969 amendment inserted “and/or 


CHAPTER 56—CIGARETTE TAX—LICENSES—STAMPS 


Section 

84-5606. The tax. 

84-5606.2. Definitions. 

84-5606.3. Wholesaler’s and retailer’s licenses—multiple places of business—application 
forms. 

84-5606.4. Vending machines not places of business per se—reports. 

84-5606.5. Wholesaler’s and retailer’s license fees—renewal—display of license. 

84-5606.6. Disposition of license fees—appropriations—transfers to general fund— 
justification of expenses. 

84-5606.7. <Affixing of insignia. 

84-5606.8. Revocation or suspension of license—hearing and appeal—duration—sale of 
cigarettes after revocation or suspension a misdemeanor—forfeiture. 

84-5606.9. Unlawful acts when license not current and valid—misdemeanor—forfeiture. 

84-5606.10. Tax imposed by section 84-5606. 

84-5606.11. Only licensed wholesalers and retailers to affix insignia. 


84-5606.12. 


84-5606.13. 


Purchase of insignia at discount to defray costs—defrayment inapplicable 
to certain portion of tax. 

Use of tax meter machine authorized—insignia to be approved—marking 
of imported packages of cigarettes required—supervision of machines— 
charge—report. 


84-5606.14. Resale of insignia prohibited—unused meter settings. 

84-5606.15. Payment for insignia or affixation within thirty days—bond—new licensees 
to pay cash. 

84-5606.16. Proceedings upon failure or refusal to pay tax—penalty. 

84-5606.17. Tax meter users to keep certain records—examination of records. 

84-5606.18. Sale and use of cigarettes a misdemeanor if insignia requirements not met. 

84-5606.19. Place where violations committed deemed a nuisance. 

84-5606.20. Shipments or deliveries into or out of state to be reported by earrier— 
form and contents of report. 4 

84-5606.21. Transportation of cigarettes without insignia a misdemeanor unless in inter- 


84-5606.22. 


state commerce—vehicle, cigarettes and equipment subject to seizure and 
forfeiture. 
Inventory of seized property—application for return of property. 
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84-5606.23. Investigations, inquiries and hearings authorized—testimony under oath— 
subpoena powers—finding and order to be made and filed. 

84-5606.24. Hearing or rehearing before board. 

84-5606.25. Appeal to district court—notice of appeal—perfecting appeal within thirty 
days—bond—hearing date. 

84-5606.26. Board’s duties and powers—arrest, entry of complaint and lawful search 
and seizure authorized. 

84-5606.27. Promulgation of rules and regulations. 

84-5606.28. County attorneys and peace officers to assist in enforcement of act—appoint- 

ment of additional assistants and division authorized—presumption of 

violation. 

84-5606.29. Board entitled to sue for unpaid tax and costs—treble damages. 

84-5606.30. Employment of clerical and field assistants—disposition of taxes—war 
veterans’ compensation fund abolished. 

84-5606.31. Violation of act a misdemeanor unless otherwise provided—penalties. 


84-5601 to 84-5605. Repealed. 


Repeal 1957), relating to licensing of cigarette 
Sections 84-5601 to 84-5605 (Sees. 1 to 5, dealers and distributors, were repealed by 
Choe2s0 ing W947 5 Secs. 71g Ch. LS. Liege pec. oo, Cn, 140, laws 060, 


84-5606. The tax. Subdivision — (1) and (2). * * * [Same as 
parent volume. | 


Subdivision—(3) From and after the effective date of this amendatory 
law there is hereby levied, imposed and assessed, and there shall be collected 
and paid to the state of Montana, upon cigarettes sold or possessed in 
this state, the following excise tax, in addition to the excise tax on 
cigarettes, levied, imposed and assessed by subdivision (2) of this section 
84-5606, an additional tax which shall be paid prior to the time of sale and 
delivery of such cigarettes, to wit: 

Two cents (2¢) on each package containing not more than twenty (20) 
cigarettes, and when packages shall contain more than twenty (20) 
cigarettes, then two cents (2¢) on each twenty (20) or fraction of twenty 
(20) cigarettes contained in such package; which additional tax shall 
continue in force until the payment and retirement of all bonds of the state 
of Montana, and the payment of interest thereon, issued under the authority 
of said Initiative No. 54 as amended, for the purpose of paying an honorari- 
um to the residents of Montana who were in military service in the military 
forces of the United States in World War II, the Korean War, or World 
War I, and until the payment and retirement of all long-range building 
program bonds issued under the provisions of title 79, chapter 22, of the 
Revised Codes of Montana, 1947. 

-Subdivision—(4) From and after the effective date of this amendatory 
act of the thirty-eighth legislative assembly of the state of Montana, there is 
hereby levied, imposed and assessed, and there shall be collected and paid 
to the state of Montana, upon cigarettes sold or possessed in this state, 
the following excise tax, in addition to the excise tax on cigarettes, levied, 
imposed and assessed by subdivisions (2) and (3) of this section 84-5606, 
an additional tax which shall be paid prior to the time of sale and delivery 
of such cigarettes, to wit: 

One cent (1¢) on each package containing not more than twenty (20) 
cigarettes, and when packages shall contain more than twenty (20) cig- 
arettes, then one cent (1¢) on each twenty (20) or fraction of twenty (20) 
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cigarettes contained in such package; which additional tax shall continue 
in force until the payment and retirement of the additional bonds of the 
state of Montana authorized by amendatory acts of the thirty-fifth and 
thirty-eighth legislative assemblies, and the payment of the interest thereon 
and until the payment and retirement of all long-range building program 
bonds issued under the provisions of Title 79, chapter 22, of the Revised 
Codes of Montana, 1947. 


Within seventy-two (72) hours after receipt by the distributor or dealer 
of any such cigarettes, except as hereinafter provided, he shall cause to 
be securely affixed thereto, the required insignia denoting the tax thereon. 
Said insignia shall be properly canceled prior to sale or removal for con- 
sumption under such regulations as the board may prescribe. Each pack- 
age shall have the required insignia to affix thereto in such a manner that 
the insignia will be destroyed when the package is opened. Every person 
who shall make, alter, forge or counterfeit any license stamp or insignia 
provided for in this law, or who shall assist or be concerned therein, or 
who shall have in his possession any altered, forged, counterfeit or spurious 
stamp, license or insignia, with intent to defraud the state, is guilty of 
forgery, and shall be punished by imprisonment in the state prison for not 
less than one (1) year or more than fourteen (14) years. 


History: En. Sec. 6, Ch. 289, L. 1947; Referendum Result 
amd. Sec. 16, Initiative No. 54 (L. 1951, Section 1 of Ch. 318, Laws 1967, read: 
p. 781); amd. Sec. 1, Ch. 123, L. 1953; «Tt is determined that the electors of the 
amd. Sec. 3, Ch. 18, L. 1957; amd. Sec. 7, state at the general election held in No- 
Ch. 44, L. 1957; amd. Sec. 1, Ch. 222, L. vember, 1966, approved the levy and col- 
1957; amd. Sec. 1, Ch. 97, L. 1963; amd. jection of the three-cent (3¢) per package 
Sec. 6, Ch. 270, L. 1963; amd. Sec. 5, Ch. cigarette tax authorized by section 84- 
318, L. 1967. 5606, subdivisions (3) and (4), R. OC. M. 
1947, for the purpose of financing the cost 

Amendments of constructing and remodeling state 

The 1967 amendment added “and until buildings; this referendum measure having 
the payment * * * Revised Codes of Mon- been presented at said election in the 
tana, 1947” at the end of the second para- manner directed by chapter 264 of the 
graph of subdivision (38), and after “in- Session Laws of the thirty-ninth legisla- 
terest thereon” in the second paragraph of tive assembly, and having been approved 
subdivision (4), substituted the same by a majority of the electors voting on 
phrase for “and the payment of the ex- the question; and that it is now necessary 
penses of administration of the amenda- to establish the procedure by which said 
tory act.” referendum may be made effective.” 


INITIATIVE MEASURE NO. 54 AMENDMENTS 


Section 9 of chapter 270 of the 1963 Session, which amended Initiative Measure No. 
54 (Laws 1951, pp. 781 to 790) was amended by section 1 of chapter 112 of the 1967 
Session. Section 1 of chapter 112 of the 1967 Session was amended by section 1 of 
chapter 236 of the 1969 Session; Section 9 of the act now reads: 


Chapter 270, Laws 1963; amd. Chapter the passage and approval of this act, pro- 
112, Laws 1967; amd. Chapter 236, Laws vided, however, that said period of five 
1969. (5) years and six (6) months shall be 

Section 9. Claims for benefits under the extended for a period equal to the period, 
provisions of subdivision (1) of section 2, or the aggregate of the periods, of the 


and/or under section 3 of said Initia- time during which the administration of 
tive No. 54, as by this amendatory act this act shall be suspended, by reason of 
amended, may be filed at any time be- litigation or from any other cause. 

fore the expiration of five (5) years and [The remainder of Ch. 112, Laws 1967 


six (6) months from and after the read as follows: 
January first next following the date of 
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° 


“Section 2. All acts and parts of acts “Section 3. This act shall be in full 
in conflict herewith are hereby repealed. force and effect upon its passage and ap- 
proval.” Approved February 21, 1967.] 


84-5606.2. Definitions. As used in this act the following definitions 
shall apply unless the context otherwise requires : 

(a) The word “board” shall mean the state board of equalization of 
the state of Montana. 

(b) The word “person” shall mean any individual, firm, fiduciary, part- 
nership, corporation, trust, organization or association however formed. 

(c) “Cigarettes” shall mean any roll for smoking made wholly or in 
part of tobacco, irrespective of size or shape and whether or not such 
tobacco is flavored, adulterated or mixed with any other ingredient, the 
wrapper or cover of which is made of nontobacco paper, or any other 
substance or material except tobacco. 

(d) The words “insignia” or “indicia” shall mean the impression or 
mark approved by the state board of equalization, under the provisions 
of this act. 

(e) The words “full face value of insignia” shall mean the total amount 
of the tax levied under this act. 

(f) The words ‘public warehouses” shall mean agents or representa- 
tives of manufacturers who receive cigarettes in carload lots for distribu- 
tion to wholesaler and retailers in original cases. 

(¢) The word “wholesaler” shall mean and include any person resi- 
dent in this state who brings or causes to be brought into this state 
unstamped cigarettes purchased directly from the manufacturers thereof 
and stores, sells, or otherwise disposes of the same after they shall reach 
this state; and also any person who, within this state, manufactures or 
produces, directly or indirectly, cigarettes and sells or distributes the same 
within this state. 

(h) The words “licensed wholesaler” shall mean a wholesaler duly l- 
censed under the provisions of this act. 

(i) The words “cigarette vendor” shall mean and include any person, 
company or corporation, doing business in the state, who purchases ciga- 
rettes through a wholesaler for ten (10) or more cigarette vending machines, 
which he operates for a profit in premises or locations other than his 
own. Such person, company or corporation shall be treated as a whole- 
saler. Any person, company, corporation or fraternal organization who oper- 
ates less then ten (10) cigarette vending machines shall be treated as a 
retailer. 

(j) The word “retailer” shall mean any person other than a whole- 
saler, who is engaged in the business of selling cigarettes at retail. 

(k) The words “licensed retailer” shall mean any person other than 
a wholesaler, who is duly licensed under the provisions of this act. 

(1) The words “sale” and “sell” shall mean and include any transfer 
of cigarettes by sale, as defined by section 87A-2-106, R. C. M. 1947, or by 
oift, barter or exchange. 

History: En. Sec. 1, Ch. 140, L. 1969. Title of Act 


An act repealing sections 84-5601, 84- 
5602, 84-5603, 84-5604, 84-5605, 84-5607, 84- 
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5608, 84-5609, 84-5610, 84-5611, 84-5612, 84- collection of the tax imposed by section 
56138, 84-5614, 84-5615, 84-5616, 84-5617, 84-5606, R. C. M. 1947; and providing for 
84-5618, 84-5619, 84-5620, 84-5621, 84-5622, penalties for violations of this act, and 
and 84-5623, R. C. M. 1947, and providing providing for the administration of this 
for annual license fees and for annual act; and providing revenue for the general 
licensing of wholesalers and retailers of fund of the state of Montana. 

cigarettes, and for the payment of the 
costs of enforcement of state cigarette Cross-References 

laws; and providing procedures for the Multistate tax compact, sec. 84-6701. 


84-5606.3. Wholesaler’s and retailer’s licenses—multiple places of busi- 
ness—application forms. Every wholesaler or retailer shall obtain a li- 
eense from the board before engaging in the business of wholesaler or 
retailer. A separate application and a separate license shall be required for 
each place of business owned, controlled or operated by such wholesaler 
or retailer within the state of Montana. Applecation forms shall require 
the type and general description of applicant organizations, names and 
home addresses of all known owners, state whether or not principals of 
such organization have been convicted of a felony and identify each such 
individual, and such other pertinent information as the board may require 
in regularly promulgated regulations. 

History: En. Sec. 2, Ch. 140, L. 1969. 


84-5606.4. Vending machines not places of business per se—reports. 
Cigarette vending machines shall not be considered as places of business 
per se but a report of each and all machines shall be made on forms pre- 
scribed by the board, which shall state the name and address of the ciga- 
rette vendor, the assigned location of each machine with best machine iden- 
tification available, type of business, and such other information as the 
board may require for proper administration of this act. 

History: En. Sec. 3, Ch. 140, L. 1969. 


84-5606.5. Wholesaler’s and retailer’s license fees—renewal—display of 
license. Each application for a wholesaler’s license shall be accompanied 
by a fee of fifty dollars ($50) effective July 1, 1969. Each application for 
a retailer’s license shall be accompanied by a fee of five dollars ($5) 
effective July 1, 1969. These licenses shall be renewed annually upon pay- 
ment of the annual fee in the amount set forth above, and shall be effec- 
tive for one year, without proration. Each license shall be prominently 
displayed on the licensed premises, and a separate license shall be dis- 
played at each place of business owned, controlled or operated by such 
wholesaler or retailer. 

History: En. Sec. 4, Ch. 140, L. 1969. 


84-5606.6. Disposition of license fees — appropriations — transfer to 
general fund—yjustification of expenses. All license fees collected under 
the provisions of this act shall be deposited monthly with the state trea- 
surer in the board’s cigarette enforcement account in the earmarked re- 
venue fund. There shall be appropriated to the board, from said cigarette 
enforcement account, such sum as may be necessary to comply with the 
provisions of this act for the fiscal biennium ending June 30, 1971. On or 
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before June 30, 1971, the board shall pay to the state treasurer to the credit 
of the state general fund, all funds in excess of seven thousand five hundred 
dollars ($7,500) in said cigarette enforcement account, not needed for the 
administration of this act. 

For the biennium beginning July 1, “4971, and each biennium there- 
after, there shall be appropriated to the board a sum deemed justified and 
reasonable to operate the board’s cigarette enforcement division, providing 
that after payment of all pending and known expenses, all sums so appro- 
priated in excess of seven thousand five hundred dollars ($7,500) not 
needed for the administration of this act, shall be transferred to the state 
general fund to be available for general fund purposes. Such transfer 
shall be made within fifteen (15) days of the last day of the biennium. 

All expenses charged against said cigarette enforcement account shall 
be justified by itemized claims coupled with standard accounting reports. 

History: En. Sec. 5, Ch. 140, L. 1969. 


84-5606.7. Affixing of insignia. Wholesalers and retailers licensed 
under this act may buy, sell or have in their possession only cigarettes 
which have the insignia provided for in this act on each package. The 
insignia provided for in this act shall be sold to, and affixed by, licensed 
wholesalers and licensed retailers only. 

History: En. Sec. 6, Ch. 140, L. 1969. 


84-5606.8. Revocation or suspension of license—hearing and appeal— 
duration—sale of cigarettes after revocation or suspension a misdemeanor 
—forfeiture. The board may revoke or suspend the license of any whole- 
saler or retailer for failure to comply with any provision of this act or of 
the Unfair Cigarette Sales Act (sections 51-301 through 51-314, R. C. M. 
1947), and with any lawful rule or regulation of the board made pursuant 
to said laws. Any person aggrieved by such revocation or suspension may 
apply to the board for a hearing which shall be open to the public, and 
may further appeal to the court, as hereinafter provided. When a license 
has been duly revoked, no license shall again issue to such licensee for a 
period of one (1) year thereafter. When a license has been duly suspended, 
the suspension may be for any period not to exceed one (1) year. Any 
person who shall sell cigarettes after his license has been revoked or 
suspended is guilty of a misdemeanor, and shall be punished as herein- 
after provided, and all cigarettes in his possession shall be seized and 
forfeited to the state. 

History: En. Sec. 7. Ch. 140, L. 1969. 


84-5606.9. Unlawful acts when license not current and valid—misde- 
meanor—forfeiture. No person shall sell, offer to sell, or possess with in- 
tent to sell, any cigarettes, at wholesale or retail unless his license is cur- 
rent and valid, under the provisions of this act. Any person violating the 
provisions of this section is guilty of a misdemeanor, and shall be punished 
as hereinafter provided, and all cigarettes in his possession shall be seized 
and forfeited to the state. 

History: En. Sec. 8, Ch. 140, L. 1969. 
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84-5606.10. Tax imposed by section 84-5606. The tax referred to in 
this act shall mean the tax imposed by section 84-5606, R. C. M. 1947. The 
full face value of the insignia or tax shall be added to the cost of the 
cigarettes and recovered from the ultimate consumer or user. 

History: En. Sec. 9, Ch. 140, L. 1969. 


84-5606.11. Only licensed wholesalers and retailers to affix insignia. 
Insignia shall be affixed to packages of cigarettes only by licensed whole- 
salers and licensed retailers. 

History: En. Sec. 10, Ch. 140, L. 1969. 


84-5606.12. Purchase of insignia at discount to defray costs—defrayment 
inapplicable to certain portion of tax. Every licensed wholesaler and li- 
censed retailer shall be entitled to purchase said insignia at full face value 
less eight per cent (8%) of the face value, upon payment therefor, as de- 
frayment of the costs of affixing insignia and precollecting such tax on 
behalf of the state of Montana. This defrayment is not applicable to that 
portion of the tax collected for any veterans’ honorarium or long-range 
building program. 

History: En. Sec. 11, Ch. 140, L. 1969. 


84-5606.13. Use of tax meter machine authorized—insignia to be ap- 
proved—marking of imported packages of cigarettes required—supervi- 
sion of machines—charge—report. The board may authorize any whole- 
saler or retailer of cigarettes licensed under this act to use a tax meter 
machine with which to imprint an insignia upon each package of cigarettes 
imported, sold or delivered in this state. The insignia shall be one approved 
by the board. Each package of cigarettes imported into this state, de- 
livered or sold therein shall be marked with the proper insignia of such 
tax-stamping meter and thereafter any original package of cigarettes so 
marked may be lawfully possessed and sold within the state by any whole- 
saler or retailer licensed under this act. The board shall supervise and 
check the operation of such tax meter machines. The operator of such ma- 
chine before using the same, shall take the meter thereof to the county 
treasurer, of the county in which the machine is operated, who is author- 
ized to, and shall set said meter for the number of packages specified and 
required by the operator. Prior to setting said meter the county treasurer 
shall charge said operator the amount of money proper for said setting, 
less the expense defrayment of eight per cent (8%) provided for in sec- 
tion 11 [84-5606.12]. The county treasurer shall collect this amount in ad- 
vance unless the board has allowed the purchaser credit as provided in sec- 
tion 14 [84-5606.15]. The county treasurer shall report to the board on 
forms prescribed by it, the name of the licensed wholesaler or licensed re- 
tailer and the number of packages for which said meter was set and 
shall forward to the board any amounts collected from said licensee. 

History: En. Sec. 12, Ch. 140, L. 1969. 


84-5606.14. Resale of insignia prohibited—unused meter settings. No 
wholesaler or retailer shall resell to any other wholesaler or retailer any 
insignia purchased by him from the board. Any wholesaler or retailer who 
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has on hand any meter settings at the time of discontinuing his business 
of selling cigarettes, may apply to the board and be paid the face value 
of said meter settings less the amount of the expense defrayment allowed 
by section 11 [84-5606.12]. 

History: En. Sec. 13, Ch. 140, L. 1969. 


84-5606.15. Payment for insignia or affixation within thirty days—bond 
—new licensees to pay cash. The board shall permit a licensed whole- 
saler or licensed retailer to pay for the insignia purchased, or affixation of 
insignia, within thirty (30) days after the date of purchase and shall re- 
quire such licensee to file with the board a bond issued by a surety 
company approved by the state department of insurance as to solvency 
and responsibility and authority to transact business in the state, for such 
amount as the board may fix, but not in excess of an amount equal to the 
maximum insignia purchases incurred for any thirty (30) day period in 
the previous calendar year; provided, however, that any newly licensed 
wholesaler or licensed retailer shall pay on a cash basis for one (1) com- 
plete calendar year, after which the board may permit him thirty (80) 
days to pay for the purchase or affixation of insignia and shall require 
a bond as hereinabove provided. 

History: En. Sec. 14, Ch. 140, L. 1969. 


84-5606.16. Proceedings upon failure or refusal to pay tax—penalty. 
If any person fails or refuses to pay the tax required by this act when 
due, the board shall proceed to determine the tax due from such informa- 
tion as the board can obtain and shall assess the tax so determined against 
such person and notify him of the amount thereof. After such notice such 
tax shall become due and payable, together with a penalty of five per 
cent (5%) of such tax, or five dollars ($5) per day for each day after 
the date of such notice, whichever is greater. 

History: En. Sec. 15, Ch. 140, L. 1969. 


84-5606.17. ‘Tax meter users to keep certain records—examination of 
records. All tax meter users shall keep for a period of one (1) year, all 
invoices of cigarettes purchased and imported by them, all receipts issued 
by them and insignia purchased, also, an accurate record of all sales of 
cigarettes by such tax meter users, showing the name and address of each 
purchaser, the date of sale, the quantity of each kind sold, the name of any 
carrier, the shipping point and destination. Such tax meter users shall 
permit the board, its assistants, authorized agents or representatives to 
examine all taxable items of cigarettes, invoices, receipts, books, paper, 
memoranda and records, as may be necessary to determine whether the 
tax meter machine has been used as required, or the insignia required by 
this act had been purchased and used, or to determine the amount of 
such tax as may be due or unpaid. 

History: En. Sec. 16, Ch. 140, L. 1969. 


84-5606.18. Sale and use of cigarettes a misdemeanor if insignia re- 
quirements not met. Every person who sells any packages of cigarettes 
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which does not bear the insignia required by this act, and every person 
who shall use or consume within this state, any cigarette, unless the same 
shall be taken from the original package having affixed thereto the insignia 
required by this act, is guilty of a misdemeanor and shall be punished 
as hereinafter provided. 

History: En. Sec. 17, Ch. 140, L. 1969. 


84-5606.19. Place where violations committed deemed a nuisance. 
Every person having possession or control of, or who maintains a building 
or place where cigarettes are sold in violation of this act, or permits the 
same to be done in any place or building possessed, controlled or maintained 
by him, is guilty of maintaining and keeping a nuisance and the building 
or place so used, together with the personal property and fixtures used 
in connection therewith shall be deemed a nuisance, and such person shall 
be enjoined and such building or place, personal property and fixtures 
abated as a nuisance, at the instance of the state. 

History: En, Sec, 18, Ch. 140, L. 1969. 


84-5606.20. Shipments or deliveries into or out of state to be reported 
by carrier—form and contents of report. Every common carrier hauling, 
transporting or shipping into or out of the state of Montana, from or to 
any other state, any cigarettes shall report in writing such shipments or 
deliveries to the board, on forms furnished by the board, giving the date, 
the person to whom the same was consigned and delivered and the quan- 
tity as shown by the bill of lading, and such other information as the 
board may require. 

History: En. Sec. 19, Ch. 140, L. 1969. 


84-5606.21. Transportation of cigarettes without insignia a misdemean- 
or unless in interstate commerce—vehicle, cigarettes and equipment sub- 
ject to seizure and forfeiture. It shall be unlawful for any person to trans- 
port into, receive, carry or move from place to place within this state, 
except in the course of interstate commerce, any cigarettes which do not 
bear the insignia required by this act. Any person violating the provi- 
sions of this section is guilty of a misdemeanor and shall be punished 
as hereinafter provided, and any motor vehicle, airplane, conveyanee, 
vehicle or other means of transportation, in which cigarettes are being 
unlawfully transported, together with the cigarettes and other equipment 
or personal property used in connection with such transportation, and 
found in such means of transportation, shall be subject to seizure by the 
board, its duly authorized agent, or any sheriff or deputy, or other peace 
officer, and shall be subject to forfeiture in the manner hereinafter pro- 
vided. 

History: En. Sec. 20, Ch. 140, L. 1969. 


84-5606.22. Inventory of seized property—application for return of 
property. Upon the seizure of any cigarettes, and within two (2) days 
thereafter, the person or officer making such seizure shall deliver an in- 
ventory of the property seized to the person from whom such seizure was 
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made, if known, and file a copy thereof with the board. The person from 
whom the seizure was made, or any other person claiming an interest in 
the property seized, may apply for its return as provided in sections 95-713 
through 95-716, R. C. M. 1947. | 

History: En. Sec. 21, Ch. 140, L. 1969. 


84-5606.23. Investigations, inquiries and hearings authorized—testi- 
mony under oath—subpoena powers—finding and order to be made and 
filed. The board and its duly authorized agents are empowered to con- 
duct investigations, inquiries, and hearings hereunder, and any member 
thereof, or any agent, is authorized to administer oaths and take testimony 
under oath, relative to the matter of inquiry or investigation. The board, 
or its authorized agent, may subpoena witnesses and require the produc- 
tion of books, papers and documents pertinent to such inquiry. The board, 
or its agent, after the hearing, shall make findings and an order, in writing, 
which findings and order shall be filed in the office of the board and open 
for public inspection. 

History: En. Sec. 22, Ch. 140, L. 1969. 


84-5606.24. Hearing or rehearing before board. Any person aggrieved 
by any action of the board or its duly authorized agents, under the provi- 
sions of this act, may apply to the board, in writing, for a hearing or re- 
hearing thereon within thirty (80) days after such action of the board 
or its authorized agents. The board shall promptly consider such applica- 
tion, set same for hearing and notify the applicant of the time and place 
fixed for such hearing or rehearing, which may be at its office or in the 
county of the applicant. After such hearing or rehearing, the board may 
make any further or other order in the premises, as it may deem proper 
and lawful and shall furnish a copy thereof to the applicant. The board, 
on its own initiative, may order a hearing on any matter concerned with 
the administration of this act, upon at least ten (10) days notice in writing 
to the person or persons to be investigated. 

History: En. Sec. 23, Ch. 140, L. 1969. 


84-5606.25. Appeal to district court—notice of appeal—perfecting ap- 
peal within thirty days—bond—hearing date. Any person aggrieved by 
any action or decision of the board, made under the provisions of this act, 
may appeal therefrom to the district court of the county where appellant 
resides, which appeal shall be taken by notice of appeal in writing, setting 
forth the actions or decisions of the board, of which the appellant is ag- 
grieved. Such appeal shall be perfected within thirty (30) days after no- 
tice of any action or decision of the board, and shall be taken by serving 
a notice of appeal upon the board and filing the same with the clerk of 
said court, together with a good and sufficient bond to the state of Montana. 
The condition of such bond shall be to the effect that appellant agrees to 
prosecute said appeal diligently, and if the court shall finally decide that 
the state is entitled to judgment, that appellant will pay the amount thereof 
together with costs of such appeal. The bond shall be in the form required 
by law and in such an amount as the court may require. The notice of ap- 
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peal shall be signed by the appellant or his attorney, and the matter ap- 
pealed shall be heard upon ten (10) days’ notice given by either party, 
unless a different time is specified by the court. Said district court may 
grant such relief as the law and the facts in the premises require. 


History: En. Sec. 24, Ch. 140, L. 1969. 


84-5606.26. Board’s duties and powers—arrest, entry of complaint and 
lawful search and seizure authorized. The board is charged with the duty 
of administering and enforcing the provisions of this act, and the board, 
its members and agents, are hereby given the powers of peace officers, and 
are authorized and empowered to arrest any person violating any provision 
of this act, and to enter complaint before any court of competent jurisdic- 
tion, and to lawfully search and seize and use as evidence, any unlawful or 
unlawfully possessed license, stamp or insignia found in the possession of 
any person or place. 


History: En. Sec. 25, Ch. 140, L. 1969. 


84-5606.27. Promulgation of rules and regulations. The board shall 
have the power and authority to prescribe all rules and regulations not 
inconsistent with the provisions of this act, for the detailed and efficient 
administration thereof. All such rules, regulations and orders promulgated 
shall be published promptly and a copy distributed to each wholesale 
licensee; be published cumulative annually, and maintained in full as a 
puble record. 


History: En. Sec. 26, Ch. 140, L. 1969. 


84-5606.28. County attorneys and peace officers to assist in enforce- 
ment of act—appointment of additional assistants and division authorized 
—presumption of violation. In the enforcement of this act, the board may 
call to its assistance, and it shall be the duty of any county attorney, or 
any peace officer, in this state, to assist the board in the enforcement of 
this act; and the board is hereby authorized to appoint such additional 
assistants, and to establish an additional division of cigarette enforcement, 
as may be required to carry out the provisions of this act. Whenever any 
cigarettes are found in the place of business of any unlicensed wholesaler, 
retailer or other person, without the insignia affixed and canceled, or not 
marked as having been received by the unlicensed wholesaler, retailer or 
person within the preceding seventy-two (72) hours the presumption shall 
be that such cigarettes are kept therein in violation of the provisions 
of this chapter. 


History: En. Sec. 27, Ch. 140, L. 1969. 


84-5606.29. Board entitled to sue for unpaid tax and costs—treble 
damages. In the case of any violation of this chapter, the board shall be 
entitled to sue, in the district where the board maintains its principal 
office for the amount of the unpaid tax and costs, including reasonable ex- 
pense of the board in effecting collection of the unpaid tax. Where the 
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court finds the failure to pay the tax has been willful, the court must, in 
addition, assess damages in treble the amount of the tax found to be due. 


History: En. Sec. 28, Ch. 140, L. 1969. 


84-5606.30. Employment of clerical and field assistants—disposition of 
taxes—war veterans’ compensation fund abolished. The board is hereby 
authorized to employ such clerical and field assistants as may be necessary 
to properly administer the provisions of this law. All moneys collected under 
the provisions of subdivision (2) of section 84-5606, less the expense of 
collecting all the taxes levied, imposed and assessed by said section 84-5606, 
Shall be paid to the state treasurer and deposited in the general fund of 
the state. All taxes levied, imposed and assessed under the provisions of 
subdivision (8) of said section 84-5606 shall, when collected, be paid to 
the state treasurer and credited to a subfund in the sinking fund and 
shall, while any of the bonds hereafter issued and sold for the purpose 
of paying an honorarium, or adjusted compensation, to the residents of 
Montana who were in military service in the military forces of the United 
States in World War I or World War II, or any of the interest thereon, 
remain unpaid, be available for the payment thereof. 

All taxes levied, imposed and assessed under the provisions of subdi- 
vision (4) of said section 84-5606 shall, when collected, be paid to the state 
treasurer and credited to a subfund in the sinking fund, which shall, while 
any of the bonds hereafter issued and sold, in addition to the bonds au- 
thorized by said Initiative Measure No. 54, as originally enacted, or any 
of the interest upon such additional bonds, remain unpaid, be used only 
for the payment thereof, and of the expenses of administration of this 
act. ; 
The War Veterans’ Compensation Fund established by Initiative No. 
54, as amended by chapter 44, Laws of 1957, is abolished and all moneys in 
the fund are transferred to a subfund in the bond proceeds and insurance 
clearance fund. When all veterans’ honoraria authorized by law have been 
paid, such moneys shall be transferred to the two accounts in the sinking 
fund established by this section. 

After all of the outstanding War Veterans’ Compensation Bonds and 
World War I Compensation Bonds have been paid or redeemed, or after 
the necessary funds have been set aside for their payment or redemption, 
the balance of the proceeds theretofore collected under the provisions of 
subdivisions (3) and (4) of said section 84-5606 shall be transferred to 
the sinking fund account provided for in section 79-2203, R. C. M. 1947. 


History: En. Sec. 29, Ch. 140, L. 1969. 


84-5606.31. Violation of act a misdemeanor unless otherwise provided 
—penalties. Unless hereinbefore expressly otherwise provided, the viola- 
tion of any provision of this act shall constitute a misdemeanor, and any 
person violating any such provision shall be punished by a fine of not 
less than one hundred dollars ($100), or more than five hundred dollars 
($500), or by imprisonment in the county jail for not less than thirty 
(30) days or more than six (6) months, or by both such fine and imprison- 
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ment; and if such person is the holder of a license issued under this act, 
such license shall be revoked by the board for a period of one (1) year. 


History: En. Sec. 30, Ch. 140, L. 1969. 


Separability Clause 


Section 31 of Ch. 140, Laws 1969 read 
“The provisions of this act shall be sev- 
erable and if any of its provisions shall 
be held unconstitutional or void, the re- 
mainder of this act shall continue in full 
force and effect.” 


84-5607 to 84-5623. Repealed. 
Repeal 


Sections 84-5607 to 84-5623 (Sees. 7 to 23, 
Ch. 289, L. 1947; Sec. 16, Initiative No. 54, 
Lh, LOSS Dek 7815 PEG LCN, pt25h Lig 108 : 


Repealing Clause 


Section 32 of Ch. 140, Laws 1969 read 
“Sections 84-5601 through 84-5605, R. C. M. 
1947, and sections 84-5607 through 84-5623, 
R. C. M. 1947, are repealed.” 


209, Ch. 147, L. 1963; Sec. 7, Ch. 270, DL: 
1963; Sec. 6, Ch. 318, L. 1967), relating to 
the administering of the cigarette tax, 
were repealed by Sec. 32, Ch. 140, Laws 


Sees. 4 to 6, Ch. 18, L. 1957; Sec. 7, Ch. 1969. 


44, Lu. 1957; Sec. 2, Ch. 222, Li. 1957; See. 


CHAPTER 59—MICACEOUS MINERAL MINES—LICENSE TAXES 
84-5902. Persons subject to tax. 


Cross-References 
Multistate tax compact, sec. 84-6701. 


CHAPTER 60—MIGRATORY PERSONAL PROPERTY—TAXATION 


Section 


84-6008. Assessment of personal property brought into the state—exceptions. 


84-6008. Assessment of personal property brought into the state—excep- 
tions. Any personal property, including livestock, brought, driven or 
coming into this state at any time during the year which is used in the 
state for hire, compensation or profit; or if the owner and/or the user 
of the property is engaged in gainful occupation or business enterprise 
in the state; or the property otherwise comes to rest and becomes a part 
of the general property of the state, shall be subject to taxation and shall 
be assessed for all taxes, levied or leviable for that year in the county in 
which the same shall thus be, in the same manner and to the same extent 
except as hereinafter otherwise provided, as though. such property had 
been in the county on the regular assessment date; provided that such 
property has not been regularly assessed for the year in some other 
county of the state; provided further that nothing herein contained shall 
be construed into authority to assess or levy any tax against any mer- 
chant or dealer within this state on goods, wares or merchandise brought 
into the county to replenish the stock of such merchant or dealer, in addi- 
tion to the tax levied against the inventory of said merchant or dealer 
on the regular assessment date; provided further, that this act shall not 
apply to motor vehicles brought, driven or coming into this state by any 
nonresident migratory bona fide agricultural workers temporarily em- 
ployed in agricultural work in Montana where said motor vehicles are 
used exclusively for transportation of agricultural workers. 
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History: En. Sec. 1, Ch. 41, L. 1953; 
amd. Sec. 4, Ch. 290, L. 1967. 


Amendments 


The 1967 amendment substituted “which 
is used in * * * property of the state” 
for “and which shall remain in the state 
for a period not less than thirty (30) 
days” before “shall be subject”; deleted 
“and remain” after “thus be”; deleted 
“and” after “county of the state”; sub- 
stituted “any” for “an additional” after 
“assess or levy”; and substituted “in ad- 
dition to * * * assessment date” for “so 
long as such addition does not materially 
inerease the inventory or stock which has 
been duly assessed to such merchant or 
dealer as of the regular assessment date” 
before the third proviso. 


84-6202 


Cross-References 
Multistate tax compact, sec. 84-6701. 


Purchase from Dealer 


Where new truck was brought into the 
state subsequent to the first day of Janu- 
ary as replacement to a dealer’s stock and 
therefore exempt from taxation under this 
section, truck was not subject to personal 
property taxation to the purchaser of the 
vehicle at the time of purchase, since he 
was not the owner of the truck on the 
date fixed by law for the assessment of 
property. Schwartz v. Berg, 147 M 178, 
411 P 2d 736. 


DECISIONS UNDER FORMER LAW 


Motor Vehicle Inventory 


State board of equalization would be 
enjoined from assessing cars or trucks 
brought into state as dealer’s inventory 
after assessment date since dealer would 


84-6009. Repealed. 
Repeal 


This section (See. 2, Ch. 41, L. 1953), 
which dealt with tax laws in relation to 


be taxed thereby in violation of proviso 
in former statute limiting subsequent tax 
assessments to material increases in inven- 
tory only. Hardin Auto Co. v. Alley, 149 
M 1, 422 P 2d 346. 


listing of personal property, was repealed 
by Sec. 6, Ch. 290, Laws 1967. 


CHAPTER 61—UNITED STATES PROPERTY—TAXATION 


84-6101. 
Cross-References 
Multistate tax compact, sec. 84-6701. 


Property of United States held under contract, etc. 


CHAPTER 62—MINES OR WELLS PRODUCING NATURAL GAS OR PETROLEUM 
—NET PROCEEDS TAX 


Section 
84-6202. Statement of yield, penalty, extension of time. 
84-6213. Lien of tax and penalty—enforcement of payment. 


84-6202. Statement of yield, penalty, extension of time. Every per- 
son engaged in mining upon any mine whatsoever containing natural gas, 
petroleum, or other crude or mineral oil must on or before the thirty-first 
day of March in each year make out and deliver to the state board of 
equalization a statement of the gross yield of such natural gas, petroleum, 
or other erude or mineral oil from each mine owned or worked by such 
person during the next preceding calendar year, and the value thereof. 
Such statement shall be in the form prescribed by the state board of 
equalization and must be verified by the oath of such person or the 
manager, superintendent, agent, president or vice-president of such corpor- 
ation, association or partnership. Such statement shall show the following: 

1 to 7. * * * [Same as parent volume. | 
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If any person shall fail, neglect or refuse to file the statement required 
by this section within the time required, or within any extended period of 
time allowed, the state board of equalization when transmitting the net 
proceeds valuations to the counties shall inform the county assessor of 
such failure, neglect or refusal and the county assessor in addition to the 
net proceeds tax, if any, shall assess a penalty of 24 of 1% of such tax 
for each calendar month or fraction thereof that the required statement 
is not filed, deducting therefrom any moneys collected by the state board 
of equalization required by this section. The state board of equalization 
shall assess a penalty of $25 for each calendar month or fraction thereof, 
not exceeding four months, that the required statement is not filed, to be 
collected by the state board of equalization and deposited to the credit 
of the general fund of the state of Montana. 

The state board of equalization shall upon a showing of reasonable 
cause, grant an extension of time for filing the statement required by this 
section. 

This penalty shall be in addition to penalties provided in section 84-6209. 
History: En. Sec. 2, Ch. 135, L. 1955; Amendments 
amd, Sec. 1, Ch. 159, L, 1969. The 1969 amendment added the last 
three paragraphs. 
84-6208. County assessors to compute taxes. 
Cross-References 
Multistate tax compact, sec. 84-6701. 


84-6213. Lien of tax and penalty—enforcement of payment. The tax- 
es and/or penalties on such net proceeds must be levied as the levy of 
other taxes is provided for, and every such tax and/or penalty is a lien 
upon the mine from which the natural gas, petroleum, or crude or miner- 
al oil is mined or extracted, and is a prior lien upon all personal property 
and improvements used in the process of extracting such natural gas, 
petroleum, or crude or mineral oil; provided, however, that such personal 
or real property is owned by or under lease by the person who extracted 
said natural gas, petroleum, or other crude or mineral oil. 

The tax and/or penalty on such net proceeds may be collected, and the 
payment thereof enforced, by the seizure and sale of the personal prop- 
erty upon which the said tax and/or penalty is a lien, in the same manner 
as other personal property is seized and sold for delinquent taxes, or by 
the sale of the mine and improvements, as provided for the sale of real 
property for delinquent taxes, or by the institution of a civil action for 
its collection in any court of competent jurisdiction; provided, however, 
that a resort to any one of the methods of enforcing collection, as herein 
provided for, shall not bar the right to resort to either or both of the 
other methods, but that any two or all of the methods herein provided 
for may be used until the full amount of such tax and/or penalty is collect- 
ed. 

History: En. Sec. 13, Ch. 135, L. 1955; Amendments 


amd. Sec. 2, Ch. 159, L. 1969. . The 1969 amendment inserted “and/or 
penalties” and “and/or penalty” after 
“taxes” and “tax” where the references 
appear. 
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CHAPTER 64—FLIGHT PROPERTY OF AIRLINE COMPANIES—ASSESSMENT 
AND TAXATION 


Section 
84-6401. Definitions. 
84-6404. Determination of value. 


84-6401. Definitions. The following words and phrases, when used in 
this act, unless the context clearly indicates otherwise, shall have the 
meanings ascribed to them in this section: 

(a) to (ec). * * * [Same as parent volume. | 

(d) “Flight property” means aircraft fully equipped ready for flight 
used in air commerce. 

(e) to (g). * * * [Same as parent volume. | 

History: En. Sec. 1, Ch. 249, L. 1955; Amendments 


amd. Sec. 1, Ch. 367, L. 1969. The 1969 amendment deleted “within the 
state of Montana” from the end of sub- 
division (d). 


84-6402. Assessment of flight property. 
Cross-References 
Multistate tax compact, sec. 84-6701. 


84-6404. Determination of value. The board shall determine the full 
and true valuation of all flight property of all airlines operating in this 
state or used by every scheduled airline company in air commerce. This 
valuation may be ascertained by: 

(1) Determining the full and true valuation of all flight property, 
owned and operated by every scheduled airline company, as an integrated 
operation ; and, 

(2) Allocating to the state of Montana, from this total valuation, a 
valuation which represents this state’s proper share of the valuation of 
the flight property, through the application of ratios, which are indicated in 
section 84-6403, subsections (8), (9), (10) and (11), against the total valua- 
tion. 

History: En. Sec. 4, Ch. 249, L. 1955; portion of total tonnage in the state, total 


amd. Sec. 2, Ch. 367, L. 1969. time in equated plane hours, number of 
revenue ton miles and number of arrivals 
Amendments and departures as required to be reported 


The 1969 amendment substituted “of all under section 84-6403.” 
airlines operating in this state” for “oper- : 
ated” after “all flight property” and de- Effective Date 
leted “in this state” at the end of the first Section 3 of Ch. 367, Laws 1969 provided 
sentence and rewrote the second sentence, the act should be in effect from and after 
which read, “In determining the valuation its passage and approval. Approved March 
apportioned to this state of such flight 15, 1967. 
property, the board may consider the pro- 


DECISIONS UNDER FORMER LAW 


Basis for Assessment that portion of airline’s business arising 
Under former statute providing that directly from aircraft used in state, and 
board should determine valuation of all depreciated value of aircraft used in state 
flight property used by scheduled airline was the base for taxation. Western Air 
in air commerce in state, assessment of air- Lines, Ine. v. Michunovich, 149 M 347, 428 
line using three types of aircraft but only P 2d 3, 
one type in state was to be made only on 
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CHAPTER 65—LICENSE TAXES—RACING ASSOCIATIONS 


(Repealed—Section 15, Chapter 196, Laws of 1965; Section 6, Chapter 
216, Laws of 1967) 


84-6502 to 84-6504. Repealed. 
Repeal associations, were repealed by Sec. 6, Ch. 


These sections (Sees. 2 to 4, Ch. 57, L, 216, Laws 1967. 
1961), relating to the taxing of racing 


CHAPTER 66—PROPERTY TAX ON HOUSE TRAILERS 


Section 

84-6601. Definitions. 

84-6604. Penalty for failure to display or produce declaration, sticker or receipt. 

84-6605. Act restricted to trailers subject to taxation. 

84-6606. Verified declaration of destination on out-of-state mobile homes—delivery 
and affixing to vehicle—obtaining tax receipt—exemptions. 

84-6607. State board of equalization to make regulations. 


84-6601. Definitions. As used in this act: 


(1) ‘Mobile home” means forms of housing known as “trailers,” “house 
trailers” or “trailer coaches” exceeding eight (8) feet in width or thirty- 
two (82) feet in length designed to be moved from one place to another 
by an independent power connected thereto. 

(2) “House trailer” means; (a) A trailer or semitrailer other than 
a mobile home as defined in this section which is designed, constructed 
and equipped as a dwelling place, living abode or sleeping place (either 
permanently or temporarily) whether mobile or stationary; or 

(b) a trailer or semitrailer whose chassis and exterior shell is designed 
and constructed for use as a house trailer, whether mobile or stationary. 

(c) “dealer” means a person engaged in the distribution or sale of 
mobile homes. 

History: En. Sec. 1, Ch. 275, L. 1965; Amendments 


amd. Sec. 4, Ch. 296, L. 1967. The 1967 amendment substantially re- 
wrote this section. For previous text, see 
parent volume. 


84-6604. Penalty for failure to display or produce declaration, sticker 
or receipt. (1) Whoever makes a false or fraudulent declaration of 
destination, or, when required, fails to execute a declaration of destination 
or fails to produce a declaration of destination or tax paid receipt, if a 
tax paid receipt is required, is guilty of a misdemeanor and upon convic- 
tion is punishable by imprisonment in a county jail for not more than 
six (6) months, or by a fine of not more than five hundred dollars ($500), 
or both. 


(2) Whoever fails to display a property tax paid sticker or to produce 
a property tax paid receipt from fifteen (15) days after the due date for 
personal property taxes of one (1) year to the due date for personal 
property taxes of the next year shall constitute a misdemeanor punish- 
able by a fine of not less than ten dollars ($10) nor more than fifty dollars 
($50) or confinement in the county jail for not more than thirty (30) days 
or both such fine and imprisonment. 
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History: En. Sec. 4, Ch. 275, L. 1965; (1); designated the old section as new 


amd. Sec. 7, Ch. 296, Li. 1967. subsection (2); substituted ‘Whoever 

fails’ for “The failure” before “to dis- 

Amendments play”; and deleted “the failure” before 
The 1967 amendment inserted subsection “to produce.” 


84-6605. Act restricted to trailers subject to taxation. The provisions 
of this act shall apply only to those mobile homes and house trailers, as 
defined in this act, subject to assessment and taxation under section 84-406 
and section 84-6008. 

History: En. Sec. 5, Ch. 275, L. 1965; Amendments 


amd. Sec. 8, Ch. 296, L. 1967. The 1967 amendment inserted “mobile 
homes and” before “house trailers.” 


84-6606. Verified declaration of destination on out-of-state mobile 
homes—delivery and affixing to vehicle—obtaining tax receipt—exemptions. 
(1) whoever brings a mobile home into the state of Montana shall immedi- 
ately upon arrival in the state execute a written declaration verified under 
oath stating the destination of the mobile home and such other information 
as the state board of equalization shall require and shall deliver the original 
of the declaration to whoever is on duty at the nearest port of entry 
station, state vehicle weight station or such other places and persons as 
the state board of equalization may prescribe. He shall also immediately 
upon arrival in the state of Montana affix a copy of the declaration to the 
mobile home at a conspicuous place. 

(2) Whoever moves a mobile home from a point within the state of 
Montana to another point within or without the state of Montana shall first: 

(a) Execute the declaration provided for in subsection (1) of this 
section, deliver the original of it to the treasurer of the county in which 
the move originates or to such other person as the state board of equaliza- 
tion shall prescribe and affix a copy of it to the mobile home to be moved 
at a conspicuous place; 

(b) Obtain from the county treasurer of the county in which the 
move originates a receipt showing payment in full of property taxes due 
with respect to that mobile home to the date it is moved. 

(3), The provisions of subsection (2) (b) of this section shall not apply 
whenever a person moves a mobile home: 

(a) From a point without to a point within the state of Montana. 

(b) Between places of business of dealers within or without the state 
of Montana. 

(ec) From the place of business of a dealer to a point within or with- 
out the state of Montana. 

History: En. Sec. 5, Ch. 296, L. 1967. 


84-6607. State board of equalization to make regulations. The state 
board of equalization may make reasonable rules and regulations neces- 
sary for or as an aid to effectuation of the purposes of this act. 

History: En. Sec. 6, Ch. 296, L. 1967. 
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CHAPTER 67—MULTISTATE TAX COMPACT 


Section 

84-6701. Compact adopted—text. 

84-6702. Montana compact commissioner—chairman of state board of equalization. 
84-6703. Alternate—member of state board of equalization. 

84-6704. Advisory committee—members—reimbursement—meetings. 


84-6701. Compact adopted—text. The “Multistate Tax Compact” is 
hereby enacted into law and entered into with all jurisdictions legally join- 
ing therein, in the form substantially as follows: 


ARTICLE I. PURPOSES. 


The purposes of this compact are to: 

1. Facilitate proper determination of state and local tax liability of 
multistate taxpayers, including the equitable apportionment of tax bases 
and settlement of approtionment disputes. 

2. Promote uniformity or compatibility in significant components of 
tax systems. 

3. Facilitate taxpayer convenience and compliance in the filing of tax 
returns and in other phases of tax administration. 

4. Avoid duplicative taxation. 


ARTICLE If. DEFINITIONS. 


As used in this compact: 

1. “State” means a state of the United States, the District of Columbia, 
the Commonwealth of Puerto Rico, or any territory or possession of the 
United States. 

2. “Subdivision” means any governmental unit or special district of 
a State. 

3. “Taxpayer” means any corporation, partnership, firm, association, 
vovernmental unit or agency or person acting as a business entity in more 
than one state. 

4. “Income tax” means a tax imposed on or measured by net income 
including any tax imposed on or measured by an amount arrived at by 
deducting expenses from gross income, one or more forms of which expenses 
are not specifically and directly related to particular transactions. 

5. “Capital stock tax” means a tax measured in any way by the capital 
of a corporation considered in its entirety. 

6. “Gross receipts tax” means a tax, other than a sales tax, which is 
imposed on or measured by the gross volume of business, in terms of gross 
receipts or in other terms, and in the determination of which no deduction 
is allowed which would constitute the tax an income tax. 

if “Sales tax” means a tax imposed with respect to the transfer for a 
consideration of ownership, possession or custody of tangible personal prop- 
erty or the rendering of services measured by the price of the tangible 
personal property transferred or services rendered and which is required 
by state or local law to be separately stated from the sales price by the 
seller, or which is customarily separately stated from the sales price, but 
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does not include a tax imposed exclusively on the sale of a specifically 
identified commodity or article or class of commodities or articles. 

8. “Use tax” means a nonrecurring tax, other than a sales tax, which 
(a) 1s imposed on or with respect to the exercise or enjoyment of any 
right or power over tangible personal property incident to the ownership, 
possession or custody of that property or the leasing of that property 
from another including any consumption, keeping, retention, or other use 
of tangible personal property and (b) is complementary to a sales tax. 

9. “Tax” means an income tax, capital stock tax, gross receipts tax, 
sales tax, use tax, and any other tax which has a multistate impact, except 
that the provisions of Articles III, IV and V of this compact shall apply 
only to the taxes specifically designated therein and the provisions of 
Article IX of this compact shall apply only in respect to the determina- 
tions pusuant to Article IV. 


ARTICLE III. ELEMENTS OF INCOME TAX LAWS. 
Taxpayer Option, State and Local Taxes. 


1. Any taxpayer subject to an income tax whose income is subject to 
apportionment and allocation for tax purposes pursuant to the laws of a 
party state or pursuant to the laws of subdivisions in two or more party 
states may elect to apportion and allocate his income in the manner pro- 
vided by the laws of such state or by the laws of such states and subdivi- 
sions without reference to this compact, or may elect to apportion and al- 
locate in accordance with Article IV. This election for any tax year may 
be made in all party states or subdivisions thereof or in any one or more of 
the party states or subdivisions thereof without reference to the election 
made in the others. For the purposes of this paragraph, taxes imposed 
by subdivisions shall be considered separately from. state taxes and the 
apportionment and allocation also may be applied to the entire tax base. 
In no instance wherein Article IV is employed for all subdivisions of a 
state may the sum of all apportionments and allocations to subdivisions 
within a state be greater than the apportionment and allocation that would 
be assignable to that state if the apportionment or allocation were being 
made with respect to a state income tax. 


Taxpayer Option, Short Form. 


2. Each party state or any subdivision thereof which imposes an in- 
come tax shall provide by law that any taxpayer required to file a return, 
whose only activities within the taxing jurisdiction consist of sales and do 
not include owning or renting real estate or tangible personal property, 
and whose dollar volume of gross sales made during the tax year within 
the state or subdivision, as the case may be, is not in excess of $100,000 
may elect to report and pay any tax due on the basis of a percentage of 
such volume, and shall adopt rates which shall produce a tax which rea- 
sonably approximates the tax otherwise due. The multistate tax commis- 
sion, not more than once in five years, may adjust the $100,000 figure in 
order to reflect such changes as may occur in the real value of the dollar, 
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and such adjusted figure, upon adoption by the commission, shall replace 
the $100,000 figure specifically provided herein. Each party state and sub- 
division thereof may make the same election available to taxpayers ad-. 
ditional to those specified in this paragraph. 


Coverage. 


3. Nothing in this Article relates to the reporting or payment of any 
tax other than an income tax. 


ARTICLE IV. DIVISION OF INCOME. 


1. As used in this Article, unless the context otherwise requires: 

(a) “Business income” means income arising from transactions and 
activity in the regular course of the taxpayer’s trade or business and 
includes income from tangible and intangible property if the acquisition, 
management, and disposition of the property constitute integral parts of 
the taxpayer’s regular trade or business operations. 

(b) “Commercial domicile” means the principal place from which the 
trade or business of the taxpayer is directed or managed. 

(c) “Compensation” means wages, salaries, commissions and any 
other form of remuneration paid to employees for personal services. 

(d) “Financial organization” means any bank, trust company, savings 
bank, industrial bank, land bank, safe deposit company, private banker, 
savings and loan association, credit union, co-operative bank, small loan 
company, sales finance company, investment company, or any type of in- 
surance company. 

(e) “Nonbusiness income” means all income other than business in- 
come. 

(f) “Public utility” means any business entity (1) which owns or oper- 
ates any plant, equipment, property, franchise, or license for the trans- 
mission of communications, transportation of goods or persons, except by 
pipeline, or the production, transmission, sale, delivery, or furnishing of 
electricity, water or steam; and (2) whose rates of charges for goods or 
services have been established or approved by a federal, state or local 
government or governmental agency. 

(g) “Sales” means all gross receipts of the taxpayer not allocated un- 
der paragraphs of this Article. bye 

(h) “State” means any state of the United States, the District of Co- 
lumbia, the Commonwealth of Puerto Rico, any territory or possession of 
the United States, and any foreign country or political subdivision thereof. 

(i) “This state” means the state in which the relevant tax return is 
filed or, in the case of application of this Article to the apportionment 
and allocation of income for local tax purposes, the subdivision or loeal 
taxing district in which the relevant tax return is filed. 

2. Any taxpayer having income from business activity which is tax- 
able both within and without this state, other than activity as a financial 
organization or public utility or the rendering of purely personal services 
by an individual, shall allocate and apportion his net income as provided 
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in this Article. If a taxpayer has income from business activity as a public 
utility but derives the greater percentage of his income from activities 
~ subject to this Article, the taxpayer may elect to allocate and apportion 
his entire net income as provided in this Article. 

3. For purposes of allocation and apportionment of income under this 
Article, a taxpayer is taxable in another state if (1) in that state he is 
subject to a net income tax, a franchise tax measured by net income, a 
franchise tax for the privilege of doing business, or a corporate stock 
tax, or (2) that state has jurisdiction to subject the taxpayer to a net 
income tax regardless of whether, in fact, the state does or does not. 


4. Rents and royalties from real or tangible personal property, capital 
geains, interest, dividends or patent or copyright royalties, to the extent 
that they constitute nonbusiness income, shall be allocated as provided in 
paragraphs 5 through 8 of this Article. 


5. (a) Net rents and royalties from real property located in this 
state are allocable to this state. 

(b) Net rents and royalties from tangible personal property are al- 
locable to this state: (1) if and to the extent that the property is utilized 
in this state, or (2) in their entirety if the taxpayer’s commercial domicile 
is in this state and the taxpayer is not organized under the laws of or 
taxable in the state in which the property is utilized. 

(c) The extent of utilization of tangible personal property in a state 
is determined by multiplying the rents and royalties by a fraction, the 
numerator of which is the number of days of physical location of the prop- 
erty in the state during the rental or royalty period in the taxable year 
and the denominator of which is the number of days of physical location of 
the property everywhere during all rental or royalty periods in the tax- 
able year. If the physical location of the property during the rental or 
royalty period is unknown or unascertainable by the taxpayer, tangible 
personal property is utilized in the state in which the property was located 
at the time the rental or royalty payer obtained possession. 


6. (a) Capital gains and losses from sales of real property located in 
this state are allocable to this state. 

(b) Capital gains and losses from sales of tangible personal property 
are allocable to this state if (1) the property had a situs in this state at 
the time of the sale, or (2) the taxpayer’s commercial domicile is in this 
state and the taxpayer is not taxable in the state in which the property had 
a situs. 

(c) Capital gains and losses from sales of intangible personal prop- 
erty are allocable to this state if the taxpayer’s commercial domicile is in 
this state. 

7. Interest and dividends are allocable to this state if the taxpayer’s 
commercial domicile is in this state. 

8. (a) Patent and copyright royalties are allocable to this state: (1) 
if and to the extent that the patent or copyright is utilized by the payer 
in this state, or (2) if and to the extent that the patent or copyright is 
utilized by the payer in a state in which the taxpayer is not taxable and 
the taxpayer’s commercial domicile is in this state. 
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(b) <A patent is utilized in a state to the extent that it is employed in 
production, fabrication, manufacturing, or other processing in the state or 
to the extent that a patented product is produced in the state. If the basis 
of receipts from patent royalties does not permit allocation to states or if 
the accounting procedures do not reflect states of utilization, the patent 
is utilized in the state in which the taxpayer’s commercial domicile is lo- 
cated. 

(c) <A copyright is utilized in a state to the extent that printing or 
other publication originates in the state. If the basis of receipts from copy- 
right royalties does not permit allocation to states or if the accounting 
procedures do not reflect states of utilization, the copyright is utilized in the 
state in which the taxpayer’s commercial domicile is located. 

9. All business income shall be apportioned to this state by multiplying 
the income by a fraction, the numerator of which is the property factor 
plus the payroll factor plus the sales factor, and the denominator of which 
is three. 

10. The property factor is a fraction, the numerator of which is the 
average value of the taxpayer’s real and tangible personal property owned 
or rented and used in this state during the tax period and the denominator 
of which is the average value of all the taxpayer’s real and tangible person- 
al proerty owned or rented and used during the tax period. . 

11. Property owned by the taxpayer is valued at its original cost. 
Property rented by the taxpayer is valued at eight times the net annual 
rental rate. Net annual rental rate is the annual rental rate paid by the 
taxpayer less any annual rental rate received by the taxpayer from sub- 
rentals. 

12. The average value of property shall be determined by averaging 
the values at the beginning and ending of the tax period but the tax 
administrator may require the averaging of monthly values during the tax 
period if reasonably required to reflect properly the average value of the 
taxpayer’s property. 

13. The payroll factor is a fraction, the numerator of which is the 
total amount paid in this state during the tax period by the taxpayer for 
compensation and the denominator of which is the total compensation paid 
everywhere during the tax period. 


14. Compensation is paid in this state if: 3 

(a) the individual’s service is performed entirely within the state; 

(b) the individual’s service is performed both within and without the 
state, but the service performed without the state is incidental to the in- 
dividual’s service within the state; or 

(c) some of the service is performed in the state and (1) the base 
of operations or, if there is no base of operations, the place from which 
the service is directed or controlled is in the state, or (2) the base of 
operations or the place from which the service is directed or controlled is 
not in any state in which some part of the service is performed, but the 
individual’s residence is in this state. 

15. The sales factor is a fraction, the numerator of which is the total 
sales of the taxpayer in this state during the tax period, and the denomina- 
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tor of which is the total sales of the taxpayer everywhere during the tax 
period. 
16. Sales of tangible personal property are in this state if: 


(a) the property is delivered or shipped to a purchaser, other than 
the United States government, within this state regardless of the f.o.b. 
point or other conditions of the sale; or 


(b) the property is shipped from an office, store, warehouse, factory, 
or other place of storage in this state and (1) the purchaser is the United 
States government or (2) the taxpayer is not taxable in the state of the 
purchaser. 

17. Sales, other than sales of tangible personal property, are in this 
state if: 

(a) the income-producing activity is performed in this state; or 

(b) the income-producing activity is performed both in and outside 
this state and a greater proportion of the income-producing activity is per- 
formed in this state than in any other state, based on costs of perform- 
ance. 


18. If the allocation and apportionment provisions of this Article do 
not fairly represent the extent of the taxpayer’s business activity in this 
state, the taxpayer may petition for or the tax administrator may require, 
in respect to all or any part of the taxpayer’s business activity, if rea- 
sonable: 


(a) separate accounting ; 

(b) the exclusion of any one or more of the factors; 

(c) the inclusion of one or more additional factors which will fairly 
represent the taxpayer’s business activity in this state; or 

(d) the employment of any other method to effectuate an equitable 
allocation and apportionment of the taxpayer’s income. 


ARTICLE V. ELEMENTS OF SALES AND USE TAX LAWS. 
Tax Credit. 


1. Each purchaser liable for a use tax on tangible personal property 
shall be entitled to full credit for the combined amount or amounts of 
legally imposed sales or use taxes paid by him with respect to the same 
property to another state and any subdivision thereof. The credit shall be 
applied first against the amount of any use tax due the state, and any un- 
used portion of the credit shall then be applied against the amount of any 
use tax due a subdivision. 


Exemption Certificates. Vendors May Rely. 


2. Whenever a vendor receives and accepts in good faith from a pur- 
chaser a resale or other exemption certificate or other written evidence of 
exemption authorized by the appropriate state or subdivision taxing au- 
thority, the vendor shall be relieved of liability for a sales or use tax with 
respect to the transaction. 
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ARTICLE VI. THE COMMISSION. 


Organization and Management. 


1. (a) The Multistate Tax Commission is hereby established. It shall 
be composed of one “member” from each party state who shall be the 
head of the state agency charged with the administration of the types of 
taxes to which this compact applies. If there is more than one such agency, 
the state shall provide by law for the selection of the commission mem- 
ber from the heads of the relevant agencies. State law may provide that 
a member of the commission be represented by an alternate but only if 
there is on file with the commission written notification of the designation 
and identity of the alternate. The attorney general of each party state or 
his designee, or other counsel if the laws of the party state specifically 
provide, shall be entitled to attend the meetings of the commission, but 
shall not vote. Such attorneys general, designees, or other counsel shall re- 
ceive all notices of meetings required under paragraph 1 (e) of this Ar- 
ticle. 

(b) Each party state shall provide by law for the selection of represen- 
tatives from its subdivisions affected by this compact to consult with the 
commission member from that state. 

(ec) HKach member shall be entitled to one vote. The commission shall 
not act unless a majority of the members are present, and no action shall 
be binding unless approved by a majority of the total number of mem- 
bers. 

(d) The commission shall adopt an official seal to be used as it may 
provide. 

(e) The commission shall hold an annual meeting and such other 
regular meetings as its bylaws may provide and such special meetings as 
its executive committee may determine. The commission bylaws shall spe- 
cify the dates of the annual and any other regular meetings, and shall 
provide for the giving of notice of annual, regular and special meetings. 
Notice of special meetings shall include the reasons therefor and an 
agenda of the items to be considered. 

(f) The commission shall elect annually, from among its members, a 
chairman, a vice-chairman and a treasurer. The commission shall appoint 
an executive director who shall serve at its pleasure, and it shall fix his 
duties and compensation. The executive director shall be secretary of the 
commission. The commission shall make provision for the bonding of such 
of its officers and employees as it may deem appropriate. 

(2) Irrespective of the civil service, personnel or other merit system 
laws of any party state, the executive director shall appoint or discharge 
such personnel as may be necessary for the performance of the functions 
of the commission and shall fix their duties and compensation. The com- 
mission bylaws shall provide for personnel policies and programs. 

(h) The commission may borrow, accept or contract for the services 
of personnel from any state, the United States, or any other governmental 
entity. 

(1) The commission may accept for any of its purposes and fune- 
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tions any and all donations and grants of money, equipment, supplies, ma- 
terials and services, conditional or otherwise, from any governmental en- 
_ tity, and may utilize and dispose of the same. 

(j) The commission may establish one or more offices for the trans- 
acting of its business. 

(k) The commission shall adopt bylaws for the conduct of its busi- 
ness. The commission shall publish its bylaws in convenient form, and shall 
file a copy of the bylaws and any amendments thereto with the appropriate 
agency or officer in each of the party states. 

(1) The commission annually shall make to the governor and legisla- 
ture of each party state a report covering its activities for the preceding 
year. Any donation or grant accepted by the commission or services bor- 
rowed shall be reported in the annual report of the commission, and shall 
include the nature, amount and conditions, if any, of the donation, gift, 
grant or services borrowed and the identity of the donor or lender. The 
commission may make additional reports as it may deem desirable. 


Committees. 


2. (a) To assist in the conduct of its business when the full commis- 
sion is not meeting, the commission shall have an executive committee of 
seven members, including the chairman, vice-chairman, treasurer and four 
other members elected annually by the commission. The executive com- 
mittee, subject to the provisions of this compact and consistent with the 
policies of the commission, shall function as provided in the bylaws of the 
commission. 

(b) The commission may establish advisory and technical committees, 
membership on which may include private persons and public officials, in 
furthering any of its activities. Such committees may consider any matter 
of concern to the commission, including problems of special interest to 
any party state and problems dealing with particular types of taxes. 

(c) The commission may establish such additional committees as its 
bylaws may provide. 


Powers. 


3. In addition to powers conferred elsewhere in this compact, the 
commission shall have power to: 

(a) Study state and local tax systems and particular types of state 
and local taxes. 

(b) Develop and recommend proposals for an increase in uniformity 
or compatibility of state and local tax laws with a view toward encourag- 
ing the simplification and improvement of state and local tax law and ad- 
ministration. 

(c) Compile and publish information as in its judgment would assist 
the party states in implementation of the compact and taxpayers in com- 
plying with state and local tax laws. 

(d) Do all things necessary and incidental to the administration of its 
functions pursuant to this compact. 
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Finance. 


4. (a) The commission shall submit to the governor or designated 
officer or officers of each party state a budget of its estimated expendi- 
tures for such period as may be required by the laws of that state for 
presentation to the legislature thereof. 

(b) Hach of the commission’s budgets of estimated expenditures shall 
contain specific recommendations of the amounts to be appropriated by 
each of the party states. The total amount of appropriations requested un- 
der any such budget shall be apportioned among the party states as fol- 
lows: one-tenth in equal shares; and the remainder in proportion to the 
amount of revenue collected by each party state and its subdivisions from 
income taxes, capital stock taxes, gross receipts taxes, sales and use taxes. 
In determining such amounts, the commission shall employ such available 
public sources of information as, in its judgment, present the most equi- 
table and accurate comparisons among the party states. Each of the com- 
mission’s budgets of estimated expenditures and requests for appropriations 
shall indicate the sources used in obtaining information employed in ap- 
plying the formula contained in this paragraph. 

(c) The commission shall not pledge the credit of any party state. 
The commission may meet any of its obligations in whole or in part with 
funds available to it under paragraph 1 (i) of this Article: provided that 
the commission takes specific action setting aside such funds prior to in- 
eurring any obligation to be met in whole or in part in such manner. 
Except where the commission makes use of funds available to it under 
paragraph 1 (i), the commission shall not incur any obligation prior to 
the allotment of funds by the party states adequate to meet the same. 

(d) The commission shall keep accurate accounts of all receipts and 
disbursements. The receipts and disbursements of the commission shall be 
subject to the audit and accounting procedures established under its by- 
laws. All receipts and disbursements of funds handled by the commission 
shall be audited yearly by a certified or licensed public accountant and 
the report of the audit shall be included in and become part of the annual 
report of the commission. 

(e) The accounts of the commission shall be open at any reasonable 
time for inspection by duly constituted officers of the party states and by 
any person authorized by the commission. | 

(f) Nothing contained in this Article shall be construed to prevent 
commission compliance with laws relating to audit or inspection of accounts 
by or on behalf of any government contributing to the support of the 
commission. 


ARTICLE VII. UNIFORM REGULATIONS AND FORMS. 


1. Whenever any two or more party states, or subdivisions of party 
states, have uniform or similar provisions of law relating to an income 
tax, capital stock tax, gross receipts tax, sales or use tax, the commission 
may adopt uniform regulations for any phase of the administration of 
such law, including assertion of jurisdiction to tax, or prescribing uniform 
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tax forms. The commission may also act with respect to the provisions of 
Article IV of this compact. 

2. Prior to the adoption of any regulation, the commission shall: 

(a) As provided in its bylaws, hold at least one public hearing on due 
notice to all affected party states and subdivisions thereof and to all tax- 
payers and other persons who have made timely request of the commis- 
sion for advance notice of its regulation-making proceedings. 

(b) Afford all affected party states and subdivisions and interested per- 
sons an opportunity to submit relevant written data and views, which shall 
be considered fully by the commission. 

3. The commission shall submit any regulations adopted by it to the 
appropriate officials of all party states and subdivisions to which they 
might apply. Each such state and subdivision shall consider any such regu- 
lation for adoption in accordance with its own laws and procedures. 


ARTICLE VIII. INTERSTATE AUDITS. 


1. This Article shall be in force only in those party states that specfi- 
cally provide therefor by statute. 

2. Any party state or subdivision thereof desiring to make or partici- 
pate in an audit of any accounts, books, papers, records or other docu- 
ments may request the commission to perform the audit on its behalf. In 
responding to the request, the commission shall have access to and may 
examine, at any reasonable time, such accounts, books, papers, records, 
and other documents and any relevant property or stock of merchandise. 
The commission may enter into agreements with party states or their sub- 
divisions for assistance in performance of the audit. The commission shall 
make charges, to be paid by the state or local government or governments 
for which it performs the service, for any audits performed by it in order to 
reimburse itself for the actual costs incurred in making the audit. 

3. The commission may require the attendance of any person within 
the state where it is conducting an audit or part thereof at a time and 
place fixed by it within such state for the purpose of giving testimony 
with respect to any account, book, paper, document, other record, prop- 
erty or stock of merchandise being examined in connection with the audit. 
If the person is not within the jurisdiction, he may be required to attend 
for such purpose at any time and place fixed by the commission within 
the state of which he is a resident: provided that such state has adopted 
this article. 

4. The commission may apply to any court having power to issue com- 
pulsory process for orders in aid of its powers and responsibilties pur- 
suant to this Article and any and all such courts shall have jurisdiction to 
issue such orders. Failure of any person to obey any such order shall be 
punishable as contempt of the issuing court. If the party or subject matter 
on account of which the commission seeks an order is within the jurisdic- 
tion of the court to which application is made, such application may be to 
a court in the state or subdivision on behalf of which the audit is being 
made or a court in the state in which the object of the order being sought 
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is situated. The provisions of this paragraph apply only to courts in 
a state that has adopted this Article. 

5. The commission may decline to perform any audit requested if it 
finds that its available personnel or other resources are insufficient for the 
purpose or that, in the terms requested, the audit is impracticable of satis- 
factory performance. If the commission, on the basis of its experience, has 
reason to believe that an audit of a particular taxpayer, either at a par- 
ticular time or on a particular schedule, would be of interest to a number 
of party states or their subdivisions, it may offer to make the audit or au- 
dits, the offer to be contingent on sufficient participation therein as de- 
termined by the commission. 

6. Information obtained by any audit pursuant to this Article shall be 
confidential and available only for tax purposes to party states, their sub- 
divisions or the United States. Availability of information shall be in ac- 
cordance with the laws of the states or subdivisions on whose account the 
commission performs the audit, and only through the appropriate agencies 
or officers of such states or subdivisions. Nothing in this Article shall be 
construed to require any taxpayer to keep records for any period not other- 
wise required by law. 

7. Other arrangements made or authorized pursuant to law for co- 
operative audit by or on behalf of the party states or any of their sub- 
divisions are not superseded or invalidated by this Article. 

8. In no event shall the commission make any charge against a tax- 
payer for an audit. 

9. As used in this Article, “tax,” in addition to the meaning ascribed 
to it in Article IJ, means any tax or license fee imposed in whole or in 
part for revenue purposes. 


ARTICLE IX. ARBITRATION. 


1. Whenever the commission finds a need for settling disputes con- 

cerning apportionments and allocations by arbitration, it may adopt a regu- 
lation placing this Article in effect, notwithstanding the provisions of Ar- 
ticle VII. 
2. The commission shall select and maintain an arbitration panel com- 
posed of officers and employees of state and local governments and pri- 
vate person who shall be knowledgeable and experienced in matters of 
tax law and administration. . 

3. Whenever a taxpayer who has elected to employ Article IV, or 
whenever the laws of the party state or subdivision thereof are substan- 
tially identical with the relevant provisions of Article IV, the taxpayer, by 
written notice to the commission and to each party state or subdivision 
thereof that would be affected, may secure arbitration of an apportionment 
or allocation, if he is dissatisfied with the final administrative determina- 
tion of the tax agency of the state or subdivision with respect thereto on 
the ground that it would subject him to double or multiple taxation by 
two or more party states or subdivisions thereof. Hach party state and 
subdivision thereof hereby consents to the arbitration as provided herein, 
and agrees to be bound thereby. 
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4, The arbitration board shall be composed of one person selected 
by the taxpayer, one by the agency or agencies involved, and one member 
-of the commission’s arbitration panel. If the agencies involved are unable 
to agree on the person to be selected by them, such person shall be selected 
by lot from the total membership of the arbitration panel. The two persons 
selected for the board in the manner provided by the foregoing provisions 
of this paragraph shall jointly select the third member of the board. If 
they are unable to agree on the selection, the third member shall be se- 
lected by lot from among the total membership of the arbitration panel. No 
member of a board selected by lot shall be qualified to serve if he is an 
officer or employee or is otherwise affiliated with any party to the arbi- 
tration proceeding. Residents within the jurisdiction of a party to the ar- 
bitration proceeding shall not constitute affiliation within the meaning of 
this paragraph. 

5. The board may sit in any state or subdivision party to the pro- 
ceeding, in the state of the taxpayer’s incorporation, residence or domicile, 
in any state where the taxpayer does business, or in any place that it 
finds most appropriate for gaining access to evidence relevant to the 
matter before it. 

6. The board shall give due notice of the times and places of its 
hearings. The parties shall be entitled to be heard, to present evidence, 
and to examine and cross-examine witnesses. The board shall act by major- 
ity vote. 

7. The board shall have power to administer oaths, take testimony, sub- 
poena and require the attendance of witnesses and the production of ac- 
counts, books, papers, records, and other documents, and issue commissions 
to take testimony. Subpoenas may be signed by any member of the board. 
In case of failure to obey a subpoena, and upon application by the board, 
any judge of a court of competent jurisdiction of the state in which the 
board is sitting or in which the person to whom the subpoena is directed 
may be found may make an order requiring compliance with the sub- 
- poenas, and the court may punish failure to obey the order as a contempt. 
The provisions of this paragraph apply only in states that have adopted 
this Article. 

8. Unless the parties otherwise agree, the expenses and other costs of 
the arbitration shall be assessed and allocated among the parties by the 
board in such manner as it may determine. The commission shall fix a 
schedule of compensation for members of arbitration boards and of other 
allowable expenses and costs. No officer or employee of a state or local 
government who serves as a member of a board shall be entitled to com- 
pensation therefor unless he is required on account of his service to forego 
the regular compensation attaching to his public employment, but any such 
board member shall be entitled to expenses. 

9. The board shall determine the disputed apportionment or alloca- 
tion and any matters necessary thereto. The determinations of the board 
shall be final for purposes of making the apportionment or allocation, but 
for no other purpose. 

10. The board shall file with the commission and with each tax agency 
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represented in the proceeding: the determination of the board; the board’s 
written statement of its reasons therefor; the record of the board’s pro- 
ceedings; and any other documents required by the arbitration rules of 
the commission to be filed. 

11. The commission shall publish the determinations of boards together 
with the statements of the reasons therefor. 

12. The commission shall adopt and publish rules of procedure and 
practice and shall file a copy of such rules and of any amendment thereto 
with the appropriate agency or officer in each of the party states. 

18. Nothing contained herein shall prevent at any time a written com- 
promise of any matter or matters in dispute, if otherwise lawful, by the 
parties to the arbitration proceedings. 


ARTICLE X. ENTRY INTO FORCE AND WITHDRAWAL. 


1. This compact shall enter into force when enacted into law by any 
seven states. Thereafter, this compact shall become effective as to any 
other state upon its enactment thereof. The commission shall arrange for 
notification of all party states whenever there is a new enactment of the 
compact. 

2. Any party state may withdraw from this compact by enacting a 
statute repealing the same. No withdrawal shall affect any lability al- 
ready incurred by or chargeable to a party state prior to the time of such 
withdrawal. 

3. No proceeding commenced before an arbitration board prior to the 
withdrawal of a state and to which the withdrawing state or any subdi- 
vision thereof is a party shall be discontinued or terminated by the with- 
drawal, nor shall the board thereby lose jurisdiction over any of the parties 
to the proceeding necessary to make a binding determination therein. 


ARTICLE XI. EFFECT ON OTHER LAWS AND JURISDICTION. 


Nothing in this compact shall be construed to: 

(a) Affect the power of any state or subdivision thereof to fix rates of 
taxation, except that a party state shall be obligated to implement Article 
III [paragraph] (2) of this compact. 

(b) Apply to any tax or fixed fee imposed for the registration of a 
motor vehicle or any tax on motor fuel, other than a sales tax: provided 
that the definition of “tax” in Article VIII [paragraph] (9) may apply 
for the purposes of that Article and the commission’s powers of study and © 
recommendation pursuant to Article VI [paragraph] (8) may apply. 

(c) Withdraw or limit the jurisdiction of any state or local court or 
administrative officer or body with respect to any person, corporation or 
other entity or subject matter, except to the extent that such jurisdiction 
is expressly conferred by or pursuant to this compact upon another agency 
or body. 

(d) Supersede or limit the jurisdiction of any court of the United 
States. 
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ARTICLE XII. CONSTRUCTION AND SEVERABILITY. 


This compact shall be liberally construed so as to effectuate the pur- 
poses thereof. The provisions of this compact shall be severable and if 
any phrase, clause, sentence, or provision of this compact is declared to 
be contrary to the constitution of any state or of the United States or of 
the applicability thereof to any government, agency, person or circum- 
stance is held invalid, the validity of the remainder of this compact and 
the applicability thereof to any government, agency, person or circum- 
stance shall not be affected thereby. If this compact shall be held con- 
trary to the constitution of any state participating therein, the compact 
shall remain in full force and effect as to the remaining party states and 
in full force and effect as to the state affected as to all severable matters. 

History: En. Sec. 1, Ch. 17, L. 1969. Cross-References 

Title of Act ese Hi aps mata ae 

An act to adopt and implement the Income tax, sees. 84-4901 to 84-4958. 
Multistate Tax Compact dealing with taxes Levy of taxes, secs. 84-3801 to 84-3810. 
paid by business firms. 

Effective Date 


For effective date of this act, see Article 
X, paragraph 1. 


84-6702. Montana compact commissioner—chairman of state board of 
equalization. The chairman of the state board of equalization shall repre- 
sent this state on the multistate tax commission. 

History: En. Sec. 2, Ch. 17, L. 1969. 


84-6703. Alternate—member of state board of equalization. The mem- 
ber representing this state on the multistate tax commission may be repre- 
sented thereon by an alternate designated by him who must be a member 
of the state board of equalization. 

History: En. Sec. 3, Ch. 17, L. 1969. 


84-6704. Advisory committee — members — reimbursement — meet- 
ings. There is hereby established the multistate tax compact advisory 
committee composed of the member of the multistate tax commission rep- 
resenting this state or any alternate designated by him, the attorney gen- 
eral or his designee, and two members of the senate, one (1) from each of 
the two (2) major political parties appointed by the senate committee on 
committees, and two (2) members of the house of representatives, one (1) 
from each of the two (2) major political parties, appointed by the speaker 
of the house. The chairman shall be the member of the commission repre- 
senting this state. Members of the commission who are members of the legis- 
lative assembly shall be reimbursed for actual and necessary expenses 
incurred on commission business from any funds appropriated to implement 
this compact. The committee shall meet on the call of its chairman or at 
the request of a majority of its members, but in any event it shall meet 
not less than three (3) times in each year. The committee may consider 
any and all matters relating to recommendations of the multistate tax 
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commission and the activities of the members in representing this state 
thereon. 
History: En. Sec. 4, Ch. 17, L. 1969. 


CHAPTER 68—TOBACCO TAX (CIGARETTES EXCLUDED) 


Section 

84-6801. Definitions. 

84-6802. Direct tax on retail customer—advance payment—notice in seller’s premises— 
amount of tax—products excepted. 

84-6803. Wholesaler to precollect and pay tax. 

84-6804. Wholesaler’s sale without prepayment a misdemeanor—injunctive penalty. 

84-6805. Unlawful sales and offers to sell—penalty. 

84-6806. Wholesaler to retain five per cent defrayment—refunds. 

84-6807. Rule-making power. 


84-6801. Definitions. As used in this act, the following definitions 
shall apply unless the context otherwise requires: 

(1) The word “board” shall mean the state board of equalization of 
the state of Montana. 

(2) The word “person” shall mean any individual, firm, fiduciary, part- 
nership, corporation, trust, organization or association, however formed. 

(3) The word “cigarettes” shall mean any roll for smoking made 
wholly or in part of tobacco, irrespective of size or shape and whether or 
not such tobacco is flavored, adulterated or mixed with any other ingredi- 
ent, the wrapper or cover of which is made of paper or any cE substance 
or ntioral except tobacco. 

(4) The words “sale” or “sell” shall mean and include any transfer 
for a consideration, exchange, barter, gift, offer for sale and distribution, 
in any manner, or by any means whatever of tobacco products, other than 
cigarettes. 

(5) The word “wholesaler” shall mean any person who purchases to- 
bacco products, other than cigarettes, directly from the manufacturer, or 
who purchases tobacco products, other than cigarettes, from any other 
person who purchases from the manufacturer, and who acquires such prod- 
ucts for the purpose of bona fide sales to retail dealers, or who services 
retail outlets by the maintenance of an established place of business for 
the purchase of tobacco products, other than cigarettes, including, but not 
limited to, the maintenance of warehousing facilities for the storage and 
distribution of tobacco products. The word “retailer” shall mean any per- 
son other than a wholesaler who is engaged in the business of selling to- 
bacco products to the ultimate consumer. 

(6) The words “wholesale price” shall mean the established price for _ 
which a manufacturer sells a tobacco product, other than cigarettes, to a 
wholesaler or unclassified acquirer before any discount or other reduction. 

History: En. Sec. 1, Ch. 12, Ex. L. 1969. Title of Act 


An act providing for the imposition of a 
tax on the sale of all tobacco products, not 
including cigarettes. 


84-6802. Direct tax on retail customer—advance payment—notice in 
seller’s premises—amount of tax—products excepted. (1) All taxes paid 
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pursuant to the provisions of this section shall be exclusively presumed to 
be direct taxes on the retail consumer, precollected for the purpose of 
convenience and facility only. When the tax is paid by any other person 
such payment shall be considered as an advance payment and shall be 
added to the price of tobacco products, other than cigarettes, and re- 
covered from the ultimate consumer or user. Any person selling tobacco 
products, other than cigarettes, at retail shall state or separately display 
in the premises where such products are sold, a notice of the tax in- 
cluded in the selling price and charged or payable pursuant to this sec- 
tion. The provisions of this section shall in no way affect the method of 
collection of such tax as hereinafter provided. 


(2) There is hereby levied, imposed and assessed, and there shall be 
eollected and paid to the state of Montana, upon tobacco products, 
other than cigarettes, sold or possessed in this state, a tax of twelve and 
one-half per cent (12-14%) of the wholesale price of such products to the 
wholesaler, excepting therefrom such said products as may be shipped from 
Montana and destined for retail sale and consumption outside the state 
of Montana. 

History: En. Sec. 2, Ch. 12, Ex. L. 1969. 


84-6803. Wholesaler to precollect and pay tax. The tax imposed 
shall be precollected and paid by the wholesaler to the board prior to the 
sale of tobacco products, other than cigarettes, to the purchaser from the 
wholesaler. 

History: En. Sec. 3, Ch. 12, Ex. L. 1969. 


84-6804. Wholesaler’s sale without prepayment a misdemeanor—in- 
junctive penalty. Any wholesaler who shall sell any tobacco products, 
other than cigarettes, without first making payment of the tax provided 
for by this act in the manner and at the time specified shall be guilty of a 
misdemeanor, and further shall be enjoined by an action pursued in the 
district court of the county of Lewis and Clark, Montana from making 
further sale of tobacco products, other than cigarettes, for a period not 
less than one (1) month nor more than one (1) year. 

History: En. Sec. 4, Ch. 12, Ex. L. 1969. 


84-6805. Unlawful sales and offers to sell—penalty. It shall be un- 
lawful for any person, individual, firm or corporation to sell or offer to 
sell any tobacco products subject to this tax without the tax having been 
prepaid as provided for in this act. Violation of this section shall constitute 
a misdemeanor punishable by a fine of not more than five hundred dol- 
lars ($500) or imprisonment for not more than six (6) months. 

History: En. Sec. 5, Ch. 12, Ex. L. 1969. 


84-6806. Wholesaler to retain five per cent defrayment—refunds. The 
taxes specified in this act that are paid by the wholesaler, shall be paid to 
the board in full less a five per cent (5%) defrayment for his collection 
and administrative expense and shall be deposited by the board in the 
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long-range building sinking fund number 338766. Refunds of the tax paid 
shall be made as provided in section 84-726, R. C. M. 1947, in cases where 
the tobacco products purchased become unsalable. 

History: En. Sec. 6, Ch. 12, Ex. L. 1969. 


84-6807. Rule-making power. The board is authorized to adopt rules 
for the effective collection and refund of the tax imposed by this act. 
History: En. Sec. 7, Ch. 12, Ex. L. 1969. 
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NEW LAWS IN VOLUME 6 (Part 1) 
For index see pocket supplement to Replacement Volume 9 


ENACTED IN 1965 


Fiduciary permitted to hold property received though not qualified, 86-327. 
Flood control, county and municipal participation, 89-3301 to 89-3313. 
Public utility secured transactions and financing statements, 87A-9-302.1 to 87A-9-302.3. 


Water conservation board, 
Director of board, 89-103.1 to 89-103.3. 
Transfer of records, etc., from Carey land act board and state engineer, 89-103.4 
to 89-103.8. 


ENACTED IN 1967 


Flood control, county and municipal participation, 89-3309.1, 89-3314. 
Imitation Indian articles, 85-301 to 85-304. 

Water conservation board, additional powers, 89-132.1. 

Water Resources Act, 89-101.1, 89-101.2. 

Weather modification and control, 89-310 to 89-331. 


ENACTED IN 1969 


Appropriation of water, 89-801.1, 89-801.2. 

Conservancy districts, 89-3401 to 89-3449. 

Sale of commodities, 90-170 to 90-194. 

Standard weights and measures, state sealer, 90-153 to 90-169. 
Trustee’s annual statement to beneficiaries, 86-513. 


AMENDMENTS IN VOLUME 6 (Part 1) 


Appropriation and adjudication of water rights, 89-801, 89-813, 89-847 to 89-849, 89-851. 
Dam and dike construction, 89-702. 


Employment security, 
Commission and its divisions, 87-117, 87-118, 87-120. 
Definitions, 87-148, 87-149. 
Employer’s coverage, 87-110. 
Penalties, 87-145. 
Reciprocity as to collection, 87-136. 
Unemployment benefits, 87-103, 87-104, 87-106, 87-109. 


Financing statement, 87A-9-402 to 87A-9-406. 


Flood control and water conservation, county and municipal participation, 89-3301 to 
89-3304, 89-3306 to 89-3311. 


Ground water appropriation, 89-2911, 89-2913. 

Irrigation districts, 89-1201, 89-1208, 89-1708. 

Public utility secured transactions and financing statements, 87A-9-302.1, 87A-9-302.2. 
Trusts and trustees, 86-511. 

Water conservation board, 89-102, 89-103, 89-103.3, 89-113. 

Water rights, 89-813. 

Weather modification permit fee, 89-324. 

Yellowstone River waters, 89-907 to 89-909, 89-912, 89-914. 
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TITLE 85—TRADE-MARKS 


Chapter 3. Sale of imitation Indian articles, 85-301 to 85-304. 


CHAPTER 3—SALE OF IMITATION INDIAN ARTICLES 


Section 85-301. Definitions. 
85-302. Imitation Indian articles to be clearly designated. 
85-303. Designation of authentic Indian articles. 
85-304. Violation as misdemeanor. 


85-301. Definitions. As used in this act: 

(1) “Indian” means a person who is enrolled or who is a lineal de- 
scendant of one enrolled upon an enrollment listing of the bureau of 
Indian affairs, or upon the enrollment listing of a recognized Indian tribe, 
domiciled in the United States. 

(2) “Imitation Indian arts or crafts articles” means those made by 
machine, or made wholly out of synthetic or artificial materials, or articles 
which are not made by Indian labor or workmanship. 

History: En. Sec. 1, Ch. 42, L. 1967. tation American Indian arts and crafts 


articles. 
Title of Act 
An act regulating the retail sale of imi- 


85-302. Imitation Indian articles to be clearly designated. No person 
shall distribute, sell, or offer for sale in this state any imitation American 
Indian arts or crafts articles unless the articles are at all times clearly 
and legibly designated as imitation. 

History: En. Sec. 2, Ch. 42, L. 1967. 


85-303. Designation of authentic Indian articles. Only those articles 
bearing a registered trade-mark or label of authentic Indian labor or 
workmanship may be deemed authentic Indian arts or crafts articles. 

History: En. Sec. 3, Ch. 42, L. 1967. 


85-304. Violation as misdemeanor. Any person who violates this act 
is guilty of a misdemeanor. 
History: En. Sec. 4, Ch. 42, L. 1967. 
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TITLE 86—TRUSTS AND USES 


Chapter 3. Trustee’s obligations—sale, mortgage or lease of trust property, 86-327. 
5. Trusts for benefit of third DesecuE sg QhuRatons, powers and rights of 


trustees, 86-511, 86-513. 


CHAPTER’ I—TRUSTS' AND’ USES’ IN RELATION TO REAL PROPERTY 


86-103. (6785) 


Conveyances between Persons in Confi- 
dential Relationships 


In suit by beneficiaries to recover from 
deceased’s brother stock allegedly belong- 
ing to estate, exception to general rule 
raising presumption of gift in favor of 


Transfer to one for money paid by another, etc. 


person to whom property is transferred 
when person making payment and trans- 
feree stand in confidential relation did not 
apply to transfer from deceased to brother. 
pea v. Bartoletti, 150 M 210, 433 P 2d 
485. 


CHAPTER 2—TRUSTS IN GENERAL—NATURE AND CREATION 


86-210. 


Parent and Child 


Constructive trust would not be im- 
posed on lands deeded son by aged mother 
in absence of evidence that son gained 
land by accident, mistake, undue influence, 
violation of trust or other wrongful act or 
by constructive fraud. Bodine v. Bodine, 
149 M 29, 422 P 2d 650. 


Transfer in Contemplation of Death 


Where deceased, engaged in cattle part- 
nership with his sister and her husband, 


(7887) Involuntary trust resulting from fraud, etc. 


during his last illness transferred bank ac- 
count and interest in cattle to his sister 
and her husband, obligating them to pay 
all bills and expenses surrounding his ill- 
ness and transfer some money to de- 
ceased’s son, the sister and her husband 
were involuntary trustees of the property 
transferred from which they had paid ex- 
penses of deceased’s last illness. Marshall 
v. Minlschmidt, 148 M 263, 419 P 2d 486, 
488. 


CHAPTER 3—TRUSTEE’S OBLIGATIONS—SALE, MORTGAGE OR 
LEASE OF TRUST PROPERTY 


Section 86-327. Fiduciary permitted to hold property received though not qualified 
investment. 

86-327. Fiduciary permitted to hold property received though not 
qualified investment. In the absence of express provisions to the con- 
trary in the trust instrument, any fiduciary may hold during the life of 
the trust all securities or other property, real or personal, received into 
or acquired by the trust from any source, excepting such as are pur- 
chased by the fiduciary in administering the trust, even though such 
securities or other property are not qualified investments. 


En. Sec. 1, Ch. 66, L. 1965. Title of Act 


An act relating to the retention by trus- 
tees of securities and other property re- 
ceived into the trust. 


History: 


CHAPTER 5—TRUSTS FOR BENEFIT OF THIRD PERSONS— 
OBLIGATIONS, POWERS AND RIGHTS OF TRUSTEES 


Section 86-511. Compensation of trustee. 
86-513. Trustee appointed by will, 
ficiary—annual statement. 
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deed or agreement—income trust bene- 


86-511 TRUSTS AND USES 


86-511. (7918) Compensation of trustee. When a declaration of 
trust, created by will or otherwise, is silent upon the subject of or the 
rate or amount of compensation, the trustee is entitled to such compensa- 
tion as may be reasonable under the circumstances. 


History: En. Sec. 3031, Civ. C. 1895; by will or otherwise”; inserted “or the 
re-en. Sec. 5403, Rev. C. 1907; amd. Sec. rate or amount of” before “compensa- 
7918, R. C. M. 1921; amd. Sec. 1, Ch. 65, tion”; substituted “such compensation as 
L. 1965. Cal. Civ. C. Sec. 2274. Field may be reasonable under the circum- 
Civ. C. Sec. 1206. stances” for “the same compensation as 
an executor’; and deleted second and 
Amendment third sentences, for text of which see 
The 1965 amendment inserted “created parent volume. 


86-513. Trustee appointed by will, deed or agreement—income trust 
beneficiary—annual statement. The trustee or trustees appointed by 
any will, deed or agreement heretofore or hereafter executed shall mail 
or deliver at least annually to each income trust beneficiary a written 
itemized statement of all current receipts and disbursements made by 
the trustee of the funds of the trust, both principal and income, and 
upon the request of any such beneficiary shall furnish him an itemized 
statement of all property then held by such trustee, and may also file 
any such statement in the district court of the county in which the 
trustee or one of the trustees resides. 


In addition thereto any such trustee or trustees, whenever it or 
they so desire, may file in the district court of the county in which the 
trustees or one of the trustees resides an intermediate account under 
oath showing: 


(1) the period covered by the account; 


(2) the total principal with which the trustee is chargeable accord- 
ing to the last preceding account or the inventory if there is no pre- 
ceding account; 


(3) an itemized statement of all principal funds received and dis- 
bursed during such period; 


(4) an itemized statement of all income received and disbursed 
during such period, unless waived; 


(5) the balance of such principal and income remaining at the 
close of such period and how invested ; 


(6) the names and addresses of all living beneficiaries, including 
contingent beneficiaries, of the trust, and a statement as to any such 
beneficiary known to be under legal disability ; 


(7) a description of any possible unborn or unascertained bene- 
ficiary and his interest in the trust fund. 


In addition thereto, after the time for termination of the trust shall 


have arrived, the trustee or trustees may file a final account in similar 
manner. 

Upon the petition of any settlor or of any beneficiary of such a 
trust, after due notice thereof to the trustee, the district court in the 
county where the trustee or one of the trustees resides may direct the 
trustee or trustees thereof to file in said court such an account at any 
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time subsequent to one year from the day on which such a report was 
last filed, or if none, then after one (1) year from the inception of the 
ELUSt. 


When any such account shall have been filed, the clerk of the court 
where filed shall fix a return day therefor and issue a notice as pro- 
vided for herein. If each of the beneficiaries and the guardians and 
guardians ad litem, if any, is personally served with a copy of the notice, 
whether within or outside the state of Montana, at least twenty-five (25) 
days prior to the return day, then no publication of the notice shall be 
required; otherwise the trustee or trustees shall cause notice as provided 
for herein to be given by publishing the same at least once a week for 
three (3) successive weeks preceding the return day, the first publi- 
cation to be at least twenty-five (25) days preceding the return day, 
such publication to be in a newspaper of general circulation in the county, 
or if none, then in adjoining county. And in any event, at least twenty- 
five (25) days prior to the return day, a copy of the notice shall be 
either served upon each beneficiary not represented by guardian or 
guardian ad litem or mailed to each such beneficiary not so served at 
such beneficiary’s address last known to the trustee; and shall be either 
served upon each guardian and guardian ad litem, or mailed to each such 
guardian and guardian ad litem not so served at such guardian’s or 
guardian ad litem’s address last known to the trustee. Proof of service 
of the notice may be made by affidavit, as provided for service of 
summons in civil actions, or by written admission of service signed by 
the person served. The notice shall state the time and place for the 
return day, the name or names of the trustee or trustees who have 
filed the account, that the account has been filed, that the court is 
asked to settle such account, and that any objections or exceptions 
thereto must be filed with the clerk of said court on or before such 
return day. 


Upon or before the return day, any beneficiary of the trust may 
file his written objections or exceptions to the account filed or to any 
action of the trustee or trustees set forth therein. The court may appoint 
either the legal guardian of a beneficiary, or a guardian ad litem to 
represent the interest of any such beneficiary who is an infant or of 
unsound mind or otherwise legally incompetent, or who is yet unborn 
or unascertained, and such beneficiary shall be bound by any action 
taken by such representative. Every unborn or unascertainable beneficiary 
shall be concluded by any action taken by the court for or against 
any living beneficiary of the same class or whose interests are similar to 
the interests of such unborn or unascertainable beneficiary. 


At the same time, or at some later day fixed by the court if so re- 
quested by one or more of the parties, the court, without the interven- 
tion of a jury and after hearing all the evidence submitted, shall de- 
termine the correctness of the account and the validity and propriety 
of all actions of the trustee or trustees set forth therein including 
the purchase, retention and disposition of any of the property and funds 
of the trust, and shall render its decree either approving or disapproving 
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the same or any part thereof, and, in addition, may surcharge the trustee 
or trustees for all losses, if any, caused by negligent or willful breaches 
of trust. 

The decree so rendered shall be deemed final, conclusive and binding 
upon all the parties interested including all incompetent, unborn and 
unascertained beneficiaries of the trust, subject only to the right of appeal 
hereinafter stated. 

The decree so rendered shall be a final order from which any party 
in interest may appeal as in civil actions to the district court of the state 
of Montana. 

This chapter shall not apply to resulting trusts, constructive trusts, 
business trusts where certificates of beneficial interest are issued to 
the beneficiaries, investment trusts, voting trusts, insurance trusts prior 
to the death of the insured, trusts in the nature of mortgages or 
pledges, trusts created by judgment or decree of a federal court or of 
the district court when not sitting in probate, liquidation trusts or trusts 
for the sole purpose of paying dividends, interest or interest coupons, 
salaries, wages or pensions; nor shall this chapter apply to executors, 
administrators or guardians. 

The settlor of any trust governed by this chapter may waive any or 
all of the provisions of this act requiring periodical statements to bene- 
ficiaries or may add additional duties in the instrument creating the 
trust; and any beneficiary entitled to an accounting under this act may 
waive such an accounting by a separate instrument delivered to the 
trustee or trustees. 

History: En. Sec. 1, Ch. 24, L. 1969. 


TITLE 87—UNEMPLOYMENT COMPENSATION 


Chapter 1. The unemployment compensation law, 87-103, 87-104, 87-106, 87-109, 87- 
110, 87-117, 87-118, 87-120, 87-136, 87-145, 87-148, 87-149. 


CHAPTER 1—THE UNEMPLOYMENT COMPENSATION LAW 


Section 87-103. Benefits. 

87-104. Duration of benefits. 

87-106. Disqualification for benefits. 

87-109. Contributions. 

87-110. Period, election and termination of employer’s coverage. 

87-117. Employment security commission—organization. 

87-118. Divisions. 

87-120. Administration—duties and powers of commission. 

87-136. Collection—reciprocity with other states in effecting collection of 
unpaid unemployment compensation taxes. 

87-145. Penalties—falsity or willful nondisclosure—violations by employer or 
agent—violation of act or regulations—wrongfully collecting 
benefits. 

87-148. Definitions. 

87-149. Definitions—continued. 


87-101. Act, how cited. 


Compiler’s Notes name of the unemployment compensation 
Section 1, Ch. 132, Laws of 1969, commission to the employment security 
amended section 87-117 to change the commission. 


87-103. Benefits. (a) Payment of benefits. Benefits are payable 
from the fund to any individual who is or becomes unemployed and 
eligible for benefits as is herein prescribed; provided, however, that 
wages earned for services performed as an employee representative as 
defined in the Railroad Unemployment Insurance Act (52 Stat. 1094), or 
for services performed for an employer, as defined in said act, shall not 
be included for the purposes of determining eligibility or weekly bene- 
fit amount under this act. All benefits shall be paid through public em- 
ployment offices in the state of Montana, or other agencies designated 
by the commission, in accordance with such rules and regulations as 
the commission may prescribe. 


(b) Weekly benefit amount. Except as provided in subsection (c), 
an insured worker’s weekly benefit amount shall be the amount in column 
B of the benefit schedule of this subsection on the line on which in 
column A there appears his total wages paid for insured work in that 
quarter of his base period in which his wages were highest: (designated 
in the benefit schedule as “High-Quarter Wages’). 


Benefit Schedule 


Weekly benefit amount figures from weighted schedule of high-quarter 
wages and qualifying wages computed as one and one-half times high- 
quarter wages and maximum potential benefits in benefit year. 
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Maximum Maximum Maximum 
Weekly Minimum total total total 
High-Quarter Benefit Qualifying Benefitsat Benefitsat Benefits at 
Wages Amount Wages 13 weeks 20 weeks 26 weeks 
(Column A) (Column B) (Golden C) (Column D) (Column E) (Column F) ~ 


$280.00-309.99 $13.00 $420.00 $169.00 $260.00 $338.00 
310.00-339.99 14.00 465.00 182.00 280.00 — 364.00 
340.00-369.99 15.00 510.00 195.00 300.00 390.00 
370.00-399.99 16.00 555.00 208.00 320.00 416.00 
400.00-429.99 17.00 600.00 221.00 340.00 442.00 
430.00-459.99 18.00 645.00 234.00 360.00 468.00 
460.00-489.99 19.00 690.00 247.00 380.00 494.00 
490.00-519.99 20.00 735.00 260.00 400.00 520.00 
520.00-549.99 21.00 780.00 273.00 420.00 546.00 
550.00-579.99 22.00 825.00 286.00 440.00 572.00 
580.00-609.99 23.00 870.00 299.00 460.00 598.00 
610.00-639.99 24.00 915.00 312.00 480.00 624.00 
640.00-669.99 25.00 960.00 325.00 500.00 650.00 
670.00-699.99 26.00 1,005.00 338.00 520.00 676.00 
700.00-729.99 27.00 1,050.00 351.00 540.00 702.00 
730.00-759.99 28.00 1,095.00 364.00 560.00 728.00 
760.00-789.99 29.00 1,140.00 377.00 580.00 754.00 
790.00-819.99 30.00 1,185.00 390.00 600.00 780.00 
820.00-849.99 31.00 1,230.00 403.00 620.00 806.00 
850.00-879.99 32.00 1,275.00 416.00 + 640.00 832.00 
880.00-909.99 33.00 1,320.00 429.00 660.00 858.00 
910.00-939.99 34.00 1,365.00 442.00 680.00 884.00 
940.00-969.99 35.00 1,410.00 455.00 700.00 910.00 
970.00-999.99 36.00 1,455.00 468.00 720.00 936.00 
1,000.00-1,029.99 37.00 1,500.00 481.00 740.00 962.00 
1,030.00-1,059.99 38.00 1,545.00 494.00 760.00 988.00 
1,060.00-1,089.99 39.00 1,590.00 507.00 780.00 1,014.00 
1,090.00-1,119.99 40.00 1,635.00 520.00 800.00 1,040.00 
1,120.00-1,149.99 41.00 1,680.00 533.00 820.00 1,066.00 


1,150.00-or more 42.00 1,725.00 546.00 840.00 1,092.00 


Such benefit shall not be more than forty-two dollars ($42) per week 
nor less than thirteen dollars ($13) per week. 


(c) Qualifying wages. To qualify as an insured worker an individual 
must have been paid wages for insured work in his base period totaling 
not less than the amount in column C of the benefit schedule in subsec- 
tion (b) on the line on which in column B there appears his weekly 
benefit amount; provided that an individual who has high-quarter wages 
of eleven hundred and fifty dollars ($1,150) or more must have been 
paid wages of one and one-half (14%) times his high-quarter wages dur- 
ing his base period including the high-quarter. 


(d) and (e}. * * * [Same as parent volume. | 


History: En. Sec. 3 (a), (b), (c), Ch. Amendments 


137, L. 1937; amd. Sec. 1, Ch. 137, L. 1939; The 1969 amendment made substantial 
amd. Sec. 1, Ch. 164, L. 1941; amd. Sec. 1, deletions at the beginning and end of the 
Ch. 245, L. 1947; amd. Sec. 1, Ch. 178, L. first sentence in subsection (a), substi- 
1949; amd. Sec. 1, Ch. 191, L. 1953; amd. tyted “are” for “shall become” before 
Sec. 1, Ch. 238, L. 1955; amd. Sec. 1, Ch. “payable from the fund,” and deleted 
140, L. 1957; amd. Sec. 1, Ch. 156, L. 1961; “thereafter” after “individual who”; made 
amd. Sec. 1, Ch. 269, L. 1963; amd. Sec. 1, substantial changes in the benefit sched- 
Ch. 4, Ex. iby 1969. ule; in the sentence following the sched- 

ule, substituted “$42” for “$34” and “$13” 

for “$15”; in subsection (c), substituted 


UNEMPLOYMENT COMPENSATION LAW 87-106 


“$1,150” for “$1,282.50” and “one and one- 
half ... . including the high quarter” for 
“one hundred dollars ($100) or more for 


insured work in one (1) calendar quarter 
within his base period other than the quar- 
ter in which his wages were the highest.” 


87-104. Duration of benefits. ‘The maximum total amount of bene- 
fits payable to any eligible individual during any benefit year shall be: 
(a) (1) Thirteen (13) times his weekly benefit amount if he is qualified 
as an insured worker as defined in section 87-103 (c), and does not 
qualify under subsection (2) or (3) below. 


(2) Twenty (20) times his weekly benefit amount if in addition to 
meeting the requirements of section 87-103 (c), he has been paid wages 
of $100.00 or more for insured work in each of two (2) quarters in his 
base period other than the quarter in which his wages were highest. 


(3) Twenty-six (26) times his weekly benefit amount if in addition 
to meeting the requirement of section 87-103 (c), he has been paid 
wages of $100.00 or more for insured work in each of three (3) quarters 
in. his base period other than the quarter in which his wages were 
highest. 


(b) An individual disqualified by and pursuant to section 87-106, 
subsections (a), (b) and (c), shall have his maximum weekly duration 
reduced by the number of weeks equal to the number of weeks of dis- 


qualification. 


History: En. Sec. 3 (d), Ch. 137, L. 
1937; amd. Sec. 1. Ch. 137, L. 1939; amd. 
Sec. 1, Ch. 164, L. 1941; amd. Sec. 1, Ch. 
2457 Le 1947 5.-aind. sec.l? Chr178> L. 
1949; amd. Sec. 2, Ch. 191, L. 1953; amd. 
Sec. 3, Ch. 140, L. 1957; amd. Sec. 2, Ch. 
156, L. 1961; amd. Sec. 2, Ch. 4, Ex. L. 
1969. 


87-105. 


Burden of Proof 


Unemployment compensation claimant 
has the burden of showing that he is not 
disqualified from the receipt of benefits. 
Ollila v. Reeder, 148 M 134, 417 P 2d 
473, 475. 


Type of Work 


Under statute providing that claimant 
must be available for work and seeking 
work, claimant was not eligible where all 
his applications were either for work in 
which he had no experience or work which 
he had no prospect of securing; claimant 


87-106. Disqualification for benefits. 
fied for benefits— 
(a) 


Benefit eligibility conditions. 


Amendments 


The 1969 amendment designated the 
former section as subdivision ‘“‘(a),” sub- 
stituted “subsection (2) or (3)” for “sub- 
section (b) or (c)” at the end of subsec- 
tion (1); redesignated former subsections 
(a), .(b) and (c).as subsections (1), (2) 
and (3); and added subdivision (b). 


voluntarily removed himself from only 
then-existing labor market in area for 
which he was qualified by refusal to ac- 
cept farm or ranch work because he de- 
spised. it. Noone v. Reeder, 151 M 248, 
441 P 2d 309. 


Withdrawal from Labor Market 


Claimant, who voluntarily withdrew 
himself from the active labor market, ren- 
dered himself ineligible to receive unem- 
ployment compensation benefits. Ollila v. 


Reeder, 148 M 134, 417 P 2d 473, 475. 


An individual shall be disquali- 


If he has left work without good cause attributable to the em- 


ployment for a period of not less than two (2) nor more than five (5) 
weeks (in addition to and immediately following the waiting period), as 
determined by the commission according to the circumstances in each 
case. No benefit payments or amounts paid any individual after having 
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left work without good cause attributable to the employment shall 
ever be charged under section 87-109 against any employer (whose em- 
ployment the individual left) on account of that particular employment. 


(b) to (d). * * * [Same as parent volume.] 
(e) For any week with respect to which he is receiving or has re- 
ceived payment in the form of— 


()ysand!(2)o > 48a) [ Samienass parent wvolunic. | 


(3) Benefits under the Railroad Unemployment Insurance Act or any 
state unemployment compensation act or similar laws of any state or of 
the United States. This disqualification does not apply to any week with 
respect to which an individual is receiving or has received benefits under 
an unemployment compensation law of another state or of the United 
States, if such benefits are paid pursuant to section 87-129. 


Compensation as set forth in subsection (2) above, which is received 
as a lump-sum payment for a permanent disability shall not be computed 
to be spread over a period of weeks in advance so as to bar the recipient 
from receiving benefits under this act for any week except the one in 
which the lump-sum payment is made, providing recipient has earned 
sufficient new wage credits following the date of injury. 


Receipt of any wages, compensation or benefits as set forth in-sub- 
section (1), (2), or (3) above, after payment of unemployment benefits, 
and with respect to the same week for which unemployment benefits were 
received, will thereupon require such individual to repay such unemploy- 
ment benefits and the commission may collect such unemployment bene- 
fits in the same manner as provided for collection of benefits under section 
87-145 (d). 

(f) and (g). * * * [Same as parent volume. ] 


(h) Where retired and entitled to receive retirement compensation 
in excess of one hundred dollars ($100.00) per calendar month paid in 
whole or in part from funds furnished by an employing unit, such dis- 
qualification to be applied as follows: All wages earned by such individual 
in the employment from which he has been retired shall not be con- 
sidered or included in determining his wage credits or weekly benefit 
amount under section 87-103 and 87-105. No benefit payments or amounts 
paid any retired individual shall ever be charged under section 87-109 
against any employing unit from whose employment the individual is 
retired and entitled to receive retirement compensation, on account of 
that particular employment, unless and until the commission shall deter- 
mine (upon hearing, if requested by employer, and after at least ten (10) 
days’ written notice of such hearing to said employer) that the individual 
was not retired by the employer acting in good faith. This disqualification. 
does not extend to the receipt of benefits under the Federal Social Security 
Act, as amended. 


(i) and (j). * * * [Same as parent volume. ] 


History: En. Sec. 5, Ch. 137, L. 1937; amd. Sec. 4, Ch. 156, L. 1961; oak Sec. 2, 
amd. Sec. 3, Ch. 164, L. 1941; amd. Sec. Ch. 269, ibs 1963; amd. Sec. 1, Ch. 84, 
4, Ch. 191, L. 1953; amd. Sec. 1, Ch. 164, L. 1965; amd. Sec. 1, Ch. 188, L. 1967; 
L. 1955; amd. Sec. 1, Ch. 171, L. 1957; amd. Sec. 3, Ch. 4, Ex. L. 1969. 
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Amendments 


The 1965 amendment inserted “in ex- 
cess of one hundred dollars ($100.00) per 
- calendar month” in the first sentence of 
subd. (h); substituted “retired individual” 
for “individual after such retirement” near 
the beginning of the present third sen- 
tence of subd. (h); inserted “and entitled 
to receive. retirement compensation,” fol- 
lowing “individual is retired” in the pres- 
ent third sentence of subd. (h); and made 
a minor change in punctuation. 

The 1967 amendment added the second 
paragraph in subd. (e) (3). 

The 1969 amendment, in subdivision 
(a), substituted ‘‘nor” for “or” in the first 


87-108. Procedure and appeals. 


Findings of Commission 


Finding of unemployment compensation 
commission ‘that claimant was not avail- 
able for and seeking work as required by 
section 87-105 was proper where the evi- 
dence showed that claimant quit his job 
to protect his social security retirement 
benefits; he knew that his employer would 
not rehire him if he failed to report off 
from work; he went to Minnesota to take 
a rest; and he failed to seek full-time em- 


87-109. Contributions. 


87-109 


sentence; in the second paragraph of item 
(e) (3), substituted “the date of injury” 
for “settlement”; and in subdivision (h), 
substituted “87-103 and 87-105” for “87-103 
or 87-105.” 


Prior Workmen’s Compensation Set- 
tlement 


Claimant was barred from receiving un- 
employment compensation benefits by rea- 
son of prior lump-sum workmen’s compen- 
sation settlement during the period which 
lump-sum settlement was intended to 
cover. Keller v. Reeder, 149 M 322, 425 
P 2d 830. 


ployment. Ollila v. Reeder, 148 M 134, 
417 P 2d 473, 475. 


Scope of Judicial Review 


Under that portion of statute relating 
to court review, findings of fact by com- 
mission, if supported by substantial evi- 
dence, are conclusive and confine scope of 
judicial review to questions of law. Noone 


v. Reeder, 151 M 248, 441 P 2d 309. 


(a) Payment. (1) Contributions shall accrue 


and become payable by each employer for each calendar year in which 
he is subject to this act, with respect to wages as defined in section 
87-149 (c), paid for employment (as defined in this act) occurring during 
such calendar year. Such contributions shall become due and be paid by 
each employer to the commission for the fund in accordance with such 
regulations as the commission may prescribe and shall not be deducted, 
in whole or in part, from the wages of individuals in his employ. 
oe | allie as paren. volute. | 

(b) Rate of contribution. (1) Each employer shall pay contributions 
at the rate of three and one-tenth (3.1) per centum of wages, as defined 
in section 87-149 (c) paid by him with respect to such employment, 
except as provided in subsection (c) of this section. 

(c) Experience rating. The commission shall for each calendar year, 
classify employers in accordance with their actual contribution and un- 
employment experience and shall determine for each employer the rate 
of contribution which shall apply to him throughout the calendar year 
in order to reflect said experience and classification. 

The commission shall apply such form of classification or experience 
rating system which is best calculated to rate individually and most equi- 
tably the employment for each employer and to encourage the stabiliza- 
tion of employment. 

In making such classification, the commission shall take account, each 
to an equal extent, of the following factors relating to the unem- 
ployment hazard shown by each employer on the basis of (1) average 
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annual net percentage declines in taxable payrolls for the last three 
(3) years prior to computation date; (2) number of years the employer 
has paid contributions; and (3) chargebacks to the individual em- 
ployer account upon the last employer basis. The computation date is 
hereby fixed as of the close of business on June 30th of the preceding 
calendar year. 


The rates for the second calendar quarter of calendar year 1969 and 
thereafter, except as hereinafter provided, shall be so fixed that they 
would, if applied to all employers and their total taxable annual payrolls 
for the preceding calendar year, have yielded total paid contributions 
equaling approximately one and six-tenths (1.6) per centum of the total 
of all such payrolls. 


The commission shall determine the contribution rate applicable to 
each employer for any calendar year subject to the following limitations: 


(1) Each employer’s rate shall be three and one-tenth (3.1) per 
centum unless and until there have been five (5) years prior to the 
computation date throughout which the employer has paid contributions 
at the maximum tax rate set by law for each of such years. 


(2) The classified contribution rates for the calendar year 1969, 
and thereafter, except as hereinafter provided, shall be: five-tenths: (.5) 
of one per centum, seven-tenths (.7) of one per centum, nine-tenths 
(.9) of one per centum, one and one-tenth (1.1) per centum, one and 
three-tenths (1.3) per centum, one and five-tenths (1.5) per centum, one 
and seven-tenths (1.7) per centum, one and nine-tenths (1.9) per cen- 
tum, two and one-tenth (2.1) per centum, two and three-tenths (2.3) per 
centum, two and five-tenths (2.5) per centum, two and seven-tenths (2.7) 
per centum, two and nine-tenths (2.9) per centum, and three and one- 
Lents O/B) speimcen tiie 


(Qje a? Git Samedeparenimoline,| 


(4) No employer’s rate shall be fixed below three and one-tenth 
(3.1) per centum whose benefit payments charged as most recent em- 
ployer have, in the last three (3) years preceding the computation date, 
exceeded the amount of his contributions for those years, provided 
that any employer may, for the purpose of avoiding the provisions of this 
subsection, have the option of making a voluntary contribution to the 
unemployment compensation fund to cancel the amount by which the 
benefit payments charged to him under section 87-109 (c) during the last 
three (3) completed fiscal years exceed his contributions for the same 
three (3) years. Such voluntary contribution shall be applied first to 
cancel the amount by which benefits exceed contributions in the earliest 
of the three (3) years preceding the computation date, any remaining 
to cancel the excess in the second earliest year preceding the computation 
date, and any further remaining to cancel the excess in the most recent 
year preceding the computation date. Whenever the benefit payments 
charged to an eligible employer in the last three (3) fiscal years exceed 
his contributions for the same period, the commission shall notify him of 
the amount of such excess and the rate which would be applicable to 
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him for the ensuing calendar year, if he exercises the option. Such em- 
ployer must exercise the option of making the voluntary contribution 
allowed by this section within thirty (30) days after receipt of such 
notice; otherwise his rate for the ensuing calendar year shall be fixed 
at three and one-tenth (3.1) per centum. 


(5) Rates as fixed by the commission shall stand and be in effect 
unless and until the cash reserves in the unemployment compensation 
trust fund at any time in the future fall below, and remain below, eighteen 
million dollars ($18,000,000.00) continuously for a period of one (1) year, 
then employer rates effective at the beginning of the next succeeding 
calendar quarter shall be so fixed that they would, if applied to all 
employers and their total taxable annual payrolls for the preceding cal- 
endar year, have yielded total paid contributions equaling approximately 
two (2) per centum of the total of all such payrolls, and shall continue 
at the two (2) per centum average rate until cash reserves in the un- 
employment compensation trust fund exceed twenty-six million dollars 
($26,000,000.00) at which time all employer rates shall again be so fixed 
to bring an average return of one and six-tenths (1.6) per centum as in 
this section hereinabove provided; if reserves remain below eighteen 
million dollars ($18,000,000.00) continuously for a period of two (2) 
years, then the contribution rate of all employers subject to this act 
shall return to a uniform rate of three and one-tenth (3.1) per centum 
effective at the beginning of the next succeeding calendar quarter, and 
shall continue at the three and one-tenth (3.1) per centum rate until 
cash reserves in the unemployment compensation trust fund exceed 
twenty-six million dollars ($26,000,000.00) at which time all employer 
rates shall again be so fixed to bring an average return of one and six- 
tenths (1.6) per centum as in this section hereinabove provided. 

(6) to (8). * * * [Same as parent'volume. | 

(9) No employer’s account shall be charged with benefits paid to 
any claimant in determining the contribution rate of such employer 
unless the employer has had notice of the claim for benefits and has 
been given opportunity for hearing as an interested party in the manner 
provided in sections 87-107 and 87-108. Written notice of any hearing 
shall be mailed to employer not less than ten (10) days prior to the date 
Sel. 


(d) Wages in excess of three thousand dollars ($3,000.00). The pro- 
visions of this act requiring the payment of contributions by employers 
subject to this act shall apply only to wages paid up to and including 
three thousand dollars ($3,000.00) by an employer to an employee with 
respect to employment during any calendar year. 


History: En. Sec. 7, Ch. 137, L. 1937; Amendments 

amd. Sec. 3, Ch. 137, L. 1939; amd. Sec. 4, The 1969 amendment made numerous 
Ch. 164, L. 1941; amd. Sec. 2, Ch. 245, L. changes in phraseology; rewrote subdivi- 
1947; amd. Sec. 5, Ch. 191, L. 1953; amd. sion (b) (1) which formerly provided for 
Sec. 2, Ch. 164, L. 1955; amd. Sec. 3, Ch. employer contributions of 1.8% for 1937 
171, L. 1957; amd. Sec. 5, Ch. 156, L. 1961; employment and 2.7% for subsequent em- 
amd. Sec. 3, Ch. 269, L. 1963; amd. Sec. 4, ployment; in subsection (c), deleted an 
Ch. 4, Ex. L. 1969. apparently superfluous third paragraph 

which is shown in brackets in the parent 
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volume; raised the rates stated in the 
fourth paragraph from 1.5% to 1.6%; in 
subdivision (c) (1), substituted 3.1% rate 
for 2.7% rate, “date” for “rate” and ‘“max- 
imum tax rate set by law for each of such 
years” for “rate of two and seven-tenths 
(2.7) per centum”; in subdivision (c) (2), 
substituted 1969 rates for separate rates 
for 1947 and thereafter and 1953 and 
thereafter; in subdivision (c) (4), substi- 
tuted 3.1% rate for 2.7% rate; in subdivi- 
sion (c) (5), substituted reference to 1.6% 
and 3.1% rate for references to 1.5% and 
2.7% rate; and inserted subdivision (c) 


(5 


Separability Clause 

Section 5 of Ch. 4, Ex. Laws 1969 read 
“If any clause, sentence, section, para- 
graph or part of this act shall for any 
reason be adjudged by any court of compe- 
tent jurisdiction to be invalid or inopera- 
tive, such judgment shall not affect, im- 
pair, or invalidate the remainder of this 
act but shall be confined in its operation 
to the clause, sentence, section, paragraph 


87-110. 
(a). 


Period, election and termination of employer’s 
* * * [Same as parent volume. | 


COMPENSATION 


or part directly adjudged to be invalid or 
inoperative.” , 


Repealing Clause 


Section 6 of Ch. 4, Ex. Laws 1969 re- 
pealed all acts and parts of acts in conflict 
therewith. 


Effective Date 

Section 7 of Ch. 4, Ex. Laws 1969 read 
“Sections 1, 2 and 3 of this act shall be in 
full force and effect on and after April 6, 
1969, and sections 1, 2 and 3 shall apply 
to all benefit years beginning on and after 
April 6, 1969, and the insured status of 
all claimants who have a benefit year cur- 
rent on or after April 6, 1969, shall be 
redetermined and benefits shall be paid in 
accordance with this provision, provided 
that no insured worker shall have his ben- 
efits reduced or denied by redetermina- 
tion resulting from the application of this 
provision; section 4 of this act shall be 
in full force and effect on and after April 
1, 1969.” 


coverage. 


(b) Except as otherwise provided in subsection (c) of this section 


an employing unit shall cease to be an employer subject to this act only 
as of the first day of January, of any calendar year, only if it files 
with the commission prior to the last day of February, of such year, a 
written application for termination of coverage, and the commission 
finds that the total wages payable for employment by said employer in 
the preceding calendar year did not exceed five hundred dollars ($500). 
For the purposes of this subsection, the two (2) or more employing 
units mentioned in paragraph (2) or (3) of section 87-148 (i) shall be 
treated as a single employing unit. 
(c).1 ** * [Same as parent volume.] 


History: En. Sec. 8, Ch. 137, L. 1937; 
amd. Sec. 4, Ch. 137, L. 1939; amd. Sec. 5, 
Ch. 164, L. 1941; amd. Sec. 1, Ch. 37, L. 
1969. 


Amendments 


The 1969 amendment deleted “there 
were no twenty (20) different days, each 


87-115. 


Compiler’s Notes 


Section '1)4 (Ch. 152) -Tawspiob 1969! 
amended section 87-117 to change the 


87-116. 


Compiler’s Notes 


weotiongel tinGh. 432)!\ Joaws., cofad969; 
amended section 87-117 to change the 


14 


day being in a different week within the 
preceding calendar year within which such 
employing unit employed one (1) or 
more individuals in an employment sub- 
ject to; this act, or’ ‘before “the :total 
wages payable” in the first sentence of 
subsection (b). 


Transfers from unemployment compensation trust fund, etc. 


name of the unemployment compensation 
commission to the employment security 
commission. 


Agreements with railroad retirement board. 


name of the unemployment compensation 
commission to the employment security 
commission. 


UNEMPLOYMENT COMPENSATION LAW 87-120 


87-117. Employment security commission — organization. There 
is hereby created a commission to be known as the employment security 
commission of Montana. The commission shall consist of three (3) mem- 
bers who shall be appointed by the governor by and with the advice 
and consent of the senate. Two (2) of the members of the commission 
shall be from different political parties and shall serve for terms of four 
(4) years, provided, however, that one (1) of those first appointed after 
this act takes effect shall serve for a term of two (2) years. They shall 
serve on a per diem basis and shall be paid at the rate of ten dollars 
($10) per day of service plus actual and necessary expenses, provided, 
however, that the total per diem compensation in any one (1) year for 
each of said two (2) members shall not exceed the sum of five hun- 
dred dollars ($500). The third member of the commission, who shall be 
designated as a chairman at the time of his appointment, shall be paid 
a full-time salary in an amount to be fixed by the governor and shall 
be the executive director. During his term of membership on the com- 
mission, no member shall serve as an officer or committee member of 
any political party organization. The governor may, at any time, after 
notice and hearing, remove any commissioner for neglect of duty, mal- 
feasance, misfeasance, or nonfeasance in Office. 


History: En. Subd. (a), Sec. 10, Ch. Amendments 
13g le937;CamdsiSec. djqChin102,5 L. The 1969 amendment substituted ‘‘em- 
1953; amd. Sec. 1, Ch. 132, L. 1969. ployment security commission” for “un- 
employment compensation commission” in 
the first sentence. 


87-118. Divisions. The commission shall establish two co-ordinate 
divisions: The Montana state employment service division created pur- 
suant to section 87-132, and the unemployment insurance division. Each 
division shall be responsible to the executive director for the discharge 
of its distinctive function. Each division shall be a separate administra- 
tive unit with respect to personnel, budget, and duties except in so far 
as the commission may find that such separation is impracticable. 

History: En. Subd. (b), Sec. 10, Ch. Amendments 
137, L., 1937; amd. Sec. 2, Ch, 132, L. The 1969 amendment substituted “un- 
1969. © . employment insurance division” for ‘un- 


employment compensation division” in the 
first sentence. 


87-120. Administration—duties and powers of commission. It shall 
be the duty of the commission to administer this act; and it shall have 
power and authority to adopt, amend, or rescind such rules and regula- 
tions, to employ such persons, make such expenditures, require such 
reports, make such investigations, and take such other action as it deems 
necessary or suitable to that end. Such rules and regulations shall be 
effective upon publication in the manner, not inconsistent with the pro- 
visions of this act, which the commission shall prescribe. The commis- 
sion shall determine its own organization and methods of procedure in 
accordance with the provisions of this act, and shall have an official seal 
which shall be judicially noticed. The commission shall report as provided 
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in section 2 [82-4002] of this act. Such report shall include a balance 
sheet of the moneys in the fund in which there shall be provided, if 
possible, a reserve against the liability in future years to pay benefits 
in excess of the then current contributions, which reserve shall be set 
up by the commission in accordance with accepted actuarial principles 
on the basis of statistics of employment, business activity, and other 
relevant factors for the longest possible period. Whenever the commis- 
sion believes that a change in contribution or benefit rates will be- 
come necessary to protect the solvency of the fund, it shall promptly 
so inform the governor and the legislature, and make recommendations 
with respect thereto. 


History: En. Subd. (a), Sec. 11, Ch. 
137, Ls 937 svamdsiseci6,4 Chui t56% Lb: 
1961; amd. Sec. 40, Ch. 93, L. 1969. 


Amendments 

The 1969 amendment substituted the 
reporting requirements of section 82-4002 
in the fourth sentence for former provi- 
sion requiring annual reports. 


87-130. Acquisition of property, etc. 


Compiler’s Notes 


Séction!'1,.1Ch. 9-132) 0 Laws. “08/1969; 
amended section 87-117 to change the 


87-132. State employment service. 


Compiler’s Notes 


Section 1esGhiind32,) Laws) 10f 1/4969, 
amended section 87-117 to change the 


87-133. 


Compiler’s Notes 


Section 1, Ch. 132,..Laws of 1969, 
amended section 87-117 to change the 


Unemployment compensation 


name of the unemployment compensation 
commission to the employment security 
commission. 


name of the unemployment compensation 
commission to the employment security 
commission. 


administration account. 


name of the unemployment compensation 
commission to the employment security 
commission. 


87-134. Reimbursement of fund. 


Compiler’s Notes 


Section Peter T1iszhalaws tons-1969; 
amended section 87-117 to change the 


name of the unemployment compensation 
commission to the employment security 
commission. 


87-135. Penalty and interest on past-due contributions. 


Compiler’s Notes 


Section |, Ch. 132; Laws sot. 1969; 
amended section 87-117 to change the 


name of the unemployment compensation 
commission to the employment security 
commission. 


87-136. Collection—reciprocity with other states in effecting collection 
of unpaid unemployment compensation taxes. (a) If, after due notice, 
any employer defaults in any payment of contributions or interest thereon, 
the amount due shall be collected by civil action in the name of the 
commission, and the employer adjudged in default shall pay the costs of 
such action. Civil actions brought under this section to collect contribu- 
tions or interest thereon from an employer shall be heard by the court 
at the earliest possible date and shall be entitled to preference upon the 
calendar of the court over all other civil actions except petitions for 
judicial review under this act and cases arising under the workmen’s 
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compensation law of this state. Action for the collection of contributions 
due shall be brought within five (5) years after the due date of such 
contributions, otherwise to be barred as provided in section 93-2604. 


(b) The courts of this state shall recognize and enforce liabilities for 
unemployment contributions imposed by other states which extend a like 
comity to this state. The commission is hereby empowered to sue in the 
courts of any other jurisdiction which extends such comity, to collect 
unemployment contributions and interest due this state. The officials 
of other states which by statute or otherwise extend a like comity to 
this state may sue in the courts of this state, to collect for such contribu- 
tions and interest and penalties if any, due such state; in any such 
case the chairman of the commission of this state may through his 
attorney or attorneys institute and conduct such suit for such other 
state. Venue of such proceedings shall be the same as for actions to 
collect delinquent contributions, penalties and interest due under this 
Boumeuecertuicaic Dy ie cceuretary Ol-amy sich state’ Under tie great 
seal of such state attesting the authority of such official or officials to 
collect unemployment compensation contributions, penalties and interest 
shall be conclusive evidence of such authority. 


History: En. Subd. (b), Sec. 14, Ch. 
137, L. 1937; amd. Sec. 5, Ch. 137, L. 1939; 
amd. Sec. 8, Ch. 164, L. 1941; amd. Sec. 
1, Ch. 36, L. 1969. 


87-142. Limitation of fees. 


Aitorney’s Fees 


Attorney who failed to notify unem- 
ployment compensation commission that 
he represented three clients on a contin- 
gent fee basis, which the court determined 
could be considered a debt for “neces- 
saries” under section 87-143, and not hav- 


87-143. 


Attorney’s Fees 

Where services rendered by attorney 
restored three men to the rolls of the un- 
employment compensation commission, 
set aside a one-year purge of their names 
from those rolls, and cleared their names 


87-145. 


Amendments 


The 1969 amendment designated the 
former section as subsection (a) and 
added subsection (b). 


ing requested notification from the com- 
mission so that he could collect his fee 
from the three men, was unable to pro- 
ceed against either the commission or the 
state. McAlear v. Unemployment Com- 
pensation Commission, 145 M 458, 405 P 
2d 219. 


No assignment of benefits—exemptions. 


of fraud, court concluded that under such 
facts attorney’s fees should be considered 
a debt incurred for “necessaries.” Mc 
Alear v. Unemployment Compensation 
Commission, 145 M 458, 405 P 2d 219. 


Penalties — falsity or willful nondisclosure — violations by 


employer or agent—violation of act or regulations—wrongfully collect- 
ing benefits. (a) Whoever makes a false statement or representation 
knowing it to be false or knowingly fails to disclose a material fact, to 
obtain or increase any benefit or other payment under this act, or under 
an employment security law of.any other state, or territory or the fed- 
eral government either for himself or for any other person, shall: 


(1). * * * [Same as parent volume. | 
(2) Be disqualified for benefits thereafter until: 


(A) He has repaid to the commission a sum equal to the amount 
so received by him; provided, however, will not be required to repay 


ig 


87-148 


UNEMPLOYMENT COMPENSATION 


any amount so obtained more than five (5) years prior to the date of 


the commiussion’s 


determination that. the claimant made such false 


statements, willful nondisclosure or misrepresentation, as provided in 


this paragraph, and 


(B) A period of not less than ten (10) nor more than fifty-two 
(52) weeks have elapsed since the date of such determination by the 
commission, the length of time of the disqualification as herein de- 
scribed to be determined by the commission in accordance with the 


severity of each case, 
(b) to (d). 


History: En. Sec. 16, Ch. 137, L. 1937; 
amd. Sec. 1, Ch. 150, L. 1951; amd. Sec. 7, 
Ch. 164, L. 1955; amd. Sec. 10, Ch. 156, 
L. 1961; amd. Sec. 1, Ch. 38, L. 1969. 


Amendments 
The 1969 amendment in item (a) (2) 


87-148. Definitions. 
requires otherwise: 

Ceetorii): 

(j) (1) to (5). 


* * * [Same as parent volume. | 


(A), deleted “he” before “will not be 
required,” and in item (a) (2) (B), sub- 
stituted “A period of not less than ten 
(10) nor more than fifty-two (52) weeks” 
for “Twelve (12) months” at the begin- 
ning, and added “the length of the time 
* * * the severity of each case.” 


As used in this act, unless the context clearly 


* * * [Same as parent volume.] 
* * * [Same as parent volume.] 


(6) The term “employment” shall not include: 


(A) to (1). 


* * * [Same as parent volume.] 


(J) Services performed by real estate, securities and insurance 
salesmen paid solely by commissions and without guarantee of minimum 


earnings. 
(k)utowtinye of} om 
History: En. Subd. (a) to (m), Sec. 


19, Ch. 137, L. 1937; amd. Sec. 6, Ch. 137, 
L. 1939; amd. Sec. 10, Ch. 164, L. 1941; 
amd. Sec. 5, Ch. 233, L. 1943; amd. Sec. 1, 
Ch. 160, L. 1953; amd. Sec. 9, Ch. 164, 
L. 1955; amd. Sec. 11, Ch. 171, L. 1957; 
amd. Sec. 1, Ch. 177, L. 1959; amd. Sec. 1, 
Ch. 178, L. 1959; amd. Sec. 2, Ch. 84, L. 
1965; Sec. 2, Ch. 37, L. 1969. 


Compiler’s Notes 

Section 15 Ch: . 132.) baws. ob 1969; 
amended section 87-117 to change the 
name of the unemployment compensation 
commission to the employment security 
commission. 


87-149. Definitions—continued. 
(1prands( 2): 


[Same as parent volume.] 


Section 15-1401, referred to in subdi- 
vision (j) (6) (E) of this section in the 
parent volume, was repealed by Sec. 98, 
Ch. 198, Laws 1967. 


Amendments 

The 1965 amendment inserted “securi- 
ties” in subd. (j) (6) (J). 

The 1969 amendment repeated the 
amendments made in 1965 to insert “secu- 
rities” in subd. (j) (6) (J). 


Effective Date 


Section 3 of Ch. 84, Laws 1965 read 
“This act shall be in full force and effect 
from and after April 1, 1965.” 


(a) Total unemployment: 
* * * [Same as parent volume.] 


(3) As used in this subsection the term “wages” shall include only 


that part of remuneration for work which is in excess of twice the weekly 
benefit amount, and the term “service” shall include only that work in 
excess of twelve (12) hours in any one week. 


(b) to (f). 


* * * [Same as parent volume. ] 
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History: En. Subd. (n) to (1), Sec. 19, 
Ch. 137, L. 1937; amd. Sec. 6, Ch. 137, L. 
1939; amd. Sec. 10, Ch. 164, L. 1941; amd. 
. Sec. 5, Ch. 233, L. 1943; amd. Sec. 6, Ch. 
190, L. 1945; amd. Sec. 3, Ch. 238, L. 
1955; amd. Sec. 12, Ch. 171, L. 1957; 
amd. Sec. 11, Ch. 156, L. 1961; amd. Sec. 
4, Ch. 269, L. 1963; amd. Sec. 1, Ch. 200, 
L. 1969. 


Compiler’s Notes 

Seciolel.. Gh. loc, caws of 1960 
amended section 87-117 to change the 
name of the unemployment compensation 
commission to the employment security 
commission. 
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87-149 


Amendments 


The 1969 amendment, in subdivision (a) 
(3), substituted “twice the weekly benefit 
amount” for “fifteen dollars ($15.00) in 
any one week” in the definition of 
“wages”; and substituted present defini- 
tion of “service” for one providing that 
““services’ shall not include work for 
which remuneration equal to or less than 
fifteen dollars ($15.00) per week is pay- 
able, or for one (1) day’s work not ex- 
ceeding eight (8) hours, whichever is 
greater.” 
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TITLE 87A—UNIFORM COMMERCIAL CODE 


Chapter 9. Secured transactions—sales of accounts, contract rights and chattel paper, 
87A-9-302.1 to 87A-9-302.3, 87A-9-402 to 87A-9-406. 


CHAPTER 1—GENERAL PROVISIONS 


Part 1—Short Title, Construction, Application and 
Subject Matter of the Act 


87A-1-101. Short title. 


NOTE.—Uniform State Law. In addi- 
tion to the states listed in the note in the 
parent volume the following also have 
adopted the Uniform Commercial Code: 
Alabama, Colorado, Delaware, Florida, 


Hawaii, Iowa, Kansas, Minnesota, Ne- 


vada, North Carolina, North Dakota, 
South Carolina, South Dakota, Texas, 
Utah, Vermont, Washington, and also 


Virgin Islands. 


CHAPTER 2—SALES 


Part 3—General Obligation and Construction of Contract 


87A-2-314. 


Implied warranty—merchantability—usage of trade. 


DECISIONS UNDER FORMER LAW 


Manufacturer’s Warranty 


Seller who did not manufacture laundro- 
mat equipment made no implied warranty 
of fitness for intended use within former 
statute providing that one who manufac- 
tures an article under order for par- 


ticular purpose warrants by sale that it is 
reasonably fit for that purpose, especially 
in view of seller’s disclaimer printed on 
reverse side of sales agreement. Ryan v. 
Aidvincs 149° Nir S07, 42h 24°53; 


CHAPTER 3—COMMERCIAL PAPER 


Part 1—Short Title, Form and Interpretation 


87A-3-112. Terms and omissions not affecting negotiability. 


Cross-Reference 


Waiver of statutory exemptions in un- 
secured note unenforceable, sec. 93-5813.1. 


Part 4—Liability of Parties 


87A-3-407. Alteration. 


DECISIONS UNDER FORMER LAW 


Material Alteration 

In conviction of grand larceny, in which 
defendant had stolen and subsequently 
cashed check, the tearing of the check and 


its repair did not constitute spoilation 
under former section 55-907, so as to make 
the check a nonnegotiable instrument. 
State v. Romero, 146 M 77, 404 P 2d 500. 


87 A-8-307 UNIFORM COMMERCIAL CODE 


CHAPTER 8—INVESTMENT SECURITIES 
Part 3—Purchase 


87A-8-307. Effect of delivery without endorsement, etc. 
DECISIONS UNDER FORMER LAW 


Gift of Stock Certificate former law was evidence that no delivery 


Although endorsement may not be ab- occurred and hence that _there was no 
solutely necessary to valid gift of stock valid gift. Bodine v. Bodine, 149 M 29, 


certificates, fact that alleged donor had 422 P 2d 650. 
not endorsed certificates as required under 


CHAPTER 9—SECURED TRANSACTIONS—SALES OF ACCOUNTS, 
CONTRACEsRIGHTS AND CHATTED PAPER 


Part 3. Rights of Third Parties—Perfected and Unperfected Security 
Interests—Rules of Priority 


Section 87A-9-302.1. Financing statements of transmitting utilities—definitions. 
87 A-9-302.2. Place of filing of utility financing statement—contents—perfec- 
tion of security interest. 
87A-9-302.3. Continued effectiveness of certain laws. 


Part 4. Filing 


Section 87A-9-402. Formal requisites of financing statement—amendments. 
87A-9-403. What constitutes filing—duration of filing—effect of lapsed filing 
—duties of filing officer. 
87A-9-404. Termination statement. 
87A-9-405. Assignment of security interest—duties of filing officer—fees. 
87A-9-406. Release of collateral—duties of filing officer—fees. 


Part 2—Validity of Security Agreement and Rights of 
Parties Thereto 


87A-9-203. Enforceability of security interest, etc. 


Compiler’s Notes ent volume, was repealed by Sec. 1, Ch. 

Sections 53-123 to 53-128, contained in 101, Laws 1959. Section 53-138 was re- 
the reference to Chapter 1 of Title 53, in pealed by Sec. 5, Ch. 256, Laws 1965. 
subsection (2) of this section in the par- 


Part 3—Rights of Third Parties—Perfected and Unperfected 
Security Interests—Rules of Priority 


87A-9-302.1. Financing statements of transmitting utilities—defini- 
tions. As used in this act, 


(a) “Transmitting utility’ means: (1) Any corporation or other 
business entity primarily engaged, pursuant to rights or franchises 
issued by and subject to the jurisdiction of a state or federal regulatory 
body, in the railroad or street railway business, the telephone or tele- 
graph business, the transmission of oil, gas or petroleum products by 
pipeline, or the transmission or the production and transmission of elec- 
tricity, steam, gas or water, and (2) any other corporation primarily 
engaged in the production, transmission or distribution of electricity, or 
the furnishing of telephone service, whether or not such corporation is 
subject to the jurisdiction of a state or federal regulatory body. 
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SECURED TRANSACTIONS 87A-9-302.3 


(b) “Uniform Commercial Code” means Chapters 1 through 10 of 
Title 87A of the Revised Codes of Montana, 1947. 
History: En. Sec. 1, Ch. 76, L. 1965; by certain public utilities of certain in- 


amd. Sec. 1, Ch. 279, L. 1967. struments required to be filed under the 
ae provisions of the Uniform Commercial 
Compiler’s Note Code; providing for a repealing clause; 


Although the title of Ch. 76, Laws providing for a severability clause; and 
1965, referred to codification of this act providing for an effective date. 
at 87A-9-408, the act itself contained no 


directions as to compilation. Amendments 
; The 1967 amendment subdivided sub- 
Title of Act section (a), designating the first sentence 


An act relating to the Uniform Com- as subsection (a)(1) and adding subsec- 
mercial Code of Montana by adding a_ tion (a)(2), and made minor changes in 
new section to be known and codified as punctuation. 
section 87A-9-408, relating to the filing 


87A-9-302.2. Place of filing of utility financing statement—contents— 
perfection of security interest. Financing statements of a transmitting 
utility, notwithstanding sections 87A-9-302(3), 87A-9-302(4), 87A-9- 
401(1), 87A-9-402, 87A-9-403, 87A-9-404, 87A-9-405 and 87A-9-406 of the 
Uniform Commercial Code. 
(a) If filing is required under the Uniform Commercial Code, the 
proper place to file in order to perfect a security interest in personal 
property or fixtures of a transmitting utility or other corporation covered 
hereby is in the office of the secretary of state; 
(b) When the financing statement covers goods of a transmitting 
utility which are or are to become fixtures, no description of the real 
estate concerned is required; 
(c) A Security interest in rolling stock of a transmitting utility may 
be perfected either as provided in section 20 (c) of the Interstate Com- 
merce Act or by filing a financing statement pursuant to the Uniform 
Commercial Code as provided in subsection (a). 
History: En. Sec. 2, Ch. 76, L. 1965; Repealing Clause 

amd. Sec. 2, Ch. 279, L. 1967. Section 3 of Ch. 279, Laws 1967 re- 
Compiler’s Note peaied Alencs anGeDaris. OrractS sim Con 
Filing provisions of Interstate Com- 

merce Act, see 49 U. S. C., sec. 20c. Effective Date 


yi Section 4 of Ch. 279, Laws 1967 pro- 
ativieorieen dite mn eee vided the act should be in effect from and 
he 1967 ame ent, in the first para- Crore, 4 ea { 
graph, inserted “87A-9-403, 87A-9-404, March 21067) Pe PFOWR’ 


87A-9-405 and 87A-9-406” after “87A-9- 
402”; in subdivision (a), inserted “or 
other corporation covered hereby” after 
“transmitting utility.” 


87A-9-302.3. Continued effectiveness of certain laws. Unless dis- 
placed by the specific provisions of this act, the Uniform Commercial 
Code and other applicable laws remain in full force and effect and supple- 
ment the provisions of this act. 
History: En. Sec. 3, Ch. 76, L. 1965. all valid parts that are severable from the 
i invalid part remain in effect. If a part of 
Separability Clause this act is invalid in one or more of its 
Section 5 of Ch. 76, Laws 1965 read applications, the part remains in effect in 


“Tt is the intent of the legislative assem- all valid applications that are severable 
bly that if a part of this act is invalid, from the invalid applications.” 


23 


87 A-9-312 


Repealing Clause 


Section 4 of Ch. 76, Laws 1965 repealed 
all acts and parts of acts in conflict there- 
with. 


87A-9-312. 


UNIFORM COMMERCIAL CODE 


Effective Date 

Section 6 of Ch. 76, Laws 1965 pro- 
vided the act should be in effect from 
and after its passage and approval. Ap- 
proved February 26, 1965. 


Priorities among conflicting security interests, etc. 


DECISIONS UNDER FORMER LAW 


Ranking of Priorities 


Under statute making liquor license 
transferable personal property capable of 
being mortgaged to secure existing debt 
and other statute providing that mortgage 
first given, acknowledged and recorded 
was entitled to priority, owner of note 


secured by properly recorded mortgage on 
liquor license was entitled to foreclose 
mortgage notwithstanding claim of lessor 
based on covenant in lease whereby lessee 
agreed not to move liquor license from 
property. Gaskill v. Severovic, 149 M 
D440, 4201 2d 262 


Part 4—Filing 


87A-9-402. Formal requisites of financing statement—amendments. 
(1) A financing statement is sufficient if it is signed by the debtor and 
the secured party, gives an address of the secured party from which 
information concerning the security interest may be obtained, gives a 
mailing address of the debtor and contains a statement indicating the 
types, or describing the items, of collateral. A financing statement may 
be filed before a security agreement is made or a security interest other- 
wise attaches. Except for financing statements filed pursuant to section 
87A-9-302.2, R.C.M. 1947 when the financing statement covers crops 
growing or to be grown or goods which are or are to become fixtures, 
the statement must also contain a description of the real estate con- 
cerned and the name of the record owner or record lessee thereof. A 
copy of the security agreement is sufficient as a financing statement if it 
contains the above information and is signed by both parties. 


(2). 

(3) <A form substantially as follows is sufficient to comply with 
subsection (1): 

Name of debtor (or assignor) 


Cat) ae padiegase patcuie VOlune.| 


Alddréss'2_0L aeons te SR UOR eS iee OS SOE er 
Name of-secured partye(or assionesUhl-4 2 _00b-0.0,\0" _ bedypant gees 
Nd dGeSs yerJt: Set REN ok 8 RS ete ole Pe eee 
Namevot, record owner or record lessee. 299" ee ee 
PNOOTESS ves Sts. _. cvrid cues ees ee Set tl ih ee le 
Lito a wee eS ef Samleras marcntey Ollie. 

(4) and (5)... *)* * [Same as parent volume.|] 


History: En. Sec. 9-402, Ch. 264, L. 
1963; amd. Sec. 1, Ch. 272, L. 1967. 


Amendments 

The 1967 amendment, in subsection (1), 
inserted “Except for financing statements 
filed pursuant to section 87A-9-302.2, 
R. C. M. 1947” at the beginning of the 
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third sentence and added “and the name 
of the record owner or record lessee 
thereof” after “real estate concerned”; 
and, in subsection (3), inserted after the 
name and address of the secured party 
“Name of record owner or record 
lessee” and “Address.” 


SECURED TRANSACTIONS 87A-9-404 


87A-9-403. What constitutes filing—duration of filing—effect of lapsed 

filing—duties of filing officer. (1) to (4). * * * [Same as parent 
volume. | 

(5) Except financing statements filed pursuant to section 87A-9-302.2, 
R.C.M., 1947, if the instrument covers crops growing or to be grown or 
goods which are, or are to become fixtures, or timber, said instrument 
shall be. indexed in accordance with the requirements applicable to the 
recording of mortgages of real estate under the laws of this state. For 
the purpose of such indexing, each of the debtor (or assignor) and the 
record owner or record lessee of any real estate described in the financing 
statement shall be considered a mortgagor with respect to the financing 
statement and the secured party (or assignee) shall be considered a 
mortgagee with respect to the financing statement. 


(6) If the collateral is equipment or rolling stock of railroads or 
street railways, the fee for filing, indexing, and furnishing filing data for 
an original or a continuation statement shall be fifteen dollars ($15.00). 
In all other cases the uniform fee for filing, indexing and furnishing 
filing data for an original or a continuation statement shall be one dollar 
($1.00), except that where recording is done by photographic or other 
similar process the uniform fee shall be two dollars ($2.00) for each 
page or fraction thereof of such original or continuation statement. 

History: En. Sec. 9-403, Ch. 264, L. section (5); redesignated old subsection 


1963; amd. Sec. 2, Ch. 272, L. 1967. (5) as new subsection (6); and substi- 
tuted “data” for “date” after “furnishing 
Amendments filing” in the second sentence. 


The 1967 amendment added a new sub- 


87A-9-404. Termination statement. (1) Whenever there is no out- 
standing secured obligation and no commitment to make advances, incur 
obligations or otherwise give value, the secured party must on written 
demand by the debtor send the debtor a statement that he no longer 
claims a security interest under the financing statement, which shall be 
identified by file number, and by document number, as the case may be. 
A termination statement signed by a person other than the secured 
party of record must include or be accompanied by the assignment or a 
statement by the secured party of record that he has assigned the se- 
curity interest to the signer of the termination statement. The uniform 
fee for filing and indexing such an assignment or statement thereof shall 
be one dollar ($1.00), except that where recording is done by photographic 
or other similar process the uniform fee shall be two dollars ($2.00) 
for each page or fraction thereof of such assignment or statement. If 
the affected secured party fails to send such a termination statement within 
ten days after proper demand therefor he shall be liable to the debtor 
for one hundred dollars, and in addition for any loss caused to the 
debtor by such failure. 7 

(2) On presentation to the filing officer of such a termination state- 
ment he must note it in the index. The filing officer shall remove from 
the files, mark “terminated” and send or deliver to the secured party the 
financing statement and any continuation statement, statement of assign- 
ment or statement of release pertaining thereto. If the original financing 
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87 A-9-405 UNIFORM COMMERCIAL CODE 


statement or any continuation statement has been indexed in the rec- 
ords relating to real estate mortgages, the termination statement must 
be indexed in accordance with the requirements applicable to releases 
of real estate mortgages. 

(30's o& *) [Same “as parent’ voltime. | 


History: En. Sec. 9-404, Ch. 264, L. document number, as the case may be” 


1963; amd. Sec. 3, Ch. 272, L. 1967. after “by file number” in the first sen- 
tence of subsection (1); and, inserted the 
Amendments third sentence in subsection (2). 


The 1967 amendment, added “and by 


87A-9-405. Assignment of security interest—duties of filing officer— 
fees. (1) A financing statement may disclose an assignment of a se- 
curity interest in the collateral described in the statement by indication 
in the statement of the name and address of the assignee or by an as- 
signment itself or a copy thereof on the face or back of the statement. 
Either the original secured party or the assignee may sign this statement 
as the secured party. On presentation to the filing officer of such a 
financing statement the filing officer shall mark the same as provided in 
section 87A-9-403 (4). If the collateral is equipment or rolling stock of 
railroads or street railways, the fee for filing, indexing and furnishing 
filing data for a financing statement so indicating an assignment shall be 
fifteen dollars ($15.00). In all other cases the uniform fee for filing, 
indexing and furnishing filing data for a financing statement so indicating 
an assignment shall be one dollar ($1.00), except that where recording 
is done by photographic or other similar process the uniform fee shall 
be two dollars ($2.00) for each page or fraction thereof of such statement. 


(2) A secured party may assign of record all or a part of his rights 
under a financing statement by the filing of a separate written statement 
of assignment signed by the secured party of record and setting forth 
the name of the secured party of record and the debtor, the file number 
and the date of filing of the financing statement and the name and address 
of the assignee and containing a description of the collateral assigned. A 
copy of the assignment is sufficient as a separate statement if it complies 
with the preceding sentence. On presentation to the filing officer of 
such a separate statement, the filing officer shall mark such separate 
statement with the date and hour of the filing. He shall note the assign- 
ment on the index of the financing statement. If the original financing 
statement or any continuation statement has been indexed in the records 
relating to real estate mortgages, the statement of assignment must con- 
tain a reference to the document number of such original or continuation 
statement and must be indexed in accordance with the requirements ap- 
plicable to assignments of mortgages. If the collateral is equipment or 
rolling stock, of railroads or street railways, the fee for filing, indexing 
and furnishing filing data about such a separate statement of assignment 
shall be fifteen dollars ($15.00). In all other cases the uniform fee for 
filing, indexing and furnishing filing data about such a separate state- 
ment of assignment shall be one dollar ($1.00), except that where record- 
ing is done by photographic or other similar process the uniform fee 
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SECURED TRANSACTIONS 87 A-9-505 


shall be two dollars ($2.00) for each page or fraction thereof of such 
statement. 
eine Fes oaineras: parentvolume?| 


History: En. Sec. 9-405, Ch. 264, L. for “date” in the fifth sentence of sub- 
1963; amd. Sec. 4, Ch. 272, L. 1967. section (1); and inserted the fifth sen- 


tence in subsection (2). 
Amendments (2) 


The 1967 amendment substituted “data” 


87A-9-406. Release of collateral—duties of filing officer—fees. A se- 
cured party of record may by his signed statement release all or a part 
of any collateral described in a filed financing statement. The statement 
of release is sufficient if it contains a description of the collateral being 
released, the name and address of the debtor, the name and address of 
the secured party, and the file number of the financing statement. Upon 
presentation of such a statement to the filing officer he shall mark the 
statement with the hour and date of filing and shall note the same upon 
the margin of the index of the filing of the financing statement. If the 
original financing statement or any continuation statement has been 
indexed in the records relating to real estate mortgages, the statement 
of release must contain a reference to the document number of such 
original or continuation statement, and must be indexed in accordance 
with the requirements applicable to release of mortgages. If the col- 
lateral is equipment or rolling stock of railroads or street railways, the 
fee for filing and noting such a statement of release shall be fifteen dollars 
($15.00). In all other cases the uniform fee for filing and noting such a 
statement of release shall be one dollar ($1.00), except that where record- 
ing is done by photographic or other similar process the uniform fee shall 
be two dollars ($2.00) for each page or fraction thereof of such statement. 


History: En. Sec. 9-406, Ch. 264, L. Repealing Clause 
1963; amd. Sec. 5, Ch. 272, L. 1967. Section 6 of Ch. 272, Laws 1967 re- 
pealed all acts and parts of acts in con- 


Amendments flict therewith. 


The 1967 amendment inserted the 
fourth sentence. 


i Part 5—Default 


87A-9-505. Compulsory disposition of collateral, etc. 


DECISIONS UNDER FORMER LAW 


Conditional Sales Contract action for damages for breach under for- 
Upon default of conditional sales con- ™eér statute. White v. Nollmeyer, 151 M 
tract, seller could treat contract as exist- 387, 443 P 2d 873. 
ing but broken by buyer and maintain 
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TITLE 89—WATERS AND IRRIGATION 


Chapter 1. Montana Water Resources Act of 1967, 89-101.1, 89-101.2 to 89-103.8, 
89-118, 89-132.1. 
3: Weather modification activities, 89-310 to 89-331. 
7. Dams and reservoirs—construction and examination of, 89-702. 
8. Water rights—appropriation and adjudication, 89-801 to 89-801.2, 89-813, 
89-847 to 89-849, 89-851. 
9. i haa River Compact—ratification of, 89-907 to 89-909, 89-912, 
9-914, 
12. Irrigation districts—organization, 89-1201, 89-1208. 
17. Irrigation districts—bonds, 89-1708. 
29. Appropriation and regulation of ground water, 89-2911, 89-2913. 
33. County and municipal participation in flood control and water conserva- 
tion, 89-3301 to 89-3309, 89-3309.1, 89-3310 to 89-3314. 
34. Conservancy districts, 89-3401 to 89-3449. 


CHAPTER 1—MONTANA WATER RESOURCES ACT OF 1967 


Section 89-101.1. Short title. 

89-101.2. State necessity and policy. 

89-102. Definitions. 

89-103. Montana water resources board—officers—meetings—quorum—em- 
ployees—counsel—compensation. 

89-103.1. Director of Montana water resources board—appointment—qualifi- 
cations. 

89-103.2. Powers and duties of director. 

89-103.3. Salaries of director and employees of board. 

89-103.4. Powers of Carey Land Act board and state engineer transferred to 
Montana water resources board. 

89-103.5. Records and property transferred to Montana water resources 
board. 

89-103.6. Funds Jog appropriations transferred to Montana water resources 
board. 

89-103.7. Yellowstone compact obligations unimpaired. 

89-103.8. State obligations unimpaired. 

89-118. Powers and duties of board—actions at law. 

89-132.1. Additional powers and duties of the board. 


89-101. (349.1) Repealed. 


Repeal water conservation, was repealed by Sec. 
bes sectiome(Sece 1) 8Cher35,.. Exe Ich $78 ths 158... aws- 196/73 
1933), relating to the state purpose of 


89-101.1. Short title. This act shall be known and may be cited as 
the “Montana Water Resources Act of 1967.” 


History: En. Sec. 1, Ch. 158, L. 1967. resources board; providing for a compre- 
f hensive inventory of water resources; pro- 
Title of Act viding for a state water plan; amending 
An act providing for the Montana Wa- section 89-102, R. C. M. 1947, providing 
ter Resources Act of 1967; providing an additional definitions; amending section 
expanded statement of state necessity and 89-813, R. C. M. 1947, providing that 
policy relating to water resources; amend- county clerks and recorders shall furnish 
ing section 89-103, R. C. M. 1947, provid- the Montana water resources board with 
ing that name of the state water conserva- copies of water appropriations and trans- 
tion board shall be changed to Montana fers of water appropriations; and repeal- 
water resources board; providing addi- ing section 89-101, R. C. M. 1947. 
tional powers for the Montana water 
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89-101.2 WATERS AND IRRIGATION 


89-101.2. State necessity and policy. It is hereby declared that: 
(1) The general welfare of the people of Montana, in view of the 


state’s population growth and expanding economy, requires that water 
resources of the state be put to optimum beneficial use and not wasted. 


(2) The public policy of the state is to promote the conservation, 
development and beneficial use of the state’s water resources to secure 
maximum economic and social prosperity for its citizens. 


(3) The state, in the exercise of its sovereign power, acting through 
the water resources board, hereinafter created, shall co-ordinate develop- 
ment and use of the water resources of the state so as to effect full 
utilization, conservation and protection of its water resources. 


(4) The development and utilization of water resources, and the 
efficient, economic distribution thereof, are vital to the people in order 
to protect existing uses and to assure adequate future supplies for 
domestic, industrial, agricultural and other beneficial uses. 


(5) The water resources of the state must be protected and conserved 
to assure adequate supplies for public recreational purposes and for the 
conservation of wildlife and aquatic life. 


(6) The public interest requires the construction, operation and main- 
tenance of a system of works for the conservation, development, storage, 
distribution and utilization of water, which said construction, operation 
and maintenance is a single object and is in all respects for the welfare 
and benefit of the people of the state. 


(7) It is necessary to co-ordinate local, state and federal water re- 
source development and utilization plans and projects through a single 
agency of state government, hereinafter created and to be known as the 
“Montana water resources board.” 


(8) The greatest economic benefit to the people of Montana can be 
secured only by the sound co-ordination of development and utilization 
of water resources with the development and utilization of all other re- 
sources of the state. 


(9) To achieve these objectives, and to protect the waters of Mon- 
tana from diversion to other areas of the nation, it is essential that a 
comprehensive, co-ordinated multiple-use water resource plan be pro- 
gressively formulated, to be known as the “state water plan.” 


History: En. Sec. 2, Ch. 158, L. 1967. 


89-102. (349.2) Definitions. As used in this act, the following 
words and terms shall have the following meanings: 


(a) the word “board” shall mean the Montana water resources board 
hereinafter created. 


(b) The word “works” shall be deemed to include all property, 
rights, easements and franchises relating thereto and deemed necessary 
or convenient for their operation, and all water rights acquired or exer- 
cised by the board in connection with such works, and shall embrace 
all means of conserving and distributing water, including, without limit- 
ing the generality of the foregoing, reservoirs, dams, diversion canals, 
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WATER RESOURCES ACT 89-103 
distributing canals, waste canals, drainage canals, dikes, lateral ditches 
and pumping units, mains, pipelines and waterworks systems and shall 
include all such works for the conservation, development, storage, dis- 
tribution and utilization of water including, without limiting the generality 
of the foregoing, works for the purpose of irrigation, flood prevention, 
drainage, fish and wildlife, recreation, development of power, watering 
of stock, supplying of water for public, domestic, industrial or other uses 
and for fire protection. 


(c) The term “cost of works” shall embrace the cost of construction, 
the cost of all lands, property, rights, easements and franchises acquired, 
which are deemed necessary for such construction, the cost of all water 
rights acquired or exercised by the board in connection with such works, 
the cost of all machinery and equipment, financing charges, interest 
prior to and during construction and for a period not exceeding three 
(3) years after the completion of construction, cost of engineering and 
legal expenses, plans, specifications, surveys, estimates of cost, and 
other expenses necessary or incident to determining the feasibility or 
practicability of any project, administrative expense and such other 
expenses as may be necessary or incident to the financing herein author- 
ized and the construction of the works and the placing of the same in 
operation; provided, however, the board in determining the cost of 
works may make nonreimbursable allowances for costs of public bene- 
fits, including but not limited to, irrigation, recreation, flood prevention, 
fish and wildlife, and stream stabilization. 

(d) The word “owner” shall include all individuals, irrigation dis- 
tricts, drainage districts, flood control districts, incorporated companies, 
societies or associations having any title or interest in any properties, 
rights, easements or franchises to be acquired. 

(e) and (f). * * * [Same as parent volume.] 


History: En. Sec. 2, Ch. 35, Ex. L. tuted “industrial or other uses and for 


1933; amd. Sec. 1, Ch. 95, L. 1935; amd. 
Sec. 1, Ch. 163, L. 1965; amd. Sec. 3, Ch. 
158, L. 1967. 


Amendments 


The 1965 amendment inserted “waste 
canals, drainage canals, dikes” in para- 


fire protection” at the end of paragraph 
(b) for “industrial and other uses for fire 
protection”; added the proviso at the end 
of paragraph (c); and inserted “drainage 
districts, flood control districts” in para- 
graoch (d). 

The 1967 amendment, in subdivision (a), 


substituted: “Montana water resources” 
for ‘‘state water conservation.” 


graph (b); inserted “flood prevention, 
drainage, fish and wildlife, recreation” 
near the end of paragraph (b); substi- 


89-103. (349.3) Montana water resources board—offiicers—meetings— 
quorum—employees—counsel—compensation. (1) There is hereby cre- 
ated a board to be known as the “Montana water resources board,” and by 
that name the board may sue and be sued, plead and be impleaded, and 
contract and be contracted with. Wherever in this code the words, “state 
water conservation board” shall be used they shall mean the “Montana 
water resources board.” The board shall consist of seven (7) members, 
including the governor and director who shall be members ex officio. The 
five (5) remaining members shall be qualified electors of the state and 
shall be appointed by the governor with the consent of the senate, and 
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shall serve for a term of six (6) years, except that immediately after the 
effective date of this act the governor shall appoint two (2) members of 
the board whose term of office shall expire on the second Monday in 
January, 1967, another two (2) members of the board whose term of 
office shall expire on the second Monday in January, 1969, and one (1) 
member of the board whose term of office shall expire on the second 
Monday in January, 1971, and their successors shall be appointed for a 
term of six (6) years, except that any person appointed to fill a vacancy 
shall be eligible for reappointment. Any of the appointed members of the 
board may be removed by the governor at any time, and any vacancy 
caused by the death, removal, or resignation or disqualification of any 
appointed member shall be filled by appointment as hereinabove pro- 
vided. Succeeding appointments, except when made to fill a vacancy, 
shall be made on or before the second (2) Monday in January during 
the biennial session of the legislative assembly preceding the com- 
mencement of the term for which the appointment is made. Before enter- 
ing upon the discharge of his duties, each appointed member shall take, 
subscribe and file with the secretary of state the oath prescribed by the 
constitution. 

(2) The governor shall be the chairman of the board and the vice- 
chairman shall be the secretary and treasurer of the board. The board 
shall maintain its principal office in the city of Helena and may maintain 
such branch offices as it may determine. It shall elect a vice-chairman 
at its first meeting who shall preside at all meetings of the board when 
the chairman thereof is absent. It may provide for the holding of regular 
meetings and may hold a special meeting for the transaction of any 
business which may properly come before the board at any time and at 
any place in the state upon the call of the chairman or the vice-chairman 
or any two (2) members, notice of which may be given by telegram or 
by depositing in the mails at least forty-eight (48) hours before the 
meeting; but no notice shall be necessary if at least four (4) members of 
the board shall be present. A majority in number of the members shall 
constitute a quorum and the affirmative or negative vote of four (4) 
members shall be necessary to bind the board. 

(3) The board shall have and adopt a seal bearing its name, which 
seal shall be affixed to such records and other instruments as it may 
direct, and all courts shall take judicial notice of said seal. It is author- 
ized to adopt from time to time, as necessary or expedient, suitable 
rules and regulations for the administration of this act. The attorney 
general shall act as legal adviser for the board and shall perform such 
legal services as the board may request; he shall receive his actual and 
necessary expenses when engaged in travel in the performance of such 
services. With his consent the board may employ additional legal counsel, 
and the board may also appoint such technical and other assistants and 
employees as may be necessary to enable it to perform its duties and 
carry out the purposes of this act, and may fix their compensation. 


(4) Each appointed member of the board shall receive, as compen- 
sation for his services, the sum of twenty dollars ($20) per day for each 
day actually engaged in the performance of the duties of his office, in- 
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cluding time of travel between his home and the place at which he per- 
forms such duties, together with actual traveling and maintenance ex- 
_penses while away from his home in the performance of the duties of his 
office. All such compensation and expenses shall be paid solely from the 


funds provided under the authority of this act. 


History: 'En. Sec. 3, Ch. 35, Ex. L. 
1933; amd. Sec. 50, Ch. 177, L. 1965; amd. 
Sec. 1, Ch. 278, L. 1965; amd. Sec. 4, Ch. 
158, L. 1967. 


Compiler’s Note 


This section was amended twice in 
1965, once by Ch. 177 and once by Ch. 
278. Neither amendment mentioned or 
incorporated the changes made by the 
other. Since the two amendments do not 
appear to conflict, the compiler has made 
a composite section incorporating the 
changes made by both amendatory acts. 


Amendments 


Chapter 177, Laws 1965, deleted “and 
secure such fidelity bonds as it may deem 
advisable” from the end of subsection (3). 

Chapter 278, Laws 1965, increased 
the size of the board from five to seven 
and the number of appointive members 
from three to five; substituted the direc- 
tor for the state engineer as an ex officio 
member in the former second sentence of 
subsection (1); inserted “with the con- 
sent of the senate” after “appointed by 
the governor” in the former third sen- 
tence of subsection (1); substituted the 
portion of the former third sentence of 
’ subsection (1) relating to appointment and 
terms of the first appointive members for 
provisions relating to appointive members 
whose terms expired in 1935, 1937, and 
1939; changed the number of votes re- 


89-103.1. 
qualifications. 


quired to bind the board, as specified in 
the final sentence of subsection (2) from 
three to four; increased the per diem rate 
of appointive members, as specified near 
the beginning of subsection (4), from $10 
to $25; deleted from the end of subsec- 
tion (4) a sentence reading, “The state 
engineer shall exercise such powers and 
perform such duties, in addition to his 
regular duties as state engineer and as the 
board shall prescribe, and may receive 
and be paid such additional salary for 
such additional duties as may be fixed 
by the board”; and made minor changes 
in phraseology and punctuation. 

The 1967 amendment, in the first sen- 


tence of subsection (1), substituted 
“Montana water resources board” for 
“state water conservation board”; in- 


serted the present second sentence in 
subsection (1); and, in subsection (4), de- 
creased per diem of board members from 


$25 to $20. 


Repealing Clause 

Section 51 of Ch. 177, Laws 1965 read 
“Sections 3-407, 6-101, 6-102, 6-103, 6-104, 
46-702, 66-810, 77-1004, 79-809, 82-404, 82- 
507, 82-1013, 82-1907, 82-2213, 92-106 and 
92-107, R. C. M. 1947, are repealed.” 


Cross-References 
Bonds of state officers and employees, 
sec. 6-105 et seq. 


Director of Montana water resources board—appointment— 
There is hereby created the office of director of the state 


water conservation board who shall hereinafter be referred to as the “di- 
rector.” The director shall be appointed by the governor and shall serve 
at the pleasure of the governor, or until his successor shall be appointed 
and shall have qualified. No person shall be appointed director who has 
not such theoretical and such practical experience and skill as to qualify 


him to carry out the duties enjoined on him. 


History: En. Sec. 1, Ch. 279, L. 1965. 


Compiler’s Notes 

The state water conservation board has 
been redesignated the Montana water re- 
sources board. See paragraph (1), sec. 


the state water conservation board; pro- 
viding for the appointment of the director 
of the state water conservation board by 
the governor; providing for the term of 
office, duties of the director of the state 
water conservation board and limitations 


on such duties; and providing that noth- 
ing herein contained shall impair the law- 
ful obligations of the state water conser- 
An act creating the office of director of | vation board. 
89-103.2. Powers and duties of director. The director shall be the 
chief administrative office [officer] of the state water conservation board 
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and shall perform and execute in the name of the board all ministerial 
acts required of the state water conservation board by law and shall 
perform and execute such other duties as may be required by said 
board, provided that the director shall not acquire by appropriation or 
otherwise any water right or interest therein and shall not acquire any 
real property or interest therein or mortgage or otherwise create a lien on 
the same or dispose of in any manner any water rights or property without 
specific authorization from and approval of said board. The director 
shall not construct or cause to be constructed or contract for the con- 
struction of any works or projects without specific authorization from 
and approval of said board. 


History: En. Sec. 2, Ch. 279, L. 1965. been redesignated the Montana water re- 


We % sources board. See paragraph (1), sec. 
Compiler’s Notes 802103 herein. 


The state water conservation board has 


89-103.3. Salaries of director and employees of board. ‘The salary of 
the director shall be in such amount as may be specified by the legislative 
assembly in the appropriation to the state water conservation board. If 
the legislative assembly does not specify the maximum salary for the 
director, it shall be fixed by the state water conservation board after 
approval by the board of examiners. Before approving any salary increase, 
the board of examiners shall review the salaries of comparable positions 
in Montana state government, other states and private industry. 


History: En. Sec. 3, Ch. 279, L. 1965; it read, “The salary of the director shall 
amd. Sec. 14, Ch. 237, L. 1967. not exceed ten thousand dollars ($10,000). 
nos No salary of an employee of the board 
Compiler’s Notes shall exceed the salary of the director.” 


The state water conservation board has 


been redesignated the Montana water re- Saving Clause 
sources board. See paragraph (1), sec. Section 4 of Ch. 279, Laws 1965 read 
89-103 herein. “Nothing in this act contained shall in 
any way impair any obligation of the state 
Amendments 


water conservation board lawfully entered 
The 1967 amendment completely re- into prior to the effective date of this act.” 
wrote this section. Prior to amendment 


89-103.4. Powers of Carey Land Act board and state engineer trans- 
ferred to Montana water resources board. Any duties, authority or obli- 
gation conferred or imposed by law on the Carey Land Act board or the 
state engineer which are not in this act otherwise provided for are hereby 
transferred to and conferred and imposed on the state water conservation 
board. | : 

History: En. Sec. 17, Ch. 280, L. 1965. 89-851, 89-907, 89-908, 89-909, 89-912, 89- 
ape J 914, 89-1201, and 89-2911, R. C. M. 147, to 
Compiler’s Notes provide for the transfer of certain duties 
The state water conservation board has of the state engineer to the state water 


been redesignated the Montana water re- conservation board; abolishing the Carey 
sources board. See paragraph (1), sec. Land Act board; repealing sections 81- 


89-103 herein. 2001, 81-2002, 81-2003, 81-2004, 81-2005, 
i 81-2007, 81-2013, 81-2015, 81-2017, 81-2101 
Title of Act through 81-2121, 81-2123 and 81-2125 


An act repealing sections 81-2006, 81- through 81-2130, R. C. M. 1947; providing 
2008, 81-2010, 81-2012, R. C. M. 1947, for the transfer of the book and records 
thereby abolishing the office of state en- and funds of the Carey Land Act board 
gineer; amending sections 81-2009, 81- and the office of the state engineer to the 
2018, 82-3001, 89-702, 89-847, 89-848, 89-849, state water conservation board; and pro- 
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viding that nothing in this act contained of Montana, or the state water conserva-- 
shall impair the obligations of the state of | tion board contracted prior to the effective 
Montana under the Yellowstone River date of this act. 

Compact or the obligations of the state 


89-103.5. Records and property transferred to Montana water resources 
board. Immediately following the effective date of this act all books, 
records, papers, material and supplies of all kinds and nature belonging 
to the Carey Land Act board, or in the office of the state engineer shall 
be transferred to the state water conservation board. 


History: En. Sec. 18, Ch. 280, L. 1965. been redesignated the Montana water re- 


rae sources board. See paragraph (1), sec. 
Compiler’s Notes 89-103 herein. 


The state water conservation board has 


89-103.6. Funds and appropriations transferred to Montana water re- 
sources board. On the effective date of this act all funds in the state 
treasury which were appropriated to or available to the Carey Land Act 
board or the state engineer shall become available to the state water 
conservation board to be used for the purpose of carrying out the pur- 
poses of this act and the State Water Conservation Act. 


History: En. Sec. 19, Ch. 280, L. 1965. been redesignated the Montana water re- 


octets sources board. See paragraph (1), sec. 
Compiler’s Notes 80-103 herein. 


The state water conservation board has 


89-103.7. Yellowstone compact obligations unimpaired. Nothing in 
this act contained shall in any manner impair the obligations of the state 
of Montana under the Yellowstone River Compact. 

History: En. Sec. 20, Ch. 280, L. 1965. 


89-103.8. State obligations unimpaired. Nothing in this act contained 
shall impair any obligations of the state of Montana or the state water 
conservation board or the Carey Land Act board lawfully entering to 
[entered into], assumed or contracted for prior to the effective date of 
this act. 

History: En. Sec. 21, Ch. 280, L. 1965. Repealing Clause 


J ing Section 22 of Ch. 280, Laws 1965 read 
Compiler's Notes “Sections 81-2001, 81-2002, 81-2003, 81- 

The state water conservation board has 2004, 81-2005, 81-2007, 81-2013, 81-2015, 
been redesignated the Montana water re- 81-2017, 81-2101 through 81-2121, 81-2123 
sources board. See paragraph (1), sec. and 81-2125 through 81-2130, R. C. M. 
89-103 herein. 1947, are repealed.” 


89-118. (349.15) Powers and duties of board—actions at law. (1). 
* * * [Same as parent volume.] 


(2) The board shall have power to institute in any of the courts of 
this state, or in any other state, or in any of the federal courts of this 
state or any other state, any actions, suits, and special proceedings neces- 
sary to enable it to acquire, own, and hold title to lands for dam sites, 
reservoir sites, water rights, rights of way for diversion and distributing 
canals, and lateral ditches, and other means of distribution of water, 
and may also in all said courts institute, maintain, and prosecute to final 
determination any and all actions, suits and special proceedings necessary 
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to have the water rights adjudicated upon any stream or source of water 
supply from which is derived the water for such reservoir, diversion and 
distributing canals, lateral ditches and other means of distribution of 
the water; and said board may join any and all owners of waters hereto- 
fore appropriated by any person, association or corporation from any 
of the streams of the state of Montana, so that adjudication may be had 
of all surplus water upon all the streams and sources of water supply of 
any project so constructed by said board. All costs and expenses of such 
actions, suits or special proceedings shall be paid by said board out of 
funds provided under the authority of this act. 


History: En. Sec. 14, Ch. 35, Ex. L. furnish a bond in the form and to the 


1933; amd. Sec. 43, Ch. 177, L. 1965. amount that shall be required by said 
board.” 
Amendment 
The 1965 amendment deleted from sub- Cross-References 
section (2) a second paragraph reading, Bonds of state officers and employees, 


“The vice-chairman of the board, who sec. 6-105 et seq. 
shall act as secretary and treasurer, shall 


89-132. (349.29) Powers of board to carry out policy of state, etc. 


Cross-Reference 


Flood control projects of cities, towns 
and counties, secs. 89-3301 to 89-3313. 


89-132.1. Additional powers and duties of the board. In addition to 
any other power or duty authorized or imposed by provisions of this 
code, the board shall be empowered, and a duty is hereby enjoined 
thereon, to: 

(1) Gather from any source reliable information relating to Mon- 
tana’s water resources, and prepare therefrom a continuing comprehensive 
inventory of the water resources of the state. In preparing said inven- 
tory, the board may conduct studies, adopt studies made by other compe- 
tent water resource groups including federal, regional, state or private 
agencies, perform research or employ other competent agencies to per- 
form research on a contract basis, and hold public hearings in affected 
areas at which all interested parties shall be given an opportunity to 
appear. 

(2) Formulate and adopt, and from time to time amend, extend or 
add to, a comprehensive, co-ordinated multiple-use water resources plan, 
known as the “state water plan.” Said state water plan may be formu- 
lated and adopted in sections, said sections corresponding with hydro- 
logic divisions of the state. The state water plan shall set out a progressive 
program for the conservation, development and utilization of the state’s 
water resources, propose the most effective means by which these water 
resources may be applied for the benefit of the people, with due consid- 
eration of alternative uses and combinations of uses. Before adoption of 
the state water plan, or any section thereof, the board shall hold public 
hearings in the state, or in an area of the state encompassed by a section 
thereof if adoption of a section is proposed. Notice of said hearing or 
hearings shall be published for two (2) consecutive weeks in a news- 
paper of general county circulation in each county encompassed by the 
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proposed plan or section thereof at least thirty (30) days prior to said 
hearing. 

(3) Submit to each general session of the legislature the state water 
plan or any section thereof or amendments, additions or revisions thereto 
which the board shall have formulated and adopted. 

(4) Prepare a continuing inventory of the ground-water resources of 
the state. Said ground-water inventory shall be included in the compre- 
hensive water resources inventory described in subsection (1) above, but 
shall be a separate component thereof. 

(5) Publish the comprehensive inventory, the state water plan, the 
ground-water inventory, or any part of each, and may assess and collect 
a reasonable charge for said publications. 

(6) Promulgate rules and regulations necessary to effect the pur- 
poses of this act. 

History: En. Sec. 5, Ch. 158, L. 1967. 


CHAPTER 3—WEATHER MODIFICATION ACTIVITIES 


Section 89-310. Weather modification defined. 

89-311. Montana water resources board responsible for administration—ex- 
penses of members. 

89-312. Advisory committees 
penditure of funds. 

89-313. License and permit required for weather modification and control. 

89-314. Board to review applications—exemptions from fee requirements. 

89-315. Issuance of license—qualifications of licensees. 

89-316. Term of license—renewal. 

89-317. License fee. 

89-318. Issuance of permits—requirements for permit. 

89-319. Separate permit for each operation. 

89-320. Notice of intention to apply for permit—activities limited by terms 
of permit. 

89-321. Contents of notice of intention. 

89-322. Publication of notice of intention. 

89-323. Proof of financial responsibility by applicant. 

89-324. Permit fee—time of payment. 

89-325. Account in agency fund—fees used to pay expenses. 

89-326. Records of operations maintained by licensees. 

89-327. Reports of operations. 

89-328. Records and reports open to public. 

~ 89-329. Termination of licenses and permits by board. 
89-330. State and agents not liable for acts of private persons. 
89-331. Violation as misdemeanor—continuing violations. 


89-301 to 89-309. (349.54 to 349.62) Repealed. 


Repeal resources by the state planning board, 
These sections (Secs. 1 to 9, Ch. 176, L. were repealed by Sec. 10, Ch. 19, Laws 
1935), relating to development of state 1967. 


acquisition of property—acceptance and ex- 


89-310. Weather modification defined. As used in this act unless the 
context clearly indicates otherwise “weather modification and control” 
means changing or controlling, or attempting to change or control, by 
artificial methods, the natural development of any or all atmospheric 
cloud forms or precipitation forms which occur in the troposphere. 


History: En. Sec. 1, Ch. 20, L. 1967. activities and designating the state water 
: conservation board as the agency to ad- 
Title of Act minister this act. 


An act to control weather modification 
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89-311. Montana water resources board responsible for administra- 
tion—expenses of members. The state water conservation board, here- 
after referred to as the “board,” is the state agency responsible for admin- 
istration of this act. Members of the board shall receive no compensation 
for the performance of their duties under the provisions of this act but 
shall be reimbursed for expenses necessarily incurred. 


History: En. Sec. 2, Ch. 20, L. 1967. been redesignated the Montana water re- 


esa sources board. See paragraph (1), sec. 
Compiler’s Notes 89-103 herein. 


The state water conservation board has 


89-312. Advisory committees—acquisition of property—acceptance and 
expenditure of funds. In addition to any other acts authorized by law 
the board may: 


(1) establish advisory committees to advise with and make recom- 
mendations to the board concerning legislation, policies, administration, 
research, and other matters; 


(2) acquire materials, equipment and facilities as are necessary to 
perform its duties under this act; 


(3) receive any funds which may be offered or become available from 
federal grants or appropriations, private gifts, donations, bequests, or 
any other source and unless their use is restricted, may expend the funds 
for the administration of this act. 


History: En. Sec. 3, Ch. 20, L. 1967. 


89-313. License and permit required for weather modification and con- 
trol. No person shall engage in activities for weather modification and 
control except under, and in accordance with, a license and a permit issued 
by the board authorizing such activities. 

History: En. Sec. 4, Ch. 20, L. 1967. 


89-314. Board to review applications—exemptions from fee require- 
ments. The board shall review all applications for weather modification 
activity, and may provide by rule for exempting from the license and 
PeLinitetees.: 

(1) research, development, and experiments by state and federal 
agencies, institutions of higher learning and bona fide nonprofit research 
organizations and their agents; 

(2) laboratory research and experiments; 


(3) activities of an emergency character for protection against fire, 
frost, sleet, or fog; and 
(4) activities normally engaged in for purposes other than those of 
inducing, increasing, decreasing, or preventing precipitation or hail. 
History: En. Sec. 5, Ch. 20, L. 1967. 


89-315. Issuance of license—qualifications of licensees. The license 
to engage in activities for weather modification and control shall be 
issued, in accordance with procedures and subject to conditions the board 
may by rule establish to effectuate the provisions of this act, to applicants 
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who demonstrate competence in the field of meteorology to the satis- 
faction of the board. If the applicant is an organization, these require- 
ments must be met by the individual who will be in charge a: the operation 
for the applicant. 


History: En. Sec. 6, Ch. 20, L. 1967. 


89-316. Term of license—renewal. The license shall be issued for a 
period to expire at the end of the calendar year in which it is issued and, 
if the licensee possesses the qualifications necessary for the issuance of 
a new license, shall upon application be renewed at the expiration of 
the period. 

History: En. Sec. 7, Ch. 20, L. 1967. 


89-317. License fee. A license shall be issued or. renewed only upon 
the payment to the board of one hundred dollars ($100) for the license 
or renewal. 


History: En. Sec. 8, Ch. 20, L. 1967. 


89-318. Issuance of permits—requirements for permit. The permits 
shall be issued in accordance with procedures and subject to conditions 
the board may by rule establish to effectuate the provisions of this act, 
only: 

(1) if the applicant is licensed pursuant to this act; 

(2) if sufficient notice of intention is published and proof of publica- 
tion is filed as required in section 13 [89-322] of this act; 

(3) if an applicant furnishes proof of financial responsibility in an 
amount to be determined by the board as required in section 14 [89-323] of 
this act; 

(4) if the fee for the permit is paid as required in section 15 [89-324] of 
this act; 

(5) if the weather modification and control activities to be con- 
ducted are determined by the board to be for the general welfare and 
the public good; 

(6) if the board has held an open public hearing in the area to be 
affected as to such issuance. 

History: En. Sec. 9, Ch. 20, L. 1967. 


89-319. Separate permit for each operation. “Operation”? means the 
performance of weather modification and control activities entered into 
for the purpose of producing or attempting to produce, a certain modify- 
ing effect within one (1) geographical area over one continuing time 
interval not exceeding one (1) year. | 


History: En. Sec. 10, Ch. 20, L. 1967. 


89-320. Notice of intention to apply for permit—activities limited by 
terms of permit. Prior to undertaking any weather modification and 
control activities, the applicant for a permit shull file with the board, and 
also have published, a notice of intention. If a permit is issued, the holder 
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of the permit shall confine his activities to the time and area limits set 
forth in the notice of intention, unless modified by the board. His 
activities shall conform to any conditions imposed by the board. The 
permit may not be sold or transferred. 

History: En. Sec. 11, Ch. 20, L. 1967. 


89-321. Contents of notice of intention. The notice of intention shall 
set forth at least the following: 

(1) the name and address of the applicant; 

(2) the nature, purpose, and objective of the intended operation and 
the person or organization on whose behalf it is to be conducted; 

(3) the area in which, and the approximate time during which, the 
operation will be conducted; 

(4) the area which is intended to be affected by the operation; 

(5) the materials and methods to be used in conducting the operation. 

History: En. Sec. 12, Ch. 20, L. 1967. 


89-322. Publication of notice of intention. (1) The applicant shall 
have notice of intention, or that portion thereof including the items 
specified in section 12 [89-321] of this act, published at least once a week 
for two (2) consecutive weeks in a newspaper having a general circula- 
tion and published within any county in which the operation is to be 
conducted and in which the affected area is located, or, if the operation 
is to be conducted in more than one (1) county or if the affected area is 
located in more than one (1) county or is located in a county other than 
the one in which the operation is to be conducted, then in newspapers 
having a general circulation and published within each of the counties. 

(2) Proof of publication, made in the manner provided by law, shall be 
filed by the applicant with the board sooner than the sixteenth day after the 
date of the last publication of the notice. 


History: En. Sec. 13, Ch. 20, L. 1967. 


89-323. Proof of financial responsibility by applicant. Proof of financial 
responsibility may be furnished by an applicant by his showing, to the 
satisfaction of the board, ability to respond in damages for liability 
which might reasonably be attached to, or result from, his weather 
modification and control activities. 

History: En. Sec. 14, Ch. 20, L. 1967. 


89-324. Permit fee—time of payment. The fee to be paid by each 
applicant for a permit shall be equivalent to one per cent (1%) of the 
estimated cost of such operation, the estimated cost to be computed by 
the board from the evidence available to it. The fee is due and payable 
to the board as of the date of issuance of the permit; however, if the 
applicant is able to give satisfactory security for the payment of the 
balance he may be permitted to commence the operation, and a permit 
may be issued therefor, upon the payment of not less than fifty per cent 
(50%) of the fee. The balance due shall be paid within three (3) months 
from the date of termination of the operation as prescribed in the permit. 
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History.¢ En? Sec. 115,° Ch: °20,) 12:):19675 Amendments 


amd. Sec. 1, Ch. 151, L. 1969. The 1969 amendment substituted “one 
per cent (1%)” for “one and one-half per 
cent (1%%)” in the first sentence. 


89-325. Account in agency fund—fees used to pay expenses. ‘There is 
established an account in the agency fund to be known as the “weather 
modification board account.” All license and permit fees paid to the 
board shall be deposited in this account and used to pay the expenses of 
administering this act. 

History: En. Sec. 16, Ch. 20, L. 1967. 


89-326. Records of operations maintained by licensees. Every licensee 
shall keep and maintain a record of all operations conducted by him under 
his license and each permit, showing: 

(1) the method employed; 

(2) type of equipment used; 

(3) kinds and amounts of material used; 

(4) times and places of operation of the equipment; 

(5) names and addresses of all individuals participating or assisting 
in the operation; 

(6) any other general information as the board may require. 

History: En. Sec. 17, Ch. 20, L. 1967. 


89-327. Reports of operations. The board shall require written re- 
ports, in a manner as it provides, of each operation for which a permit 
is issued. The board shall also require reports from any organization 
that is exempt from license and permit requirements as provided in section 
5 [89-314] of this act. 

History: En. Sec. 18, Ch. 20, L. 1967. 


89-328. Records and reports open to public. The records and re- 
ports in the custody of the board shall be open for public examination. 
History: En. Sec. 19, Ch. 20, L. 1967. 


89-329. Termination of licenses and permits by board. After notice 
to the licensee and a reasonable opportunity for a hearing, the board may 
modify, suspend, revoke, or refuse to renew, any license or permit issued 
if it appears that the licensee no longer possesses the qualifications neces- 
sary or if it appears that the licensee has violated any of the provisions of 
this act; or in the case of a modification, that it is necessary for the 
protection of the health or the property of any person. 

History: En. Sec. 20, Ch. 20, L. 1967. 


89-330. State and agents not liable for acts of private persons. Noth- 
ing in this act shall be construed to impose or accept any liability or 
responsibility on the part of the state, the board, or any state officials 
or employees for any weather modification and control activities of any 
private person or group. 

History: En. Sec. 21, Ch. 20, L. 1967. 


89-331. Violation as misdemeanor—continuing violations. A person 
violating any provision of this act is guilty of a misdemeanor, and a con- 


Al 


89-702 WATERS AND IRRIGATION 


tinuing violation is punishable as a separate offense for each day during 
which it occurs. 


History: En. Sec. 22, Ch. 20, L. 1967. parts that are severable from the invalid 
ae part remain in effect. If a part of this act 
Separability Clause is invalid in one or more of its applica- 
Section 23 of Ch. 20, Laws 1967 read tions, the part remains in effect in all 
“It is the intent of the legislative assembly valid applications that are severable from 
that if a part of this act is invalid, all valid the invalid applications.”. 


CHAPTER 7—DAMS AND RESERVOIRS—CONSTRUCTION AND 
EXAMINATION OF 


Section 89-702. Dams and dikes to be constructed in a secure manner—proceedings 
upon complaint of insecurity. 


89-702. (2659) Dams and dikes to be constructed in a secure manner 
—proceedings upon complaint of insecurity. No person, association, or 
corporation shall construct, or cause to be constructed, a dam or dike 
for the purpose of accumulating, storing, appropriating, or diverting any 
of the waters of this state, except in a thorough, secure, and substantial 
manner. 


Upon complaint on oath being made to the state water conservation 
board by three or more persons residing or having property in such 
location, that their homes or property would be in danger of destruction 
or damage in event of flood occurring on account of the breaking of any 
dam or dike of any reservoir within the state, and that they have reason 
to believe said reservoir is in an unsafe condition, or that it is being 
filled with water to such an extent as to render it unsafe, it shall be the 
duty of the state water conservation board to forthwith examine, or cause 
to be examined, the said reservoir. If, upon such examination, the state 
water conservation board shall find that said reservoir is unsafe, or is 
being filled with water to such an extent as to render it unsafe, it shall 
notify the county attorney of the county in which the reservoir is located, 
setting forth its findings, and the county attorney shall immediately take 
the necessary steps to abate the danger and make the structure safe. 


In the event of either party being dissatisfied with the findings of the 
state water conservation board, it may take an appeal to the district 
court of the district wherein the reservoir is located, and said court shall 
hear and determine the matter at the earliest practical time, subject 
to the right of either party to take an appeal as in other civil cases; 
provided, that the judgment of the state water conservation board shall 
control until the final determination of the case. 


History: Sec. 2139, Rev. C. 1907; amd. sources board. See paragraph (1), sec. 
Sec. 1, Ch. 168, L. 1917; re-en. Sec. 2659, 89-103 herein. 
R. C. M. 1921; amd, Sec. 5, Ch. 280, L. 


1965. Amendment 
2 The 1965 amendment substituted “state 
Compiler’s Notes water conservation board” for “state en- 


The state water conservation board has’ gineer’” in five places; and made minor 
been redesignated the Montana water re- changes in phraseology. 
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CHAPTER 8—WATER RIGHTS—APPROPRIATION AND ADJUDICATION 


Section 89-801. | What waters may be appropriated. 

89-801.1. Established rights of use unaffected. 

89-801.2. Notice of appropriation. 

89-813. Record of declaration. 

89-847. Declaration of policy as to adjudication of waters of the state. 

89-848. Montana water resources board may bring action to adjudicate waters. 

89-849. Appointment of referee to take testimony. 

89-851. Duties of Montana water resources board—scope of examination of 
streams—surveys, reports, maps and plats may be introduced as 
evidence. 


89-801. What waters may be appropriated. (1) The right to the 
use of the unappropriated water of any river, stream, ravine, coulee, 
spring, lake, or other natural source of supply may be acquired by ap- 
propriation, and an appropriator may impound flood, seepage, and waste 
waters in a reservoir and thereby appropriate the same. 


(2) But the unappropriated waters of the streams and “est itati of 
streams hereafter named shall be subject to appropriation by the fish 
and game commission of the state of Montana in such amounts only as 
may be necessary to maintain stream flows necessary for the preservation 
of fish and wildlife habitat. Such uses shall have a priority of right 
over other uses until the district court in which lies the major portions 
of such stream or streams shall determine that such waters are needed 
for a use determined by said court to be more beneficial to the public. 
The unappropriated water of other streams and rivers not named herein 
may be set aside in the future for appropriation by the fish and game 
commission upon consideration and recommendation of the water re- 
sources board, fish and game commission, state soil conservation com- 
mittee, the state board of health and approval of the legislature. 


(a) Big Spring creek in Fergus county from its mouth in T17N; 
R16E, Sec. 26 to the state fish hatchery in T14W, R19E, Sec. 5. 


(b) Blackfoot river in Missoula and Powell counties from its mouth 
in T13N, RI8W, Sec. 21 to the mouth of its North Fork in TI14N, 
R12W, Sec. 9. 

(c) Flathead river in Flathead county from its mouth in T27N, R20W, 
Sec. 34 to the Canadian border in T37N, R22W, Sec. 4 & 5, including the 
section commonly known as the North Fork of the Flathead river. 

(d) Gallatin river in Gallatin county from its mouth in T2N, 
R2EjiSec. 9 tothe: junction of ‘its! East’ Fork in‘ T2N,) RSE, Sec. 27. 

(e) Gallatin river in Gallatin county (commonly called the West 
Gallatin) from the Beck & Border ditch intake in’’T25, ‘R4E,’' Sec: 
14,°to where it leaves the Yellowstone Park boundary in T9S, R5E, 
Beco. 

(f) Madison river in Madison and Gallatin counties from its mouth 
in. b2Ner2k.meca/ to.eborendamin lll, RAE. seeez 3, 

(g) Missouri river in Lewis and Clark, Broadwater and Cascade 
counties from its junction with the Smith river in T19N, R2E, Sec. 9 
to Toston dam in T4N, R3E, Sec. 7. 
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(h) Rock creek in Granite and Missoula counties from its mouth 
in T11N, R17W, Sec. 12 to the junction of its East and West Forks 
THON eR NOW secs ie 


(1) Smith river in Cascade and WeHenEe counties from the mouth 
of Hound),creeks iny TIN, BRO Ea eSeca 2) to the Fort Logan bridge in 
DPN RSE Sec x18 


(j) Yellowstone river in Stillwater, Sweetgrass and Pare counties 
from the North-South Carbon-Stillwater county lines in T3S, R21E, Sec. 
10 to where it leaves the Yellowstone Park boundary in T9S, R8E, Sec. 
Zot 

(k) Middle Fork Flathead river in Flathead county from its mouth 
in T3IN; RIQ“W) Sec. 7"to, the mouth of Cox. creek in T2/7N,eRiaye 
(a nonsectioned township). 


(1) South Fork Flathead river in Flathead and Powell counties from 
its mouth at Hungry Horse reservoir in T26W, R1I6W, Sec. (unknown), 
to its source at the junction of Danaher and Youngs creeks in T20W, 
R13W, Sec. 36. 


History: Ap. p. Sec. 1, p. 130, L. 1885; Amendments 


re-en. Sec. 1250, 5th Div. Comp. Stat. The 1969 amendment designated the 
1887; amd. Sec. 1880, Civ. C. 1895; en. former section as subsection (1), and 


Sec. 1, p. 152, L. 1901; re-en. Sec. 4840, added subsection (2). 
Rev. C. 1907; amd. Sec. 1, Ch. 228, L. 

1921; re-en. Sec. 7093, R. C. M. 1921; 

amd. Sec. 1, Ch. 345, L. 1969. Cal. Civ. C. 

Sec. 1410. 


89-801.1. Established rights of use unaffected. Nothing herein con- 
tained shall in any way affect or diminish any rights to the use of the 
waters of such streams or portions of streams heretofore established nor 
any legal or statutory rights given in connection with such established 
uses. 


History: En. Sec. 2, Ch. 345, L. 1969. appropriated water from certain enumer- 
é ated streams for fishing and wildlife pur- 
Title of Act poses except for future appropriations for 
An act amending section 89-801, municipal and individual water supplies. 
R. C. M. 1947, by reserving all the un- 


89-801.2. Notice of appropriation. The appropriation hereby au- 
thorized shall be made by filing a written notice of appropriation in the 
office of the county clerk and recorder of each county through which 
flows the river on which the appropriation is made, and by filing a 
copy of such notice with the director of the Montana water resources 
board. The notice shall state the quantity of water claimed, measured 
as provided in Title 89, R. C. M..1947, the purpose for which it is 
claimed, the name of the appropriator, and the date of appropriation. 

History: En. Sec. 3, Ch. 345, L. 1969. 


89-803. (7095) Point of diversion may be changed—change of use. 


Clearing Irrigation Ditch material alterations if they involved minor 

Servient landowners did not have a meandering along the course to account 
right to relief where changes caused by a_ for topographical adjustments in the ter- 
dozer in clearing irrigation ditch would rain. Shammel v. Vogl, 144 M 354, 396 P 
not be considered substantial changes or 2d 103, 109. 
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89-810. 


Verification of Notice 

Where verification of notice of appro- 
priation was not completed as prescribed 
by this section, the notice on the record 


89-847 


(7100) Notice of appropriation. 


was not duly made, and was not entitled 
to prima facie evidentiary value under 
section 89-814. Shammel v. Vogl, 144 M 
354, 390-P z2dal03i4l 14 


89-813. (7103) Record of declaration. Persons who have _hereto- 
fore acquired rights to the use of water shall, within six (6) months after 
the publication of this chapter, file in the office of the county clerk of the 
county in which the water right is situated, a declaration in writing, 
except notice be already given of record as required by this chapter, or 
a declaration in writing be already filed as required by this section, 
containing the same facts as required in the notice provided for record 
in section 89-810 of this chapter, and verified as required in said last- 
mentioned section, in cases of notice of appropriation of water; provided, 
that a failure to comply with the requirements of this section shall in 
nowise work a forfeiture of such heretofore acquired rights, or prevent 
any such claimant from establishing such rights in the courts. From and 
after July 1, 1967, the county clerk and recorder shall forward to the 
water resources board a copy of any instrument of water appropriation 
or instrument transferring 2) water appropriation which is filed as pro- 
vided in this section. 


History: En. Sec. 9, p. ee L. eat Amendments 
re-en. Sec. 1258, 5th Div. Comp. Stat. Ther 1967 d fo add 
1887; re-en. Sec. 1889, Civ. C. 1895; re-en. pee sae EGE! anit Ao 


Sec. 4850, Rev. C. 1907; re-en. Sec. 7103, 


R. C. M. 1921; amd. Sec. 6, Ch. 158, L. Repealing Clause 


1967. Section 7 of Ch. 158, Laws 1967 read 
“section 89-101, Ri: Cs M.° 1947, is ‘re- 
pealed.” 

89-814. (7104) Record prima facie evidence. 


Defective Verification of Notice of Ap- 
propriation 

Where verification of notice of appro- 
priation was not completed as prescribed 
by section 89-810 the notice on the record 


was not duly made and was not entitled 
to prima facie evidentiary value under 
this section. Shammel v. Vogl, 144 M 354, 
396 P 2d 103, 111. 


89-821, 89-822. 


Repeal 


These sections (Secs. 10, 11, p. 58, L. 
1870), relating to ditches, dikes, flumes 


(7111, 7112) Repealed. 


and canals crossing highways, were re- 
pealed by Sec. 12-109, Ch. 197, Laws 1965, 
effective December 31, 1966. 


89-847. Declaration of policy as to adjudication of waters of the state. 
It is hereby declared to be the policy of this state and necessary for the 
welfare of the state and its citizens, that the waters of this state and 
especially interstate streams arising out of the state be investigated 
and adjudicated as soon as possible in order to protect the rights of 
water users in this state and negotiate interstate compacts in relation 
thereto, and that the state water conservation board make investigations 
to secure necessary information and initiate and carry on actions therefor. 


Ad 


89-848 WATERS AND IRRIGATION 


History: En. Sec. 1, Ch. 185, L. 1939; Amendment 
amd. Sec. 6, Ch. 280, L. 1965. The 1965 amendment deleted “and 
state engineer” after “state water con- 


° ’ 
Compiler’s Notes servation board” in the final: clause. 


The state water conservation board has 
been redesignated the Montana water re- 
sources board. See paragraph (1), sec. 
89-103 herein. 


89-848. Montana water resources board may bring action to adjudicate 
waters. The state water conservation board is hereby authorized to bring 
action to adjudicate the waters of any stream or of any stream and its 
tributaries in any county traversed by said stream. 

History: En. Sec. 2, Ch. 185, L. 1939; Amendment 
amd. Sec. 7, Ch. 280, L. 1965. The 1965 amendment substituted “The 
. he state water conservation board” for “At 
Compiler’s Notes t the direction of the state water conserva- 
The state water conservation board has tion board the state engineer” at the be- 
been redesignated the Montana water re- ginning of the section. 


sources board. See paragraph (1), sec. 
89-103 herein. 


89-849. Appointment of referee to take testimony. In said actions 
the state water conservation board, or in any action pending for the ad- 
judication of a water right, any party thereto, may make application 
to the court for the appointment of some competent person or persons to 
act as a referee or referees in said cause and to take testimony therein, 
and the court may appoint a referee or referees who shall proceed as 
herein set forth. In said order of reference the court may submit to said 
referee or referees any or all issues of fact in said cause. 


History: En. Sec. 3, Ch. 185, L. 1939; Amendment 


amd. Sec. 8, Ch. 280, L. 1965. The 1965 amendment deleted “the state 
engineer, upon direction of” after “In said 


“ 5 
Compiler's Notes actions” at the beginning of the section. 


The state water conservation board has 
been redesignated the Montana water re- 
sources board. See paragraph (1), sec. 
89-103 herein. 


89-851. Duties of Montana water resources board—scope of examina- 
tion of streams—surveys, reports, maps and plats may be introduced as 
evidence. The state water conservation board shall either before or 
after the bringing of such action do all things, make all surveys, and 
perform all services required by said board in the securing of all necessary 
information and making same available to persons who may be interested 
therein including the courts of this state. The state water conservation 
board or some qualified employee may proceed to make an examination of 
any stream or streams as required by said board and the works diverting 
therefrom, said examination to include the measurement of the dis- 
charge of said stream and of the carrying capacity of the various ditches 
and canals, and examination of the irrigated lands and an approximate 
measurement of the lands irrigated from the various ditches and canals, 
and to take such other steps and gather such other data and information 
as may be essential to the proper understanding of the relative rights 
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of the parties interested, which said observation and measurement shall 
be reduced to writing and made a matter of record, and it shall be the 
duty of the state water conservation board to make or cause to be made 
such maps or plats thereof as deemed necessary or shall be required. Any 
or all such surveys, reports, maps and plats may be furnished to the 
judge of said court or the referee or referees mentioned herein and may 
be introduced as evidence in such proceedings; provided that the costs and 
expenses incurred in carrying out the provisions of this section shall be 


paid by the state water conservation board. 


History: En. Sec. 5, Ch. 185, L. 1939; 
amd. Sec. 9, Ch. 280, L. 1965. 


Compiler’s Notes 


The state water conservation board has 
been redesignated the Montana water re- 
sources board. See paragraph (1), sec. 
89-103 herein. 


Amendment 


The 1965 amendment substituted “state 
water conservation board” for “state en- 
gineer” at the beginning of the section, 
at the beginning of the second sentence, 
and near the end of the second sentence; 


conservation board or upon the direction 
of the court” before “do all things” in 
the first sentence; substituted “persons” 
for “said board or others” near the end 
of the first sentence; substituted “em- 
ployee” for “assistant” near the beginning 
of the second sentence; deleted “at his 
office” after ‘matter of record” in the sec- 
ond sentence; deleted “by said _ board, 
and to file with said board a detailed re- 
port and copies of such maps or plats 
covering such information so acquired by 
him” at the end of the second sentence; 
and made other minor changes in phrase- 
ology. 


deleted “upon direction of the state water 


CHAPTER 9—YELLOWSTONE RIVER COMPACT—RATIFICATION OF 


Section 89-907. Filing written statement with Montana water resources board. 


89-908. Duty to install weir or other measuring device. 
- 89-909. Duty to measure water. 
89-912. Montana water resources board to make rules and regulations. 
89-914. Montana water resources board to make record available. 
89-907. Filing written statement with Montana water resources board. 


Any person claiming an appropriative right to the use of any water of any 
interstate tributary which right was acquired after January 1, 1950, shall 
within sixty days after the approval of this act, or before he diverts any 
water, file with the state water conservation board at its office in Helena, 
Montana, a written statement containing the following information: 

(a) The name of the claimant and his address. 


(b) Date of appropriation or the date when the water was. first 
applied to a beneficial use. 


(c) The quantity of water claimed. 

(d) The name of the stream, river or other source of water from 
which the diversion is made, if it has a name, and if it does not, such a 
description as will identify the same. 

(e) The purpose for which the water is claimed and the place of 
intended use. 

(f{) The means of diversion. 

(zg) Whether or not a weir or other device for measuring the water 
intended to be diverted has been installed in his ditch or other means 
of diversion. 
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(h) If a notice of appropriation was filed with the county clerk and 
recorder, as provided by section 89-810, the name of the county where it 
was filed. } 


(i) Whether the appropriation was made from an adjudicated or 
nonadjudicated stream, river or other source of water. 


The written statement shall be verified by the affidavit of the claimant 
or someone in his behalf, which affidavit must state that the matters and 
facts contained in the written statement are true. 


History: En. Sec. 3, Ch. 92, L. 1953; Amendment 


amd. Sec. 10, Ch. 280, L. 1965. The 1965 amendment substituted “state 
water conservation board” for “state en- 


Sy b] 
Compiler's Notes } gineer” in the first paragraph; and made 
The state water conservation board has 4 minor change in phraseology. 


been redesignated the Montana water re- 
sources board. See paragraph (1), sec. 
89-103 herein. 


89-908. Duty to install weir or other measuring device. Any person 
claiming an appropriative right to use any waters of any interstate 
tributary of the Yellowstone river which right was acquired subsequently 
to January 1, 1950, shall, after the approval of this act and before he 
diverts any such water, install in his ditch, or other means of diversion, 
a weir or other measuring device so that all of the water to be diverted 
by him can be accurately measured. The installation of a weir or other 
measuring device is subject to the approval of the state water conserva- 
tion board, and if in its judgment such weir or other measuring device, 
or the installation of the same, is defective so that the water cannot 
be accurately measured, it may order the installation of an accurate 
measuring device and the claimant shall not divert any water until he 
complies with such order. 


History: En. Sec. 4, Ch. 92, L. 1953; Amendment 


amd. Sec. 11, Ch. 280, L. 1965. The 1965 amendment substituted “state 
water conservation board” for “state en- 


Compiler’s Notes . : 
h P ’ gineer” in the second sentence; and made 
The state water conservation board has minor changes in phraseology. 


been redesignated the Montana water re- 
sources board. See paragraph (1), sec. 
89-103 herein. 


89-909. Duty to measure water. It shall be the duty of every said 
claimant to measure all the water being diverted by him and to keep 
accurate records thereof on forms prescribed and furnished by the state 
water conservation board, and within fifteen days after the first day of 
November of each year to file such written records with the state water 
conservation board at its office in Helena, Montana. 


History: En. Sec. 5, Ch. 92, L. 1953; Amendment 


amd. Sec. 12, Ch, 280, L. 1965. The 1965 amendment substituted “state 
water conservation board” for “state en- 


s > 
rege Notes m daiaetia gineer” in two places; and made a minor 
The state water conservation board has change in phraseology. 


been redesignated the Montana water re- 
sources board. See paragraph (1), sec. 
89-103 herein. 
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89-912. Montana water resources board to make rules and regulations. 
The state water conservation board shall prescribe and enforce reasonable 
rules and regulations consistent with this act and the Yellowstone River 
Compact. | 
History: En. Sec. 8, Ch. 92, L. 1953; 
amd. Sec. 13, Ch. 280, L. 1965. 
Compiler’s Notes 


The state water conservation board has 
been redesignated the Montana water re- 


sources board. See paragraph (1), sec. 
89-103 herein. 
Amendment 


The 1965 amendment substituted “state 
water conservation board” for ‘state en- 
gineer.” 


89-914. Montana water resources board to make record available. The 
state water conservation board shall furnish and make available to the 
Yellowstone river compact commission, from the records filed in its 
office, all appropriative rights to the use of the waters of the interstate 
tributaries of the Yellowstone river in the state of Montana, acquired 
after January 1, 1950, the amount of the annual diversions from said 
interstate tributaries and any other information that its records may 
disclose as may be required by the Yellowstone river compact commission. 

History: En. Sec. 10, Ch. 92, L. 1953; 
amd. Sec. 14, Ch. 280, L. 1965. 


Compiler’s Notes 

The state water conservation board has 
been redesignated the Montana water re- 
sources board. See paragraph (1), sec. 
89-103 herein. 


Amendment 

The 1965 amendment substituted “state 
water conservation board” for “state en- 
gineer’; and made minor changes in 
phraseology. 


CHAPTER 10—WATER COMMISSIONERS—DETERMINATION 
OF JOINT RIGHTS 


89-1001. (7136) Appointment of water commissioners—authority, etc. 
References 
Allen v. Wampler, 143 M 486, 392 P 

24,82. 

89-1015. (7150) Complaint by dissatisfied user—procedure on. 


Purpose of Summary Proceeding 


The district court had no authority in 
a proceeding under this section to approve 
a method of distribution which changed 
the point of diversion of water to a tract 
and changed the transportation ditch 


thereto, as the only function of the court 
in such a proceeding is to determine 
whether the water involved is being allo- 
cated in compliance with existing decrees 
and not to decree new water rights. Allen 
v. Wampler, 143 M 486, 392 P 2d 82. 


CHAPTER 12—IRRIGATION DISTRICTS—ORGANIZATION 


Section 89-1201. 


Creation of irrigation districts—percentage of titleholders required— 


what constitutes evidence of title—report of Montana water re- 
sources board—payment of expenses. 
89-1208. Compensation of commissioners—penalty for interest in contract— 


bonds of commissioners. 


89-1201. (7166) Creation of irrigation districts—percentage of title 
holders required—what constitutes evidence of title—report of Montana 
water resources board — payment of expenses. (1) and (2). * * * 
[Same as parent volume. | 
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(3) Before any such district shall be established, there shall be 
presented to the district court at the hearing on the petition for such 
establishment, a written report or opinion from the state water conserva- 
tion board on the engineering features involved and the possibilities of 
water supplies accompanied by a copy of the decree of the district court 
showing the adjudicated water rights in said streams from which said 
waters are to be diverted. For this purpose, a copy of the petition pro- 
vided for in section 89-1202 and of all maps and other papers filed with 
the same, shall be filed with the state water conservation board at the 
time the original petition is filed with the clerk of the district court. The 
expense, if any, incurred by the state water conservation board in the 
investigation and report upon the proposed district shall be certified, 
with the report, and that said board shall, within a period of one hundred 
twenty days from the filing of said petition with the state water conserva- 
tion board, render its report, as herein provided, to the said district court, 
and shall be assessed as costs in said hearing, which costs shall be paid 
by the district in event of its establishment and in event such petition be 
denied, then such costs shall be paid by the petitioners; provided, how- 
ever, that such report or opinion shall be not requested or obtained, and 
shall not be necessary, whenever it is proposed to co-operate with the 
United States under the federal reclamation laws heretofore or hereafter 
enacted, or under any act of Congress which shall permit of the per- 
formance by the United States of work in this state, for the purposes of 
construction of irrigation works, including drainage works, or for pur- 
chase, extension, operation or maintenance of constructed works, or for 
the assumption, as principal or guarantor, of indebtedness to the United 
States on account of district laws. 


History: The first irrigation district sources board. See paragraph (1), sec. 
act was Ch. 70, L. 1907, appearing as Secs. 89-103 herein. 
2309-2402, Rev. C. 1907; repealed by Ch. 
146, L. 1909. Amendment 

This section en. Sec. 1, Ch. 146, L. The 1965 amendment substituted “the 
1909; amd. Sec. 1, Ch. 153, L. 1917; amd, state water conservation board” or “said 
Sec. 1, Ch. 116, L. 1919; re-en. Sec. 7166, board” for “the state engineer” or “said 
R. C. M. 1921; amd. Sec. 1, Ch. 157, L. engineer” in five places in subsection (3); 
1923; amd. Sec. 1, Ch. 112, L. 1925; amd. deleted “(other than his salary)” which 


Sec. 15, Ch. 280, L. 1965. followed “incurred by the state engineer” 
near the beginning of the third sentence 
Compiler’s Notes of subsection (3); and made other minor 


The state water conservation board has Changes in phraseology in subsection (3). 
been redesignated the Montana water re- 


89-1208. (7173) Compensation of commissioners—penalty for interest 
in contract—bonds of commissioners. ‘The commissioners, when sitting as 
a board or when engaged in the business of the district, shall each receive 
not to exceed ten dollars ($10.00), per day for services, and, in addition 
thereto, their necessary expenses in attending meetings, or ane other- 
wise engaged on district business, including premiums on qualifying 
bonds and any other bonds required of them in connection with their office, 
provided such expenses and per diem be approved by a unanimous vote 
of said board. 

No commissioner or any other officer named in this act shall in any 
manner be interested directly or indirectly, in any contract awarded or to 
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be awarded by the board, or in the profits derived therefrom; and for 
any violation of this provision, such officer shall be deemed guilty of a 
misdemeanor and his conviction thereof shall work forfeiture of his office 
and he shall be punished by a fine not exceeding five hundred dollars 
($500.00), or by imprisonment in the county jail not exceeding six (6) 
months or by both such fine and imprisonment. 


The commissioners of said irrigation district shall each furnish a 
bond in the penal sum of twenty-five hundred dollars ($2500.00), with 
corporate surety conditioned for the faithful performance of their duties 
under this act, and the secretary shall furnish bond, with corporate 
surety, in the sum of one thousand dollars ($1000.00), conditioned for 
the faithful performance of his duties pursuant to this act, and for the 
proper and safekeeping of the records and documents of said district, 
in all cases where the obligations of said district, either existing or pro- 
posed, total two hundred and fifty thousand dollars ($250,000.00) or over. 
In all other cases the bond for said commissioners shall be in the sum 
of one thousand dollars ($1000.00). 

History: En. Sec. 8, Ch. 146, L. 1909; Amendment 
amd. Sec. 1, Ch. 120, L. 1921; re-en. Sec. TheavilGse amendrient dincteasedhéthe 


7173, R. C. M. 1921; amd. Sec. 3, Ch. 157, daily compensation of the commissioners 


167719235; amd-«Sec;'1,: \Ch.116,, L...°1927; t forth in the first lf 
amd. Sec. 1, Ch. 15, L. 1929; amd. Sec. 1, $10, ee 


Ch. 62, L. 1965. 


CHAPTER 17—IRRIGATION DISTRICTS—BONDS 


Section 89-1708. Delivery of bonds—disposition of proceeds. 


89-1708. (7215) Delivery of bonds—disposition of proceeds. In the 
event that bonds are sold for cash, they shall be delivered by the board of 
commissioners to the county treasurer of the county wherein the office of 
the district is located, who shall deliver them to the purchaser upon 
receipt of the purchase price therefor, and after making a complete record 
of the same. Delivery of the bonds sold may be made by the county 
treasurer to the purchaser at any place or places within or without the 
state of Montana, and said county treasurer may receive the proceeds of the 
sale of said bonds at said place or places of delivery. The county 
treasurer shall thereupon place the proceeds of said sale to the credit of said 
district; and the same shall be paid out by the county treasurer only upon 
the written order of the board of commissioners, signed by the president 
and secretary under the seal of the district. Said proceeds shall be 
expended for the purpose or purposes for which said bonds were issued, 
and for no other. Provided, in case any portion of the funds realized from 
the sale of bonds are not needed immediately for the purpose for which 
said bonds were issued, the board of commissioners whenever, in its 
judgment, the same. may be to the best interests of the district, shall have 
the power and authority to direct the investment of such funds, and any 
other surplus funds of the district, or any portion thereof, in interest- 
bearing securities of the United States, or of the state of Montana, or 
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in interest-bearing certificates of deposit of national or state banks ap- 
proved by the state superintendent of banks; provided, however, that in 
the event of such deposit said banks shall first furnish an indemnity 
bond to be approved by said board of commissioners and the state super- 
intendent of banks. The county treasurer shall transfer to the credit of the 
district, and place to the credit of such fund or funds as the board of 
commissioners may direct, all interest received upon money or securities 
of the district entrusted to his care. 


History: En. Sec. 45, Ch. 146, L. 1909; 
re-en. Sec. 7215, R. C. M. 1921; amd. Sec. 
10, Ch. 157, L. 1923; amd. Sec. 1, Ch. 258, 
L. 1967. 


Amendments 


The 1967 amendment inserted “and any 
other surplus funds of the district” after 
“investment of such fund” in the fifth 
sentence. 


CHAPTER 18—IRRIGATION DISTRICTS—TAXES AND ASSESSMENTS 


89-1832. (7250) 
Highway Condemnation 


State highway commission acquiring 
land for highway purposes is not liable 
for assessment and taxes by irrigation 
district since land taken will no longer 
benefit from services provided by district, 


Sale or transfer of lands. 


notwithstanding contention of district that 
takings so reduced total irrigable acreage 
of district as to increase per-acre cost of 
operation and maintenance of remainder. 
Helena Valley Irrig. Dist. v. State High- 
way Commission, 150 M 192, 433 P 2d 791. 


CHAPTER 29—APPROPRIATION AND REGULATION OF 
GROUND WATER 


As used in this act or regulations 


Filing—notice of appropriation—notice of completion. 


issued 


Section 89-2911. Definitions. 
89-2913. 
89-2911. Definitions. 
hereunder: 
CBYNLOT (CE) Ae to 7 eo aine asepatenian OFlIne, | 


({) “Administrator” means the state water conservation board. 


(g). 


History: En. Sec. 1, Ch. 237, L. 1961; 
amd. Sec. 16, Ch. 280, L. 1965. 


Compiler’s Notes 
The state water conservation board has 


eee Aine ace pareltevoluinies| 


Amendment 

The 1965 amendment substituted ‘“‘state 
water conservation board” for “state en- 
gineer” in paragraph (f). 


been redesignated the Montana water re- 
sources board. See paragraph (1), sec. 
89-103 herein. 


89-2913. Filing—notice of appropriation—notice of completion. 
to (g). * * * [Same as parent volume. |] 


(h) Persons who have put ground water to a beneficial use, including 
subirrigation or other natural process, prior to January 1, 1962, shall, 
within four (4) years after January 1, 1962, file a declaration in the 
office of the county clerk of the county in which the claimed right is 
situated. The declaration shall be made on a form known as a “declaration 
of vested ground water rights” and shall contain the following informa- 
tion: (1) the name and address of the claimant; (2) the beneficial use 
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on which the claim is based; (3) the date or approximate date of the 
earliest beneficial use, and how continuous the use has been; (4) the 
amount of ground water claimed; (5) if the beneficial use has been for 
irrigation, the acreage and description of the lands to which such water 
has been applied and the name of the owner thereof; (6) the means of 
withdrawing such water from the ground and the location of each well 
or other means of withdrawal; (7) the date of commencement and com- 
pletion of the construction of the well, wells or other works for with- 
drawal of ground water; (8) the depth of water table; (9) so far as it may 
be available, the type, size and depth of each well or the general specifica- 
tions of any other works for the withdrawal of ground water; (10) the 
estimated amount of ground water withdrawn each year; (11) the log 
of the formations encountered in the drilling of each well; and (12) such 
other information of a similar nature as may be useful in carrying out 
the policy of this act. 

The county clerk shall transmit copies to the office of the adminis- 
trator, and the bureau of mines and geology. The administrator shall 
attend to filing copies in any other counties affected by the appropriation. 

The declaration of vested ground water rights herein provided for shall 
be taken and received in all courts of this state as prima facie evidence 
of the statements therein contained. 

Failure to comply with this requirement shall in no wise work a for- 
feiture of such rights, or prevent any such claimant from establishing 
such rights in the courts, but he must maintain the burden of proving 
such unrecorded rights. Provided, however, that persons who have filed 
the water well log form, provided for in sections 1 and 2 of chapter 58, 
session laws of Montana, 1957, shall be deemed to have complied with the 
requirements of this section. These latter forms may be returned to the 
county clerks by the administrator for the purpose of correction or for 
the entry of material facts necessary to fully complete the filing. 

History: En. Sec. 3, Ch. 237, L. 1961; Amendment 


amd, Sec. 1, Ch. 21, L. 1965. The 1965 amendment substituted “four 
(4) years” for “two (2) years” in the first 
sentence of subsection (h). 


CHAPTER 33—COUNTY AND MUNICIPAL PARTICIPATION IN 
FLOOD,CONTROL AND WALLER ICONSERW AETON 


Section 89-3301. Participation in projects authorized—work which may be undertaken. 

89-3302. Water conservation and flood control activities declared public 
purpose. 

89-3303. Acquisition of property—condemnation. 

89-3304. Acceptance of aid—assumption of remaining cost. 

89-3305. Right of way and construction costs. 

89-3306. Direction of project. 

89-3307. Contributions to right of way costs—agreement to maintain works. 

89-3308. Street or road fund used. 

89-3309. Levy of special assessment—apportionment to property benefited. 

89-3309.1. Charges to be levied. 

89-3310. Contracts for use of railroads and highways. 

89-3311. Division of work into parts—separate proceedings for parts. 

89-3312. Indebtedness and bonds—bond election—tax levy to pay indebted- 
ness. : 

89-3313. Powers additional. 

89-3314. Provisions to provide alternative method. 
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89-3301. Participation in projects authorized—work which may be 
undertaken. Cities, towns or counties, through their councils, boards of 
county commissioners, or other governing body, are hereby empowered, 
either individually or jointly, to engage or participate in the establishment 
of water conservation and flood control projects within the limits of 
such city, town or county for the protection or reclamation of property 
situated therein from floods or high waters and to protect property therein 
from the effects of flood water, and for the conservation, development, 
storage, distribution, drainage and utilization of water for purposes benefi- 
cial to the district, such purposes to include but not be limited to industrial 
and municipal water supply, recreation and wildlife, irrigation, streamflow 
stabilization, household and domestic use and pollution abatement, when- 
ever the establishment of such a water conservation and flood control 
system shall, in the judgment of the city council, board of county com- 
missioners or other governing body, be conducive to public convenience 
and welfare. Such cities, towns or counties may in accordance with the 
provisions of this act individually, jointly or severally, or in co-operation 
with the federal or state government or any department or agency thereof, 
and with each other, deepen, widen, straighten, alter, change, divert or 
otherwise improve the watercourses within or without their limits, by 
constructing levees, dikes, embankments, structures, impounding reservoirs 
or conduits, and improve, widen and establish streets, alleys and boulevards 
across and adjacent to the abandoned or new channel or conduit and pro- 
vide for the payment of the cost and maintenance of such project or 
projects under the terms of this act. The boundaries of a project once 
established shall not be extended without the vote of a majority of the 
electors residing in the area proposed to be annexed. Such electors to 
be determined and such election to be held in accordance with the provi- 
sions of section 89-3312 of this act. 


History: En. Sec. 1, Ch. 272, L. 1965; ($1) from the general fund of the state 


amd. Sec. 1, Ch. 284, L. 1967. 


Title of Act 


An act authorizing cities, towns or 
counties to participate in flood control or 
flood prevention projects, to acquire prop- 
erty for such purpose, to accept federal 
aid for such purpose, providing for divi- 
sion of expenses in connection with such 
purpose, providing for assessments, per- 
mitting the cities, towns or counties to 
enter into certain contracts in pursuance 
of such purpose, authorizing the issuance 
of general obligation bonds for such pur- 
pose upon an election thereon, authoriz- 
ing the state water conservation board to 
co-ordinate such activities when two or 
more counties are involved and for that 
purpose appropriating to the state water 
conservation board the sum of one dollar 


89-3302. 
public purpose. 


of Montana for the biennium commencing 
July 1, 1965, containing a repealing clause 
and containing a savings clause. 


Amendments 


The 1967 amendment substituted “water 
conservation and flood control projects” 
for “a flood control or. flood prevention 
project” after “establishment of” in the 
first sentence, inserted “and for the con- 
servation, development, * * * pollution 
abatement” before “whenever” and in- 
serted ‘“‘water conservation and” after 
“such a”; inserted “or state” after “fed- 
eral’ in the second sentence, substituted 
“such project or projects” for ‘‘such flood 
control project” before “under the terms” 
near the end of the second sentence and 
added the last sentence. 


Water conservation and flood control activities declared 
Such water conservation and flood control activities, their 


establishment, construction, operation and maintenance as authorized by 
this act are declared to be for the protection of the tax base of the city, 
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town or county, for the protection of public roads, lands and improve- 
ments, and for the protection of the public health, sanitation, safety and 
for improvement of the general welfare. 


History: En. Sec. 2, Ch. 272, L. 1965; conservation and” after “Such” at the be- 
amd. Sec. 2, Ch. 284, L. 1967. ginning of the section and inserted “for 
improvement of the” before “general wel- 


Amendments fare’ at the end of the section. 


The 1967 amendment inserted ‘water 


89-3303. Acquisition of property—condemnation. Cities, towns and 
counties may acquire by gift, purchase or condemn and appropriate 
private property within the limits of the project, including the right to 
cross railroad right of way and property and highway right of way and 
property, so as not to impair the previous public use, as may be neces- 
sary to carry into effect the provisions of this act, and to provide an 
outlet for the watercourses, either natural or artificial, which may be 
deepened, widened, straightened, altered, changed, diverted or other- 
wise improved under the provisions of this act. All provisions of the laws 
of the state of Montana relating to the condemnation of lands for public 
purposes shall apply to the provisions thereof in and so far as applicable. 

History: En. Sec. 3, Ch. 272, L. 1965; Amendments 


amd. Sec. 3, Ch. 284, L. 1967. The 1967 amendment deleted “flood 
control” before “project.” 


89-3304. Acceptance of aid—assumption of remaining cost. Cities, 
towns and counties may in accordance with the provisions of this act ac- 
cept funds and property or other assistance, financial or otherwise, from 
federal, state and other public or private sources for the purpose of 
aiding the construction and maintenance of water conservation and flood 
control projects; and co-operate and contract with the state or federal 
government, or any department or agency thereof, in furnishing assurances 
and meeting local co-operation requirements of any project involving con- 
trol, conservation and use of water. 

History: En. Sec. 4, Ch. 272, L. 1965; use of water” for “federal aid in the doing 


amd. Sec. 4, Ch. 284, L. 1967. of the acts provided in sections 1 and 3 
hereof, and may assume such portion of 
Amendments the cost thereof not discharged by such 


The 1967 amendment substituted “funds federal aid” after “this act accept.” 
and property or other assistance * * * and 


89-3305. Right of way and construction costs. The cost of all right 
of way acquired by purchase or condemnation may be borne by the city, 
town or county together with any other property rights which may be 
required in furtherance of such projects, and the work of actual construc- 
tion and the cost thereof may be borne by the federal government. 

History: En, Sec. 5, Ch. 272, L. 1965. 


89-3306. Direction of project. This act contemplates that the actual 
direction of the project and the doing of the work in connection there- 
with is assumed by either the state or the federal government and the 
city, town or county provides and.assumes the cost of necessary right of 
way over and above such contributions in that regard as the federal 
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government may choose to make. Under such limitation all appropriate 
portions of this act shall apply. 


History: En. Sec. 6, Ch. 272, L. 1965; 
amd. Sec. 5, Ch. 284, L. 1967. 


Amendments 


The 1967 amendment inserted 
the state or” after “assumed by.” 


“either 


89-3307. Contributions to right of way costs—agreement to maintain 
works. Cities, towns and counties in furtherance of such water conserva- 
tion and flood control projects may accept contributions to enable them 
to pay for necessary right of way. They may also enter into agreement with 
the federal government to maintain levees, dikes, or other construction 
and to do all other acts required by the federal government in maintain- 
ing the work when completed. 


History: En. Sec. 7, Ch. 272, L. 1965; 
amd. Sec. 6, Ch. 284, L. 1967. 


Amendments 


The 1967 amendment inserted ‘water 
conservation and” before “flood control.” 


89-3308. Street or road fund used. The coincil, board or governing 
body shall have power to allocate a portion of the street or road fund, 
as the case may be, for the purpose of acquiring right of way or the 
operation and maintenance of completed projects. 


History: En. Sec. 8, Ch. 272, L. 1965; 
amd. Sec. 7, Ch. 284, L. 1967. 


Amendments 


The 1967 amendment inserted ‘‘opera- 
tion and” before “maintenance”; and de- 
leted “flood control” before “projects.” 


89-3309. Levy of special assessment—apportionment to property bene- 
fited. Any city, town or county that shall establish a water conservation 
or flood control system or both pursuant to this act may for the purpose of 
providing funds for the operation and maintenance thereof levy an annual 
special assessment against all real property in the area benefiting from such 
system. Such special assessment shall be levied against each lot or parcel 
of land in the benefited area for that portion of the money required which 
its area bears to the total area of all of the lands to be assessed; or said 
assessment may, at the option of the governing body of the city, town 
or county, as the case may be, be based upon the taxable valuation, as 
stated in the last completed county assessment roll, of the lots or parcels of 
land exclusive of improvements thereon, within said benefited area, in which 
case each lot or parcel of land to be assessed shall be assessed with that 
part of the amount of money required which its taxable valuation bears 
to the total taxable valuation of all of the lands to be assessed. Provided, 
however, that where the benefited area lies in more than one county or lies 
both within a county and also a city or town, the same method of assess- 
ment shall be used for each governing body. Such special assessments for 
the operation and maintenance of any system authorized by this act shall 
be levied as are other special improvement levies as required by law. _ 

History: En. Sec. 9, Ch. 272, L. 1965; 
amd. Sec. 8, Ch. 284, L. 1967. 


Amendments 


sentences for former second sentence 
which read, “Such special assessment 
shall be apportioned among the several 
lots or parcels of real property in the 


The 1967 amendment inserted “water 
conservation or” before “flood control’; 
inserted “or both” before “pursuant”; 
substituted the present second and third 


benefited area in proportion to the bene- 
fit conferred”; and, in the last sentence 
deleted “flood control” before “system.” 


COUNTY AND MUNICIPAL PARTICIPATION 89-3310 

89-3309.1. Charges to be levied. Cities, towns and counties may for 
the purpose of providing funds for the operation and maintenance of 
completed projects, fix, maintain and collect fees, rents, tolls and other 
_ charges for services rendered or facilities provided. In fixing such rate, fee, 
toll or rent the governing body shall charge for water furnished for 
household use, domestic use, irrigation use, industrial use, municipal use 
and for water used for streamflow stabilization a fee sufficient to pay the 
proportionate share of the repairs, maintenance and operating expenses 
as such use bears in economic value, such economic value to be determined 
by the governing body, to the total economic value of the total use of said 
facilities of the project or projects. For the benefits received by areas with- 
in the boundaries of the project or projects for flood prevention, flood con- 
trol and pollution abatement, the governing body shall determine a reason- 
able valuation or charge, which valuation or charge shall be certified by 
them to the county commissioners prior to the time general taxes are levied 
and assessed and it shall be the obligation of the county commissioners 
to levy a special assessment as provided for in section 89-3309 against 
such area or areas sufficient to provide revenues for the repairs, mainte- 
nance and operating expenses of the project. For recreation use the 
governing body shall first determine the share of the costs of operation, 
repairs and depreciation to be charged against such uses, and from this 
figure shall subtract the estimated amount of fees and tolls collected for 
such uses; the deficiency, if any, shall be certified to the county com- 
missioners in the same way as the charges for flood prevention, flood 
control, etc. and special assessments be levied by the county commissioners 
in the manner set out herein. The council, board of county commissioners 
or other governing body shall also have the authority to receive and 
accept appropriations and contributions from any source of either money 
or property or other things of value, to be held, used, and applied for the 
purposes in this act provided. 


History: En. Sec. 9, Ch. 284, L. 1967. 


Title of Act 


An act amending sections 89-3301, 89- 
3302, 89-3303, 89-3304, 89-3306, 89-3307, 


water projects by cities and counties; to 
change the method of levying the special 
assessment to pay for such projects; au- 
thorizing cities and counties to charge 
fees for services and facilities provided by 


89-3308, 89-3309, 89-3310, 89-3311, R. C. 
M. 1947, relating to city and county flood 
control projects, to authorize multiple use 


such projects; and providing an effective 
date. 


89-3310. Contracts for use of railroads and highways. Any city, town 
or county may contract with any railroad company or with the state 
highway commission for the use of railroad or highway rights of way and 
embankments, and other railroad or highway property which can be 
utilized by such city, town or county for the purpose of water conserva- 
tion or flood control or protection as part of its water conservation or 
flood control system, or both, for any period not exceeding ninety-nine 
(99) years. 

History: En. Sec. 10, Ch. 272, L. 1965; 
amd. Sec. 10, Ch. 284, L. 1967. 

Amendments 

The 1967 amendment inserted 


conservation or” before “flood control” 
wherever found in this section; inserted 
“or both” before “for any period.” 


“water 
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89-3311. Division of work into parts—separate proceedings for parts. 

Whenever any city, town or county has begun a water conservation or 
flood control system, or both, under this act, the council, board or other 
governing body shall have the power to divide the work into parts, sections 
or districts; to omit parts of said work and to contract for any part or 
section separately and proceed therewith the same as if the entire work or 
improvements were contracted for, done or made. 

History: En. Sec. 11, Ch. 272, L. 1965; 
amd. Sec. 11, Ch. 284, L. 1967. 


Amendments 
The 1967 amendment inserted 


conservation or’ before “flood control”; 
and inserted “or both” before “under this 
aGts 


“water 


89-3312. Indebtedness and bonds—bond election—tax levy to pay in- 
debtedness. Cities, towns and counties are hereby authorized to contract 
indebtedness and to issue general obligation bonds to provide funds for 
the payment of the cost of improvements contemplated by this act by 
following the following procedures: 


The governing body of the city, town or county may call a special 
election to vote upon the proposition of issuing said bonds or may submit 
the proposition as a special question at a regular municipal or general 
election. The notice of the election’ and the election itself shall be carried 
out in accordance with sections 11-2301 through 11-2330, Revised Codes 
of Montana, 1947, as amended, as to cities, and in accordance with sections 
16-2002 through 16-2050, Revised Codes of Montana, 1947, as amended, as 
to the counties. 

Taxes for the payment of said bonds shall be levied in accordance 
with sections 11-2301 through 11-2330 and sections 16-2002 through 16- 
2050, Revised Codes of Montana, 1947, as amended, as to cities and 
counties, respectively. The indebtedness incurred for the purposes herein 
provided shall not be considered an indebtedness for general or ordinary 
purposes and shall not be charged against or counted as part of the levies 
available for general or ordinary purposes. 

History: En. Sec. 12, Ch. 272, L. 1965. 


89-3313. Powers additional. This act, and each section thereof, shall 
be construed as granting additional power without limiting the power 
already existing in cities, towns and counties. 


History: En. Sec. 13, Ch. 272, L. 1965. 


Appropriation 

Section 14 of Ch. 272, Laws 1965, ap- 
propriated $1.00 to the water conservation 
board from the general fund for the 
biennium commencing July 1, 1965. 


Separability Clause 

Section 15 of Ch. 272, Laws 1965 read 
“If a part of this act shall be declared 
to be invalid, all valid parts that are sev- 


erable from the invalid parts remain in 
effect. If a part of this act is declared to 
be invalid in one or more of its applica- 
tions, the part remains in effect in all 
valid applications that are severable from 
the invalid applications.” 


Repealing Clause 


Section 16 -of Ch. 272, Laws 1965 re- 
pealed all acts and parts of acts in conflict 
therewith. 


89-3314. Provisions to provide alternative method. The provisions of 
this chapter and the methods of organization of water conservation and 
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flood control projects are hereby declared to be an alternative method to 
any other method proposed by any law now in existence or hereafter en- 
acted for the creation of such projects and it is hereby declared that 
no provision hereof shall be amended or repealed by implication or other- 
wise as being in conflict with any existing law or future enactment unless 
specifically so declared by the legislature. 


History: En. Sec. 12, Ch. 284, L. 1967. vided the act should be in effect from and 
B after its passage and approval. Approved 
Effective Date March 2, 1967. 


Section 13 of Ch. 284, Laws 1967 pro- 


CHAPTER 34—CONSERVANCY DISTRICTS 


Section 89-3401. Organization of conservancy districts and construction of works a 

public use—benefits. 

89-3402. Purpose of act. 

89-3403. Definitions. 

89-3404. Preliminary survey—written request. 

89-3405. Action by water board upon receipt of request. 

89-3406. Hearing by water board. 

89-3407. Feasibility study and report—adjustment of proposed boundaries. 

89-3408. Procedure for organization of district. 

89-3409. Court hearing on organization petition—election—voters needed to 
organize—no jurisdiction to determine priority of appropriation. 

89-3410. Filing of documents after organization. 

89-3411. Reimbursement for expenses of organizing election. 

89-3412. Appointment of directors—terms of office—vacancies—first annual 
meeting—corporate surety bond. 

89-3413. Selection of offcers—bylaws and rules—minutes—regular and special 
meetings. 

89-3414. Powers of directors. 

89-3415. Participation in federal programs. 

89-3416. Assessments. 

89-3417. Notice of public budget hearing. 

89-3418. Directors to inform county assessor and treasurer annually concern- 
ing budget, special assessments and realty—multi-county districts. 

89-3419. Collection of special assessments—multi-county districts—investment 
of surplus funds— interest. 

89-3420. Condemnation authorized—water rights. 

89-3421. Annual written report of directors’ activities. 

89-3422. State examiner to examine financial records—report—fee. 

89-3423. Persons entitled to vote. 

89-3424. Election procedures. 

> 89-3425. Challenging voters—oath—penalty for false subscription. 

89-3426. Issuance of bonds—maximum term and interest rate—sale as single 
issue of multi-purpose bonds. 

89-3427. Determination of amount of bonds to be issued. 

89-3428. Resolution for issuance of bonds—notice—election. 

89-3429. Approval of bond issue at election—authorizes assessments—record- 
ing of election results—validity. of election—single proposition. 

89-3430. Resolution providing for form, execution and issuance of bonds—bids 
—private sale—sale price—rejection of bids. 

89-3431. Comparable to municipal bonds—exempt from taxation. 

89-3432. Interim receipts—negotiability. 

89-3433. Registration of bonds—copy to be furnished county treasurer. 

89-3434. Deposit of sales proceeds—disposition—investment. 

89-3435. Refunding bonds authorized—redemption. 

89-3436. Fund for retirement of bonds—investment and disbursement. 

89-3437. Revolving funds—purpose—excess money—funds deposited with 
county treasurer. 

89-3438. Petition for merger of districts—hearing and notice—merger into 
new district—inclusion in another district—mayjority of electors 
may kill merger by petition—existing obligations. 
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89-3439. Procedure for annexing realty. 

89-3440. Pre-annexation bonds not lien without prior agreement. 

89-3441. Exclusion of territory from district—procedure. 

89-3442. Procedure for dissolution of district. 

89-3443. Dissolution election—majority approval required. 

89-3444. Submission of termination plan—termination by directors. or 
receiver—court order—retention of jurisdiction. 

89-3445. Appointment of receiver—directors’. authority ceases—assessments 
by receiver—annual assessments—disposition of assessments. 

89-3446. Entry of dissolution order—certified copy. 

89-3447. County general funds to receive funds remaining after dissolution— 
proportion. 

89-3448. No power to generate, distribute or sell electric energy. 

89-3449. Other agencies not affected. 


89-3401. Organization of conservancy districts and construction of 
works a public use—benefits. To provide for the conservation and de- 
velopment of the water and land resources of the state of Montana, 
conserve Montana’s water for utilization for beneficial purposes within 
the state, and provide for the greatest beneficial use of water within this 
state, the organization of conservancy districts and the construction of 
works as defined by the act are a public use and will: 

(1) be essentially for the public benefit and advantage of the people 
of Montana; 


(2) benefit all industries of the state; 

(3) encourage economic growth; 

(4) indirectly benefit the state by increasing property valuations; 

(5) directly benefit municipalities by providing adequate supplies of 
water for domestic uses; 

(6) directly benefit lands irrigated or drained by works constructed; 

(7) directly benefit lands now irrigated by stabilizing the flow of 
water in streams and by increasing the flow and return flow of water to 
those streams; 


(8) enhance fish and wildlife habitat; 
(9) improve recreational facilities; and 


(10) promote the comfort, safety, and welfare of the people of 
Montana. 


History: En. Sec. 1, Ch. 100, L. 1969. and development of water and land re- 
; sources of Montana through the creation 

Title of Act of conservancy districts. 

An act providing for the conservation 


89-3402. Purpose of act. The purpose of this act is to enable the for- 
mation of conservancy districts, comprised of area in one or more counties 
to promote the following purposes: 


(1) prevent and control floods, erosion and sedimentation; 
(2) provide for regulation of stream flows and lake levels; 

(3) improve drainage and to reclaim wet or overflowed lands; 
(4) promote recreation; 


(5) develop and conserve water resources and related lands, forest, 
fish and wildlife resources; 
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(6) further provide for the conservation, development, and utiliza- 
tion of land and water for beneficial uses including, but not limited to, 
domestic water supply, fish, industrial water supply, irrigation, livestock 
water supply, municipal water supply, recreation, and wildlife. 

History: En. Sec. 2, Ch. 100, L. 1969. 


89-3403. Definitions. As used in this act unless the context clearly 
indicates otherwise: 

(1) “District” means a conservancy district, which is a public cor- 
poration and a political subdivision of the state. 

(2) “Directors” means the board of directors of a conservancy dis- 
trict. 

(3) “Elector” means a person qualified to vote under section 23 [89- 
3423] of this act. 

(4) “Court” means the district court of the judicial district in which 
the largest portion of the taxable valuation of real property of the pro- 
posed district is located and within the county in which the largest 
portion of the taxable valuation of real property of the proposed dis- 
trict is located within the judicial district. 

(5) “Person” means a natural person; firm; partnership; co-opera- 
tive; association; public or private corporation, including the state of 
Montana or the United States; foundation; state agency or institution; 
county; municipality; district or other political subdivision of the state; 
federal agency or bureau; or any other legal entity. 


(6) “Water board” means the state water resources board. 


(7) “Board of supervisors’ means the board of supervisors of the 
soil and water conservation district in which the largest portion of the 
taxable valuation of real property of the proposed district is located. 

(8) “Works” means all property, rights, easements, franchises, and 
other facilities including, but not limited to, land, reservoirs, dams, 
canals, dikes, ditches, pumping units, mains, pipelines, waterworks sys- 
tems, recreational facilities, facilities for fish and wildlife, and facilities 
to control and correct pollution. 

(9) “Cost of works” means the cost of construction, acquisition, 
improvement, extension and deveopment of works, incuding financing 
charges, interest and professional services. 

(10) “Applicants” means any person residing within the boundaries 
of the proposed district making a request for a study of the feasibility 
of forming a conservancy district. 

(11) “Notice” means publication at least once each week for three 
(3) consecutive weeks in a newspaper published in each county, or if 
no newspaper is published in a county, a newspaper of general circula- 
tion in the county, or counties, in which a district is or will be located. 
The last published notice shall appear not less than five (5) days prior 
to any hearing or election held under this act. 

(12) “Owners” are the person or persons who appear as owners of 
record of the legal title to real property according to the county rec- 
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ords whether such title is held beneficially or in a fiduciary capacity, 
except that a person holding a title for purposes of security is not an 
owner nor shall he affect the previous title for purposes of this act. 
(13) “Taxable valuation” shall mean the valuation determined ac- 
cording to section 84-302, R. C. M., 1947, and does not mean assessed valu- 
ation. 
History: En. Sec. 3, Ch. 100, L. 1969. 


89-3404. Preliminary survey—written request. (1) To request a 
preliminary survey for a proposed conservancy district, the applicants 
shall present a written request to the water board. 

(2) The request shall: 

(a) generally describe the proposed boundaries of the district; 

(b) specify the purpose or purposes of the district; 

(c) list the works contemplated. 


(3) The water board may initiate a preliminary survey without any 
prior request. 
History: En. Sec. 4, Ch. 100, L. 1969. 


89-3405. Action by water board upon receipt of request. (1) Soon- 
er than eleven (11) days after the request is received, the water board 
shall acknowledge the request. 


(2) The water board shall itself, or through co-operating agencies, 
or together with co-operating agencies: 


(a) consult with the board of supervisors and all persons who may 
participate in the proposed project; 

(b) conduct a preliminary survey of the proposed district ; 

(c) estimate costs of works, maintenance, and operation; 

(d) determine sources of financing ; 


(e) reach a tentative decision on the feasibility, desirability and 
compatability with the state water plan of the proposed district; 


(f) adjust the boundaries of the proposed district to improve the 
feasibility, desirability or consistency with the state water plan; 


(zg) sooner than six (6) months after receipt of the request, send 
a report of the preliminary survey to the applicants, the board of super- 
visors, fish and game commission, state soil conservation committee, state 
board of health, and other affected state and federal resource agencies 
for their comments. 
History: En. Sec. 5, Ch. 100, L. 1969. 


89-3406. Hearing by water board. (1) Upon receipt of the prelimin- 
ary survey report the applicants, or any one of them, may request the 
water board to hold a hearing. The water board shall hold the hearing 
sooner than sixty-one (61) days after receipt of the request. Notice of 
the hearing shall be given in accordance with section 3, subsection (11) 


[89-3403 (11)] of this act. 
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(2) If the water board itself initiated the preliminary survey, it 
may hold such a hearing without being requested to do so. 
History: En. Sec. 6, Ch. 100, L. 1969. 


89-3407. Feasibility study and report—adjustment of proposed bound- 
aries. After the hearing, the applicants, or any one of them, may re- 
quest the water board to prepare a detailed feasibility study of the pro- 
posed district. If the water board concludes that the proposed district 
is feasible, desirable, and consistent with the state water plan, it shall 
prepare a feasibility report, and sooner than six (6) months after receipt 
of the request, send copies to the applicants, if any, the fish and game 
commission, state soil conservation committee, state board of health, and 
other affected state and federal water resource agencies. For good cause 
shown based upon the actual technical problems in completing the re- 
port, the water board may use necessary additional time to complete and 
distribute the report. The detailed feasibility report shall describe the 
proposed works and contain an estimate of the cost of the works, the 
means of financing, and the estimated costs of operation and maintenance. 
The water board may adjust the boundaries of the proposed district to 
improve the feasibility, desirability and consistency with the state water 
plan, and to exclude land which would receive no direct or indirect 
benefits from the proposed district. 

History: En. Sec. 7, Ch. 100, L. 1969. 


89-3408. Procedure for organization of district. If in the opinion 
of the water board the feasibility study shows that a district is feasible 
and consistent with the state water plan, the procedure for organization 
is! 

(1) the water board shall file a petition requesting organization 
with the court; 

(2) the petition shall: 

(a) state the name of the proposed district; 


(b) give a legal description of the boundaries of the proposed dis- 
trict, excluding therefrom lands which would receive no direct or in- 
direct benefits from the proposed district; 


(c) describe the purposes of the district; 
(d) describe the works; 


(e) indicate the estimated cost of works, means of financing, and 
estimated costs of operation and maintenance; 


(f) list the taxable valuation of real property in the proposed dis- 
trict, which must be one hundred thousand dollars ($100,000) or more; 


(g) describe the means of repaying capital costs; 


(h) propose the persons who should be represented and the number 
of directors. 

(3) The petition shall be signed by owners of at least fifty-one per- 
cent (51%) of the land outside the limits of an incorporated municipality, 
and not fewer than five per cent (5%) or one hundred (100), whichever 
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is the lesser, of the persons who would qualify as electors within an 
incorporated municipality. 
History: En. Sec. 8, Ch. 100, L. 1969. 


89-3409. Court hearing on organization petition — election — voters 
needed to organize—no jurisdiction to determine priority of appropria- 
tion. (1) Upon receipt of a petition for organizing a district, the 
court shall give notice and hold a hearing on the petition. If the courts 
shall find that the prayer of the petition should be granted, it shall: 


(a) make and file findings of fact specifying those lands that will 
be directly or indirectly benefited by the proposed district, and exclude 
those lands which will not be so benefited; 

(b) make an order fixing the time and place of an organizing elec- 
tion ; 

(c) give notice of an election in the way provided in section 3, sub- 
section (11) [89-3403 (11) ]; 

(d) provide for election judges and fix their compensation ; 

(e) fix the polling place or places as necessary ; 


(f{) order the county clerk to provide pollbooks, ballots, poll lists 
and other necessary election supplies; 


(g) provide for canvassing the results; 
(h) declare the results; 


(i) order and decree the district organized if the requisite number 
of eligible electors vote in favor of organization. 


(2) In order for the district to be organized, fifty-one per cent 
(51%) or more of the eligible electors must vote in the election, and a 
majority of those voting must vote in favor of organization. 


(3) This. act shall not ;confer upon the court jurisdiction to hear, 
adjudicate, and settle questions concerning the priority of appropria- 
tion of water between districts and other persons. Jurisdiction to hear 
and determine priority of appropriation, and questions of right grow- 
ing out of, or in any way connected with a priority of appropriation, 
are expressly excluded from this act and shall be determined as other- 
wise provided by the laws of Montana. 


History: En. Sec. 9, Ch. 100, L. 1969. 


89-3410. Filing of documents after organization. Sooner than 
thirty-one (31) days after the district has been decreed organized, 
the clerk of the court shall transmit to the secretary of state, water 
board, and to the county clerk and recorder in each of the counties 
having lands in the district, copies of the election results, the decree of 
the court incorporating the district, and a description of the boundaries 
of the district. Copies of the same documents shall be filed in the office 
of the secretary of state in the same manner as articles of incorporation 
are required to be filed under the laws governing corporations. Copies 
shall also be filed in the office of the county clerk and recorder of each 
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county in which a part of the district may be. The clerk and recorder 
of each county where the articles are filed and the secretary of state 
Shall collect filing fees as provided by law. 

History: En. Sec. 10, Ch. 100, L. 1969. 


89-3411. Reimbursement for expenses of organizing election. If or- 
ganized, the district shall reimburse the county, or counties, for the ex- 
penses incurred in the organizing election. 

History: En. Sec. 11, Ch. 100, L. 1969. 


89-3412. Appointment of directors—terms of office-—vacancies—first 
annual meeting—corporate surety bond. If a district is organized, the 
court shall: 

(1) establish by court order the number of persons who shall com- 
prise the directors, appoint persons who are electors within the district 
to membership on the board of directors, and fix their compensation. 
The number shall not be less than three (3) nor more than eleven (11) 
persons. In fixing the number and making the appointments the court 
shall consider the interests and purposes to be served by the district. 
Upon a verified petition filed by a majority of the directors and for 
good cause shown, the court may enlarge or reduce the membership of 
the directors, but not to exceed eleven (11) nor to be less than three (3) ; 

(2) fix the terms of office so that approximately one-third (1%) of the 
directors first appointed shall serve for one (1) year; approximately one- 
third (74) shall serve two (2) years;*and. the’*remainder Shall” serve 
three (3) years. All succeeding terms Shall”be three (3) years. Unless 
excused for good cause, a director who misses three (3) consecu- 
tive regular meetings has vacated his postition ; 

(3) fill all vacancies on the board by appointment or reappoint- 
ment; 

(4) specify a date for the first annual meeting of the directors; 

(5) specify the amount and form of a corporate surety bond which 
each member of the directors shall furnish at the expense of the dis- 
trict, conditioned upon his faithful performance of his duties as a direc- 
ohe 

History: En. Sec. 12, Ch. 100, L. 1969. 


89-3413. Selection of officers—bylaws and rules—minutes—regular 
and special meetings. (1) The directors shall select from among them- 
selves a chairman, vice-chairman, secretary, and other necessary officers. 
The directors shall adopt bylaws and rules for the conduct of meetings. 
All official acts of the directors shall be entered in a book of minutes 
to. be kept by the secretary. 

(2) The directors shall establish times for regular meetings and 
may hold special meetings upon the call of the chairman or any two (2) 
members, and (except in case of emergency) upon at least three (3) 
days notice of the time, place, and purpose of the meeting. 

History: En. Sec. 13, Ch. 100, L. 1969. 
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89-3414. Powers of directors. On behalf of the district, the directors 
may: 

(1) adopt an official seal; 

(2) sue and be sued; 

(3) adopt rules to promote and encourage water recreation, includ- 
ing requirements concerning public access areas and facilities, and rules 
respecting the use of reservoirs and waters, picnic sites, and other rec- 
reational areas operated by the district. Rules adopted shall be filed 
with the secretary of directors and shall be available to any interested 
party upon reasonable request; 

(4) enter private property for the purposes of making surveys, pro- 
vided that just compensation for actual damages is made; 

(5) provide for reimbursing of its members for actual expenses; 

(6) appropriate water and initiate or participate in the adjudica- 
tion of streams; 

(7) acquire, undertake, construct, develop, improve, maintain, and 
operate works and all incidental facilities ; 

(8). acquire. by purchase, exchange, giit, lease, grant, devise, or 
otherwise, lands, water, water rights, or rights of way as necessary for 
the execution of any authorized function of the district. Title to all prop- 
erty (including water rights) shall be in the name of the district; 

(9) merge with other special districts as hereinafter provided; 

(10) hold and dispose of property as necessary or convenient in 
the performance of the functions of the district; 

(11) call upon the county attorney or attorney general for such 
legal services as the district may require, or in the discretion of the 
directors, employ private legal counsel; 

(12) withhold the delivery of water upon which there are any de- 
faults or delinquencies of payment, and otherwise dispose of that water 
while the default or delinquency continues ; 

(13) borrow money and incur indebtedness and issue bonds to fi- 
nance works as provided by this act; 

(14) refund bonded indebtedness incurred by the district as pro- 
vided by this act; , 

(15) after a hearing held in accordance with section 17 [89-3417] 
of this act, make assessments sufficient to meet the budgetary require- 
ments for the coming year; 

(16) contract for service, for water furnished, or for the sale of 
water with any person; 

(17) fix and revise from time to time and collect rates, fees, and 
other charges for the services, facilities, or water furnished by the dis- 
trict to any person; 


(18) allocate or reallocate unused waters of the district ; 
(19) co-operate with; accept grants, loans, and other assistance 
from; act as agent for; and enter into agreements with any and all 
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state or federal agencies, and exercise all necessary or convenient powers 
in connection therewith; 

7 (20) enter into any obligation or contract with an agency of the 
federal government for the construction, operation, and maintenance of 
works; or for the assumption as principal or guarantor of indebted- 
ness to the United States on account of district lands under the provi- 
sions of the federal reclamation act and rules established under that 
act; or contract with an agency of the federal government for a water 
supply under any federal act providing for or permitting such a contract. 
However, the action must be approved by a majority of the electors 
voting at an election held as provided in section 24 [89-3424]. If a 
contract is made with an agency of the federal government, the direc- 
tors may deposit bonds of the district with the United States at ninety 
per cent (90%) of their par value, to secure the amount to be paid 
by the district to the United States under any contract, the interest 
on the bonds of the district to be applied as specified by the contract. 
If bonds of the district are deposited with the United States, it is the 
duty of the directors to make an assessment sufficient to meet all pay- 
ments accruing under the terms of any contract with the United States; 

(21) accept appointment of the district as fiscal agent for the United 
States or authorization of the district to make collections of moneys for 
or on behalf of the United States in connection with any federal recla- 
mation projects and the district is authorized to act and to assume the 
duties and liabilities incident to this action. However, the action must 
be approved by a majority of the electors voting at an election held 
as provided in section 24 [89-3424]. The directors may do all things 
required by federal statutes and rules and require prompt payment of 
all charges as a prerequisite to water service; 

(22) in addition to all voted indebtedness, borrow money as _ neces- 
sary but the amount shall not at any one time exceed five per cent 
(5%) of the taxable valuation of real property in the district ; 

(23) mortgage property owned by the district if the terms of the 
mortgage are not inconsistent with the provisions of a resolution author- 
izing the sale of bonds; 

(24) use any surplus funds to purchase outstanding bonds; 

(25) make contracts incidental to the performance of the district’s 
functions, and employ and fix the compensation of employees, agents 
or consultants as are deemed necessary, including but not limited to, a 
manager, attorneys, accountants, engineers, construction and financial ex- 
perts ; 

(26) co-operate with soil and water conservation districts to obtain 
agreements to carry out soil conservation measures and proper farm 
plans from owners of lands situated in the drainage area above each 
retention reservoir to be installed with federal assistance. 

History: En. Sec. 14, Ch. 100, L. 1969. 


89-3415. Participation in federal programs. A district organized un- 
der this act, by itself or in conjunction with others, as a sponsoring or- 
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ganization to participate in all federal progranis including, but not limit- 
ed to, the Watershed Protection and Flood Prevention Act of 1954 (68 
Stat. 666), the federal Water Project Recreation Act of 1965 (79 Stat. 
213), the federal Reclamation Act of 1902 (32 Stat. 388), and amend- 
ments to those acts. 


History: En. Sec. 15, Ch. 100, L. 1969. The federal Water Project Recreation 


pire Act of 1965 is compiled in the United 
Compiler’s Notes States Code as Tit. 16, sec. 4601-12. 


The Watershed Protection and Flood The federal Reclamation Act of 1902 
Prevention Act of 1954, referred to in is compiled in the United States Code as 
this section, is compiled in the United Tit. 43, sec. 371 et seq. 

States :Codevas,.fit.p16, sec; 1001 “et seq. 
and: Lik "oo, SCC ZULD. nOte, 


89-3416. Assessments. (1) To the extent that anticipated reve- 
nues from rates, fees, and other charges fixed pursuant to section 14, 
subsection (17) [89-3414 (17)] will not be sufficient to meet the dis- 
trict’s anticipated obligations for annual operation, maintenance, and re- 
placement or depreciation of works, or for payment of the interest and 
principal on bonded indebtedness, the directors may make an assessment 
of not more than two (2) mills on all taxable real property in the dis- 
trict for the purpose of fully meeting such obligations. | 

(2) In addition to the assessment authorized by subsection (1), the 
directors may annually make an assessment of up to three (3) mills on 
the taxable real property in the district to pay interest and principal 
on bonded indebtedness. 

(3) The assessments are a lien upon each lot or parcel of land within 
the district to the extent of the assessment on each. 

(4) All assessments have the same force and effect as other liens 
for taxes and their collection shall be enforced in the way provided for 
enforcement of liens for county taxes. Assessments, if not paid, become 
delinquent at the same time as county taxes. 

(5) Except as provided in section 29 [89-3429], approval of 
the electors is not required for the making of these assessments. 


History: En. Sec. 16, Ch. 100, L. 1969. 


89-3417. Notice of public budget hearing. (1) The directors shall, 
prior to the first Monday in May of each year, give notice as provided 
in section 3, subsection (11) [89-3403 (11)] of this act of the intention 
to hold a public budget hearing. The notice shall include the date, time, 
place, and general agenda. 


(2) At thie hearmne, tie directors shall 
(a) review the present budget; 
(b) present the budget for the next year; 
(c) hear and consider protests from any elector; 
(d) adopt the budget for the next year; 
(e) set the assessment for the next year. 
History: En. Sec. 17, Ch. 100, L. 1969. 
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89-3418. Directors to inform county assessor and treasurer annually 
concerning budget, special assessments and realty—multi-county dis- 
-tricts. (1) Before the second Monday in July of each year, the directors 
shall provide the county assessor and treasurer with: 


(a) the budget for the current fiscal year; 


(b) a statement of the amount of special assessments to be collected 
for the districts; 


(c) a listing of all real property within the district. 


(2) If the district is located in more than one (1) county, the direc- 
tors shall provide this information to each of the county assessors and 
treasurers. 


History: En. Sec. 18, Ch. 100, L. 1969. 


89-3419. Collection of special assessments—multi-county districts— 
investment of surplus funds—interest. (1) The treasurer of each coun- 
ty in which the district is located shall collect special assessments at 
the same time and in the same way as county taxes. 


(2) If the district is located in more than one (1) county, all assess- 
ments collected shall be deposited with the treasurer of the county in 
which the assessments were collected. 


(3) The directors shall direct the county treasurer to invest any 
surplus district funds in saving or time deposits in a state or national 
bank insured by the Federal Deposit Insurance Corporation or in direct 
obligations of the United States government payable within one hun- 
dred eighty (180) days from the time of investment. All interest col- 
lected on the deposits or investments shall be credited to the fund from 
which the money was withdrawn. However, five per cent (5%) of the 
interest shall be deposited in the general fund of the county. 


History: En. Sec. 19, Ch. 100, L. 1969. 


89-3420. Condemnation authorized—water rights. The district may 
exercise the right of eminent domain in the manner provided by the 
law to take- private property for public use, with just compensation, 
where the taking is necessary for the purposes of the district. Water 
rights as such shall not be subject to such taking, but may be taken as 
an incident to the condemnation of land to which such rights are appur- 
tenant, where the taking of the land is the principal purpose of the con- 
demnation. 


History: En. Sec. 20, Ch. 100, L. 1969. 


89-3421. Annual written report of directors’ activities. Before Au- 
gust 1 of each year, the directors shall send a written report of their 
activities during the previous fiscal year to the court and to the water 
board. Reports shall be in the form, and contain the information, pre- 
scribed by the water board. 


History: En. Sec. 21, Ch. 100, L. 1969. 
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89-3422. State examiner to examine financial records—report—fee. 
At least once each year the state examiner shall examine the financial 
records of each district and file a report of the examination with the 
water board and court. The state examiner shall collect a fee for the 
examination equal to that charged irrigation districts. 

History: En. Sec. 22, Ch. 100, L. 1969. 


89-3423. Persons entitled to vote. (1) Only persons who are tax- 
payers upon and owners of real property located within the district and 
whose names appear upon the last completed assessment roll of some 
county within the district for state, county and school district taxes are 
electors and shall be entitled to vote in elections, provided that: 

(a) an elector need not reside within the district in order to vote; 

(b) where a corporation owns taxable real property within the 
boundaries of the conservancy district, the authorized agent of such 
corporation shall be entitled to cast a vote on behalf of the corporation; 

(c) where land is under contract of sale to a purchaser and the con- 
tract is recorded, only the purchaser shall have the right to vote; 

(d) guardians, executors, administrators, and trustees of real prop- 
erty within the district, shall be entitled to cast the vote for the owner 
of the land. 

(2) When voting, an agent of a corporation or of co-owners, or a 
guardian, executor, administrator, trustee, or purchaser under contract 
of sale, may be required to show his authority by the judges of the elec- 
tion. 

History: En. Sec. 23, Ch. 100, L. 1969. 


89-3424. Election procedures. Election procedures after organization 
anes 

(1) The directors shall designate the polling places, at least one 
(1) in each county, and hours when the polls will be open; 

(2) Notice shall be published of the location of polling places and 
hours when the polls are open as provided in section 3, subsection (11) 
[89-3403 (11)] of this act; 

(3) The directors shall appoint three (3) judges for each polling 
place and fix their compensation ; 

(4) The judges shall appoint one (1) of their number as clerk of 
the election; 

(5) The clerks and recorders of the counties in which the election 
is to be held shall supply poll lists, registers, ballots, and other neces- 
sary election supplies; 

(6) The judges shall cause the ballots to be counted and certify the 
results to the directors; 

(7) The directors shall canvass the returns; 

(8) The directors shall reimburse the counties for actual expenses 
incurred in the election. 

History: En. Sec. 24, Ch. 100, L. 1969. 


70 


CONSERVANCY DISTRICTS 89-3429 


89-3425. Challenging voters — oath -—— penalty for false subscription. 
An elector may challenge any person who claims the right to vote. Be- 
fore voting, any person challenged must take and sign the following 
oath or affirmation administered by an election judge: 

ee (name) solemnly swear (or affirm) that I am an elector 
of the district and have not voted today.” 


False subscription to the oath or affirmation is perjury and punishable 
as such. 
History: En. Sec. 25, Ch. 100, L. 1969. 


89-3426. Issuance of bonds—maximum term and interest rate—sale 
as single issue of multi-purpose bonds. A district may issue bonds pay- 
able from revenues, assessments, or both, or the district may use other 
financing as provided by this act for the cost of works. Bonds issued 
shall be for a maximum term of not to exceed forty (40) years and a 
maximum rate of interest not more than six per cent (6%). Bonds for 
more than one purpose may be sold as a single issue. 

History: En. Sec. 26, Ch. 100, L. 1969. 


89-3427. Determination of amount of bonds to be issued. In de- 
termining the amount of bonds to be issued, the directors may include: 


(1) all costs of works; 
(2) all costs and estimated costs of issuance of the bonds; 


(3) interest which they estimate will accrue on money borrowed 
during the construction period and for six (6) months after the period. 
History: En. Sec. 27, Ch. 100, L. 1969. 


89-3428. Resolution for issuance of bonds—notice—election. When 
the directors find it necessary to issue bonds, the directors shall: 

(1) pass a resolution which includes: 

(a) the purpose or purposes for which the bonds will be issued; 

(b) the maximum amount and term of the bonds; 

(c) the maximum interest rate the bonds will bear ; 

(d) whether the bonds will be repaid from revenues, assessments, 
or both. 

(2) give notice as provided in section 3, subsection (11) [89- 
3403 (11)] of this act which shall include the resolution adopted by 
the directors, location of polling places, and hours when the polls will 
be open; 

(3) hold an election as provided by section 24 [89-3424] of this 
act. 

History: En. Sec. 28, Ch. 100, L. 1969. 


89-3429. Approval of bond issue at election—authorizes assessments 
—recording of election results—validity of election—single proposition. 
(1) For a bond issue to be approved, forty per cent (40%) of the quali- 
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fied electors must vote thereon, and sixty per cent (60%) of those voting 
must approve the issue. 

(2) Approval of the bond issue shall authorize the directors to 
make assessments as provided in section 16 [89-3416] necessary to pay 
the principal and interest on bonds issued. 

(3) The directors shall enter the results of the election in their rec- 
ords. 

(4) If otherwise fairly conducted, no irregularities or informalities 
shall invalidate the election. 

(5) Bonds for more than one purpose may be submitted to the elec- 
tors as a single proposition. | 

History: En. Sec. 29, Ch. 100, L. 1969. 


89-3430. Resolution providing for form, execution and issuance of 
bonds—bids—private sale—sale price—rejection of bids. If a bond is- 
sue is approved, the directors shall by resolution provide for the form 
and execution of the bonds and for issuance of all or any part of the 
bonds. After adequate notice that sealed proposals will be received, the 
directors may award the purchase of all or a part of the issue to the 
best bidder or bidders, and may sell at private sale any. or all bonds 
not sold on bids. . 

The said bonds will be sold for not less than their par value with 
accrued interest to date of delivery, and all bidders must state the low- 
est rate of interest at which they will purchase the bonds at par. The 
board shall reserve the right to reject any and all bids and to sell the 
said bonds at private sale. 

History: En. Sec. 30, Ch. 100, L. 1969. 


89-3431. Comparable to municipal bonds—exempt from taxation. 
Bonds issued under this act have the same force, value, and use as bonds 
issued by a municipality and are exempt from taxation as property with- 
in the state of Montana. 

History: En. Sec. 31, Ch. 100, L. 1969. 


89-3432. Interim receipts—negotiability. Pending preparation of the 
bonds sold under this act, receipts or certificates may be issued to pur- 
chasers in the form, and with provisions, as determined by the direc- 
tors. Bonds and interim receipts or certificates are fully negotiable as 
provided by the Uniform Commerical Code—Investment Securities. 

History: En. Sec. 32, Ch. 100, L. 1969. Cross-References 


Uniform Commercial Code—Investment 
Securities, sec. 87A-8-101 et seq. 


89-3433. Registration of bonds—copy to be furnished county trea- 
surer. (1) When duly executed, all bonds issued under this act shall 
be registered by the county treasurer of the county in which the largest 
portion of the taxable valuation of real property of the district is lo- 
cated. They shall be registered in a book provided for that purpose be- 
fore being delivered to the purchaser. 


72 


CONSERVANCY DISTRICTS 89-3486 


(2) The registration shall show: 

(a) the number and amount of each bond; 

(b) the date of issue and date redeemable; 

(c) the name of the purchaser ; | 

(d) the amount and due date of all payments required on the bonds. 
(3) .The directors shall provide the county treasurer with an un- 


signed and canceled printed copy of each issue of bonds of the district. 
The copy shall be preserved in his office. 


History: En. Sec. 33, Ch. 100, L. 1969. 


89-3434. Deposit of sales proceeds — disposition — investment. (1) 
Proceeds from the sales of bonds shall be deposited with the county 
in which the largest portion of the taxable valuation of real property of 
the district is located. 

(2) The county treasurer shall place the proceeds of the bond sale 
to the credit of the district. The proceeds shall be paid by the county 
treasurer on written order of the directors. Proceeds shall only be spent 
for the purposes for which the bonds were issued. 


(3) The directors shall instruct the county treasurer to deposit any 
part of the proceeds which is not immediately needed for the purpose 
for which the bonds were issued in a saving or time deposit in a state 
or national bank insured by the Federal Deposit Insurance Corporation 
or to invest in direct obligations of the United States government. 
The obligations shall be payable within not to exceed one hundred eighty 
(180) days from the time of deposit or investment. 


History: En. Sec. 34, Ch. 100, L. 1969. 


89-3435. Refunding bonds authorized—redemption. (1) Refunding 
bonds may be issued in the same way as any other bonds authorized by 
this act. 

(2) All bonds, original issue or refunding issue, shall be redeemable 
when. one-half (%) of the term or ten (10) years of the term for which 
they were issued, whichever may be the less, has expired. Redemption 
may be made on any interest due date of any bond prior to its maturity 
after the bond shall be subject to redemption as herein provided. The 
right of redemption, as herein provided, must be stated on the face of 
each bond. 


History: En. Sec. 35, Ch. 100, L. 1969. 


89-3436. Fund for retirement of bonds—investment and disburse- 
ment. Revenue, assessment, and other funds on hand, including re- 
serves pledged for the payment and security of outstanding bonds may 
be deposited in a fund created for the retirement of bonds and may be 
invested and disbursed as provided by this act, to the extent consistent 
with the resolution authorizing the outstanding bonds. 


History: En. Sec. 36, Ch. 100, L. 1969. 
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89-3437. Revolving funds—purpose--excess money—funds deposited 
with county treasurer. (1) ‘The directors by resolution may establish 
revolving funds to finance, on a reimbursable basis: , 

(a) construction, purchase, lease and operation of revenue;producing 
works; 

(b) contracts to provide services or facilities. 

(2) Money in the revolving fund shall not be spent for any purposes 
other than those specified in the resolution. However, excess money may 
be transferred to any sinking and interest fund of the district. 


(3) The county treasurer of the county having the largest portion 
of the taxable valuation of real property of the district shall maintain 
a separate account for each revolving fund of the district, and all money 
collected under the resolution shall be deposited with the county trea- 
surer. 


History: En. Sec. 37, Ch. 100, L. 1969. 


89-3438. Petition for merger of districts—hearing and notice—mer- 
ger into new district—inclusion in another district—majority of electors 
may kill merger by petition—existing obligations. (1) In case two (2) 
or more districts have been organized in a territory which, in the opinion 
of the directors of each of the districts, should constitute but one (1) 
district, the directors of the districts may petition the court for an order 
merging the districts into a single district. The petition shall be filed 
in the office of the clerk of the district court in and for that county which 
has the largest portion of taxable valuation of property within the dis- 
tricts sought to be included, as shown by the tax rolls of the respective 
counties. The petition shall set forth facts showing that the purposes of 
this act would be served by the merging of the districts, and that the 
merger would promote the economical execution of the purposes for 
which the districts were organized. A copy of the petition shall be filed 
with the water board. 


(2) Upon the filing of the petition, the court shall by order fix 
a time and place of hearing; and the clerk shall give notice as specified 
in section 3, subsection (11) [89-3403 (11)] of this act as well as by 
mail to the directors of the districts which would be merged. The notice 
shall contain the purpose, time, and the place of the hearing. 


(3) Upon the hearing, should the court find that the averments of 
the petition are true and that the districts, or any of them, could feasi- 
bly and profitably be merged, it shall order that the merger take place 
and the districts shall be merged into one (1) district and proceed as 
such. The court shall designate the corporate name of the district, and 
further proceedings shall be taken as provided for in this act. The court 
shall by order appoint the directors of the district, who shall thereafter 
have powers and be subject to rules as are provided for directors in 
districts created in the first instance. 


(4) Instead of organizing a new district from the constituent dis- 
tricts, the court may, in its discretion, direct that one (1) or more of the 
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districts described in the petition be included in another of the districts, 
which other shall continue under its original corporate name and or- 
-ganization; or the court may direct that the district or districts so 
absorbed shall be represented on the directors of the original districts, 
designating what members of the directors of the original district shall 
be retired from the new board, and what members representing the in- 
cluded district or districts shall take their places. 


(5) If the court receives a petition opposing the merger, signed by 
a majority of the electors of any of the concerned districts, the court 
shall not grant the order and shall dismiss the petition. 


(6) Upon merger or inclusion, existing obligations shall remain ex- 
clusively with those who bore them prior to the merger or inclusion, 
except with the written consent, given prior to the merger or inclusion, 
of those who did not bear the obligations. 


History: En. Sec. 38; Ch. 100, L. 1969. 


89-3439. Procedure for annexing realty. To annex real property to 
the district, the procedure is: 


(1) The directors shall petition the court. 
(2) The petition shall: 


(a) give a general description of the real property to be annexed 
sufficient to enable a person to determine if his property is in the pro- 
posed annexation ; 


(b) describe the benefits to accrue to the real property as a result 
of the annexation. 


(3) ~Lhe’court shall: 

(a) give notice and hold a hearing on the petition; 

(b) upon good cause shown, order or deny the annexation. 
History: En. Sec. 39, Ch. 100, L. 1969. 


89-3440. Pre-annexation bonds not lien without prior agreement. 
Real~property annexed to a district shall not incur any liens by rea- 
son of bonds issued before annexation unless agreed to by the owners of 
the annexed property, in writing, prior to annexation. 

History: En. Sec. 40, Ch. 100, L. 1969. 


89-3441. Exclusion of territory from district—procedure. Any ter- 
ritory included within any district formed under the provisions of this 
act, and not benefited in any manner by such district, or its inclusion 
therein, may be excluded therefrom. 


The procedure for exclusion is: 

(1) A petition for exclusion shall be initiated by either the direc- 
tors or the owner or owners of the land sought to be excluded. 

(2) The petition shall give a description of the territory sought to 
be excluded sufficient to enable a person to determine if his property is 
in the proposed exclusion and shall set forth that such territory is not 
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benefited in any manner by the district or its continued inclusion 
therein, and shall request that such territory be excluded from the dis- 
imicts 7 

(3) When owners of property initiate the petition for exclusion, 
the petition shall be filed with the secretary of the district and shall be 
accompanied by a deposit of one hundred dollars ($100) to meet the 
costs incident to the process of exclusion. The unexpended balance of 
the deposit shall be returned to the petitioner. 

(4) Upon the filing of such petition with the secretary of the dis- 
trict, the secretary shall duly call a meeting of the directors to consider 
the petition. The directors shall approve or disapprove of the merits of 
the petition. The secretary shall then file the petition, together with a 
copy of the action of the directors, with the court. 

(5) The court shall give notice, hold a hearing, and issue an order 
either granting or denying the petition. 

History: En. Sec. 41, Ch. 100, L. 1969. 


89-3442. Procedure for dissolution of district. (1) The procedure 
for dissolution of a district is: 
(a) a resolution shall be passed by the directors requesting dis- 
solution; or 
(b) a petition signed by twenty per cent (20%) of the electors 
representing ten per cent (10%) of the taxable valuation of real property 
in the district shall be presented to the directors; or 
(c) if the district or its directors have been inactive for one (1) 
year or more, any elector may present a petition. 
(2) The resolution or petition shall be presented to the court by 
the directors, or by the petitioners if the directors remain inactive. 
(3) Not more than one (1) resolution or petition may be presented 
to the court in any twenty-four (24) month period, and no such petition 
may be presented during the first twenty-four (24) months after a dis- 
trict’s initial organization. 
History: En. Sec. 42, Ch. 100, L. 1969. 


89-3443. Dissolution election — majority approval required. (1) 
After receipt of petition or resolution for dissolution, the court shall 
order an election in the way provided by section 24 [89-3424] of this 
act. 

(2) For dissolution to be approved, a majority of the electors voting 
must favor dissolution. 


History: En. Sec. 43, Ch. 100, L. 1969. 


89-3444. Submission of termination plan—termination by directors 
or receiver—court order—retention of jurisdiction. (1) In the event 
the vote is for dissolution, any qualified elector, or the board of directors 
of the district may, within the time fixed by the court, present a written 
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plan for terminating the affairs of the district which shall include as- 
signment of any water rights and works owned by the district. 

(2) The plan may specify that the affairs of the district shall be 
terminated by the directors or by a receiver appointed by the court. 

(3)° On a day fixed by the court, the ‘court shall consider the plan 
or plans and shall enter an order establishing a plan for the termination 
of the affairs. 

(4) The court shall retain jurisdiction to modify the plan and shall 
supervise the termination. 

History: En. Sec. 44, Ch. 100, L. 1969. 


89-3445. Appointment of receiver—directors’ authority ceases—as- 
sessments by receiver—annual assessments—disposition of assessments. 
(1) If no plan is presented on or before the date set by the court, the 
Court sitalbtappomt™ a receiver tosterminate, the affairs of the district 
under the supervision of the court. 

(2) Upon the appointment of any receiver all the authority of the 
directors shall cease. However, until dissolution, the receiver shall have 
authority to levy assessments for: 

(a) the payment of obligations of the district; 

(b) the costs of termination. 

(3) «The directors, or if there is a receiver, then the receiver with 
the approval of the court, shall make assessments each year in an amount 
large enough to retire the obligations of the district. 

(4) If a receiver has been appointed, he shall direct, under court 
supervision, the disposition of all assessments collected. 

History: En. Sec. 45, Ch. 100, L. 1969. 


89-3446. Entry of dissolution order—certified copy. When it ap- 
pears to the satisfaction of the court that: 

(1) all obligations of the district have been discharged ; 

(2) all the costs of termination have been paid, the court shall enter 
an order dissolving the district. A certified copy of the order shall be 
recorded by the clerk of the court in all counties in which the district 
was situated and filed with the secretary of state. 

History: En. Sec. 46, Ch. 100, L. 1969. 


89-3447. County general funds to receive funds remaining after dis- 
solution—proportion. All funds remaining after dissolution of a dis- 
trict shall be deposited in the general fund of the counties in which the 
district is located in proportion to the taxable value of property within 
the district in each county. 

History: En. Sec. 47, Ch. 100, L. 1969. 


89-3448. No power to generate, distribute or sell electric energy. 
Nothing in this act shall be construed to grant to the district the power 
to generate, distribute or sell electric energy. 

History: En. Sec. 48, Ch. 100, L. 1969. 
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89-3449. Other agencies not affected. The provisions of this act 
shall not be construed to, in any manner, abrogate or limit the rights, 
powers, duties and functions of the water board, state soil conservation 
committee, soil and water conservation districts, state board of health, or 


the fish and game commission; but 
thereto and in aid thereof. 
History: En. Sec. 49, Ch. 100, L. 1969. 


Separability Clause 

Section 50 of Ch. 100, Laws 1969 read 
“It is the intent of the legislative assem- 
bly that if a part of this act is invalid, all 
valid parts that are severable from the in- 
valid part remain in effect. If a part of 
this act is invalid in one or more of its 
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applications, the part remains in effect in 
all valid applications that are severable 
from the invalid applications.” 


Effective Date 
Section 51 of Ch. 100, Laws 1969 pro- 
vided the act should be in effect from and 


after its passage and approval. Approved 
February 24, 1969. 


TITLE 90—WEIGHTS—-MEASURES AND GRADES—TIME— 


MONEY 


Chapter 1. Standard weights and measures—state sealer, 90-153 to 90-194. 
3. Bread—standard weight and loaf, Repealed—Section 3, Chapter 252, Laws 


of 1957; Section 24, Chapter 16, Laws of 1965; Section 27, Chapter 307, 
Laws of 1967, 


6. Packaged commodities offered for sale, 90-621. 


CHAPTER 1—STANDARD WEIGHTS AND MEASURES—STATE SEALER 


Section 90-153. 
90-154. 
90-155. 
90-156. 
90-157. 
90-158. 
90-159. 
90-160. 
90-161. 
90-162. 
90-163. 
90-164. 
90-165. 
90-166. 
90-167. 
90-168. 
90-169. 
90-170. 
90-171. 


90-172. 


90-173. 
90-174. 
90-175. 
90-176. 
90-177. 
90-178. 
90-179. 
90-180. 
~ 90-181. 
90-182. 
90-183. 
90-184. 
90-185. 
90-186. 
90-187. 
90-188. 
90-189. 
90-190. 
90-191. 
90-192. 
90-193. 
90-194. 


Meaning of terms. 

Systems of weights and measures. 

Definitions of special units of measure. 

State standards of weight and measure. 

Field standards and equipment. 

State sealer, chief sealer, and deputy sealers of weights and measures. 

General powers and duties of sealer. 

Specific powers and duties of sealer—regulations. 

Sealer—testing at state-supported institutions. 

Sealer—general testing. 

Sealer—investigations. 

Sealer—inspection of packages. 

Sealer—stop-use, stop-removal, and removal orders. 

Sealer—disposition of correct and incorrect apparatus. 

Sealer—police powers—right of entry and stoppage. 

Powers and duties of chief sealer and deputy sealers. 

Duty of owners of incorrect apparatus. 

Method of sale of commodities—general. 

Method of sale of commodities—packages—declarations of quantity 
and origin—variations—exemptions. 

Method of sale of commodities—declarations of unit price on random 
packages. 

Method of sale of commodities—misleading packages. 

Method of sale of commodities—advertising packages for sale. 

Sale by net weight. 

Misrepresentation of price. 

Meat, poultry, and seafood. 

Bread. 

Butter, oleomargarine, and margarine. 

Fluid dairy products. 

Flour, corn meal, and hominy grits. 

Bulk deliveries sold in terms of weight and delivered by vehicle. 

Furnace and stove oil. 

Berries and small fruits. 

Construction of contracts. 

Hindering or obstructing officer—penalties. 

Impersonation of officer—penalties. 

Offenses and penalties. 

Injunction. 

Presumptive evidence. 

Validity of prosecutions. 

Separability provision. 

Repeal of conflicting laws. 

Citation. 


90-101 to 90-152. (4212 to 4229, 4230.1, 4232, 4234 to 4238, 4240 to 
4264) Repealed. 


Repeal 


1901 -eSeéo)olj7¢Chs 91s) 4.61907; Sees: 1 to 


Sections 90-101 to, 90-152; (Secs. 3120:to ..4,.6.to 11,13. to,16, 18, to. 25, 28 to,.31, 
Bee. Sloe, FOL C. lovo; oec. 15.D. lis ein on os ely Iohive Secs: to. 4, 6 to 13, 


fi) 


90-153 


15 tac2is ih. S3, Oe 19153! Secse 1.47. Ch: 
19, WE wey eee etl: ee ye cost ete 
Sees: 163; Ch. cH405 Teue2iS Sec. 2h 
84. 1d 93353 458CS.5 1,4 Lbs 0106, 
1939: See Ch. 27.1 194): Secs. 1 ta 5 
Choeti0} 482 1945 See. Gh! VE 1949; 
Sec. flo pCh.130/qtere1 Qoten Seesseln tOf te 
Ch.143. "1. 1951 - Secez, (hail oo., is. 1905; 
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T¢ 19574,-Sec. 1, Ch. 90, LL. 1957; 4Seen 
ChAt57." 1 195s Set. 1, Ch. oo Lee ee 
SéerN, 1Ch2-73,0L. c1959 Seer Chea 
L. 1961; Sec. 44, Ch. 177, L. 1965), relat- 
ing to standard weights and measures and 
the state sealer of weights and measures, 
were repealed by Sec. 24, Ch. 160, Laws 
1965 and Sec. 43, Ch. 99, Laws 1969. For 


Sec. 1, Ch. 131, L. 1955; Sec. 1, Ch. 84, present law, see secs. 90-153 to 90-194. 


90-153. When used in this act: 


(1) The word “person” shall be construed to mean both the plural 
and singular, as the case demands, and shall include individuals, part- 
nerships, corporations, companies, societies and associations. 


(2) The words “weight(s) and (or) measure(s)” shall be construed 
to mean all weights and measures of every kind, instruments and de- 
vices for weighing and measuring, and any appliances and accessories 
associated with any or all such instruments and devices, except that the 
term shall not be construed to include meters for the measurement of 
electricity, gas (natural or manufactured), or water when the same are 
operated in a public utility system. Such electricity, gas, and water me- 
ters are hereby specifically excluded from the purview of this act, and 
none of the provisions of this act shall be construed to apply to such 
meters or to any appliances or accessories associated therewith. 


(3) The words “sell” and “sale” shall be construed to mean barter 
and exchange. 


Meaning of terms. 


(4) The term “sealer” shall be construed to mean the state sealer 
of weights and measures. 


(5) The terms “chief sealer’ and “deputy sealer” shall be construed 
to mean, respectively, the state chief sealer of weights and measures and 
the deputy sealer of weights and measures. 


(6) The term “intrastate commerce” shall be construed to mean 
any and all commerce or trade that is begun, carried on, and com- 
pleted wholly within the limits of the state of Montana, and the phrase 
“introduced into intrastate commerce” shall be construed to define the 
time and place at which the first sale and delivery of a commodity is 
made within the state, the delivery being made either directly to the 
purchaser or to a common carrier for shipment to the purchaser. 


(7) The term “commodity in package form” shall be construed to 
mean commodity put up or packaged in any manner in advance of sale 
in units suitable for either wholesale or retail sale, exclusive, however, 
of any auxiliary shipping container enclosing packages that individually 
conform to the requirements of this act. An individual item or lot of 
any commodity not in package form as defined in this section, but on 
which there is marked a selling price based on an established price per 
unit of weight or of measure, shall be construed to be commodity in 
package form. 


(8) A “consumer package” or “package of consumer commodity” 
shall be construed to mean a commodity in package form that is cus- 
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tomarily produced or distributed for sale through retail sales agencies or 
instrumentalities for consumption by individuals or use by individuals 
for the purposes of personal care or in the performance of services or- 
dinarily rendered in or about the household or in connection with per- 
sonal possessions. 

(9) A “nonconsumer package” or “package of nonconsumer com- 
modity” shall be construed to mean any commodity in package form 
other than a consumer package, and particularly a package designed sole- 
ly for industrial or institutional use or for wholesale distribution only. 


History: En. Sec. 1, Ch. 99, L. 1969. providing for enforcement: repealing sec- 
; tions 90-101 through 90-119, 90-120 
Title of Act through 90-129, 90-131, 90-133 through 


An act relating to weights and measures, 90-143, 90-145 through 90-152, 90-601 
providing for a state sealer of weights and through 90-620, 3-202, 3-2432, 3-2433, 11- 
measures, providing for a system of 958, 50-603, 50-408, 50-409, R. C. M., 
weights and measures, regulating the sale 1947. 
of commodities by weight and measure, 


90-154. Systems of weights and measures. The system of weights 
and measures in customary use in the United States and the metric 
system of weights and measures are jointly recognized, and either one 
or both of these systems shall be used for all commercial purposes in the 
state of Montana. The definitions of basic units of weight and measure, 
the tables of weight and measure, and weights and measures equivalents 
as published by the national bureau of standards are recognized and 
shall govern weighing and measuring equipment and transactions in the 
state. 

History: En. Sec. 2, Ch. 99, L. 1969. 


90-155. Definitions of special units of measure. The term “barrel’’ 
when used in connection with fermented liquor shall mean a unit of 
thirty-one (31) gallons. The term “ton” shall mean a unit of two thousand 
(2,000) pounds avoirdupois weight. The term “cord” when used in con- 
nection with wood intended for fuel purposes shall mean the amount of 
wood that is contained in a space of one hundred twenty-eight (128) cubic 
feet when the wood is ranked and well stowed. 

History: En. Sec. 3, Ch. 99, L. 1969. 


90-156. State standards of weight and measure. Such weights and 
measures in conformity with the standards of the United States as have 
been supplied to the state by the federal government or otherwise ob- 
tained by Montana for use as state standards shall, when the same shall 
have been certified as being satisfactory for use as such by the national 
bureau of standards, be the state standards of weight and measure. The 
state standards shall be kept in a safe and suitable place in the office or 
laboratory of the state division of weights and measures, they shall not 
be removed from the said office or laboratory except for repairs or for 
certification, and they shall be submitted at least once in ten years to 
the national bureau of standards for certification. 

History: En. Sec. 4, Ch. 99, L. 1969. 
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90-157. Field standards and equipment. In addition to the state 
standards provided for in section 4 [90-156]. of this act, there shall be 
supplied by the state such “field standards” and such equipment as may 
be found necessary to carry out the provisions of this act. The field 
standards shall be verified upon their initial receipt and at least once 
each year thereafter by comparison with the state standards. 

History: En. Sec. 5, Ch. 99, L. 1969. 


90-158. State sealer, chief sealer, and deputy sealers of weights and 
measures. There shall be a state sealer of weights and measures. The 
commissioner of agriculture shall be, ex officio, the state sealer. There 
shall be a chief sealer of weights and measures and deputy sealers of 
weights and measures, and necessary technical and clerical personnel, 
who shall be appointed by the sealer, and who shall hold office during 
good behavior, and who shall collectively comprise the state division of 
weights and measures, of which the chief sealer shall be the head. 


History: En. Sec. 6, Ch. 99, L. 1969. 


90-159. General powers and duties of sealer. The sealer shall have 
the custody of the state standards of weight and measure and of the 
other standards and equipment provided for by this act, and shall keep 
accurate records of the same. The sealer shall enforce the provisions of 
this act. He shall have and keep a general supervision over the weights 
and measures offered for sale, sold, or in use in the state. 


History: En. Sec. 7, Ch. 99, L. 1969. 


90-160. Specific powers and duties of sealer — regulations. The 
sealer shall issue from time to time reasonable regulations for the en- 
forcement of this act, which regulations shall have the force and effect 
of law. These regulations may include (1) schedules of fees for testing 
and certification, (2) standards of net weight, measure, or count, and 
reasonable standards of fill for any commodity in package form, (3) 
rules governing the technical and reporting procedures to be followed 
and the report and record forms and marks of approval and rejection to 
be used by sealers of weights and measures in the discharge of their 
official duties, (4) exemptions from the sealing or marking requirements 
of section 14 [90-166] of this act with respect to weights and measures 
of such character or size that such sealing or marking would be in- 
appropriate, impracticable, or damaging to the apparatus in question, and 
(5) rules governing the voluntary registration of servicemen and serv- 
ice agencies. These regulations shall include specifications, tolerances, 
and other technical requirements for weights and measures of the charac- 
ter of those specified in section 10 [90-162] of this act, designed to elim- 
inate from use, without prejudice to apparatus that conforms as closely 
as practicable to the official standards, those (1) that are not accurate, 
(2) that are of such construction that they are faulty (that is, that 
are not reasonably permanent in their adjustment or will not repeat their 
indications correctly), or (3) that facilitate the perpetration of fraud. The 
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specifications, tolerances, and other technical requirements for commercial 
weighing and measuring devices, together with amendments thereto, as 
recommended by the national bureau of standards and published in na- 
tional bureau of standards handbook 44 and supplements thereto, or in 
any publication revising or superseding handbook 44, shall be the speci- 
fications, tolerances, and other technical requirements for commercial 
weighing and measuring devices of the state of Montana, except in so 
far as specifically modified, amended, or rejected by a regulation is- 
sued by the sealer. For the purposes of this act, apparatus shall be deemed 
to be “correct”? when it conforms to all applicable requirements promul- 
gated as specified in this section. Other apparatus shall be deemed to be 
PHICOLrect. 
History: En. Sec. 8, Ch. 99, L. 1969. 


90-161. Sealer—testing at state-supported institutions. The sealer 
shall from time to time test all weights and measures used in checking 
the receipt or disbursement of supplies in every institution for the main- 
tenance of which moneys are appropriated by the legislature, reporting 
his findings, in writing, to the supervisory board and to the executive 
officer of the institution concerned. 

History: En. Sec. 9, Ch. 99, L. 1969. 


90-162. Sealer—general testing. When not otherwise provided by 
law, the sealer shall have the power to inspect and test, to ascertain 
if they are correct, all weights and measures kept, offered, or exposed for 
sale. It shall be the duty of the sealer, within a twelve-month period, or 
less frequently if in accordance with a schedule issued by him, and as 
much oftener as he may deem necessary, to inspect and test, to ascertain 
if they are correct, all weights and measures commercially used (1) in 
determining the weight, measurement, or count of commodities or things 
sold, or offered or exposed for sale, on the basis of weight, measure, or 
of count, or (2) in computing the basic charge or payment for services 
rendered on the basis of weight, measure, or of count: Provided, that 
with respect to single-service devices (that is, devices designed to be used 
commercially only once and to be then discarded) and with respect to 
devices uniformly mass-produced, as by means of a mold or die, and 
not susceptible of individual adjustment, tests may be made on represen- 
tative samples of such devices; and the lots of which such samples are 
representative shall be held to be correct or incorrect upon the basis 
of the results of the inspections and tests on such samples: And provided 
further, that any itinerant peddler or hawker, using weights and mea- 
sures, shall register his name and address with the chief sealer of weights 
and measures, in order that his’ equipment can be tested in accordance 
with the provisions of this law. 

History: En. Sec. 10, Ch. 99, L. 1969. 


90-163. Sealer—investigations. The sealer shall investigate com- 
plaints made to him concerning violations of the provisions of this act, 
and shall, upon his own initiative, conduct such investigations as he 
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deems appropriate and advisable to develop information on prevailing 
procedures in commercial quantity determination and on possible viola- 
tions of the provisions of this act and to promote the general objective 
of accuracy in the determination and representation of quantity in com- 
mercial transactions. 

History: En. Sec. 11, Ch. 99, L. 1969. 


90-164. Sealer—inspection of packages. The sealer shall, from time 
to time, weigh or measure and inspect packages or amounts of commo- 
dities kept, offered, or exposed for sale, sold, or in the process of de- 
livery, to determine whether the same contain the amounts represented 
and whether they be kept, offered, or exposed for sale or sold in ac- 
cordance with law. When such packages or amounts of commodities are 
found not to contain the amounts represented, or are found to be kept, 
offered, or exposed for sale in violation of law, the sealer may order 
them off sale and may so mark or tag them as to show them to be illegal. 
In carrying out the provisions of this section, the sealer may employ 
recognized sampling procedures under which the compliance of a given 
lot of packages will be determined on the basis of the result obtained 
on a sample selected from and representative of such lot. No person 
shall (1) sell, or keep, offer, or expose for sale, in intrastate commerce, 
any package or amount of commodity that has been ordered off sale or 
marked or tagged as provided in this section unless and until such pack- 
age or amount of commodity has been brought into full compliance with 
all legal requirements, or (2) dispose of any package or amount of com- 
modity that has been ordered off sale or marked or tagged as provided 
in this section and that has not been brought into compliance with legal 
requirements, in any manner, except with the specific approval of the 
sealer. 

History: En. Sec. 12, Ch. 99, L. 1969. 


90-165. Sealer—stop-use, stop-removal, and removal orders. The 
sealer shall have the power to issue stop-use orders, stop-removal or- 
ders, and removal orders with respect to weights and measures being, 
or susceptible of being, commercially used, and to issue stop-removal 
orders and removal orders with respect to packages or amounts or com- 
modities kept, offered, or exposed for sale, sold, or in process of de- 
livery, whenever in the course of his enforcement of the provisions of 
this act he deems it necessary or expedient to issue such orders, and 
no person shall use, remove from the premises specified, or fail to remove 
from the premises specified, any weight, measure, or package or amount 
of commodity contrary to the terms of a stop-use order, stop-removal 
order, or removal order issued under the authority of this section. 

History: En. Sec. 13, Ch. 99, L. 1969. 


90-166. Sealer—disposition of correct and incorrect apparatus. The 
sealer shall approve for use, and seal or mark with appropriate devices, 
such weights and measures as he finds upon inspection and test to be 
“correct” as defined in section 8 [90-160] of this act, and shall reject 
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and mark or tag as “rejected” such weights and measures as he finds, 
upon inspection or test, to be “incorrect” as defined in section 8 [90-160] 
of this act, but which in his best judgment are susceptible of satisfac- 
tory repair: Provided, that, such sealing or marking shall not be required 
with respect to such weights and measures as may be exempted there- 
from by a regulation of the sealer issued under the authority of section 
8 [90-160] of this act. The sealer shall condemn, and may seize and 
destroy, weights and measures found to be incorrect that, in his best 
judgment, are not susceptible of satisfactory repair. Weights and mea- 
sures that have been rejected may be confiscated and may be destroyed 
by the sealer if not corrected as required by section 17 [90-169] of 
this act, or if used or disposed of contrary to the requirements of section 
17 [90-169] of this act. 
History: En. Sec. 14, Ch. 99, L. 1969. 


90-167. Sealer—police powers—right of entry and stoppage. With 
respect to the enforcement of this act and any other acts dealing with 
weights and measures that he is or may be empowered to enforce, the 
sealer is hereby vested with special police powers, and is authorized to 
arrest, without formal warrant, any violator of the said acts, and to seize 
for use as evidence, without formal warrant, incorrect or unsealed weights 
and measures or amounts of packages of commodity found to be used, 
retained, offered, or exposed for sale or sold in violation of law. In the 
performance of his official duties, the sealer is authorized to enter and 
go into or upon, without formal warrant, any structure or premises, 
and to stop any person whatsoever and to require him to proceed, with 
or without any vehicle of which he may be in charge, to some place 
which the sealer may specify. 


History: En. Sec. 15, Ch. 99, L. 1969. 


90-168. Powers and duties of chief sealer and deputy sealers. The 
powers and duties, given to and imposed upon the sealer by sections 9, 10, 
11, 12, 13, 14, 15, and 37 [90-161, 90-162, 90-163, 90-164, 90-165, 90- 
166, 90-167, and 90-189] of this act are hereby given to and imposed 
upon the chief sealer and deputy sealers also when acting under the 
instructions and at the direction of the state sealer. 


History: En. Sec. 16, Ch. 99, L. 1969. 


90-169. Duty of owners of incorrect apparatus. Weights and mea- 
sures that have been rejected under the authority of the sealer or of a 
deputy sealer shall remain subject to the control of the rejecting author- 
ity until such time as suitable repair or disposition thereof has been made 
as required by this section. The owners of such rejected weights and 
measures shall cause the same to be made correct within thirty (30) 
days or such longer period as may be authorized by the rejecting au- 
thority; or, in lieu of this, may dispose of the same, but only in such 
manner as is specifically authorized by the rejecting authority. Weights 
and measures that have been rejected shall not again be used com- 
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mercially until they have been officially re-examined and found to be 
correct, or until specific written permission for such use is issued by 
the rejecting authority, or until the. rejection tag has been removed and 
the rejected device repaired and placed in service by a person duly 
registered to perform such acts under a regulation issued by the sealer 
for the registration of weights and measures servicemen ‘and_ service 
agencies. 
History: En. Sec. 17, Ch. 99, L. 1969. 


90-170. Method of sale of commodities—general. Commodities in 
liquid form shall be sold only [by] liquid measure or by weight, and, except 
as otherwise provided in this act, commodities not in liquid form shall 
be sold only by weight, by measure of length or area, or by count: Pro- 
vided, that liquid commodities may be sold by weight and commodities 
not in liquid form may be sold by count only if such methods give 
accurate information as to the quantity of commodity sold: And provided 
further, that the provisions of this section shall not apply (1) to com- 
modities when sold for immediate consumption on the premises where 
sold, (2) to vegetables when sold by the head or bunch, (3) to com- 
modities in containers standardized by a law of this state or by federal 
law, (4) to commodities in package form when there exists a general 
consumer usage to express the quantity in some other manner, (5) to 
concrete aggregates, concrete mixtures, and loose solid materials such 
as earth, soil, gravel, crushed stone, and the like, when sold by cubic 
measure, or (6) to unprocessed vegetable and animal fertilizer when 
sold by cubic measure. The sealer may issue such reasonable regulations 
as are necessary to assure that amounts of commodity sold are determined 
in accordance with good commercial practice and are so determined and 
represented as to be accurate and informative to all parties at interest. 

History: En. Sec. 18, Ch. 99, L. 1969. Compiler’s Notes 


The compiler has inserted the bracketed 
word “by” in the first sentence. 


90-171. Method of sale of commodities—packages—declarations of 
quantity and origin—variations—exemptions. Except as otherwise pro- 
vided in this act, any commodity in package form introduced or delivered 
for introduction into or received in intrastate commerce, kept for the 
purpose of sale, or offered or exposed for sale in intrastate commerce, 
shall bear on the outside of the package such definite, plain, and con- 
spicuous declarations of (1) the identity of the commodity in the 
package unless the same can easily be identified through the wrapper or 
container, (2) the net quantity of the contents in terms of weight, mea- 
sure, or count, and (3) in the case of any package kept, offered, or 
exposed for sale, or sold in any place other than on the premises where 
packed, the name and place of business of the manufacturer, packer, or 
distributor, as may be prescribed by regulation issued by the director: 
provided, that, in connection with the declaration required under clause 
(2), neither the qualifying term “when packed” or any words of similar 
import, nor any term qualifying a unit of weight, measure, or count (for 
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example, “jumbo,” “giant,” “full,” and the like) that tends to exaggerate 
the amount of commodity in a package shall be used: And provided fur- 
ther, that under clause (2) the sealer shall, by regulation, establish (a) 
reasonable variations to be allowed, which may include variations below 
the declared weight or measure caused by ordinary and customary ex- 
posure, only after the commodity is introduced into intrastate commerce, 
to conditions that normally occur in good distribution practice and that 
unavoidably result in decreased weight or measure, (b) exemptions as 
to small packages, and (c) exemptions as to commodities put up in 
variable weights or sizes for sale intact and either customarily not sold 
as individual units or customarily weighed or measured at time of sale 
to the consumer. 


History: En. Sec. 19, Ch. 99, L. 1969. 


90-172. Method of sale of commodities—declarations of unit price 
on random packages. In addition to the declarations required by sec- 
tion 19 [90-171] of this act, any commodity in package form, the 
package being one of a lot containing random weights, measures, or counts 
of the same commodity and bearing the total selling price of the package, 
shall bear on the outside of the package a plain and conspicuous dec- 
laration of the price per single unit of weight, measure, or count. 


History: En. Sec. 20, Ch. 99, L. 1969. 


90-173. Method of sale of commodities — misleading packages. No 
commodity in package form shall be so wrapped, nor shall it be in a 
container so made, formed, or filled as to mislead the purchaser as to 
the quantity of the contents of the package, and the contents of a 
container shall not fall below such reasonable standard of fill as may 
have been prescribed for the commodity in question by the sealer. 

History: En. Sec. 21, Ch. 99, L. 1969. 


90-174. Method of sale of commodities—advertising packages for 
sale. Whenever a commodity in package form is advertised in any 
manner and the retail price of the package is stated in the advertisement, 
there shall be closely and conspicuously associated with such statement of 
price a declaration of the basic quantity of contents of the package as 
is required by law or regulation to appear on the package: provided, that, 
where the law or regulation requires a dual declaration of net quantity 
to appear on the package, only the declaration that sets forth the quantity 
in terms of the smaller unit of weight or measure (the declaration that 
is required to appear first and without parenthesis on the package) need 
appear in the advertisement: And provided further, that there shall not 
be included as part of the declaration required under this section such 
qualifying terms as “when packed,” “minimum,” “not less than,” or any 
other terms of similar import, nor any term qualifying a unit of weight, 
measure, or count (for example, “jumbo,” “giant,” “full,” and the like) 
that tends to exaggerate the amount of commodity in the package. 


History: En. Sec. 22, Ch. 99, L. 1969. 
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90-175. Sale by net weight. The word “weight” as used in this act 
in connection with any commodity shall mean net weight. Whenever any 
commodity is sold on the basis of weight, the net weight of the com- 
modity shall be employed, and all contracts concerning commodities shall 
be so construed. 

History: En. Sec. 23, Ch. 99, L. 1969. 


90-176. Misrepresentation of price. Whenever any commodity or 
service is sold, or is offered, exposed, or advertised for sale, by weight, 
measure, or count, the price shall not be misrepresented, nor shall the 
price be represented in any manner calculated or tending to mislead 
or deceive an actual or prospective purchaser. Whenever an adver- 
tised, posted, or labeled price per unit of weight, measure, or count in- 
cludes a fraction of a cent, all elements of the fraction shall be prom1- 
nently displayed and the numeral or numerals expressing the fraction 
shall be immediately adjacent to, of the same general design and style 
as, and at last one-half (%) the height and width of the numerals 
representing the whole cents. 

History: En. Sec. 24, Ch. 99, L. 1969. 


90-177. Meat, poultry, and seafood. Except for immediate consump- 
tion on the premises where sold, or as one of several elements comprising 
a ready-to-eat meal sold as a unit for consumption elsewhere than on 
the premises where sold, all meat, meat products, poultry (whole or 
parts), and all seafood except shellfish, offered or exposed for sale or 
sold as food shall be offered or exposed for sale and sold by weight. 
When meat, poultry, or seafood is combined with or associated with some 
other food element or elements to form either a distinctive food product 
or a food combination, such food product or combination shall be offered 
or exposed for sale and sold by weight, and the quantity representation 
may be the total weight of the product or combination, and a quantity 
representation need not be made for each of the several elements of 
the product or combination. | 

History: En. Sec. 25, Ch. 99, L. 1969. 


90-178. Bread. Each loaf of bread and each unit of a twin or multi- 
ple loaf of bread [manufactured] or procured for sale, kept, offered, 
exposed for sale, or sold, whether or not the bread is wrapped or 
sliced, shall weigh one-half (%) pound, one (1) pound, one and one- 
half (1%) pounds, or a multiple of one (1) pound, avoirdupois weight, 
within reasonable variations or tolerances that shall be promulgated by 
regulation by the sealer: provided, that the provisions of this section 
shall not apply to biscuits, buns, or rolls weighing eight (8) ounces or 
less, or to “stale bread” sold and expressly represented at the time of 
sale as such, and that the marking provisions of section 19 [90-171] 
shall not apply to unwrapped loaves of bread. | 


History: En. Sec. 26, Ch. 99, L. 1969. Compiler’s Notes 
The compiler has inserted the bracketed 
word “manufactured” near the beginning 


of the section. 
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90-179. Butter, oleomargarine, and margarine. Butter, oleomarga- 
rine, and margarine shall be offered and exposed for sale and sold by 
weight, and only in units of one-fourth (1%) pound, one-half (14) pound, 
one (1) pound, or multiples of one (1) pound, avoirdupois weight. 

History: En. Sec. 27, Ch. 99, L. 1969. 


90-180. Fluid dairy products. All fluid dairy products, including 
but not limited to whole milk, skimmed milk, cultured milk, sweet cream, 
sour cream, and buttermilk, shall be packaged for retail sale only in units 
of one (1) gill, one-half (%) liquid pint, ten (10) fluid ounces, one (1) 
liquid pint, one (1) liquid quart, one-half (%) gallon, one (1) gallon, one 
and one-half (1%) gallons, two (2) gallons, two and one-half (2%) gal- 
lons, or multiples of one (1) gallon: provided, that packages in units 
of less than one (1) gill shall be permitted. 

History: En. Sec. 28, Ch. 99, L. 1969. 


90-181. Flour, corn meal, and hominy grits. When in package form, 
and when packed, kept, offered, or exposed for sale or sold, wheat flour, 
whole wheat flour, graham flour, self-rising wheat flour, phosphated wheat 
flour, bromated flour, enriched flour, enriched self-rising flour, enriched 
bromated flour, corn flour, corn meal, and hominy grits shall be packaged 
Odie unites: ole twvOn (2 )e overt). ten (10). stwenty-tive (29), nity 
(50), or one hundred (100) pounds, avoirdupois weight: provided, that 
packages in units of less than two (2) pounds or more than one hundred 
(100) pounds shall be permitted. 

History: En. Sec. 29, Ch. 99, L. 1969. 


90-182. Bulk deliveries sold in terms of weight and delivered by 
vehicle. When a vehicle delivers to an individual purchaser a com- 
modity in bulk, and the commodity is sold in terms of weight units, the 
delivery shall be accompanied by a duplicate delivery ticket with the 
following information clearly stated, in ink or by means of other in- 
delible marking equipment and, in clarity, equal to type or printing, 
(1) thé name and address of the vendor, (2) the name and address of 
the purchaser, and (3) the net weight of the delivery expressed in 
pounds, and, if the net weight is derived from determinations of gross 
and tare weights, such gross and tare weights also shall be stated in 
terms of pounds. One of these tickets shall be retained by the vendor, 
and the other shall be delivered to the purchaser at the time of delivery 
of the commodity, or shall be surrendered, on demand, to the sealer, 
or the chief sealer or deputy sealér, who, if he desires to retain it as 
evidence, shall issue a weight slip in lieu thereof for delivery to the 
purchaser: provided, that, if the purchaser, himself, carries away his 
purchase, the vendor shall be required only to give to the purchaser 
at the time of sale a delivery ticket stating the number of pounds of com- 
modity delivered to him. 

History: En. Sec. 30, Ch. 99, L. 1969. 


90-183. Furnace and stove oil. All furnace and stove oil shall be 
sold by liquid measure or by net weight in accordance with the provi- 
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sions of section 18 [90-170] of this act. In the case of each delivery 
of such liquid fuel not in package form and in an amount greater than 
ten (10) gallons in the case of sale by liquid measure or one hundred 
(100) pounds in the case of sale by weight, there shall be rendered to 
the purchaser, either (a) at the time of delivery or (b) within a period 
mutually agreed upon in writing or otherwise between the vendor and 
the purchaser, a delivery ticket or a written statement on which, in ink 
or by means of other indelible marking equipment and, in’ clarity, equal 
to type or printing, there shall be clearly stated (1) the name and address 
of the vendor, (2) the name and address of the purchaser, (3) the iden- 
tity of the type of fuel comprising the delivery, (4) the unit price (that 
is, the price per gallon or per pound, as the case may be) of the fuel 
delivered, (5) in the case of sale by liquid measure, the liquid volume 
of the delivery, together with any meter readings from which such liquid 
volume has been computed, expressed in terms of the gallon and its 
binary or decimal subdivisions, and (6) in the case of sale by weight, 
the net weight of the delivery, together with any weighing scale read- 
ings from which such net weight has been computed, expressed in terms 
of tons or pounds avoirdupois. 
History: En. Sec. 31, Ch. 99, L. 1969. 


90-184. Berries and small fruits. Berries and small fruits shall be 
offered and exposed for sale and sold by weight, or by measure in open 
containers having capacities of one-half (%) dry pint, one (1) dry pint, or 
one (1) dry quart: provided, that the marking provisions of section 19 
[90-171] of this act shall not apply to such containers. 

History: En. Sec. 32, Ch. 99, L. 1969. 


90-185. Construction of contracts. Fractional parts of any unit of 
weight or measure shall mean like fractional parts of the value of such 
unit as prescribed or defined in sections 2 and 3 [90-154 and 90-155] 
of this act, and all contracts concerning the sale of commodities and 
services shall be construed in accordance with this requirement. 

History: En. Sec. 33, Ch. 99, L. 1969. 


90-186. Huindering or obstructing officer—penalties. Any person who 
shall hinder or obstruct in any way the sealer, the chief sealer, or any 
one of the deputy sealers, in the performance of his official duties shall 
be guilty of a misdemeanor, and upon conviction thereof shall be pun- 
ished by a fine of not less than twenty dollars ($20.00) or more than two 
hundred dollars ($200.00), or by imprisonment for not more than three 
(3) months, or by both such fine and imprisonment. 

History: En. Sec. 34, Ch. 99, L. 1969. 


90-187. Impersonation of officer—penalties. Any person who shall 
impersonate in any way the sealer, the chief sealer, or any one of the 
deputy sealers, by the use of his seal or a counterfeit of his seal, or 
in any other manner, shall be guilty of a misdemeanor, and upon con- 
viction thereof shall be punished by a fine of not less than one hundred 
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dollars ($100.00) or more than five hundred dollars ($500.00), or by 
imprisonment for not more than one (1) year, or by both such fine and 
imprisonment, 


History: En. Sec. 35, Ch. 99, L. 1969. 


90-188. Offenses and penalties. Any person who, by himself, or by 
his servant or agent, or as the servant or agent of another person, 
performs any one of the acts enumerated in subparagraphs (1) through 
(9) of this section shall be guilty of a misdemeanor and, upon a first 
conviction thereof, shall be punished by a fine of not less than twenty 
dollars ($20.00) or more than two hundred dollars ($200.00), or by im- 
prisonment for not more than three (3) months, or by both such fine and 
imprisonment. Upon a second or subsequent conviction thereof, he shall 
be punished by a fine of not less than fifty dollars ($50.00) or more 
than five hundred dollars ($500.00), or by imprisonment for not more 
than one (1) year, or by both such fine and imprisonment. 


(1) Use or have in possession for the purpose of using for any com- 
mercial purpose specified in section 10 [90-162], sell, offer, or expose 
for sale or hire, or have in possession for the purpose of selling or hiring, 
an incorrect weight or measure or any device or instrument used to or 
calculated to falsify any weight or measure. 


(2) Use, or have in possession for the purpose of current use for 
any commercial purpose specified in section 10 [90-162], a weight or 
measure that does not bear a seal or mark such as is specified in section 
14 [90-166], unless such weight or measure has been exempted from 
testing by the provisions of section 10 [90-162] or by a regulation of 
the sealer issued under the authority of section 8 [90-160], or unless 
the device has been placed in service as provided by a regulation of the 
sealer issued under the authority of section 8 [90-160] of this act: 
provided, that, any person or persons making use of weighing or mea- 
suring devices subject to this act must report to the sealer of weights and 
measures or his deputies, in writing, the number and location of said 
weighing or measuring device and must promptly report the installation 
of any new weighing or measuring device. 

(3) Dispose of any rejected or condemned weight or measure in 
a manner contrary to law or regulation. 

(4) Remove from any weight or measure, contrary to law or regula- 
tion, any tag, seal, or mark placed thereon by the appropriate authority. 

(5) Sell, or offer or expose for sale, less than the quantity he repre- 
sents of any commodity, thing, or service. 

(6) Take more than the quantity he represents of any commodity, 
thing, or service, when, as buyer, he furnishes the weight or measure 
by means of which the amount of the commodity, thing, or service is 
determined. 

(7) Keep for the purpose of sale, advertise, or offer or expose for 
sale, or sell any commodity, thing, or service in a condition or manner 
contrary to law or regulation. 


on 
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(8) Use in retail trade, except in the preparation of packages put 
up in advance of sale and of medical prescriptions, a weight or measure 
that is not so positioned that its indications may be accurately read and 
the weighing or measuring operation observed from some position which 
may reasonably be assumed by a customer. 

(9) Violate any provision of this act or of the regulations promul- 
gated under the provisions of this act for which a specific penalty has 
not been prescribed. 


History: En. Sec. 36, Ch. 99, L. 1969. felony statute does not; state has discre- 


tionary power to choose under which law 


Conduct Amounting to False Pretenses 
Misdemeanors under former Packaged 
Commodities Offered for Sale Act and 
former False Weight and Measures Act 
were not lesser included offenses of felony 


it will charge defendant and the fact 
that two statutes overlap in prohibiting 
same act does not mean that the defend- 
ant can only be prosecuted under statute 
providing lesser penalty. State v. Lager- 


of obtaining money by false pretenses 
since above acts required “sale” while 


quist, — M —, 445 P 2d 910. 


90-189. Injunction. The sealer is authorized to apply to any court of 
competent jurisdiction for, and such court upon hearing and for cause 
shown may grant, a temporary or permanent injunction restraining any 
person from violating any provision of this act. 

History: En. Sec. 37, Ch. 99, L. 1969. 


90-190. Presumptive evidence. For the purposes of this act, proof of 
the existence of a weight or measure or a weighing or measuring device 
in or about any building, inclosure, stand, or vehicle in which or from 
which is shown that buying or selling is commonly carried on, shall, in 
the absence of conclusive evidence to the contrary, be presumptive proof 
of the regular use of such weight or measure or weighing or measuring 
device for commercial purposes and of such use by the person in charge 
of such building, inclosure, stand, or vehicle. 

History: En. Sec. 38, Ch. 99, L. 1969. 


90-191. Validity of prosecutions. Prosecutions for violation of any 
provision of this act are declared to be valid and proper, notwithstand- 
ing the existence of any other valid general or specific act of this state 
dealing with matters that may be the same as or similar to those covered 
by this act. 

History: En. Sec. 39, Ch. 99, L. 1969. 


90-192. Separability provision. If any provision of this act is 
declared unconstitutional, or the applicability thereof to any person or 
circumstance is held invalid, the constitutionality of the remainder of 
the act and the applicability thereof to other persons and circumstances 
shall not be affected thereby. 

History: En. Sec. 40, Ch. 99, L. 1969. 


90-193. Repeal of conflicting laws. All laws and parts of laws con- 
trary to or inconsistent with the provisions of this act are hereby re- 
pealed. 

History: En. Sec. 41, Ch. 99, L. 1969. 
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PACKAGED COMMODITIES 90-621 


90-194. Citation. This act may be cited as the “Weights and Mea- 
sures Act of Montana.” 


History: En. Sec. 42, Ch. 99, L. 1969. through 90-129, 90-131, 90-133 through 
90-143, 90-145 through 90-152, 90-601 
Repealing Clause through 90-620, 3-202, 3-2432, 3-2433, 11- 
Section 43 of Ch. 99, Laws 1969 read 958, 50-603, 50-408, 50-409, R. C. M., 
“Sections 90-101 through 90-119, 90-120 1947, are repealed.” 


CHAPTER 3—BREAD—STANDARD WEIGHT AND LOAF 


(Repealed—Section 3, Chapter 252, Laws of 1957; Section 24, Chapter 
16, Laws of 1965; Section 27, Chapter 307, Laws of 1967) 


90-301. (4273) Repealed. 


Repeal ard weights for bread, was repealed by 
This section (Sec. 1, Ch. 155, L. 1919; Sec. 24, Ch. 160, Laws 1965. For present 
Sec. 2, Ch. 252, L. 1957), relating to stand- _law, see sec. 90-178. 


90-301.1. Repealed. 
Repeal products, was repealed by Sec. 27, Ch. 


Mhisesection (Sec. 1, Ch 252514 1957). 307, Laws 196/. 
relating to the manufacture of bakery 


90-304. (4276) Repealed. 


Repeal ing to the manufacture and sale of bread, 
This section (Sec. 4, Ch. 155, L. 1919), was repealed by Sec. 27, Ch. 307, Laws 
relating to the violation of laws pertain- 1967. 


CHAPTER 6—PACKAGED COMMODITIES OFFERED FOR SALE 
Section 90-621. Supplement clause. 


90-601 to 90-620. Repealed. 


Repeal repealed by Sec. 43, Ch. 99, Laws 1969. 

Sections 90-601 to 90-620 (Secs. 1 to For present law, see secs. 90-153, 90- 
20, Ch. 160, L. 1965), relating to pack- 163 to 90-165, 90-167, 90-170 to 90-178, 
aged commodities offered for sale, were 90-184 to 90-186, 90-188 and 90-189. 


90-621. Supplement clause. This act is intended to be supplementary, 
and is not intended to repeal sections 90-140 and 90-141, R. C. M. 1947, 
or any other law relating to weights and measures. 


History: En. Sec. 23, Ch. 160, L. 1965. Repealing Clause 
Rg hr Section 24 of Ch. 160, Laws 1965 read 
Compiler’s Notes “Repealing section. Sections 90-130, 90- 


Sections 90-140 and 90-141, referred to 132, 90-144 and 90-301, R. C. M. 1947, are 
in this section, were repealed by Sec. repealed.” 
43, Ch. 99, Laws 1969. 
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NEW LAWS IN VOLUME 6 (Part 2) 


For index see pocket supplement to Replacement Volume 9 


ENACTED IN 1965 
Fiduciary sales, validation, 91-4324. 


ENACTED IN 1967 
Fiduciary sales, validation, 91-4325. 


ENACTED IN 1969 


Fiduciary sales, validation, 91-4326. 

Proceedings in lieu of probate, 91-5301 to 91-5312. 

Surviving spouse’s withdrawal of funds from financial institutions without probate 
proceedings, 91-2212, 91-2213. 

Waiver of inheritance tax of surviving spouse, 91-4414.1. 

Workmen’s compensation, advanced rate for dangerous place of employment, 92-1105.1. 


AMENDMENTS IN VOLUME 6 (Part 2) 


Administrators, 
Order of persons entitled to administer, 91-1401. 
Persons incompetent to administer, 91-1405. 
Estate tax, 91-4411, 91-4414. 
Guardians of incompetent veterans, compensation for, 91-4812. 
Guardians’ sale of realty, 91-5015. 
Industrial accident board, 92-104, 92-827, 92-834. 
Inheritance tax, 91-4414 to 91-4418. 
Occupational Disease Act, 92-1304, 92-1311, 92-1313. 
Public administrators, 
Compensation, 91-628. 
Summary settlement of estates, 91-623. 
State institutions, gifts to, 91-105, 91-106. 
Terms for sale of estate realty, 91-3009. 
Trusts continuing after distribution, jurisdiction as to, 91-4201. 
Workmen’s compensation, 92-101, 92-111, 92-118, 92-204, 92-410, 92-413, 92-417, 92-418, 
92-438, 92-614, 92-701 to 92-704, 92-706, 92-707, 92-709, 92-902, 92-1101, 92-1103, 
92-1104, 92-1105, 92-1108. 
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MONTANA REVISED CODES 


TITLE 91—WILLS, SUCCESSION, PROBATE AND 
GUARDIANSHIP 


Wills—execution and revocation, 91-105, 91-106. 

. Probate proceedings—public administrator, 91-623, 91-628. 

14. Persons to whom and order in which letters of administration are granted, 
91-1401, 91-1405. 

22. Inventory and appraisement—possession of estate, 91-2212, 91-2213. 

30. Sales of real estate and contracts for purchase of land, 91-3009. 

42. Settlement of accounts of trustees after distribution of estate, 91-4201. 

43. Probate proceedings, miscellaneous—citations—appeals, etc., 91-4324 to 
91-4326. 

44. Inheritance tax, 91-4411, 91-4414 to 91-4418. 

48. Guardianship of incompetent veterans, minors, and other beneficiaries of 
the veterans administration, 91-4812. 

50. Sale of property by guardians—investment of proceeds, 91-5015. 

53. Proceedings in lieu of probate—estates of less than ten thousand dollars, 

91-5301 to 91-5312. 


Chapter 1. 
6 


CHAPTER 1—WILLS—EXECUTION AND REVOCATION: 


Section 91-105. State institutions which may take by gift, bequest or grant. 
91-106. Persons who may make gifts to state institution. 


91-103. (6976) Will, or part thereof, procured by fraud. 


Undue Influence 


Substantial evidence of undue influence 
was shown where beneficiary under a 


In considering undue influence, the 
court may take into account confidential 
relationship of person attempting to in- 


second will was never close to the testator 
until learning of his bank account, and 
importuned upon him, while in a weak- 
ened condition, so that the testator re- 
jected his friends. In re Maricich’s Estate, 
145 M 146, 400 P 2d 873. 

The contestant has the burden of show- 


fluence testator, his physical and mental 
condition as it affects his ability to with- 
stand influence, the unnaturalness of the 
disposition, and the demands made upon 
the testator in light of the circumstances. 
In re Maricich’s Estate, 145 M 146, 400 


BR 2ds873. 


ing undue influence. In re Maricich’s 
Estate, 145 M 146, 400 P 2d 873. 


91-105. (6978) State institutions which may take by gift, bequest 
or grant. The state of Montana, units of the university of Montana, the 
state school for the deaf and blind, all institutions in the department of 
institutions, and any and all institutions now created or established, or 
which may hereafter be created or established, and supported in whole 
or in part by the state of Montana for any purpose, are hereby empowered 
and given the right to accept, receive, take, hold, own, and possess gifts, 
donations, grants, devises, or bequests of real or personal property from 
any source whatsoever; and said gifts, donations, grants, bequests, or de- 
vises may be made direct to the state of Montana, or in the name of any 
of said institutions, or to any officer or board of said institutions, or to any 


v) 


91-106 WILLS, SUCCESSION AND PROBATE 


person in trust for said institutions; but in the event the same shall be 
made direct to any such institution, or to any officer or board of any such 
institution, such gift, donation, grant, devise, or bequest shall be construed 
as a gift, donation, grant, devise, or bequest to the state of Montana, and 
shall be administered and used by the state of Montana for the particular 
purpose for which the same was given, donated, granted, bequeathed, or 
devised; and in the event no particular purpose is mentioned in such gift, 
grant, devise, or bequest, then the same shall be used for the general sup- 
port, maintenance or improvement of such institution by the state of 
Montana. 


History: En. Sec. 1, Ch. 17, L. 1913; 
re-en. Sec. 6978, R. C. M. 1921; amd. Sec. 
96, Ch. 199, L. 1965. 


tana”; and substituted “all institutions in 
the department of institutions” for “the 
state school of mines, the state reform 


school, the soldiers’ home, the Montana 
state tuberculosis sanitarium, the state 
asylum for the insane, the state peniten- 
tiary” after “school for the deaf and 
blind.” 


Amendment 


The 1965 amendment inserted “units of” 
before “the university of Montana”; de- 
leted “the state normal college, the state 
orphans’ home’ after “university of Mon- 


91-106. (6979) Persons who may make gifts to state institution. A 
donation, gift, grant, bequest, devise, or testamentary disposition of prop- 
erty, real or personal, may be made by any person over the age of eighteen 
years, of sound mind, to the state of Montana, a unit of the university of 
Montana, the state school for deaf and blind, an institution in the de- 
partment of institutions, and any and all institutions now created or 
established, or which may hereafter be created or established’ and sup- 
ported, in whole or in part, by the state of Montana for any purpose. And 
any person, corporation, or association of persons may make any gift, 
donation, or grant of property, real or personal, to the state of Montana, 
or to any of the institutions above-named or referred to; but in the event 
any gift, donation, grant, devise, or bequest shall be made to any such 
institution, or to any officer or board of any such institution, the same 
shall be construed as a gift, donation, grant, devise, or bequest to the 
state of Montana, and shall be administered and used for the state of 
Montana for the particular purpose for which the same was given, donated, 
granted, bequeathed, or devised; and in the event no particular purpose is 
mentioned in such gift, grant, devise, or bequest, then the same shall be 
used for the general support, maintenance, or improvement of such insti- 
tution by the state of Montana. 


History: En. Sec. 2, Ch. 17, L. 1913; 
re-en. Sec, 6979, R. C. M. 1921; amd. Sec. 
97, Ch. 199, L. 1965. 


Amendment 


The 1965 amendment inserted “a unit 
of” before the university of Montana; 
deleted “the state normal college, the state 


b) 


orphans’ home” after “university of Mon- 
tana”; and substituted “an institution in 
the department of institutions” for “the 
state school of mines, the state reform 
school, the soldiers’ home, the state 
asylum for the insane, the state peniten- 
tiary” after “school for deaf and blind.” 


91-136. (7009) Children or issue of children of testator, etc. 


References 


In re Jones’ Estate, 146 M 439, 408 P 
2d 482. 


PROBATE—-PUBLIC ADMINISTRATOR 


91-623 


CHAPTER 2—WILLS—INTERPRETATION 


91-209. 
References 


In re Jones’ Estate, 146 M 439, 408 P 
2d 482. 


91-210. 


References 


In re Jones’ Estate, 146 M 439, 408 P 
2d 482. 


(7024) Words to receive an operative construction. 


(7025) Intestacy to be avoided. 


CHAPTER 4—SUCCESSION 


91-403. 


Compiler’s Notes 


The case of Brundy v. Canby, 50 M 
454, 148 P 315, annotated under this sec- 
tion in the parent volume, was decided 
in 1915, before the 1941 amendment of 
this section. The reasons for the decision 
would no longer apply under the present 
version of the statute. See the first sen- 


(7073) Succession to and distribution of estates. 


Surviving Parent 


Where decedent left no surviving wife 
nor children and his father was dead, his 
mother would be the sole beneficiary of 
his estate under this section. Cowan v. 
Pacific Gamble Robinson Co., 232 F Supp 
403, 405. 


tence, subdivision 2 of this section. 


CHAPTER 5—ESCHEATED ESTATES—INHERITANCE BY 
NON RE Stl Allin LOA, OF UNCLAIMED” PROPER y. 


91-520. Conditions under which aliens in foreign country may inherit. 


Injunction 

Residents of Romania could not enjoin 
enforcement of statute while probate case 
was at intermediate stage since state is 


free to fashion procedure for applying 
statute in manner not offensive to consti- 
tution. Gorun v. Fall, 287 F Supp 725, 
affirmed, 89 S Ct 678. 


CHAPTER 6—PROBATE PROCEEDINGS—PUBLIC ADMINISTRATOR 


Section 91-623. Estates less than fifteen hundred dollars ($1,500). 
91-628. Compensation of public administrator. 


91-623. (10012) Estates less than fifteen hundred dollars ($1,500). 
If the statement or statements furnished the public administrator in 
accordance with the provisions of section 91-621 show that the aggregate 
market value of the estate of such deceased person is fifteen hundred 
dollars ($1,500) or less in value, then, upon demand of the public adminis- 
trator, the person, firm, bank, or corporation holding, controlling, or own- 
ing the same, or any part thereof, shall turn over, endorse, or surrender 
the same to such public administrator at once, without the issuance of 
letters of administration to him. The public administrator shall, upon 
receipt of the money, evidence of indebtedness, or other personal prop- 
erty, issue a receipt to the person, firm, bank, or corporation delivering 
the same to him fully describing the property received. Such receipt, 
signed by the public administrator, shall fully discharge the person, firm, 
bank, or corporation receiving the same from all further liability to 


3 


91-628 WILLS, SUCCESSION AND PROBATE 
the estate of said deceased person, to mens amount of money or for the 
property set out in said receipt. 


History: En. Sec. 3, Ch. 134, L. 1909; 
re-en. Sec. 10012, R. C. M. 1921; amd. Sec. 


Amendments 
The 1969 amendment substituted ‘“fif- 


1, Ch. 36, L. 1929; amd. Sec. 1, Ch. 222, teen hundred dollars ($1,500)” for “five 
L. 1969. hundred dollars ($500.00)” after ‘‘estate of 
such deceased person is” in the first sen- 

rence: 
91-628. (10017) Compensation of public administrator. The pub- 


lic administrator shall receive as full compensation for his services, in- 
cluding attorney’s fees, a commission of fifteen per cent (15%) of the total 
amount of money received by him in any estate provided for in this 
act; provided, that in no case shall the compensation be less than twen- 


ty-five dollars ($25). 
History: En. Sec. 8, Ch. 134, L. 1909; 


re-en. Sec. 10017, R. C. M. 1921; amd. 
Sec. 1, Ch. 3, L. 1969. 


CHAP IER 


Amendments 

The 1969 amendment raised the admin- 
istrator’s minimum compensation from 
“five dollars” to “twenty-five dollars.” 


11—PROBATE PROCEEDINGS—CONTESTING 


W LE LSAR PE RVPROBAYTE 


91-1101. 


Issuance of Citation 


Petition contesting will was properly 
dismissed where the citation was_ not 
issued within the statutory period follow- 


91-1102. 


Timely Issuance of Citation 


Petition contesting will was properly 
dismissed where the citation was not 


(10042) The probate may be contested within six months. 


ing admission of will to probate. In re 
Estate of. Willner, 147 M 538, 416 P 2d 
24, 25. 


(10043) Citation to be issued to parties interested. 


issued within statutory period following 
admission of will to probate. In re Estate 
of Willner, 147 M 538, 416 P 2d 24, 25. 


CHAPTER 13—PROBATE PROCEEDINGS—EXECUTIVES AND 
ADMINISTRATORS—ISSUANCE OF LETTERS 
TESTAMENTARY AND OF ADMINISTRATION 


91-1301. 


Duty of Court 


Statute gives power to nominate execu- 
tor to testator, so that court must appoint 
as executor person named in will unless 
he is incompetent under 91-1302. In re 


91-1302. 
etc. 


Causes for Disqualifying 


Fact that named executors may have 
used undue influence in obtaining property 
of testator before death, thereby giving 
rise to claim in behalf of estate against 


(10056) To whom letters on proved will to issue. 


Fae of "Grat* T50' OM 3/7," 45700 eel 
37M 


References 


In re Maricich’s Estate, 145 M 146, 400 
P 2d 873. 


(10057) Who are incompetent as executors or administrators, 


executors, is not in itself evidence of want 
of integrity such as will disqualify execu- 
tors. In re-Estate of Graf, 150 M 577, 437 
Pe2d 3/71. 


LETTERS OF ADMINISTRATION 91-1405 


CHAPTER 14—PERSONS TO WHOM AND ORDER IN WHICH LETTERS 
OF ADMINISTRATION ARE GRANTED 


Section 91-1401. 


Order of persons entitled to administer—partner not to administer. 
91-1405. 


Who are incompetent to act as administrators. 


91-1401. (10068) Order of persons entitled to administer—partner 
not to. administer. Administration of estate of all persons dying intes- 
tate and of all persons dying testate without appointing an executor 
who qualified for appointment must be granted to some one or more of 
the persons hereinafter mentioned or to persons nominated by them, and 
they are respectively entitled to preference thereto in the following or- 
der the relatives of the decedent being entitled to priority only when 
they are entitled to succeed to the estate or some portion thereof; 

1. The surviving husband or wife. 

The children. 

The father or mother. 

The brothers. 

The sisters. 

The grandchildren. 

The next of kin entitled to share in the distribution of the estate. 
A beneficiary under the will of the decedent. 


OMHNAMA WH 


The public administrator. 
10. A creditor. 
11. Any person legally competent. 


If the decedent was a member of a partnership at the time of his 
decease, the surviving partner must in no case be appointed administrator 
of the estate. 

History: En. Sec. 55, p. 253, L. 1877; 
re-en. Sec. 55, 2nd Div. Rev. Stat. 1879; 


amd. Sec. 55, 2nd Div. Comp. Stat. 1887; 
amd. Sec. 2430, C. Civ. Proc. 1895; re-en. 


ment,” after “persons dying intestate” and 
“or to persons nominated by them” after 
“hereinafter mentioned” and added “the 
relatives of the decedent * * * some por- 


Sec. 7432, Rev. C. 1907; re-en. Sec. 10068, 
R. C. M. 1921; amd. Sec. 1, Ch. 219.1. 
1939; amd. Sec. 1, Ch. 68, L. 1969. Cal, C. 
Civ. Proc. Sec. 1365. 


Amendments 
The 1969 amendment inserted “and of 


tion thereof” at. the end of the first para- 
graph; deleted “ , or some competent per- 
son whom he or she may request to have 
appointed” from paragraph 1; inserted 
new paragraph 8, and redesignated former 
paragraphs 8 to 10 as new paragraphs 
9 to ll. 


all persons * * * qualified for appoint- 


91-1405. (10072) Who are incompetent to act as administrators. 
No person is competent or entitled to serve as administrator or adminis- 
tratrix who is: 

to | Saine as. pacent volume. | 


2. Not a bona fide resident of the state; but if a person otherwise 
entitled to serve is not a resident of the state, he may nominate a resi- 
dent of the state to serve as administrator, and the court or judge must 
order letters issued to the nominee. 


3.and4. * * * [Sameas parent volume. | 
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91-2101 


History: En. Sec. 59, p. 254, L. 1877; 
re-en. Sec. 59, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 59, 2nd Div. Comp. Stat. 
1887; amd. Sec. 2434, C. Civ. Proc. 1895; 
amd. Sec. 1, p. 137, L. 1899; re-en. Sec. 
7436, Rev. C. 1907; re-en. Sec. 10072, 
R. C. M. 1921; amd. Sec. 1, Ch. 59, L. 
1969. Cal. C. Civ. Proc. Sec. 1369. 


Amendments 

The 1969 amendment deleted “and either 
the husband, wife, or child, or parent, or 
brother, or sister of the deceased, he may 
request the court or judge to appoint a 


WILLS, SUCCESSION AND PROBATE 


resident of the state to serve as admin- 
istrator, and such person may be ap- 
pointed, but no other nonresident than a 
surviving husband, wife, or child, or par- 
ent, or brother, or sister shall have such 
right to request an appointment, and” 
after “resident of the state,” inserted, in 
place thereof, “he may nominate a resi- 
dent of the state to serve as adminis- 
trator,” substituted “nominee” for “appli- 
cant” after “letters issued to. the” and 
deleted ‘“‘entitled thereto under the provi- 
sions of this chapter” at the end of para- 
graph 2. 


CHAPTER 21iI—REMOVAL AND SUSPENSION OF EXECUTORS AND 
ADMINISTRATORS 


91-2101. 


Causes for Removal 

Administratrix who failed to file inven- 
tory and appraisement within three 
months after appointment, failed to file 
first accounting within six months after 
appointment, failed to make money from 
sale of property available to heirs, failed 


91-2102. 


Causes for Removal 

Administratrix who failed to file inven- 
tory and appraisement within three 
months after appointment, failed to file 
first accounting within six months after 
appointment, failed to make money from 
sale of property available to heirs, failed 


(10125) Executor to have 


(10124) Suspension of powers of executor. 


to provide estate with interest on money 
from sale of property, lost inheritance tax 
credit and allowed tax penalties to be 
assessed against estate was properly re- 
moved. In re Estate of Smith, 149 M 326, 
426 P 2d 575. 


notice of his suspension, etc. 


to provide estate with interest on money 
from sale of property, lost inheritance tax 
credit and allowed tax penalties to be as- 
sessed against estate was properly re- 
moved. In re Estate of Smith, 149 M 326, 
426 P 2d 575. 


CHAPTER 22—INVENTORY AND APPRAISEMENT—POSSESSION OF 
fo, F Ate 


Section 91-2212. 


Funds on deposit at financial institution—surviving spouse may 


withdraw—affidavit required. 


91-2213. 


Affidavit sufficient to require release of funds—liability of financial 


institutions and their representatives discharged. 


91-2201. 


Causes for Removal 


Administratrix who failed to file inven- 
tory and appraisement within three 
months after appointment, failed to file 
first accounting within six months after 
appointment, failed to make money from 
sale of property available to heirs, failed 


91-2212. 


(10129) Inventory to be returned, including the homestead. 


to provide estate with interest on money 
from sale of property, lost inheritance tax 
credit and allowed tax penalties to be 
assessed against estate was properly re- 
moved. In re Estate of Smith, 149 M 326, 
426 P 2d 575. 


Funds on deposit at financial institution—surviving spouse 


may withdraw—afhdavit required. Whether a person dies testate or in- 
testate, and irrespective of the character of his or her property, if the 
value of the estate does not exceed five thousand dollars ($5,000), the 
spouse of the decedent may collect from any bank, banking institution, 
savings and loan association or credit union, any moneys held to the 
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CLAIMS AGAINST ESTATE 91-2709 
credit of the decedent not to exceed the total sum of one thousand 
dollars ($1,000), without procuring letters testamentary or of administra- 
tion, upon furnishing such bank or organization with an affidavit show- 
ing the right of the afflant to receive such money. 

History: En. Sec. 1, Ch. 119, L. 1969. 


Title of Act 
An act providing that a surviving spouse 


may withdraw funds from financial insti- 
tutions without probate proceedings in 
certain cases. 


91-2213. Affidavit sufficient to require release of funds—liability of 
financial institutions and their representatives discharged. The receipt 
of such affant or affiants shall constitute sufficient acquittance for the 
payment of money made pursuant to the provisions of this act, and shall 
fully discharge such person, representative, officer, bank, institution, cor- 
poration or body from any further liability with reference thereto, 
without the necessity of inquiring into the truth of any of the facts stated 
in the affidavit. But such payment shall not preclude administration of 
the estate of the decedent when necessary to enforce payment of the 


decedent’s debts. 
History: En. Sec. 2, Ch. 119, L. 1969. 


CHAPTER 27—CLAIMS AGAINST ESTATE 


91-2701. 


Time for Presenting Claims 


All claims against estate arising from 
contract must be presented to executor 


91-2704. 


Actual Notice Unnecessary 


Bank which failed to present claim on 
note against decedent’s estate within stat- 
utory time was barred where notice by 
publication appeared in only newspaper in 
community of 1,800 citizens of which both 
bank and decedent were residents; bank’s 
contention that it received no actual notice 
which could. have been accomplished with 
ease and that to bar claim under such 
circumstances was deprivation of property 
without due process of law was re- 
jected. Baker Nat. Bank v. Henderson, 
151 M 526, 445 P 2d 574. 


(10173) Time within which 


(10170) Notice to creditors, etc. 


within four months of first publication of 
notice to creditors. Brown v. Midland 
Nat. Bank, 150 M 422, 435 P 2d 878. 


claims against an estate, etc. 


Contract Claims 


All claims against estate arising from 
contract must be presented to executor 
within four months of first publication of 
notice to creditors. Brown v. Midland 
Nat. Bank, 150 M 422, 435 P 2d 878. 


Mechanic’s Lien 


A mechanic’s lien under sections 45- 
501 to 45-512 is not a claim arising upon 
a contract within the meaning of this 
section and the lien is not lost because 
creditor’s claim is not filed. Hammer v. 
Chapin, 256 F Supp 818, 820. 


91-2709. (10178) Limitation of actions on rejected claim. 


Exclusive Nature of Procedure 


Rule 41(e), M. R. Civ. P., providing 
for dismissal of action for failure to serve 
summons as provided therein, does not 
apply to service of summons in suit on 
rejected claim in probate which is gov- 
erned exclusively by statute providing for 
contesting rejected claims in probate. 
Werning v. McFarland, 149 M 137, 423 
P; 20:85. 


Suit after Discharge 


Summons, in suit on rejected claim filed 
within three month statutory limit, served 
after discharge in probate was not sub- 
stantial compliance with statutory require- 
ment to “bring suit” within three months 
of rejection of claim. Werning v. McFar- 
land, 149 M 137, 423 P 2d 851. 


Variance between Claim and Suit 
Claim sued upon must be within scope 


91-2711 WILLS, SUCCESSION AND PROBATE 


of claim presented to executor, so that claim to recover debt. Brown v. Midland 
action for breach of contract. to bequeath Nat. Bank, 150 M 422, 435 P 2d 878. 
could not be predicated upon creditor’s 


91-2711. (10180) Claims must be presented before suit. 


Variance between Claim and Suit could not be predicated upon eve. 
Claim sued upon must be within scope claim to. recover debt. Brown Vi Mid and 
of claim presented to executor, so that Nat. Bank, 150 M 422, 435 P 2d 878. 


action for breach of contract to bequeath 


CHAPTER 30—SALES OF REAL ESTATE AND: CONTRACTS FOR 
PURCHASE, OF i}LAND 


Section 91-3009. Contents of order of sale—conditions of sale—public or private. 


91-3009. (10218) Contents of order of sale—conditions of sale— 
public or private. The order of sale must describe the lands to be sold 
and the terms of sale which may be for cash, or for part cash and the 
balance on a credit not exceeding five (5) years where the sales price is 
five thousand dollars ($5,000) or less, payable in gross or in installments, 
with interest, as the court or judge may direct. For sales where the sales 
price exceeds five thousand dollars ($5,000), deferred payments may. be 
extended not to exceed twenty (20) years. The land may be sold in one 
parcel or in subdivisions, as the executor or administrator shall judge 
most beneficial to the estate, unless the court or judge otherwise special- 
ly directs. If it appears that any part of such real estate has been de- 
vised, and not charged in such devise with the payment of debts or 
legacies, the court or judge must order the remainder to be sold before 
that so devised. Every such sale must be ordered to be made at public 
auction, unless, in the opinion of the court or judge, it would benefit 
the estate to sell the whole or some part of such real estate at private 
sale. The court or judge may, if the same is asked for in the petition, 
order or direct such real estate, or any part thereof, to be sold at either 
public or private sale, if the executor or administrator shall deem it 
to be most beneficial for the estate. If the executor or administrator neg- 
lects or refuses to make a sale under the order, and as directed therein, 
he may be compelled to sell, by order of the court or judge, made on 
motion, after due notice by any party interested. 


History: En. Sec. 194, p. 290, L. 1877; Amendments ; 
re-en. Sec. 194, 2nd Div. Rev. Stat. 1879; The 1969 amendment inserted “where 
re-en. Sec. 194, 2nd Div. Comp. Stat. the sales price is five thousand dollars 
1887; amd. Sec. 2678, C. Civ. Proc. 1895; ($5,000) or less,” after “not exceeding five 
re-en. Sec. 7569, Rev. C. 1907; re-en. Sec. (5) years” in the first sentence; and 
10218, R. C. M. 1921; amd. Sec. 1, Ch. 49, inserted the present second sentence. 

L. 1943; amd. Sec. 1, Ch. 64, L. 1969. 
Cal. C. Civ. Proc. Sec. 1544. 


CHAPTER 32—GENERAL POWERS AND DUTIES OF EXECUTORS AND 
ADMINISTRATORS | 


91-3202. (10258) Executors and administrators may sue and be sued. 


Failure To Join Beneficiary lowed in bringing suit against adminis- 
Although proper procedure was fol- trator of estate without joining all 
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SETTLEMENT OF TRUSTEES’ ACCOUNTS 


beneficiaries, conduct of parties in perpe- 
trating fraud on court required that judg- 
ment be vacated on motion of aggrieved 


91-4201 


beneficiary who was not party to suit. 


Selway v. Burns, 150 M 1, 429 P 2d 640. 


CHAPTER 34—LIABILITIES AND COMPENSATION OF EXECUTORS 
AND ADMINISTRATORS 


91-3407. (10287) 
Neglect and Mismanagement of Estate 
Removed administratrix and her attor- 

neys who had failed to make money from 

sale of property available to heirs, failed 
to provide for interest on money from sale 
of property for benefit of estate, lost in- 
heritance tax credit and allowed tax 


Compensation of executors and administrators. 


penalties to be assessed against estate 
were properly awarded fees less than 
those provided for by statute which ap- 
plies only to fees for successful comple- 
tion of estate. In re Estate of Smith, 149 
Mo.320eet2Gn eed 575. 


CHAPTER 35—ACCOUNTING AND SETTLEMENT BY.EXECUTORS AND 
ADMINISTRATORS 


91-3501. 
Inventory of Assets 


Administratrix who failed to file inven- 
tory and appraisement within three 
months after appointment, failed to file 
first accounting within six months after 
appointment, failed to make money from 


sale of property available to heirs, 
91-3507. (10294) Repealed. 
Repeal 


Section 91-3507 (Sec. 260, p. 307, L. 
1877), relating to the rendering of ac- 


91-3516. 


Effect of Fraud 


Final decree of distribution and dis- 
charge in probate will not be set aside on 
ground of inadvertence or fraud under 
statute or Rule 60(b), M. R. Civ. P., in 
absence of manifest abuse of court’s dis- 


(10303) Settlement of account 


(10288) Exhibit of receipts and disbursements, etc. 


failed to provide estate with interest on 
money from sale of property, lost in- 
heritance tax credit and allowed tax pen- 
alties to be assessed against estate was 
properly removed. In re Estate of Smith, 
149 M 326, 426 P 2d 575. 


counts after notice to creditors, was re- 


pealed by Sec. 1, Ch. 272, Laws 1969. 


to be conclusive, etc. 


cretion to grant relief thereunder in case 
where moving party had every oppor- 
tunity to protect his claim in probate and 
failed to do so. Werning v. McFarland, 
149 M 137, 423 P 2d 851. 


CHAPTER 36—DEBTS OF THE ESTATE—PAYMENT OF 


91-3606. (10312) 


Summons after Discharge 


Summons, in suit on rejected claim filed 
within three-month statutory limit, served 
after discharge in probate was not sub- 
stantial compliance with statutory require- 


Provision for disputed and contingent claims. 


ment to “bring suit” within three months 
of rejection of claim and relieved execu- 
trix of statutory duty to pay amount of 
disputed claim into court. Werning v. 


McFarland, 149 M 137, 423 P 2d 851. 


CHAPTER, 42 SE UT LEMEN TO. ACCOUNTS,OF TRUSTERS ARTER 
DISTRIBU LION Ol) be ba TE 


Section 91-4201. 
trustees. 


91-4201. (10352) 
tribution—accounts of trustees. 


Court not to lose jurisdiction of trusts by distribution—accounts of 


Court not to lose jurisdiction of trusts by dis- 
Where any trust has been created by 


91-4324 WILLS, SUCCESSION AND PROBATE 


or under any will to continue after distribution, the district court shall 
not lose jurisdiction of the estate by final distribution, but shall retain 
jurisdiction thereof for the purpose of the settlement of accounts under 
the trust as provided in Title 86. 


History: En. Sec. 2900, C. Civ. Proc. Amendments 
1895; re-en. Sec. 7698, Rev. C. 1907; re-en. The 1969 amendment added “as pro- 
Sec. 10352, R. C. M. 1921; amd. Sec. 2, vided in Title 86” at the end of the first 
Ch. 24, L. 1969. Cal. C. Civ. Proc. Sec. sentence; and deleted the former second 


1699. through the fifth sentences. For text, see 
parent volume. 


CHAPTER 43—PROBATE PROCEEDINGS, MISCELLANEOUS— 
CITATIONS—APPEALS, ETC. 


Section 91-4324. Validation of fiduciary sales before 1965. 
91-4325. Validation of fiduciary sales before 1967. 
91-4326. Validation of fiduciary sales before 1969. 


91-4324. Validation of fiduciary sales before 1965. All sales, provided 
no action is now pending to set aside such deed or conveyance, by trustees, 
executors, administrators and guardians which previous to the effective 
date of this act, were made to purchasers for a valuable consideration, 
which consideration has been paid by such purchasers in good faith, and 
such sales shall not have been set aside by the district or probate court 
having jurisdiction thereof, shall be sufficient to sustain a trustee’s, 
executor’s, administrator's or guardian’s deed or conveyance to such 
purchaser, and, in case such deed or conveyance shall not have been 
given, shall entitle such purchaser to such deed or conveyance; and such 
deed or conveyance, if now executed or when executed, shall be sufficient 
to convey to such purchaser all the title that such beneficiary, decedent or 
ward had in said real or personal property; and all irregularities in ob- 
taining the order of the court for such sale, and all irregularities or de- 
fects in making or conducting such sale by said trustee, executor, ad- 
ministrator or guardian, shall be disregarded, and such sale shall not be 
invalidated by reason of any such defect or irregularity. 


History: En. Sec. 1, Ch. 60, L. 1965. defects and irregularities in such sales, 
Title of Act containing a repealing clause. 


An act validating deeds and convey- Repealing Clause 
ances in sales of land and personal prop- Section 2 of Ch. 60, Laws 1965 repealed 
erty heretofore made by trustees, execu- all acts and parts of acts in conflict there- 
tors, administrators and guardians, curing with. 


91-4325. Validation of fiduciary sales before 1967. All sales, provided 
no action is now pending to set aside such deed or conveyance, by trustees, 
executors, administrators and guardians which previous to January 1, 
1967, were made to purchasers for a valuable consideration, which con- 
sideration has been paid by such purchasers in good faith, and such 
sales shall not have been set aside by the district or probate court 
having jurisdiction thereof, shall be sufficient to sustain a trustee’s, 
executor’s, administrator’s or guardian’s deed or conveyance to such 
purchaser, and, in case such deed or conveyance shall not have been 
given, shall entitle such purchaser to such deed or conveyance; and such 
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INHERITANCE TAX 91-4401 


deed or conveyance, if now executed or when executed, shall be sufficient 
to convey to such purchaser all the title that such beneficiary, decedent 
or ward had in said real or personal property; and all irregularities in 
obtaining the order of the court for such sale, and all irregularities or 
defects in making or conducting such sale by said trustee, executor, 
administrator or guardian, shall be disregarded, and such sale shall not 
be invalidated by reason of any such defect or irregularity. 


History: En. Sec. 1, Ch. 182, L. 1967. erty made by trustees, executors, admin- 
. istrators and guardians prior to January 
Title of Act 1, 1967, curing defects and irregularities 
An act validating deeds and convey-_ in such sales. 
ances in sales of land and personal prop- 


91-4326. Validation of fiduciary sales before 1969. All sales, pro- 
vided no action is now pending to set aside such deed or conveyance, 
by trustees, executors, administrators and guardians which previous to 
January 1, 1969, were made to purchasers for a valuable consideration, 
which consideration has been paid by such purchasers in good faith, and 
such sales shall not have been set aside by the district or probate court 
having jurisdiction thereof, shall be sufficient to sustain a trustee’s, execu- 
tor’s, administrator’s, or guardian’s deed or conveyance to such _ pur- 
chaser, and in case such deed or conveyance shall not, have. been 
given, shall entitle such purchaser to such deed or conveyance; and 
such deed or conveyance, if now executed or when executed, shall be suf- 
ficient to convey to such purchaser all the title that such beneficiary, 
decedent or ward had in said real or personal property; and all irregu- 
larities in obtaining the order of the court for such sale, and all irregu- 
larities or defects in making or conducting such sale by said trustee, 
executor, administrator or guardian, shall be disregarded, and such 
sale shall not be invalidated by reason of any such defect or irregu- 


larity. 
History: En. Sec. 1, Ch. 75, L. 1969. made by trustees, executors, adminis- 
§ trators and guardians prior to January 1, 
Title of Act 1969, curing defects and irregularities in 


An act validating deeds and conveyances _ such sales. 
in sales of land and personal property 


CHAPTER 44—INHERITANCE TAX 


Section 91-4411. Estate tax. 

91-4414. Exemptions from first $25,000. 

91-4414.1. Discretionary waiver of inheritance tax of surviving spouse. 

91-4415. When payment due—lien of tax—liability for payment—place of 
payment—receipts—receipt or bond required before final account- 
ing allowed. 

91-4416. Discount—interest. 

91-4417. Powers of representative in collection and payment of tax—collec- 

tion from legatees or distributees. 

91-4418. Refunding of tax—-when authorized—manner of refunding—ad- 
vance payment of tax for relief from penalty and interest. 


91-4401. (10400.1) Taxes on transfer—when and how imposed. 


Tenants in Common in common to sons, reserving a life estate 
Where husband died after he and his with right of survivorship, wife, who ob- 
wife had conveyed land owned as tenants tained deceased husband’s one-half inter- 
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91-4402 


est in land was subject to inheritance tax 
on husband’s interest under section 91- 
4405, but sons’ interests were not taxable 


91-4402. 


Possession Postponed 


Where husband and wife held real prop- 
erty as tenants in common, but trans- 
ferred one half of the property to one 
son, and the other half to the other son, 
reserving a life estate in each piece of 


91-4405. 


Applicable Property 


Since the 1951 amendment, this section, 
including the clause excepting from tax- 
ation property shown to have belonged 
to the survivor and not the decedent, 
applies whether the property is tangible 
or intangible or whether the purchase 
price or the actual property is the subject 
of the joint tenancy. In re Parks’ Estate, 
145 M 333, 401 P 2d 83. 


Corporate Stock 

Corporate stock registered in both the 
husband’s and wife’s names, but pur- 
chased by the wife, and in her possession, 
was not subject to inheritance tax on 
death of husband. In re Parks’ Estate; 
145 M 333, 401 P 2d 83. 


91-4407. (10400.1) 


References 


Cited in Salvation Army v. State, 144 
M 415, 396 P 2d 463, 466. 


91-4411. 


(10400.3a) Estate tax. 


WILLS, SUCCESSION AND PROBATE 


until termination of the mother’s life es- 
tate. In re Hess’ Estate, 145 M 552, 403 
P 2d 748. 


(10400.1) Transfers in contemplation of death. 


property with right of survivorship, on 
father’s death sons were not subject to 
inheritance tax until termination of the 
mother’s intervening life estate. In re 
Hess’ Estate, 145 M 552, 403 P 2d 748. 


(10400.1) Joint estates, government bonds, tenants, etc. 


Nontaxable Transfers 


The 1951 amendment, stipulating that 
upon the death of one of the spouses, 
“the right of the survivor or survivors 
to the immediate possesion or ownership 
is a taxable transfer,’ when read in con- 
junction with the clause excepting prop- 
erty shown to have belonged originally 
to the survivor, shows that a “transfer” 
is taxed, but what in reality is not a 
“transfer, is) rot, “taxed:s; Lnaytes Pate 


Estate, 145 M 333, 401 P 2d 83. 


References 


In re Hess’ Estate, 145 M 552, 403 P 
2d 748. 


Tax on clear market value—deductions. 


(a) in additton "to ste 


taxes 


hereinabove imposed, an estate tax is hereby imposed upon the transfer 
of all estates which are subject to an estate tax under the provisions of 
the Internal Revenue Code of 1954, and amendments thereto, where the 
decedent, at the time of his decease, was a resident of this state. The 
amount of said estate tax shall be equal to the extent, if any, of the excess 
of the credit of not exceeding eighty per cent (80%), allowable under 
said Internal Revenue Code, over the aggregate amount ofcall estates, 
inheritance, transfer, legacy and succession taxes paid to any state or 
territory or the District of Columbia, in respect to any’ property in the 
estate of said decedent. Provided, that such estate tax hereby imposed 
shall in no case exceed the extent to which its payments will effect a 
saving or diminution in the amount of the United States estate tax pay- 
able by, or out of the estate of the decedent, had subdivisions (a) to (h) 
not been enacted. The tax imposed herein shall be collected by the sev- 
eral county treasurers or the state treasurer and distributed as here- 
after provided. 


(b) to (f). 


ected | malle.asiparent volume. | 
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INHERITANCE TAX 91-4414 


(x) Intent of subdivisions (a) to (h). It is hereby declared to be 
the intent and purpose of subdivisions (a) to (h) to obtain for this 
state the benefit of the credit allowed under the provisions of said In- 
ternal Revenue Code, to the extent that this state may be entitled by 
the provisions of said act, by imposing additional taxes and the same 
shall be liberally construed to effect this purpose. 


Wire ots “loatierds oarenmvolume: | 
History: En. Sec. 2, Ch. 48, Ex. L. ‘United States Revenue Act” in subsec- 


1933; amd. Sec. 1, Ch. 360, L. 1969. tions (a) and (g). 
Amendments Effective Date 
The 1969 amendment substituted “In- Section 2 of Ch. 360, Laws 1969 pro- 


ternal Revenue Code of 1954” for “United vided the act should be in effect from 
States Revenue Act of 1926” in subsec- and after its passage and approval. Ap- 
tion (a); and “Internal Revenue Code” for proved March 14, 1969. 


91-4414. (10400.4) Exemptions from first $25,000. The following 
exemptions from the tax are hereby allowed, the exemption allowed to 
each person, institution, association, corporation and body politic to be 
taken out of the first twenty-five thousand dollars passing by any such 
transfer to such person, institution, association, corporation or body 
politic: 

(1). * * * [Same as parent volume.] 

(2) $20,000; $5,000; $2,000 exempt, when. Property of the clear 
value of twenty thousand dollars ($20,000), transferred to the wife or 
to the husband of the decedent, five thousand dollars ($5,000) transferred 
to each minor lineal issue of the decedent, or any child adopted as such 
in conformity with law, or any child to whom such decedent for not 
less than ten (10) years prior to such transfer stood in the mutually 
acknowledged relation of a parent, provided, however, such relationship 
began at or before the child’s fifteenth (15) birthday, and was_ con- 
tinuous for ten (10) years, or any lineal issue of such adopted or mutually 
acknowledged child, and two thousand dollars ($2,000) transferred to each 
of the lineal issue who have attained majority and to each of the other 
persons described in the first subdivision of section 91-4409 shall be 
exempt. Such exemption to the widow shall include all her statutory 
dower and other allowances. Any child of the decedent shall be en- 
titled to credit for so much of the tax paid by the widow as applied to 
any property which shall thereafter be transferred by or from such 
widow to any such child, provided the widow does not survive said de- 
cedent to exceed ten years. 


(3) and (4). * * * [Same as parent volume.] 


History: En. Sec. 4, Ch. 65, L. 1923; The 1969 amendment increased exemp- 
amd. Sec. 1, Ch. 105, L. 1953; amd. Sec. 1, tions specified in the first sentence of par- 
Ch. 218, L. 1963; amd. Sec. 1, Ch. 244, L.  agraph (2) from $10,000 to $20,000 for 


1965; amd. Sec. 1, Ch. 343, L. 1969. the husband of decedent; inserted $5,000 
exemption for transfers to children; and 
Amendments included decedent’s lineal issue who have 


The 1965 amendment increased exemp- attained majority under the $2,000 ex- 
tions specified in the first sentence of emption. 
paragraph (2) from $17,500 to $20,000 for 
the wife of the decedent, and from $5,000 
to $10,000 for the husband of the decedent. 
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91-4414.1 WILLS, SUCCESSION AND PROBATE 


91-4414.1. Discretionary waiver of inheritance tax of surviving 
spouse. Notwithstanding any provision of law or statute in conflict here- 
with, the state board of equalization, in its discretion, is authorized to 
issue a waiver of inheritance tax in the event of the death of any person 
leaving any real property or personal property, or both, in joint tenancy 
with a surviving spouse if the value of the property of the decedent is 
less than the inheritance exemption allowed by law to the surviving 
spouse. 


History: En. Sec. 1, Ch. 147, L. 1969. the death of any person leaving any real 
? property or personal property, or both, in 
Title of Act joint tenancy with a surviving spouse if 


An act allowing the state board of the value of the property of the decedent 
equalization, in its discretion, to issue a is less than the inheritance exemption al- 
waiver of inheritance tax in the event of lowed by law to the surviving spouse. 


91-4415. (10400.5) When payment due—lien of tax—liability for pay- 
ment—place of payment—receipts—receipt or bond required before final 
accounting allowed. All taxes imposed by this act shall be due and pay- 
able at the time of the death of the decedent, except as hereinafter pro- 
vided; and every such tax shall be and remain a lien upon the property 
transferred for a period of ten years from the time of the death of the 
decedent, whether said death occurred before or after the effective date 
of this act, unless sooner paid, and the person to whom the property is 
transferred and the administrators, executors, and trustees of every estate 
so transferred shall be personally liable for such tax until its payment. 


The tax shall be paid to the state treasurer or to the treasurer of the 
county in which the district court is situated having jurisdiction as herein 
provided, and if paid to the county treasurer said treasurer shall make 
triplicate receipts of such payment, one of which he shall immediately 
send to the state treasurer, whose duty it shall be to charge the county 
treasurer so receiving the tax, with the amount thereof, and the other 
receipt shall be delivered to the executor, administrator, or trustee, where- 
upon it shall be a proper voucher in the settlement of his accounts. One 
he shall keep on file in his office. 


No executor, administrator, or trustee shall be entitled to a final 
accounting of an estate, in settlement of which a tax is due under the 
provisions of this act, unless he shall produce such receipt or a certified 
copy thereof or unless a bond shall have been filed as prescribed by sec- 
tion 91-4419. 


History: En. Sec. 5, Ch. 65, L. 1923; Amendment 
amd. Sec. 1, Ch. 16, L. 1951; amd. Sec. The 1965 amendment inserted “whether 
1, Ch. 99, L. 1965. said death occurred before or after the 
effective date of this act” in the first para- 
graph. 


91-4416. (10400.6) Discount—interest. If such tax is paid within 
eighteen (18) months from the accruing thereof, a discount of five per 
cent (5%) shall be allowed and deducted therefrom. The deduction of 
this discount of five per cent (5%) shall be accomplished by paying within 
the eighteen (18) month period from the date that the tax accrues 
an amount equal to ninety-five per cent (95%) of the total tax declared 
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INHERITANCE TAX 91-4417 


due by the person making payment. If such tax is not paid within 
eighteen (18) months from the accruing thereof, interest shall be charged 
and collected thereon at the rate of ten per cent (10%) per annum from the 
time the tax accrued; unless by reason of claims made upon the estate, 
necessary litigation or other unavoidable cause of delay, such tax shall 
not be determined and paid as herein provided, in which case interest at 
the rate of six per cent (6%) shall be charged upon such tax from the 
accrual thereof until the cause of such delay is removed, after which ten 
per cent (10%) shall be charged, provided that litigation to defeat the 
payment of the tax shall not be considered necessary litigation. In all 
cases when a bond shall be given under the provisions of section 91-4419, 
interest shall be charged at the rate of six per cent (6%) after one (1) 
year from the date of death, until the date of payment thereof. 


History: En. Sec. 6, Ch. 65, L. 1923; Amendments 


amd. Sec. 1, Ch. 15, L. 1957. The 1967 amendment inserted the fig- 
ures in parentheses and added the present 
second sentence. 


91-4417. (10400.7) Powers of representative in collection and pay- 
ment of tax—collection from legatees or distributees. Every executor, ad- 
ministrator or trustee shall have full power to sell so much of the property 
of the decedent as will enable him to pay such tax in the same manner as 
he might be entitled by law to do for the payment of the debts of the 
testator or intestate. Any such administrator, executor, or trustee, having 
in charge or in trust any legacy or property for distribution, subject to 
such tax, shall deduct the tax therefrom; and within thirty days therefrom 
shall pay over the same to the county treasurer, as herein provided. lf 
such legacy or property be not in money, he shall collect the tax thereon 
upon the appraised value thereof, from the person entitled thereto. He 
shall not deliver or be compelled to deliver any specific legacy or property 
subject to tax under this law, to any person until he shall have collected 
the tax thereon. If any such legacy shall be charged upon or payable out 
of real property, the heir or devisee shall deduct such tax therefrom and 
pay it to the administrator, executor, or trustee, and the tax shall remain 
a lien or charge on such real property for the period provided in section 
91-4415, and the payment thereof shall be enforced by the executor, ad- 
ministrator, or trustee in the same manner that payment of the legacy 
might be enforced, or by the attorney general under section 91-4440. lf 
any such legacy shall be given in money to any such person for a limited 
period, the administrator, executor, or trustee shall retain the tax upon 
the whole amount, but if it be not in money, he shall make application to 
the court having jurisdiction of an accounting by him to make an appor- 
tionment if the case require it, of the sum to be paid into the hands of 
such legatees, and for such further order relative thereto as the case may 
require. 

History: En. Sec. 7, Ch. 65, L. 1923; Amendment 


amd. Sec, 2, Ch. 99, L. 1965. The 1965 amendment substituted “for 
the period provided in section 91-4415” 
for “until paid” following “charge on such 
real property” in the fifth sentence. 
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91-4418 WILLS, SUCCESSION AND PROBATE 


91-4418. (10400.8) Refunding of tax—when authorized—manner of re- 
funding—advance payment of tax for relief from penalty and interest. If 
any debt shall be proved against the estate of the decedent, after the 
payment of any legacy or distributive share thereof, from which any 
such tax has been deducted, or upon which it has been paid by the person 
entitled to such legacy or distributive share and such person is required 
by the order of the district court having jurisdiction of the tax so deducted 
or paid, to refund the amount of such debts or any part thereof, an equita- 
ble proportion thereof shall be repaid to such person by the executor, 
administrator or trustee, if the said tax has not been paid to the county 
treasurer or state treasurer, or by them, in the proper proportionate 
shares, if it has been so paid. 

Any person from whom such tax is or may be due may make an 
estimate of and pay the same to the clerk of court, who shall receipt 
therefor, at any time before the same is determined by the court, and shall 
thereupon be relieved from any interest or penalty upon the amount so paid 
in the same manner as if the tax were then determined. In the event the 
person making payment has done so in accordance with the provisions of 
section 91-4416, pertaining to the allowance of a five per cent (5%) dis- 
count, the person making payment shall be relieved from any interest or 
penalty and shall be allowed the five per cent (5%) discount upon’ the 
amount which he so declared due as his inheritance tax liability. The tax 
may be declared to be due by the filing with the clerk of court of a state- 
ment of such declaration or by paying the amount estimated by the taxpayer 
to be due. The money shall be paid to the clerk of the district court who 
must deposit same with the county treasurer for credit to the clerk of the 
district court’s deposit or trust fund until the correct amount of the 
tax has been determined. As soon as the correct amount of inheritance 
tax has been determined, any excess so paid shall be refunded to the 
person so paying or entitled thereto by such clerk of court out of said 
trust fund, and the county treasurer shall receipt for the amount of 
the inheritance tax so determined by the court. 


History: En. Sec. 8, Ch. 65, L. 1923; Effective Date 


amd. Sec. 1, Ch. 47, L. 1935; amd. Sec. 7 Section 3 of Ch. 15. Laws 1967 ided 
’ ’ ’ ’ 6b 5 provide 

Ch. 126, L. 1963; amd. Sec. 2, Ch. 15, L. the act should be in effect. from. and. after 

1967. its passage and approval. Approved Feb- 


Amendments ruary 3, 1967. 


The 1967 amendment inserted the sec- 
ond and third sentences in the second 
paragraph. 
91-4432. (10400.22) Appraisal at clear market value at time of death, etc. 


References 


In re Hess’ Estate, 145 M 552, 403 P 
2d 748. 


CHAPTER 45—GUARDIAN AND WARD 
91-4515. (5878) Rules of awarding custody of minors. 


Death of Both Parents mother died prior to action, where father 
In a custody dispute between maternal to whom children were awarded also died 
grandparents and father of children whose pending hearing on motion for new trial, 
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PROPERTY SALE 


maternal grandparents who had filed mo- 
tion for new trial and who had already 
been determined by court to be fit and 
proper persons for custody of children 
would have been entitled to custody with- 
out new trial but for second wife of 
deceased husband who was entitled to 
hearing on petition to intervene as party 
to whom deceased father wished children 
to go. State ex rel. Ross v. District 
Court, Fourth Judicial Dist., 150 M 233, 
433 P 2d 778. 


Welfare of Child Paramount 
District court did not abuse its discre- 


BY GUARDIANS 91-5015 


tion in awarding custody of two younger 
children to father, who had moved to 
California, since children had a good home 
with their father and paternal grandpar- 
ents, were well cared for and happy, were 
given more than adequate educational 
and religious training and had lived with 
their father for more than five years. 
Anderson v. Anderson, 145 M 244, 400 
P 2d 632. 


References 


Hurly v. Hurly, 147 M 118, 411 P 2d 
359. 


CHAPTER 48—GUARDIANSHIP OF INCOMPETENT VETERANS, 
MINORS, AND OTHER BENEFICIARIES OF THE VETERANS 
ADMINISTRATION 


Section 91-4812. Compensation of guardians. 


91-4812. Compensation of guardians. Compensation payable to 
guardians shall be based upon services rendered and shall not exceed 
five per cent (5%) of the amount of moneys received during the period 
covered by the account, or a minimum of one hundred dollars ($100) 
whichever is the greater, the decision as to such amount of compensa- 
tion, however, to be at the discretion of the district court. In the event 
of extraordinary services by any guardian, the court, upon petition and 
hearing thereon may authorize reasonable additional compensation there- 
for. A copy of the petition and notice of hearing thereon shall be given 
the proper office of the veterans’ administration in the manner provided 
in the case of hearing on a guardian’s account or other pleading. No 
commission or compensation shall be allowed on the moneys or other as- 
sets received from a prior guardian nor upon the amount received from 
liquidation of loans or other investments. 


History: En. Sec. 12, Ch. 58, L. 1943; 
amd. Sec. 1, Ch. 25, L. 1969. 


Amendments 


The 1969 amendment added “or a mini- 
mum of one hundred dollars * * * district 
court” to the first sentence. 


CHAPTER 49—GUARDIAN’S POWERS AND DUTIES 


91-4906. (10422) Guardian to return inventory of estate of ward, etc. 
Failure To File Inventory three-month period as required by statute, 
Court on own motion could require notwithstanding that parties to action 


guardian to appear and account for funds 
in his possession, where he neglected to 
file inventory and appraisement within 


were still before court. State ex rel. Ross 
v. District Court, Fourth Judicial Dist., 
150 Mii233,0433oPd./78. 


CHAPTER 50—SALE OF PROPERTY BY GUARDIANS—INVESTMENT 
OF PROCEEDS 


Section 91-5015. 


Conditions of sales of real estate of wards—bond and mortgage to 


be given for deferred payments. 


91-5015. 


(10442) Conditions of sales of real estate of wards—bond 
and mortgage to be given for deferred payments. 


All sales of real 


91-5201 WILLS, SUCCESSION AND PROBATE 

estate of wards, where the sales price is five thousand dollars ($5,000) or 
less, must be for cash, or for part cash and part deferred payments, the 
credit in no case to exceed three years from the date of sale, as in the 
discretion of the court or judge is most beneficial to the ward. For sales 
of real estate of wards where the sales price exceeds five thousand 
dollars ($5,000), deferred payments may be extended not to exceed 
twenty (20) years. Guardians making sales must demand and receive 
from the purchasers, in case of deferred payments, notes and mort- 
gage or trust indenture or contract for deed; on the real estate sold, 
with such additional security as the court or judge deems necessary 
and sufficient to secure the prompt payment of the amounts so deferred, 
and the interest thereon. 


History: En. Sec. 390, p. 340, L. 1877; 
re-en. Sec. 390, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 390, 2nd Div. Comp. Stat. 
1887; re-en. Sec. 3014, C. Civ. Proc. 1895; 
re-en. Sec. 7794, Rev. C. 1907; re-en. Sec. 
10442, R. C. M. 1921; amd. Sec. 1, Ch. 
27, L. 1969. Cal. C. Civ. Proc. Sec. 1791. 


Amendments 


The 1969 amendment inserted “where 
the sales price is five thousand dollars 
($5,000) or less” after “real estate of 


wards” in the first sentence; inserted the 
second sentence; and, in the third sen- 
tence, deleted ‘‘a’” before “mortgage” and 
inserted “or trust indenture or contract 
for deed” after “mortgage.” 


Effective Date 
Section 2 of Ch. 27, Laws 1969 pro- 
vided the act should be in effect from and 


after its passage and approval. Approved 
February 13, 1969. 


CHAPTER 52—GUARDIANSHIP—GENERAL AND MISCELLANEOUS 
PROVISIONS 


91-5201. (10455) Examination of 


wards, etc. 


Examination of Administrator 


In a proceeding for removal of admin- 
istrator for misappropriation of funds of 
estate, administrator could be examined as 
adverse witness as provided in Rule 43, 


persons suspected of defrauding 


ings from Rules of Civil Procedure to ex- 
tent that statutory proceedings are con- 
trary to Rules, does not bar examination 
of administrator as adverse witness. In 
re Estate & Guardianship of Wyman, 149 
M. 525, 429 P 2d.629. 


and Rule 81, excluding statutory proceed- 


CHAPTER 53--PROCEEDINGS, IN LIEUCOF PROBATE—ESTATES*O® 
LESS THAN TEN THOUSAND: DOLEARS 
Section 91-5201. Estate may be set aside to surviving spouse or minor child—net 
value of estate must be less than ten thousand dollars. 


91-5302. Value of joint property and property transferred during lifetime 
giving rise to tax lability—included in determination of net value 
of estate. 

91-5303. Termination of life estate or joint tenancy—combined with proceed- 
ing to set aside property. 

91-5304. Petition to set aside estate—requirements. 

91-5305. Notice—contents. 

91-5306. Notice—time and manner of giving. 

91-5307. Special appraiser—duties, powers and compensation. 

91-5308. Court decree—conditions—assignment to surviving spouse or minor 
child—title vested—subject to encumbrances—exemptions limiting 
assignment. 

91-5309. Jurisdiction of court cannot be collaterally attacked when decree final 
in the absenee of fraud. 

91-5310. When estate shall be administered in the usual manner. 

91-5311. Pending actions excepted. 

91-5312. 


Existing statutes not repealed. 
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PROCEEDINGS IN LIEU OF PROBATE 91-5305 


91-5301. Estate may be set aside to surviving spouse or minor child 
—net value of estate must be less than ten thousand dollars. If a resi- 
dent decedent leaves a surviving spouse or minor child or minor children, 
and the net value of the whole estate, over and above all liens and encum- 
brances at the date of death and over and above the value of any homestead 
interest set apart out of decedent’s estate under chapter 25, Title 91, R. C. 
M. 1947, does not exceed the sum of ten thousand dollars ($10,000), the 
same may be set aside to the surviving spouse, if there be one, and if 
there be none, then to the minor child or minor children of the decedent. 

History: En. Sec. 1, Ch. 51, L. 1969. Title of Act 


_ An act to provide for summary proceed- 
ings in lieu of probate for specified estates 
of less than ten thousand dollars. 


91-5302. Value of joint property and property transferred during life- 
time giving rise to tax liability—included in determination of net value 
of estate. The value of decedent’s interest in any joint property at the 
time of his death, which might give rise to tax liability under section 
91-4405, R. C. M. 1947, and the value of any property transferred by the 
decedent during his lifetime which might give rise to tax liability under 
section 91-4402, R. C. M. 1947, shall be included to determine if the 
net value of the whole estate of the decedent does exceed the sum of 
ten thousand dollars ($10,000) as provided in the preceding section. 

History: En. Sec. 2, Ch. 51, L. 1969. 


91-5303. Termination of life estate or joint tenancy—combined with 
proceeding to set aside property. An action or proceedings to terminate 
a life estate or joint tenancy may be combined with an action or pro- 
ceedings to set aside property under this act, where otherwise proper un- 
der the provisions of this act, and of section 91-4321, R. C. M. 1947. 

History: En. Sec. 3, Ch. 51, L. 1969. 


91-5304. Petition to set aside estate—requirements. Allegations 
showing that this act is applicable together with a prayer that the estate 
be set aside as provided in this act may be included alternately in the 
petition for probate of the will, or for letters of administration; or such 
allegations and prayer may be presented by separate petition filed by the 
personal representative of the decedent, or the surviving spouse, or the 
guardian of the minor child or children, filed at any time before the 
hearing on the petition for the probate of the will or for letters of admin- 
istration or after the filing of the inventory. In all cases the petition must 
be verified; and the allegation shall include a specific description and an 
estimate of the value of all of the decedent’s property, a list of all liens 
and encumbrances at the date of death, and a designation of any property 
as to which a homestead is or may be set aside. 

History: En. Sec. 4, Ch. 51, L. 1969. 


91-5305. Notice—contents. If the allegations and prayer as_ pro- 
vided in the preceding section are included in the petition for probate 
of the will or for letters of administration, the notice of hearing. shall 
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91-5306 WILLS, SUCCESSION AND PROBATE 


include a statement that a prayer for setting aside the estate to the sur- 
viving spouse or the minor child or minor children as the case may be, 
is included in the petition. 

History: En. Sec. 5, Ch. 51, L. 1969. 


91-5306. Notice—time and manner of giving. If a separate petition 
is filed under the provisions of this act, notice thereof shall be given 
in the manner and for the time required for a petition for letters of ad- 
ministration. If a separate petition for probate of the will of the deced- 
ent, as for letters of administration of his estate, be filed, such petitions 
shall be heard at the same time as a petition under this act, and for that 
purpose the court may continue the hearing on any such petition, so that 
at least ten (10) days notice is given for each such petition pending 
before the court. 

History: En. Sec. 6, Ch. 51, L. 1969. 


91-5307. Special appraiser—duties, powers and compensation. Upon 
the filing of any petition provided for in this act, unless the whole estate 
consists of money, the court shall forthwith appoint a special appraiser 
as provided in section 91-4427, R. C. M. 1947, who shall have the duty, 
powers and compensation provided by law with respect to the property 
described in such petition. 

History: En. Sec. 7, Ch. 51, L. 1969. 


91-5308. Court decree—conditions—assignment to surviving spouse 
or minor child—title vested—subject to encumbrances—exemptions lim- 
iting assignment. If upon the hearing of any petition provided for by 
this act, the court finds that the net value of the estate of the decedent, 
determined as provided in this act, does not exceed the sum of ten thou- 
sand dollars ($10,000), as of the date of death of the decedent, and that 
the expenses of the last illness, funeral and burial charges and expenses 
of administration and all other creditors have been paid, it shall, by de- 
cree for that purpose, assign such estate to the surviving spouse; if 
there be no such surviving spouse, at the time of such decree, then to 
such child or children as may then be minors; all subject to whatever 
mortgages, liens or encumbrances upon such estate there may be at the 
time of the death of the decedent. The title to such estate so assigned 
or set aside shall vest absolutely in the person or persons named in the 
decree, subject to mortgages, liens or encumbrances as here provided, and 
there must be no further proceedings in the administration, unless further 
estate be discovered. But no surviving spouse or minor child shall be 
entitled to such an assignment where the net value of the whole estate 
transferring to them from the decedent including the value of decedent’s 
interest in any joint property owned by the decedent at the time of his 
death, and the value of any property transferred by the decedent in 
contemplation of decedent’s death, exceeds, as to such spouse, or such 
minor child, respectively, the exemptions provided for them in section 
91-4414, R. C. M. 1947. 

History: En. Sec. 8, Ch. 51, L. 1969. 
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PROCEEDINGS IN LIEU OF PROBATE 91-5312 


91-5309. Jurisdiction of court cannot be collaterally attacked when 
decree final in the absence of fraud. In the absence of fraud in the pro- 
curement, a decree assigning an estate pursuant to the provisions of this 
act, when it becomes final, is a conclusive determination of the juris- 
diction of the court, except when based upon an erroneous assumption of 
death, and cannot be collaterally attacked. 

History: En. Sec. 9, Ch. 51, L. 1969. 


91-5310. When estate shall be administered in the usual manner. 
If the court finds that the net value of the estate determined as provided 
in this act exceeds the sum of ten thousand dollars ($10,000) or that the 
surviving spouse, or minor child or minor children, are not entitled to 
an assignment under this act, or that there is neither a surviving spouse 
or surviving minor child of the decedent, the petition to set aside property 
of the decedent shall be denied, and the estate shall be then administered 
in the usual manner. 

History: En. Sec. 10, Ch. 51, L. 1969. 


91-5311. Pending actions excepted. This act shall not apply to estates 
of decedents filed or pending in any court prior to the effective date of 
this act. 

History: En. Sec. 11, Ch. 51, L. 1969. Compiler’s Notes 
This act became effective July 1, 1969. 


91-5312. Existing statutes not repealed. This act shall not be con- 
strued to repeal any other existing statutes relating to probate proceed- 
ings. 

History: En. Sec. 12, Ch. 51, L. 1969. 
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TITLE 92—WORKMEN’S COMPENSATION ACT 


Chapter 1. Industrial accident board—creation and powers, 92-101, 92-104, 92-111, 
92-118. 
2. Defenses—election to come under act, 92-204. 
4. Meaning of words employed in act, 92-410, 92-413, 92-417, 92-418, 92-438. 
6. Claims—liability for injury under different plans of act, 92-614. 
7. Compensation for various injuries—amount—payment, 92-701 to 92-704, 
92-706, 92-707, 92-709. 
8. Miscellaneous regulations—powers of 
92-827, 92-834. 
9. Compensation plan No. 1, 92-902. 
11. Compensation plan No. 3, 92-1101, 92-1103 to 92-1105.1, 92-1108. 
12. Safety provisions, Repealed—Sections 6 to 8, Chapter 176, Laws of 1957; 
Section 30, Chapter 341, Laws of 1969. 
13. Occupational Disease Act, 92-1304, 92-1311, 92-1313. 


board—rehearings and appeals, 


CHAPTER 1—INDUSTRIAL ACCIDENT BOARD— 
CREATION AND POWERS 


Section 92-101. Name of act—what each part to contain. 


92-104. Industrial accident board—compensation—terms and salaries. 
92-111. Office and furnishings—quarters. 
92-118. Reports and bulletins which may be published. 
92-101. (2816) Name of act—what each part to contain. This act 


shall be known and may be cited as the Workmen’s Compensation Act. 
Part I (sections 92-101 to 92-843) shall contain those sections which 
have a general application to the whole of the act, and may be referred 
to as the “general provisions’; part II (sections 92-901 to 92-908) shall 
contain those sections which refer to compensation plan number one; 
part III (sections 92-1001 to 92-1012) shall contain those sections which 
refer to compensation plan number two; part IV (sections 92-1101 to 
92-1123) shall contain those sections which refer to compensation plan 
number three. 


History: En. Sec. 1, Ch. 96, L. 1915; 
re-en. Sec. 2816, R. C. M. 1921; amd. Sec. 
29, Ch. 341, L. 1969. 


Compiler’s Notes 

Sections 92-106 and 92-107, contained in 
the reference to section 92-101 to 92-843 
in this section, were repealed by Sec. 51, 
Ch. 177, Laws 1965. 

Sections 92-1106 and 92-1107, contained 
in the reference to sections 92-1101 to 92- 
1123 in this section, were repealed by Sec. 
3, Ch. 233, Laws 1969. 


Amendments 
The 1969 amendment deleted “part V 


(sections 92-1201 to 92-1222) shall contain 
those sections which may be referred to 
as the ‘safety provisions’”’ from the end of 
the section. 


Repealing Clause 

Section 30 of Ch. 341, Laws 1969 read 
“Sections 41-1701 through 41-1707, 92- 
1201 through 92-1210 and 92-1214 through 
92-1222, R. C. M. 1947, are repealed.” 


References 


Benoit v. Murphy Corp., 143 M 463, 391 
Pi2d 250; 


92-104. (2819) Industrial accident board—compensation—terms and 
salaries. There is hereby created a board to consist of three (3) members. 
The commissioner of labor and industry shall be one (1) member, the 
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92-106 WORKMEN’S COMPENSATION ACT 

director of the bureau of vocational rehabilitation shall be one (1) mem- 
ber, and one (1) member shall be appointed by the governor, by and with 
the consent of the senate. The board shall be known as the industrial 
accident board and shall have the powers, duties, and functions herein- 
after conferred. The term of office of the appointed member of the board 
shall be four (4) years and until his successor shall have been appointed 
and confirmed. He shall receive an annual salary in such amount as may 
be specified by the legislative assembly in the appropriation to the in- 
dustrial accident board, payable monthly and shall be chairman of the 
board. If the legislative assembly does not specify the maximum salary 
for the chairman of the board, it shall be fixed by the board after ap- 
proval by the board of examiners. Before approving any salary increase, 
the board of examiners shall review the salaries of comparable positions in 
Montana state government, other states, and private industry. The board 
shall elect one (1) of their own number as treasurer of the board. 


History: En. Sec. 2, Ch. 96, L. 1915; 
amd. Sec. 1, Ch. 95, L. 1919; amd. Sec. 
1, Ch. 254, L. 1921; re-en. Sec. 2819, 
R. C. M. 1921; amd. Sec. 1, Ch. 161, L. 
1953; amd. Sec. 1, Ch. 231, L. 1959; amd. 
Sec. 1, Ch. 148, L. 1961; amd. Sec. 9, 
Ch. 225, L. 1963; amd. Sec. 15, Ch. 237, 
L. 1967. 


92-106, 92-107. 


Repeal 

These sections (Sec. 2, Ch. 96, L. 1915; 
Secly Chesil. 19416 1S¢e.nlinCh. 1235, 
L. 1947), relating to bonds of member and 
employees of the industrial accident com- 


(2821, 2822) 


92-111. (2826) 


Office and furnishings — quarters. 


Amendments 


The 1967 amendment substituted “in 
such amount * * * to the industrial acci- 
dent board” for “of not more than ten 
thousand dollars ($10,000)” in the fifth 
sentence; and inserted the sixth oe sev- 
enth sentences. 


Repealed. 


mission, were repealed by Sec. 51, Ch. 177, 
Laws 1965. For new provisions relating to 
bonds for state officers and employees, see 
sec. 6-105 et seq. 


The board shall 


keep its principal office in the capital of the state. It may rent or lease 
quarters for the conduct of its administrative duties. 


History: En. Sec. 2, Ch. 96, L. 1915; 
re-en. Sec. 2826, R. C. M. 1921; amd. Sec. 
1, Ch. 234, L. 1969. 


Amendments 


The 1969 amendment 
shall be provided with 


deleted “and 
suitable rooms, 


92-118. 


necessary office furniture, stationery, and 
other supplies” from the end of the first 
sentence and substituted the present sec- 
ond sentence for one reading, “For the 
purpose of holding sessions in other 
places the board shall have power to rent 
temporary quarters.” 


(2833) Reports and bulletins which may be published. The 


board shall have the power and authority to publish and distribute at its 
discretion from time to time, in addition to its report required by section 
2 [82-4002] of this act, such further reports and bulletins covering its 
operations, proceedings, and matters relative to its work as it may deem 
advisable. 

History: En. Sec. 2, Ch. 96, L. 1915; 


re-en. Sec. 2833, R. C. M. 1921; amd. Sec. 
41, Ch. 93, L. 1969. 


Amendments 


The 1969 amendment substituted the 
reference to the reporting requirements of 
section 82-4002 for former reference to 
annual reports. 
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DEFENSES 92-204 


CHAPTER 2—DEFENSES—ELECTION TO COME UNDER ACT 


Section 92-204. Election of employer and employee to come under act—action against 
third party causing injury. 


92-204. (2839) Election of employer and employee to come under 
act—action against third party causing injury. Where both the employer 
and employee have elected to come under this act, the provisions of this 
act shall be exlusive, and such election shall be held to be a surrender 
by such employer and the servants, and employees of such employer 
and such employee, as among themselves, of their right to any other 
method, form or kind of compensation, or determination thereof, or to 
any other compensation, or kind of determination thereof, or cause of 
action, action at law, suit in equity, or statutory or common-law right 
or remedy, or proceeding whatever, for or on account of any personal 
injury to or death of such employee, except as such rights may be here- 
inafter specifically granted; and such election shall bind the employee 
himself, and in case of death shall bind his personal representative, and 
all persons having any right or claim to compensation for his injury or 
death, as well as the employer, and the servants and employees of such 
employer, and those conducting his business during liquidation, bank- 
ruptcy or insolvency, Provided, that whenever such employee shall re- 
ceive an injury while performing the duties of his employment and 
such injury or injuries, so received by such employee, are caused by 
the act or omission of some persons or corporations other than his em- 
ployer, or the servants or employees of his employer, then such employee, 
or in case of his death his heirs or personal representatives, shall, in 
addition to the right to receive compensation under the Workmen’s Com- 
pensation Act, have a right to prosecute any cause of action he may have 
for damages against such persons or corporations, causing such injury. 
Further provided, that whenever such employee shall receive an injury 
while performing the duties of his employment and such injury or in- 
juries, so received by such employee, are caused by the intentional and 
malicious act or omission of a servant or employee of his employer, then 
such employee, or in case of his death, his heirs or personal represen- 
tatives, shall, in addition to the right to receive compensation under the 
Workmen’s Compensation Act, have a right to prosecute any cause of ac- 
tion he may have for damages against such servants or employees of 
his employer, causing such injury. In the event said employee shall 
prosecute an action for damages for or on account of such injuries so 
received, he shall not be deprived of his right to receive compensation but 
such compensation shall be received by him in addition to and inde- 
pendent of his right to bring action for such damages, provided, that in 
the event said employee, or in case of his death, his personal represen- 
tative, shall bring such action, then the employer or insurance carrier 
paying such compensation shall be subrogated only to the extent of either 
one-half (%) of the gross amount paid at time of bringing action and the 
amount eventually to be awarded to such employee as compensation un- 
der the workmen’s compensation law or one-half (1%) of the amount re- 
covered and paid to such employee in settlement of, or by judgment in 
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92-207 WORKMEN’S COMPENSATION ACT 


said action, whichever is the lesser amount. All expense of prosecuting 
such action shall be borne by the employee, or if the employee shall 
fail to bring such action or make settlement of his cause of action within 
six (6) months from the time such injury is received, the employer or 
insurance carrier who pays such compensation may thereafter bring such 
action and thus become entitled to all of the amount received from the 
prosecution of such action up to the amount paid the employee under the 
Workmen’s Compensation Act, and all over that amount shall be paid to 
the employee. In the event that the amount of compensation payable under 
this act shall not have been fully determined at the time such employee 
shall receive settlement of his action, prosecuted as aforesaid, then the 
industrial accident board shall determine what proportion of such settle- 
ment the insurance carrier would be entitled to receive under its right 
of subrogation and such finding of the board shall be conclusive. Such 
employer or insurance carrier shall have a lien on such cause of action 
for one-half (%) of the amount paid to such employee as compensation 
under the Workmen’s Compensation Act or one-half (%) of the amount 
recovered and paid to such employee in settlement of, or by judgment 
in said action, whichever is the lesser amount, which shall be a first lien 
thereon. 


History: En. Sec. 3, Ch. 96, L. 1915; ployee was not third-party beneficiary of 


re-en. Sec. 2839, R. C. M. 1921; amd. Sec. 
1, Ch. 138, L. 1933; amd. Sec. 1, Ch. 230, 
L. 1943; amd. Sec. 2, Ch. 235, L. 1947; 
amd. Sec. 1, Ch. 270, L. 1969. 


Amendments 


The 1969 amendment, in the first sen- 
tence, inserted “and the servants, and em- 
ployees of such employer” after ‘“‘em- 
ployer” in two places and_ substituted 
“among themselves” for ‘between them- 
selves” before “of their right to any other 
method”; in the second sentence, inserted 
“or the servants or employees of his em- 
ployer” after “employer”; and inserted the 
present third sentence. 


Exclusive Remedy 


Employee, having elected to be bound 
by workmen’s compensation law, and 
being compensated thereunder, was not 
entitled to maintain an action against em- 
ployer for negligence, notwithstanding 
contention that employer’s actions were 
willful and therefore not within statute 
barring employee’s action against em- 
ployer for common-law negligence; em- 


92-207. (2841) Employers engaged 
References 


Simons v. Fisher, 146 M 526, 409 P 2d 
449, 


92-211. 


References 


Simons v. Fisher, 146 M 526, 409 P 2d 
449, 
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safety clauses in contract between em- 
ployer and United States and could not 
Maintain action against employer for com- 
mon-law negligence in absence of express 
promise in contract between employer 
and United States to pay damages to 
employee for employer’s negligence. Hens- 
ley v. United States, 279 F Supp 548. 


Joint Venture As Employer 


Individual members of joint venture are 
“employers” within act and as such are 


immune from tort actions for death of 


employees of joint venture. Hamman v. 


United States, 267 F Supp 420. 


Right To Sue Third Party 


Employee of joint venture was entitled 
to sue engineering firm in relation of 
independent contractor as to joint venture 
for engineering firm’s negligence causing 
injury to employee under that portion of 
statute (prior to 1969 amendment) giving 
right of action against third parties when 
injuries are caused by act of some person 
other than employer. Hamman v. United 
States, 267 F Supp 420. 


in hazardous industries, etc. 


(2846) Act applies to all inherently hazardous occupations, etc. 


TERMS IN ACT DEFINED 92-418 


CHAPTER 4—MEANING OF WORDS EMPLOYED IN ACT 


Section 92-410. Employer defined. 
92-413. Beneficiary defined. 
92-417. Child defined, to include whom.. 
92-418. Injury or injured defined. 
92-438. Independent contractor defined. 


92-410. (2862) Employer defined. “Employer” means the state and 
each county, city and county, city school district, irrigation district, all 
other districts established by law and all public corporations and quasi- 
public corporations and public agencies therein and every person, every 
prime contractor and every independent contractor, firm, voluntary as- 
sociations and private corporation, including any public service corpora- 
tion and including an independent contractor, who has any person in 
service, in hazardous employment, under any appointment or contract 
of hire, expressed or implied, oral or written, and the legal representative 
of any deceased employer or the receiver or trustee thereof. 

History: En. Sec. 6, Ch. 96, L. 1915; Joint Ventures 
re-en. Sec. 2862, R. C. M. 1921; amd. 
Sec. 2, Ch. 121, L. 1925; amd. Sec. 1, “employers” within meaning of act and 


Ch. 50, L. 1965. as such are immune from tort actions for 


Amendment death of employees of joint venture. 


H . United» Stat 26/7 -F 
The 1965 amendment inserted “every ET “! see sate Supp 


prime contractor and every independent 
contractor” after “every person.” 


Individual members of joint venture are 


92-413. (2865) Beneficiary defined. ‘Beneficiary’ means and shall 
include a surviving wife or husband and a surviving child or children 
under the age of eighteen years, or an unmarried child under the age 
of twenty-one (21) years who is a full-time student in an accredited school, 
and an invalid child or invalid children over the age of eighteen years, 
or if no surviving wife or husband then a surviving child or children 
under the age of eighteen years and an invalid child or invalid children 
over the age of eighteen years; provided, however, that no invalid child 
over the age of eighteen years shall be considered a beneficiary unless de- 
pendent upon the decedent for support at the time of injury. 


History: En. Sec. 6, Ch. 96, L. 1915; Amendments 
re-en. Sec. 2865, R. C. M. 1921; amd. Sec. The 1969 amendment inserted “, or an 
4, Ch. 121, L. 1925; amd. Sec. 1, Ch. 92, unmarried child * * * accredited school” 
L. 1969. after ‘under the age of eighteen years.” 


92-417. (2869) Child defined, to include whom. “Child” shall in- 
clude a posthumous child, a dependent stepchild, a child legally adopted 
prior to the injury, an illegitimate child legitimized prior to the injury. 


History: En. Sec. 6, Ch. 96, L. 1915; Amendments 
re-en. Sec. 2869, R. C. M. 1921; amd. Sec. The 1969 amendment inserted ‘“‘de- 


2, Ch. 92, L. 1969. pendent” before “stepchild.” 


92-418. (2870) Injury or injured defined. “Injury” or “injured” means 
a tangible happening of a traumatic nature from an unexpected cause, or 
unusual strain, resulting in either external or internal physical harm, 
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WORKMEN’S COMPENSATION ACT 


and such physical condition as a result therefrom and excluding disease 


not traceable to injury. 


History: En. Sec. 6, Ch. 96, L. 1915; 
re-en. Sec. 2870, R. C. M. 1921; amd. Sec. 
6, Ch. 162, L. 1961; amd. Sec. 6, Ch. 149, 
LL. 22965* “amd: Sec.’ 1, Ch. 270, b.. 1967% 


Amendments 


The 1965 amendment made no apparent 
change. But see Lupien v. Montana Rec- 
ord Publishing Co., 143 M 415, 390 P 2d 
455, 457. 

The 1967 amendment inserted “or un- 
usual strain” after ‘an unexpected cause.” 


Repealing Clause 

Section» 2. of, .Ch:.i270,. Laws, 1962. re; 
pealed all acts and parts of acts in con- 
flict therewith. 


Effective Date 


Section 3 of Ch. 270, Laws 1967 pro- 
vided the act should be in effect from and 
after its passage and approval. Approved 
March 2, 1967. 


Aggravation of Pre-existing Condition 


Four-year-old back injury aggravated 
by lifting heavy piece of material on job 
was not injury within purview of statute 
since claimant must establish that injury 
for which he seeks to recover is new 
injury resulting from unexpected cause. 
Phelan v. Vogel, 148° M422, 422 P 2d 
80. 


Aneurysm 
Workman who suffered aneurysm when 


right middle cerebral artery ruptured did — 


not suffer compensable injury as defined 
in statute in light of evidence that at 
time of injury, he was engaged in per- 
forming ordinary activities of employment 
which would not cause aneurysm. Miller 
v. sundance Recreation, .inc,,. 151 M223, 
441 P 2d 194. 


Heart Attack 


Where employee suffered fatal myo- 
cardial infarction at work but expert 
cardiologist testified that the attack was 
not a result of his employment, recovery 
was denied even though absolute proof 
was not possible. Ness v. Diamond As- 
phalt Co. 143 M.5600,"393 Ps Zdaa3. 


Relationship between Accident and Dis- 
ability 

Evidence of claimant’s mental problems 
existing prior to accident and doctor’s 
testimony that it was speculation that 
claimant’s failure to return to work was 
caused by accident was sufficient to sus- 
tain judgment denying recovery under 
statute for claimant’s failure to establish 
direct relationship between industrial ac- 
cident and physical condition after such 
accident. Schwartzkopf v. Industrial Ac- 
cident Board, 149 M 488, 428 P 2d 468. 


Spinal Cancer 


Workmen’s compensation was properly 
denied where claimant’s decedent’s death 
resulted from a spinal cancer that was 
neither caused by nor contributed to by 
accident in which decedent fractured his 
dorsal spine, there being no causal connec- 
tion between the fracture and the cancer- 
ous tumor of the spine which caused 
death. Stordahl v. Rush Implement Co., 
148. M 413)..414 BP 2d (95, 98... (Dissenting 
opinion, 148 M 13, 417 P 2d 95, 99.) 


Unusual Strain 


Evidence that claimant, while in course 
and scope of employment, picked up 
heavy tray of dirty dishes from floor and 
suffered back strain and testimony of doc- 
tor that subsequent back condition result- 
ed from unusual strain was sufficient to 
support claim of accidental injury within 
meaning of phrase ‘unusual strain” as 
used in statute... Jones v. Bair’s Cafes, 
— M —,, 445 P 2d 923. 


DECISIONS UNDER FORMER LAW 


Disease Not Traceable to Injury 


Where claimant was being treated for 
bursitis prior to time she lifted box which 
allegedly caused injury to her shoulder, 
and surgeon who had operated on shoul- 
der admitted only to the “possibility” of 
a supraspinatus tendon tear, there was 
insufficient evidence upon which either 
the industrial accident board or district 
court could) sbase; award: la: Forestitv: 
Safeway Stores, Inc. 147. M 431, 414 P 
2d 200. 
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Unexpected Cause 


Claimant, whose routine job was lifting 
fifteen-pound blocks, was not entitled to 
compensation for back injury since strain 
from lifting blocks was not an injury 
resulting from an “unexpected cause.” 
James vi VK. V. Lumber Coes yan 
466, 401 P 2d 282. 


CLAIMS—-LIABILITY 92-608 


92-422. (2874) Week defined. 


References 


* Simons v. C. G. Bennett Lumber Co., 
146 M 129, 404 P 2d 505. 


92-423. (2875) Wages defined. 


References 146. Masl29N e404) P20. 505: Mah lium ve 
Simons v. C. G. Bennett Lumber Co., Broeder, 147 M 386, 412 P 2d 572. 


92-438. (2890) Independent contractor defined. ‘‘An independent 
contractor’ is one who renders service in the course of an occupation, 
representing the will of his employer only as the result of his work, and 
not as to the means by which it is accomplished. But the legal defense of 
independent contractor shall not bar otherwise compensable industrial 
accident claims against employers except when such defense is inter- 
posed on behalf of a party who has previously required the claimant’s 
immediate employer to come within the Workmen’s Compensation Act. 


History: En. Sec. 6, Ch. 96, L. 1915; Amendment 


re-en. Sec. 2890, R. C. M. 1921; amd. The 1965 amendment added the second 
Sec, 1, Ch. 49, L. 1965. sentence. 


CHAPTER 6—CLAIMS—LIABILITY FOR INJURY UNDER 
DIPRE REN Sens Oren 


Section 92-614. Who liable for injuries under the different plans of act and in what 
amounts, extraterritorial application and reciprocity. 


92-601. (2899) Claims must be presented within what time. 


References 

Stokes v. Delaney & Sons, Inc., 143 M 
516, 391 P 2d 698; Meyer v. Noble Drill- 
ing, Inc., 259 F Supp 110, 112. 


92-608. (2905) Compensation in case of death of employee, etc. 


Death from Cause other than Injury continuous sequence, unbroken by any 


Clause providing that “if the employee lew and independent cause produces 
ehalildie trom'somie cause other than the death, without which it would not. have 
injury, there shall be no liability for com- occurred; it does not mean that injury 
pensation after his death” means that if must be sole cause of death but that in- 


employee is receiving compensation as jury must be substantial contributing 
result. of industrial injury and subse; Cause in sense that death would not have 


quently dies from causes other than in- occurred but for injuries. Head injury re- 
jury, liability for further compensation by ceived in compensable industrial accident 
way of death benefits or continuing dis- OCCUrfing morte than two years LE ieee 
ability benefits is cut off; but statute does t© death was not proximate cause of 
not terminate liability for compensation death in view of evidence that deceased 
accrued prior to death and unpaid at time drank to excess before and after accident, 
of death: thus, compensation for perma- that immediate cause of death was suf- 
nent partial disability existing between focation from vomit after drinking bout 
time of injury and time of death is pay- and that even if deceased had taken Six 
able even after death. Breen v. Industria! "embutal tablets given on prescription of 


Agoidlcitel oar dnl SOUM bse soubadd lle “doctor to rcheve sheadaches ip could, not 
i ; have caused or contributed to death. Breen 


“Proximate Cause” Defined v. Industrial Accident Board, 150 M 463, 
“Proximate cause’ as used in statute, 436 P 2d /01. 
means that cause which in natural and 
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92-614. (2911) Who liable for injuries under the different plans of 
act and in what amounts, extraterritorial application and reciprocity. 
Every employer who shall become bound by and subject to the provisions 
of compensation plan number one (1), and every employer and insurer 
who shall become bound by and subject to the provisions of compensation 
plan number two (2), and the industrial accident fund where the employer 
of the injured employee has become bound by and subject to the provisions 
of compensation plan No. 3, shall be liable for the payment of compensation 
in the manner and to the extent hereinafter provided to an employee who 
has elected to come under this act, and who shall receive an injury arising 
out of and in the course of his employment, or, in the case of his death from 
such injury, to his beneficiaries, if any; or, if none, to his major de- 
pendents, if any; or, if none, to his minor dependents, if any. 


If a workman employed in this state who is subject to the provisions of 
this act temporarily leaves the state incidental to that employment and 
receives an injury arising out of and in the course of such employment, the 
provisions of this act shall apply to such workman as though he were 
injured within this state. 


If a workman from another state and his aul: from another state 
are temporarily engaged in work within this state, this act shall not.apply 
to them 


(a) if the employer and employee are bound by the provisions of 
the Workmen’s Compensation Law or similar law of such other state 
which applies to them while they are in the state of Montana, and 


(b) if the Workmen’s Compensation Act of this state is recognized 
and given effect as the exclusive remedy for workmen employed in this 
state who are injured while temporarily employed in such other state. 

A certificate from an authorized officer of the workmen’s compensa- 
tion department or similar agency of another state certifying that an 
employer of such other state is bound by the Workmen’s Compensation 
Act of the state and that its act will be applied to employees of the 
employer while in the state of Montana shall be prima facie evidence 
of the application of the Workmen’s Compensation Law of the certifying 
stale. 

The industrial accident board shall have authority, with the approval 
of the governor, to enter into agreements with workmen’s compensation 
agencies of other states for the purpose of promulgating regulations not 
inconsistent with the provisions of this act to carry out the extraterritorial 
application of the workmen’s compensation laws of the agreeing states. 


History: En. Sec. 16, Ch. 96, L. 1915; Amendments 
re-en. Sec. 2911, R. C. M. 1921; amd. Sec. The 1967 amendment inserted figures 
1, Ch. 70, L. 1967. after the written numbers in the first 


paragraph; and added everything after the 
first paragraph. 


CHAPTER 7—COMPENSATION FOR VARIOUS INJURIES— 
AMOUNT—PAYMENT 


Section 92-701. Golmnpenedtiidn for injury producing temporary total disability. 
92-702. Compensation for injury producing total disability permanent in 
character. 
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COMPENSATION FOR VARIOUS INJURIES 92-701 


92-703. For partial disability. 

92-704. Compensation for injury causing death. 

92-706. Medical and hospital services and such other treatment as approved 
by the board to be furnished. | 

92-707. Compensation from what date paid. 

92-709. Compensation in case of specified injuries. 


92-701. (2912) Compensation for injury producing temporary total 
disability. Where the injured employee has no wife, child, father, mother, 
brother, or sister residing within the United States who would be en- 
titled to compensation in case of his death, fifty per centum (50%) of 
the weekly wages received at the time of the injury, subject to a maximum 
compensation of forty-two dollars ($42) per week; where the injured 
employee has a wife, or child, or father or mother, or brother or sister 
residing within the United States, who would be entitled to compensation 
in case of his death, fifty-five per centum (55%) of the weekly wages 
received at the time of the injury, subject to a maximum compensation of 
forty-five dollars ($45) per week; where the injured employee has a wife 
and one (1) child, or two (2) children, or a father and mother, or two (2) 
or more brothers and/or sisters residing within the United States who 
would be entitled to compensation in case of his death, sixty per centum 
(60%) of the weekly wages received at the time of the injury, subject 
to a maximum compensation of fifty dollars ($50) per week; where the 
injured employee has a wife and two (2) children, or three (3) children 
residing within the United States who would be entitled to compensation 
in case of his death, sixty-two and one-half per centum (62%) of the 
weekly wages received at the time of the injury, subject to a maximum 
compensation of fifty-five dollars ($55) per week; where the injured em- 
ployee has a wife and three (3) children, or four (4) children residing 
within the United States who would be entitled to compensation in case 
of his death, sixty-five per centum (65%) of the weekly wages received 
at the time of his injury, subject to a maximum compensation of sixty 
dollars ($60) per week; where the injured employee has a wife and four 
(4) or more children, or five (5) or more children residing in the United 
States who would be entitled to compensation in case of his death, sixty- 
six and two-thirds per centum (6624%) of the weekly wages received 
at the time of the injury, subject to a maximum compensation of sixty- 
five dollars ($65) per week, and subject in all cases to a minimum com- 
pensation of thirty-nine and 50/100 dollars ($39.50) per week, and subject 
to change when the number of beneficiaries or dependents increases by 
birth, or decreases. Such compensation shall be paid during the period 
of disability, but for the period not exceeding three hundred (300) weeks 
from the date of injury provided that after twenty-six (26) weeks of 
disability such compensation shall be decreased by the sum of five dollars 
($5) per week during the remaining period of disability. 

History: En. Sec. 16, Ch. 96, L. 1915; 1951; amd. Sec. 1, Ch. 38, L. 1953; amd. 
amd. Sec. 4, Ch. 100, L. 1919; re-en. Sec. Sec. 1, Ch. 253, L. 1955; amd. Sec. 1, Ch. 
2912, R. C. M. 1921; amd. Sec. 10, Ch. 121, 234, L. 1957; amd. Sec. 1, Ch. 162, L. 1961; 
L. 1925; amd. Sec. 12, Ch. 177, L. 1929; amd. Sec. 1. Ch. 149, L. 1965; amd. Sec. 


amd. Sec. 1, Ch. 230, L. 1947; amd. Sec. 1, 1, Ch. 207, L. 1967; amd. Sec. 1, Ch. 285, 
Ch. 7, L. 1949; amd. Sec. 1, Ch. 48, L.  L. 1969. 
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92-702 
Amendments 
The 1965 amendment increased the 


maximum weekly compensation set forth 
in the various clauses from $29 to $35, 
from $32 to $38, from $36 to $42, from $40 
to $46, from $45 to $51, and from $50 to 
$56; and increased the minimum weekly 
compensation from $25.50 to $31.50. 


The 1967 amendment increased the 
maximum weekly compensation set forth 
in the various clauses from $35 to $37 
per week; from $38 to $40 per week; 
from $42 to $45 per week; from $46 to $50 
per week; from $51 to $55 per week; 
from $56 to $60 per week; and increased 
the minimum payments in all cases from 
$31.50 to $34.50 per week. 


WORKMEN'S COMPENSATION ACT 


The 1969 amendment increased the 
maximum weekly compensation set forth 
in the various clauses from $37 to $42 
per week; from $40 to $45 per week; 
from $45 to $50 per week; from $50 to $55 
per week; from $55 to $60 per week; 
from $60 to $65 per week; increased the 
minimum weekly compensation from 
$34.50 to $39.50; and added the proviso 
decreasing benefits in all categories by $5 
after termination of first twenty-six weeks 
of disability. 


References 


Jones v. Claridge, 145 M 326, 400 P 
2d 888; Mahlum vy. Broeder, 147 M 386, 
412 P 2d 572. 


92-702. (2913) Compensation for injury producing total disability 
permanent in character. Where the injured employee has no wife, child, 
father, mother, brother or sister residing within the United States who 
would be entitled to compensation in case of his death, fifty per centum 
(50%) of the weekly wages received at the time of the injury, subject to 
a maximum compensation of thirty-seven dollars ($37.00) per week; 
where the injured employee has a wife, or child, or father, or mother, 
or brother or sister residing within the United States who would be 
entitled to compensation in case of his death, fifty-five per centum (55%) 
of the weekly wages received at the time of the injury, subject to a 
maximum compensation of forty dollars ($40.00) per week; where the 
injured employee has a wife and one (1) child, or two (2) children, or 
a father and mother, or two (2) or more brothers and/or sisters, residing 
within the United States who would be entitled to compensation in case 
of his death, sixty per centum (60%) of the weekly wages received at 
the time of the injury, subject to a maximum compensation of forty-five 
dollars ($45.00) per week; where the injured employee has a wife and 
two (2) children, or three (3) children residing within the United States 
who would be entitled to compensation in case of his death, sixty-two 
and one-half per centum (62'%4%) of the weekly wages received at the 
time of the injury, subject to a maximum compensation of fifty dollars 
($50.00) per week; where the injured employee has a wife and three (3) 
children, or four (4) children residing within the United States who would 
be entitled to compensation in case of his death, sixty-five per centum 
(65%) of the weekly wages received at the time of the injury, subject to 
a maximum compensation of fifty-five dollars ($55.00) per week; where the 
injured employee has a wife and four (4) children, or five (5) or more 
children residing within the United States who would be entitled to com- 
pensation in case of his death, sixty-six and two-thirds per centum (6674 %) 
of the weekly wages received at the time of the injury, subject to a 
maximum compensation of sixty dollars ($60.00) per week; and subject in 
all cases to a minimum compensation of thirty-four and 50/100 dollars 
($34.50) per week; and subject to change when the number of beneficiaries 
or dependents increases by birth, or decreases. Such compensation shall be 
paid during the period of disability, but for the period not exceeding 
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five hundred (500) weeks from the date of injury. Provided, that in 
cases of hardship and where the board, in its discretion, deems it neces- 
sary, the board may order compensation for such further period as it 
decides proper. Such additional compensation, if ordered, shall be limited 
to cases of total disability, permanent in character resulting from loss 
of or the loss of use of both hands, or both arms, or both feet, or both 
legs, or both eyes. Nothing herein contained shall be constructed to affect 
the maximum of five hundred (500) weeks in computing lump-sum settle- 
ments for partial disability or total disability or the maximum of six 
hundred (600) weeks in cases of compensation for injury causing death. 


History: En. Sec. 16, Ch. 96, L. 1915; 
amd. Sec. 5, Ch. 100, L. 1919; re-en. Sec. 
2913, R. C. M. 1921; amd. Sec. 11, Ch. 121, 
L. 1925; amd. Sec. 13, Ch. 177, L. 1929; 
amd. Sec. 2, Ch. 230, L. 1947; amd. Sec. 2, 
Ch. 7, L. 1949; amd. Sec. 2, Ch. 48, L. 
1951; amd. Sec. 2, Ch. 38, L. 1953; amd. 
Sec. 2, Ch. 253, L. 1955; amd. Sec. 2, Ch. 
234, L. 1957; amd. Sec. 2, Ch. 162, L. 1961; 
amd. Sec. 2, Ch. 149, L. 1965; amd. Sec. 
2, Ch. 207, L. 1967; amd. Sec. 1, Ch. 279, 
L. 1969. 


Amendments 


The 1965 amendment increased the 
maximum weekly compensation set forth 
in the various clauses from $29 to $35, 
from $32 to $38, from $36 to $42, from $40 
to $46, from $45 to $51, and from $50 to 
$56; and increased the minimum weekly 
compensation from $25.50 to $31.50. 

The 1967 amendment increased the 
maximum weekly compensation set forth 
in the various clauses from $35 to $37 


per week; from $38 to $40 per week; from 
$42 to $45 per week; from $46 to $50 per 
week; from $51 to $55 per week; from 
$56 to $60 per week; and increased the 
minimum payments in all cases from 
$31.50 to $34.50 per week. 

The 1969 amendment added the last 
three sentences. 


Effective Date 
Section §2/0f Ch. £279) Laws.1969 “pro- 
vided the act should be in effect from and 


after its passage and approval. Approved 
March 10, 1969. 


Repealing Clause 
Section 3 of Ch. 279, Laws 1969 re- 


pealed all acts and parts of acts in conflict 
therewith. 


References 


Jones v. Claridge, 145 M_ 326, 400 P 
2d 888; Mahlum v. Broeder, 147 M 386, 
4\2'P224'572:) 


92-703. (2914) For partial disability. Where the injured employee 
has no wife, child, father, mother, brother or sister residing within the 
United States who would be entitled to compensation in case of his death, 
fifty per centum (50%) of the difference between the wages received at 
the time of the injury and the wages that such injured employee is able 
to earn thereafter, subject to a maximum compensation of thirty-seven 
dollars ($37.00) per week; where the injured employee has a wife, or 
child, or father, or mother, or brother or sister residing within the 
United States who would be entitled to compensation in case of his death, 
fifty-five per centum (55%) of the difference between the wages received 
at the time of the injury and the wages that such injured employee is able 
to earn thereafter, subject to a maximum compensation of forty dollars 
($40.00) per week; where the injured employee has a wife and one (1) 
child, or two (2) children, or a father and mother, or two (2) or more 
brothers and/or sisters residing within the United States who would be 
entitled to compensation in case of his death, sixty per centum (60%) of 
the difference between the wages received at the time of the injury and 
the wages that such injured employee is able to earn thereafter, subject to 
a maximum compensation of forty-five dollars ($45.00) per week; where 

the injured employee has a wife and two (2) children, or three (3) children 
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residing within the United States who would be entitled to compensation 
in case of his death, sixty-two and one-half per centum (6214%) of the 
difference between the wages received at the time of the injury and the 
wages that such injured employee is able to earn thereafter, subject to a 
maximum compensation of fifty dollars ($50.00) per week; where the 
injured employee has a wife and three (3) children, or four (4) children 
residing within the United States who would be entitled to compensation in 
case of his death, sixty-five per centum (65%) of the difference between 
the wages received at the time of the injury and the wages that such in- 
jured employee is able to earn thereafter, subject to a maximum com- 
pensation of fifty-five dollars ($55.00) per week; where the injured em- 
ployee has a wife and four (4) or more children, or five (5) or more 
children residing within the United States who would be entitled to com- 
pensation in case of his death, sixty-six and two-thirds per centum 
(6624%) of the difference between the wages received at the time of the 
injury and the wages that such injured employee is able to earn thereafter, 
subject to a maximum compensation of sixty dollars ($60.00) per week; 
not exceeding however, the maximum compensation allowed in cases of 
total disability, and not exceeding in amount or duration the total com- 
pensation provided in the act for the total loss of the member causing 
such partial disability. Such compensation shall be paid during the period 
of disability, not exceeding however, five hundred (500) weeks in cases of 
permanent partial disability, and fifty (50) weeks in cases of temporary 
partial disability, subject to change when the number of dependents in- 
creases by birth, or decreases, provided, however, that compensation for 
partial disability resulting from the loss of or injury to any member shall 
not be payable for a greater number of weeks than is specified in section 
92-709 for the loss of such member. 


History: En. Sec. 16, Ch. 96, L. 1915; 92-422 in determining pre- or post-injury 
amd. Sec. 6, Ch. 100, L. 1919; re-en. Sec. earnings for partial disability, and in this 
2914, R. C. M. 1921; amd. Sec. 2, Ch. 177, manner is different from sections 92-701 
L. 1929; amd. Sec. 3, Ch. 230, L. 1947; and 92-702, which deal with total disa- 
amd. Sec. 3, Ch. 7, L. 1949; amd. Sec. 3, bility. Mahlum yv. Broeder, 147 M_ 386, 
Ch. 48, 0.1951--amd: Sec. 5, Cii38,. 0. 4l2 Po 20°577Z, 

1953; amd. Sec. 3, Ch. 253, L. 1955; amd. Pre- or post-injury compensation for 
Sec. 3, Ch. 234, L. 1957; amd. Sec. 3, Ch. partial disability under this section is 
162, L. 1961; amd. Sec. 3, Ch. 149, L. determined by dividing a man’s earnings 
1965; amd. Sec. 3, Ch. 207, L. 1967. over a reasonable period of time by the 
‘total number of days he worked, exclud- 

Amendments ing all overtime and then multiplying the 

The 1965 amendment increased the average daily wage by the number of 
maximum weekly compensation set forth days actually worked each week. Mahlum 
in the various clauses from $29 to $35, vy. Broeder, 147 M 386, 412 P 2d 572. 
from $32 to $38, from $36 to $42, from $40 : : ‘ 
to $46, from $45 to $51, and from $50 to Earning Capacity—Loss of Earnings 

56. Under this section, coupled with sec- 

The 1967 amendment increased the tion 92-709, a claimant may have an 
maximum weekly compensation set forth award of temporary total disability pay- 
in the various clauses from $35 to $37 per ments during period he is entirely dis- 
week; from $38 to $40 per week; from abled, an award of temporary partial 
$42 to $45 per week; from $46 to $50 per disability payments while his injury is 
week; from $51 to $55 per week; and from still healing and he is partially able to 
$56 to $60 per week. fat bi as and an an oae award for 

oss of prospective future earnings as 

Computation of Average Weekly Wage the result of permanent partial disability. 

This section does not incorporate the Jones v. Claridge, 145 M 326, 400 P 2d 
six-day week component under section 888. 
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92-704. (2915) Compensation for injury causing death. For bene- 
ficiaries residing within the United States: Where decedent leaves one 
(1) beneficiary, fifty per centum (50 %) of the wages received at the time 
of the injury, subject to a maximum compensation of thirty-seven dollars 
($37.00) per week; where decedent leaves two (2) beneficiaries, fifty-five 
per centum (55%) of the wages received at the time of the injury, subject 
to a maximum compensation of forty dollars ($40.00) per week; where 
decedent leaves three (3) beneficiaries, sixty per centum (60%) of the 
wages received at the time of the injury, subject to a maximum compen- 
sation of forty-five dollars ($45.00) per week; where decedent leaves four 
(4) beneficiaries, sixty-two and one-half per centum (624%%) of the 
wages received at the time of the injury subject to a maximum compen- 
sation of fifty dollars ($50.00) per week; where decedent leaves five (5) 
beneficiaries, sixty-five per centum (65%) of the wages received at the 
time of the injury, subject to a maximum compensation of fifty-five dollars 
($55.00) per week; where decedent leaves six (6) or more beneficiaries, 
sixty-six and two-thirds per centum (6624%) of the wages received at 
the time of the injury, subject to a maximum compensation of sixty dollars 
($60.00) per week; and subject in all such cases to a minimum compen- 
sation of thirty-four and 50/100 dollars ($34.50) per week. 

For beneficiaries residing outside of the United States: Where decedent 
leaves one (1) beneficiary, forty per centum (40%) of the compensation 
which would be payable to such beneficiary, if residing within the United 
States; where decedent leaves two (2) beneficiaries, forty-five per centum 
(45 %) of the compensation which would be payable to such beneficiaries, 
if residing within the United States; where decedent leaves three (3) bene- 
ficiaries, forty-seven and one-half per centum (47% %) of the compensa- 
tion which would be payable to such beneficiaries, if residing within the 
United States; where decedent leaves four (4) or more beneficiaries, fifty 
per centum (50 %) of the compensation which would be payable to such 
beneficiaries, if residing within the United States. 

If decedent leaves no beneficiaries, then compensation shall be payable 
as follows: To his major dependents, if any, residing in the United States 
at the date of the happening of the injury; where decedent leaves one (1) 
major dependent, fifty per centum (50%) of the wages received at the 
time of the injury, subject to a maximum compensation of thirty-seven 
dollars ($37.00) per week; where decedent leaves two (2) major dependents, 
fifty-five per centum (55%). of the wages received at the time. of the 
injury, subject to a maximum compensation of forty-one dollars ($41.00) 
per week. 

If the decedent leaves no major dependents, compensation shall be 
payable to his minor dependents, if any, if residing within the United 
States at the time of the happening of the injury, as follows: Where de- 
cedent leaves one (1) minor dependent, thirty per centum (30%) of 
the wages received at the time of the injury, subject to a maximum com- 
pensation of thirty-eight dollars ($38.00) per week; where decedent leaves 
two (2) minor dependents, thirty-five per centum (35%) of the wages 
received at the time of the injury, subject to a maximum compensation 
of forty dollars ($40.00) per week; where decedent leaves three (3) or 
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more minor dependents, forty per centum (40%) of the wages received 
at the time of the injury, subject to a maximum compensation of fifty 
dollars ($50.00) per week. 


If the decedent leaves no major or minor dependents a lump sum in 
the amount of three thousand and no/100 dollars ($3,000.00) shall be 
payable to his surviving parent or parents. 


All such payments of compensation provided for in this section shall 
be subject to a maximum compensation of sixty dollars ($60.00) per week 
for a period not exceeding six hundred (600) weeks and subject to change 
when the number of beneficiaries or dependents increases by birth, or 
decreases, and provided, further, that compensation payable to major 


or minor dependents shall not exceed the amount of the dependency. 


History: En. Sec. 16, Ch. 96, L. 1915; 
amd. Sec. 7, Ch. 100, 15 1919; re-en. Sec. 
2915;,R:. C. M. 1921; amd. Sec,.12, ,Ch..121, 


Ls; 1925; amd. Sec. 14 Cheely /eoda. 1929: 


amd. Sec. 4, Ch. 230, L. 1947; amd. Sec. 4, 
Ch. 7, L. 1949; amd. Sec. 4, Ch. 48, L. 
1951; amd. Sec. 4, Ch. 38, L. 1953; amd. 
Sec. 4, Ch, 253, L. 1955; amd. Sec. 4, Ch. 
234, L. 1957; amd. Sec. 4, Ch. 162, L. 1961; 
amd. Sec. 4, Ch. 149, L. 1965; amd. Sec. 
1,,.Ch, 192, Ls 1967; .amd.; Sec.» 4, Ch. 
207, L. 1967. 


Compiler’s Notes 


This section was amended twice in 
1967, once by Ch. 192 and once by Ch. 
207. Neither amendatory act referred to 
or incorporated the changes made by the 
other. Since the two amendments do not 
appear to conflict, the compiler has made 
a composite section embodying the 
amendments made by both 1967 acts. 


Amendments 


The 1965 amendment increased the 
maximum weekly compensation set forth 
in the various clauses in the first para- 
graph from $29 to $35, from $32 to $38, 
from $36 to $42, from $40 to $46, from 
$45 to $51, and from $50 to $56; increased 
the minimum weekly compensation at the 
end of the first paragraph from $25.50 to 
$31.50; increased the maximum weekly 
compensation set forth in clauses of the 
third paragraph from $29 to $35 and from 
$32 to $38; increased the maximum weekly 
compensation set forth in various clauses 
in the fourth paragraph from $29 to $35, 
from $32 to $38, and from $40 to $46; and 


increased the maximum weekly compensa- 
tion set forth in the final paragraph from 
$50 to $56. 

Chapter 192, Laws of 1967, inserted 
“per centum” after “sixty-two and one- 
half” in the first paragraph, and increased 
the number of weeks of compensation to 
be paid for injury causing death from 
500 to 600 weeks in the sixth paragraph. 

Chapter 207, Laws of 1967, increased 
the maximum weekly compensation set 
forth in the various clauses in the first 
paragraph from $35 to $37 per week; 
from $38 to $40 per week; from $40 to $45 
per week; from $46 to $50 per week; 
from $51 to $55 per week; from $56 to 
$60 per week; and increased minimum 
compensation in all cases from $31.50 to 
$34.50 per week; increased the maximum 
weekly compensation set forth in clauses 
of the third paragraph from $35 to- $37 
per week and from $38 to $41 per week; 
increased the maximum weekly compen- 
sation set forth in the various clauses of 
the fourth paragraph from $35 to $38 
and from $38 to $40 and from $46 to $50; 
and increased the maximum compensation 
in the last paragraph from $56 to $60, 


Foreign Beneficiary 


Nondependent surviving mother, whose 
son was killed in mine accident, but who 
lived in and was a lifelong resident of 
Ireland, was entitled to award of $3,000 
as against contention that surviving par- 
ent is entitled to payment only if residing 
within United States at time of injury. 
Dunphy v. Anaconda Co., 151 M 76, 438 
P 2d 600. 


92-706. (2917) Medical and hospital services and such other treat- 
ment as approved by the board to be furnished. In addition to the compen- 
sation provided by this act and as an additional benefit separate and abatt 
from compensation, the following shall be furnished: 


During the first thirty- -six (36) months after the happening of the 
injury, the employer or insurer or the board, as the case may be, shall 
furnish reasonable services by a physician or surgeon, reasonable hos- 


36 


COMPENSATION FOR VARIOUS INJURIES 92-707 
pital services and medicines when needed, and such other treatment ap- 
proved by the board, not exceeding in amount the sum of five thousand 
dollars ($5,000.00) provided however, that in cases of total disability 
where apportionment of such sum does not meet all hospitalization ex- 
penses, the board may allow an additional amount for additional hospital 
and medical expenses as in special cases it may deem proper. The em- 
ployer or insurer or the board shall not be required to furnish such serv- 
ices if the employee refuses to allow them to be furnished or if the 
employee is under hospital contract as provided in section 92-610. 


When such employee is under a hospital contract as above and when 
hospital and medical facilities or both are inadequate to the needs of an 
injured employee in a particular case such injured employee may, any time, 
be placed where adequate hospital facilities are obtainable, and the cost 
thereof in whole or in part shall be a legal charge against the one so 
contracting to furnish hospital facilities, and the amount of such charge 
and the necessity therefor shall be determined by the board. 


And be it further provided, that where an injury arising out of and 
received in the course of employment necessarily results in the loss by 
amputation of an arm, hand, leg or foot, or the enucleation of an eye, or 
the loss of any of the natural teeth, the industrial accident board may, in 
its discretion, order that an artificial member be furnished to supply the 
loss of any such member or members so lost. The board may also order the 
replacement or repair of any prosthetic appliance damaged in an industrial 
accident. Such artificial member shall be furnished at the expense of the 
employer, operating under plan one, or the insurer, operating under plan 
two, or the industrial accident fund where the employer is operating under 
plan three. The replacement of an artificial member so furnished shall be 
required every five (5) years, if necessary, unless the board shall determine 
a replacement is needed within a shorter period. 


History: En. Sec. 16, Ch. 96, L. 1915; Amendments 


amd. Sec. 3, Ch. 196, L. 1921; re-en. Sec. 
2917, R. C. M. 1921; amd. Sec. 14, Ch. 121, 
L. 1925; amd. Sec. 15, Ch. 177, L. 1929; 
amd. Sec. 2, Ch. 139, L. 1931; amd. Sec. 1, 


Ch. 229, L. 1943; amd. Sec. 2, Ch. 213, L. 


1945; amd. Sec. 1, Ch. 41, L. 1949; amd. 


The 1965 amendment inserted the sec- 
ond sentence in the final paragraph. 

The 1969 amendment increased the 
amount of hospital and medical services 
to be furnished from $2,500 to $5,000 in 
the first sentence of the second paragraph. 


Sec. 7, Ch. 38, L. 1953; amd. Sec. 5, Ch. 
253, L. 1955; amd. Sec. 6, Ch. 234, L. 
1957; amd. Sec. 1, Ch. 81, L. 1965; amd. 
Sec. 1, Ch. 67, L. 1969. 


92-707. (2918) Compensation from what date paid. When an in- 
jured employee has no wife, child, father, mother, brother or sister re- 
siding within the United States who would be entitled to compensation 
in case of his death, no compensation shall be allowed or paid during 
the first week of any injury, except as may be required by the provisions 
of the preceding section, but if disability continues one (1) week, com- 
pensation shall be paid from the date of injury. Where the injured em- 
ployee has a beneficiary or a major or minor dependent residing within 
the United States who would be entitled to compensation in case of 
his death, no compensation shall be paid for the first week of any injury, 
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but if disability continues one (1) week, compensation shall be paid from 
the date of injury, provided, that separate benefits of medical and hos- 
pital services shall be furnished from date of injury. | 


History: En. Sec. 16, Ch. 96, L. 1915; Amendments 
amd. Sec. 4, Ch. 196, L. 1921; re-en. Sec. The 1969 amendment substituted “one 
2918, R. C. M. 1921; amd. Sec. 3, Ch. (1) week” for “six weeks” in the first sen- 
177, L. 1929; amd. Sec. 3, Ch. 213, L. tence, and “one (1) week” for “three 
1945; amd. Sec. 5, Ch. 7, L. 1949; amd. weeks” in the second sentence. 
Sec. 1, Ch. 144, L. 1969. 


92-709. (2920) Compensation in case of specified injuries. In case 
of the following specified injuries, the compensation in lieu of any other 
compensation provided by this act, shall be as follows: Where the injured 
employee has no wife, child, father, mother, brother, or sister residing 
within the United States who would be entitled to compensation in case 
of his death, fifty per centum (50%) of the wages received at the time 
of the injury, subject to a maximum compensation of thirty-seven dollars 
($37.00) per week; where the injured employee has a wife, or child, or 
father or mother, or brother or sister residing within the United States 
who would be entitled to compensation in case of his death, fifty-five per 
centum (55%) of the wages received at the time of the injury, subject 
to a maximum compensation of forty dollars ($40.00) per week; where 
the injured employee has a wife and one (1) child, or two (2) children, 
or a father and mother, or two (2) or more brothers and/or sisters resid- 
ing within the United States who would be entitled to compensation in 
case of his death, sixty per centum (60%) of the wages received at the 
time of the injury, subject to a maximum compensation of forty-five 
dollars ($45.00) per week; where the injured employee has a wife and 
two (2) children or three (3) children residing within the United States 
who would be entitled to compensation in case of his death, sixty-two and 
one-half per centum (624%%) of the wages received at the time of injury, 
subject to a maximum compensation of fifty dollars ($50.00) per week; 
where the injured employee has a wife and three (3) children, or four (4) 
children residing within the United States who would be entitled to com- 
pensation in case of his death, sixty-five per centum (65%) of the wages 
received at the time of the injury, subject to a maximum compensation 
of fifty-five dollars ($55.00) per week; where the injured employee has a 
wife and four (4) or more children, or five (5) or more children residing 
within the United States who would be entitled to compensation in case 
of his death, sixty-six and two-thirds per centum (6624%) of the wages 
received at the time of the injury, subject to a maximum compensation 
of sixty dollars ($60.00) per week, subject to change when the number 
of beneficiaries or dependents increases by birth, or decreases, and subject 
in all cases to a minimum compensation of thirty-four and 50/100 dollars 
($34.50) per week, and shall be paid for the following periods: 


For loss of: 


QOnetarm/ at or ‘near‘shoulderi. (0 sich 38) piorohisq sq ted¢ 280 weeks 
Onevarm' atthe Jelbow (al) AiNity so Torey BOSON B ASU ers 240 weeks 
One arm between wrist and elbow _____..-- 220 weeks 
Onéthand! 10 2907 TAT O8) FON DUNT Se LBs Mot bets gifs! On 200 weeks 
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One thumb and the metacarpal bone thereof —______________ 75 weeks 
WHER UT ra bitneapromimal | OUNte eee ae 37 weeks 
Onerthumbiatithesécondsdistal ljoints_2se: breed sf) -treagsen: 25 weeks 
One first finger and the metacarpal bone thereof _-___________ 40 weeks 
Qnefnrsteiinger atthe proximal)joint).o2 (yi one ae 30 weeks 
One?first: finger-at'the second! joint &__ 2) eieses Sic 9aha yp ol 22 weeks 
Oné ‘first-finger, at, the;distal, jointessz. uc s5_abecd sod iy ee 15 weeks 
One second finger and the metacarpal bone thereof __________ 37 weeks 
One second finger at the proximal joint _____________________ 20 weeks 
One second: finger,at-the,second)joint:l: .s 22400! beliuns4 sa: 15 weeks 
Qne, second; finger at thei distal joint 2ti-42 2:22 ves 2! hy. 8 weeks 
One third finger and the metacarpal bone thereof _____________ 25 weeks 
One-third, finger, atithe, proximal jointissi-4- 2--ivasa see ot 15 weeks 
Oueythird fineerat.the: second pj0intesyeocs.e pec iy Jape t ee 10 weeks 
Q@ne,thitdjfinger, at the; distal yoifitds cuj2--2 2242 solu tracey, 5 weeks 
One fourth finger and the metacarpal bone thereof __________ 15 weeks 
One fourth finger atthe. proximal joime@; 2 25 12 2; 2 2 11 weeks 
One fourth finger at the-Secornd!}ointt_s02 .bme :01e! 1 00% 2. 8 weeks 
PINesrourtit uO Ces LA Oise UM Ol, eo ce eee ee ee eee 6 weeks 
One leg at or near the hip joint as to preclude the use of an 

artinicitiaini bests folate Veer St GSS to LE age baie t 300 weeks 
One leg at or above the knee where stump remains sufficient to 

permit, theausei ot ianvyartificialelimb Bazs-220) 1 225 Ag ase 200 weeks 
Onetlés between knee'and ankle Ov © 290 brs veel ot DES 190 weeks 
Re OC eA ee eee Re ee 180 weeks 
One great toe with the metatarsal bone thereof ______________ 37 weeks 
Rerremete ter Oral Tic opr atta CO) per ee 18 weeks 
Wivesoreat Loe al Ce TSeCONC |OLNAE teens a0 tein rein ne 12 weeks 
One toe other than the great toe with the metatarsal bone 

AFIS RY clea “eels Meare be ghee ata LONE MME ee ies a Agere ey te Mata de 16 weeks 
One toe other than the great toe at the proximal joint ________ 8 weeks 
One toe other than the great toe at second or distal joint ____ 5 weeks 
ey Gaye CC CARO ee ee ee A 165 weeks 
shotal blindnessioisoneneye, 2/4 has ach “boseavan eemhiae 8 140 weeks 
Wotaly less oreneariny, ones eared _ MFIOT 39% ‘one qitos yiavew 40 weeks 
Totem rosso, eating’, DOLL Cals tee ee 200 weeks 


Loss of vision: Where central visual acuity does not exceed 20/200 in 
the better eye with correcting lenses or the widest diameter of the visual 
field subtends an angle no greater than 20 degrees, the same as for loss 
of the eye. | | 

Total loss of use: Indemnity benefits for permanent total loss of use of 
a member shall be the same as for loss of the member. 

Partial loss or partial loss of use: Indemnity benefits for permanent 
partial loss or loss of use of a member may be for proportionate loss or 
loss of use of the member. 

In any case in which there shall be a loss, or loss of use, of more than 
one member as set forth in this section, not amounting to permanent total 
disability, the award of indemnity benefits shall be for the loss, or loss 
of use thereof, which awards shall run consecutively, provided, however, 
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92-807 WORKMEN’S COMPENSATION ACT 


that the total award or compensation in no case shall exceed five hundred 
(500) weeks. 

Disfigurement: The board may award proper and equitable indemnity 
benefits for serious face, head, or neck disfigurement, not to exceed twenty- 
five hundred dollars ($2,500.00) in addition to any other indemnity bene- 
fits payable under this section. 

The loss of both hands, or both arms, or both feet, or both legs, or both 
eyes, or any two (2) thereof, in one (1) accident, in the absence of con- 
clusive proof to the contrary shall constitute total disability, permanent 
in character. Provided, however, that the percentage of permanent disa- 
bility caused by any single accident or injury shall be so computed as to 
cover the permanent disability caused by that particular injury without 
reference to any previous physical ailment or defect or to any injury 
previously suffered or any permanent disability caused thereby; provided, 
that no payment under this section shall be in lieu of the separate benefit 


of medical and hospital services. 


History: En. Sec. 16, Ch. 96, L. 1915; 
amd. Sec. 8, Ch. 100, L. 1919; amd. Sec. 5, 
Ch. 196, L. 1921; re-en. Sec. 2920, R. C. M. 
1921; amd. Sec. 16, Ch. 121, L. 1925; amd. 
Sec. 16, Ch. 177, L. 1929; amd, Sec. 5, Ch. 
213, L. 1945; amd. Sec. 5, Ch. 230, L. 1947; 
amd. Sec. 6, Ch. 7, L. 1949; amd. Sec. 5, 
Ch, 48, L. 1951; amd. Sec. 5, Ch. 38, L. 
1953; amd. Sec. 6, Ch. 253, L. 1955; amd. 
Sec. 7, Ch. 234, L. 1957; amd. Sec. 5, Ch. 
162, L. 1961; amd. Sec. 5, Ch. 149, L. 
1965; amd. Sec. 5, Ch. 207, L. 1967. 


Amendments 


The 1965 amendment increased the 
maximum weekly compensation set forth 
in the various clauses in the preliminary 
paragraph from $29 to $35, from $32 to 
$38, from $36 to $42, from $40 to $46, from 
$45 to $51, and from $50 to $56; and in- 
creased the minimum weekly compensa- 
tion set forth at the end of the preliminary 
paragraph from $25.50 to $31.50. 

The 1967 amendment increased the 
maximum weekly compensation set forth 
in the various clauses in the preliminary 
paragraph from $35 to $37 per week; 
from $38 to $40 per week; from $42 to 
$45 per week; from $46 to $50 per week; 
from $51 to $55 per week; from $56 to 
$60 per week; and increased the minimum 
weekly compensation set forth at the 


end of the preliminary paragraph from 
$31.50 to $34.50. 


Additional Compensation 


Under this section, coupled with sec- 
tion 92-703, a claimant may have an 
award of temporary total disability pay- 
ments during period he is entirely dis- 
abled, an award of temporary partial 
disability payments while his injury is 
still healing and he is partially able to 
earn wages, and an additional award for 
loss of prospective future earnings as the 
result of permanent partial disability. 
aa v. Claridge, 145 M 326, 400 P 2d 


Construction 
The words “indemnity benefits” coupled 
with a “proportionate loss” anticipate 


estimated loss of future earning capacity 
irrespective of loss of wages and eco- 
nomic deprivation suffered by claimant 
and his dependents during the healing 
period. Jones v. Claridge, 145 M 326, 400 
P 2d 888. 


Date of Accrual 


Indemnity benefits accrue from the date 
the permanent nature of the disability 
becomes established. Jones v. Claridge, 
145 M 326, 400 P 2d 888. 


CHAPTER 8—MISCELLANEOUS REGULATIONS—POWERS OF 
BOARD—REHEARINGS AND APPEALS 


Section 92-827. Record of proceedings to be kept and testimony to be taken down— 
attorney’s fees—transcripts on appeal—indigent claimants. 
92-834. How appeal taken—notice—record—trial. 


92-807. (2933) Notice of claims for injuries other than death. 


References 


La Forest v. Safeway Stores, Inc., 147 
M 431, 414 P' 2d 200. 


MISCELLANEOUS REGULATIONS 92-827 


92-821. (2947) Jurisdiction of board to hear disputes and controversies. 


References Co. v. District Court, 143 M 569, 393 P 2d 
State ex rel. Glacier General Assurance one 


92-825. (2951) When a nominal disability indemnity may be awarded. 


Degree of Permanent Physical Impair- known, it was proper to award nominal 
ment Unknown disability indemnity under this section. 
Where the board found that a compen- Benoit v. Murphy Corp., 143 M 463, 391 
sable impairment existed, but the degree of P 2d 350. 
permanent physical impairment was un- 


92-827. (2953) Record of proceedings to be kept and testimony to 
be taken down—attorney’s fees—transcripts on appeal—indigent claim- 
ants. <A full and complete record shall be kept of all proceedings and 
hearings had before the board, or any member thereof, of any formal 
hearing had, and all testimony produced before the board or any member 
thereof shall be taken down by a stenographic reporter appointed by the 
board, and the parties shall be entitled to be heard in person or by 
attorney. 

Whenever the claimant or plaintiff is represented by an attorney either 
before the board or the courts, the industrial accident board may, in its 
discretion or upon the application of the claimant or plaintiff, fix the 
amount of the attorney fee of the attorney representing the claimant or 
plaintiff, and the fee fixed by the board shall be paid by claimant or 
plaintiff. 

In cases of an action to review any order or decision of the board, a 
transcript of such testimony, together with all exhibits, and of the plead- 
ings, records, and proceedings in the cause shall constitute the record 
of the board. Provided further, that the board must furnish a copy of 
such testimony, written exhibits, pleadings, records and proceedings to 
the claimant without cost. 

After judgment on appeal to the district court, an indigent claimant, 
deeming himself aggrieved, may file in said court an affidavit that he does 
not have money, property or credit sufficient to pay for the cost of a 
transcript on appeal to the supreme court, and the clerk of court serve a 
copy by registered mail, return receipt requested, on the industrial ac- 
cident board; the affidavit shall be prima facie evidence of the truth of 
the facts stated therein; in the event the board contest the allegations, 
the court shall fix a date for the hearing thereof, not less than five nor 
more than ten days from date of filing, and shall make its determination 
of the controversy, and if it be found and adjudged that the claimant does 
not have sufficient money, property or credit to pay for such transcript, 
the order shall direct the industrial accident board to furnish the same at 
its expense to be paid from the industrial accident administrative ear- 
marked revenue account. 

All proceedings on such appeal, including preparation, presentation 
and settlement of the bill of exceptions, shall be continued pending de- 
termination of the controversy. 

If the board does not contest the allegations of the claimant’s affidavit 
within ten days from receipt, it shall be deemed in default and the court 
shall make its order in favor of claimant on expiration of such period. 
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92-829 


History: En. Sec. 20, Ch. 96, L. 1915; 
re-en. Sec, 2953, R. C. M. 1921; amd. Sec. 
4, Ch. 139, L. 1931; amd. Sec. 3, Ch. 162, 
L. 1937; amd. Sec. 1, Ch. 170, L. 1959; 
amd. Sec. 1, Ch. 111, L. 1965. 


92-829. 


Court Required to Make Findings of 
Fact and Conclusions of Law 


While there is no rule of law requiring 
the district court to adopt the proposed 
findings and conclusions of either litigant 
on appeal in a workmen’s compensation 
case, and the court may request that the 
litigants submit such findings, or litigants 
may submit them without a request by the 


WORKMEN’S COMPENSATION ACT 


Amendment 


The 1965 amendment added the fourth, 
fifth and sixth paragraphs. 


Repealing Clause 

Section 2 of Ch. 111, Laws 1965 re- 
pealed all acts and parts of acts in conflict 
therewith. 


(2955) Application for rehearing. 


court, it is clear that the legislature in- 
tended that the court make findings of 
fact and conclusions of law in all cases 
on appeal. Stokes v. Delaney & Sons, 
Inc., 143 M 516, 391 P 2d 698. 


References 


Simons v. C. G. Bennett Lumber Co., 
146 M 129, 404 P 2d 505. 


time diminish or increase an award. 


Co. v. District Court, 143 M569, 393 P 2d 
54. 


92-830. (2956) Board may at any 
References 
State ex rel. Glacier General Assurance 
92-833. (2959) Appeal to district court. 


Jurisdiction of District Court 

District court had no jurisdiction to hear 
claimant’s appeal from the decision of the 
industrial accident board when the court’s 


ployer’s residence nor the county of. the 
place of the accident. State ex rel. Glacier 
General Assurance Co. v. District Court, 
143 M 569, 393 P 2d 54. 


seat was in neither the county of the em- 


92-834. (2960) How appeal taken—notice—record—trial. Said appeal 
shall be taken by serving a written notice of said appeal upon the chairman 
of such industrial accident commission, or upon any other member thereof, 
which said service shall be made by the delivery of a copy of such notice 
to such chairman or member, and filing the original with the clerk of the 
court to which said appeal is taken. A copy of such notice must also be 
served upon the adversary party, if there be any, by mailing the same 
to said adversary party to such address of such party as said party shall 
have left with the board. If such party shall have left no address with 
the board, then no service upon such party shall be required. The order 
of filing and service of said notice is immaterial. Immediately upon service 
upon said board of said notice, the said board shall certify to said district 
court the entire record and proceedings, including all testimony and evi- 
dence taken by said board, with the clerk of said district court. Im- 
mediately upon the return of such certified record, the district court shall 
fix a day for the hearing of said cause, and shall cause notice to be 
served upon the board and upon the appellant, and also upon the ad- 
versary party, if there be any. The court may, upon the hearing, for good 
cause shown, permit additional evidence to be introduced, but, in the 
absence of such permission from the court, the cause shall be heard on 
the record of the board, as certified to the court by it. The trial of the 
matter shall be de novo, and upon such trial the court shall determine 
whether or not the board regularly pursued its authority, and whether 
or not the findings of the board ought to be sustained, and whether or 
not such findings are reasonable under all the circumstances of the case. 
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COMPENSATION PLAN NO. 1 


History: En. Sec. 22, Ch. 96, L. 1915; 
re-en. Sec. 2960, R. C. M. 1921; amd. Sec. 
7, Ch. 149, L. 1965. 


Amendment 


The 1965 amendment made no apparent 
change. 


Repealing Clause 


Section 8 of Ch. 149, Laws 1965 re- 
pealed all acts and parts of acts in conflict 
therewith, 


Effective Date 

Section 9 of Ch. 149, Laws 1965 read 
“This act shall be in full force and effect 
from and after the lst day of July, 1965.” 


92-835. 


- References 


Stokes v. Delaney & Sons, Inc., 143 M 
516, 391 P 2d 698. 


92-838. 


Failure to List Children in Claim 


Where claimant failed to list all of his 
children in his claim for compensation it 
did not constitute a waiver of the claim. 
Stokes v. Delaney & Sons, Inc., 143 M 
516, 391 P 2d 698. 


92-902 


Court Required to Make Findings of 
Fact and Conclusions of Law 


While there is no rule of law requiring 
the district court to adopt the proposed 
findings and conclusions of either litigant 
on appeal in a workmen’s compensation 
case, and the court may request that the 
litigants submit such findings, or litigants 
may submit them without a request by the 
court, it is clear that the legislature in- 
tended that the court make findings of 
fact and conclusions of law in all cases on 
appeal. Stokes v. Delaney & Sons, Inc., 
143 M 516, 391 P 2d 698. 


References 


Simons v. C. G. Bennett Lumber Co., 
146 M 129, 404 P 2d 505. 


(2961) Appearances—setting aside conclusions, orders, etc. 


(2964) Court to give liberal construction to act. 


References 

State ex rel. Glacier General Assurance 
Co. v. District Court, 143 M 569, 393 P 2d 
54. 


CHAPTER 9—COMPENSATION PLAN NO. 1 
Section 92-902. Proof of solvency of employer electing plan No. 1 to be filed. 


92-902. (2971) Proof of solvency of employer electing plan No. 1 to 
be filed. Every such employer now or hereafter engaged in the state 
of Montana, in the industries, trades, works, occupations, or employments 
herein mentioned, and who shall have elected to be bound by such 
compensation plan No. 1, shall file such proof of his solvency within 
the time and in such form as may be prescribed by the rules or orders 
of the board. 


The board shall levy an assessment in the amount of not to exceed 
two hundredths of one per cent of the annual payroll of such employer 
in Montana, for the preceding fiscal year, which assessment shall be 
paid to the board by said employer at the time of filing of proof of 
solvency. 

No assessment shall be in an amount less than two hundred dollars 
($200). 

If such employer had no payroll in Montana for the entire preceding 
fiscal year, the assessment shall be based on the estimated payroll for 
the year in which election is made. 

The treasurer of the board shall pay the amounts so collected into 
the state treasury. 
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92-1002 


History: En. Sec. 30, Ch. 96, L. 1915; 
re-en. Sec, 2971, R. C. M. 1921; amd. Sec. 
5, Ch. 139, L. 1931; amd. Sec. 3, Ch. 176, 


L. 1957; amd. Sec. 169, Ch. 147, L. 1963; 


amd. Sec. 1, Ch. 183, L. 1965; amd. Sec. 


1, Ch. 170, L. 1969. 


Amendments 

The 1965 amendment increased the 
minimum assessment specified in the third 
paragraph from $10 to $75. 


WORKMEN’S COMPENSATION ACT 


The 1969 amendment increased the min- 
imum assessment specified in the third 
paragraph from $75 to $200. 


Repealing Clause 


Section 2 of Ch. 183, Laws 1965 repealed 
all acts and parts of acts in conflict there- 
with. 


CHAPTER 10—COMPENSATION PLAN NO. 2 


92-1002. 


References 


Meyer v. Noble Drilling, Inc., 
Supp 110, 115. 


259. 0k 


92-1004. 


Cross-References 


Policy to provide for freedom of choice 
of professional practitioner, sec. 40-4108. 


(2979) Duty of employer electing plan No. 2, etc. 


(2981) Agreement to be contained in policies of insurance, etc. 


CHAPTER 11—COMPENSATION PLAN NO. 3 


Section 92-1101. 
paid under plan. 


What necessary in electing plan No. 3—percentage of payroll to be 


Manner of electing—contract or policy of insurance—payment of 


rates to be advanced twenty-five per cent 


92-1103. 
premium. 
92-1104. Classifications by board. 
92-1105. Intent and purpose of plan No. 3. 
92-1105.1. Advanced rate for dangerous places of employment. 
92-1108. In case of default, 
(25%). 
92-1101. (2990) 


of payroll to be paid under plan. 


What necessary in electing plan No. 3—percentage 


COMPENSATION PLAN NUMBER THREE 


Every employer subject to the provisions of compensation plan No. 
3 shall at the times and in the manner prescribed by the industrial acci- 
dent board, pay to the industrial accident board a premium based on a 
percentage of his payroll as determined by the industrial accident board 
which shall be a member of a rating organization in accordance with the 


provisions of this act. 


History: En. Sec. 40, Ch. 96, L. 1915; 
re-en. Sec. 2990, R. C. M. 1921; amd. Sec. 
1, -Chy. 123;4 LL. 01957. amd.n5eCaiy5,+ Gli. 
147, eh. 1963: ‘amd: Sec. IseChve233;) LL: 
1969; amd. Sec. 20, Ch. 329, L. 1969. 


Compiler’s Notes 


This section was amended twice in 
1969, once by Ch. 233 and once by Ch. 
329. Neither amendatory act mentioned 
nor included the changes made by the 
other. Since the two amendments do not 
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appear to conflict, the compiler has made 


a composite section incorporating both 
amendments. 


Amendments 


Chapter 233, Laws of 1969, substituted 
“at the times and in the manner pre- 
scribed by the industrial accident board” 
for “in the manner herein specified.” 

Chapter 329, Laws of 1969, inserted 
“which shall be a member of a rating 
organization.” 


COMPENSATION PLAN NO. 3 92-1105 


92-1103. (2991) Manner of electing—contract or policy of insurance 
—payment of premium. The industrial accident board shall prescribe the 
procedure by which employers may elect to be bound by compensation 
plan No. 3, the effective time of such’election and the manner in which 
such election is terminated for reasons other than default in payment of 
premiums. Every employer electing to be bound by compensation plan No. 
3 shall receive from the industrial accident board a contract or policy of 
insurance in a form approved by the board. The premium thereon shall 
be paid by the employer, to the industrial accident board at such times 
as the board shall prescribe and shall be paid over by the board to the 
state treasurer to the credit of the industrial insurance account in the 
agency fund. 


eee En. Sec. 40, Ch. 96, L. 1915; Repealing Clause 
amd. Sec. 6, Ch. 196, L. 1921; re-en. Sec. = Section 3 of Ch. 233, Laws 1969 read 
2991, R. C. M. 1921; amd. Sec. 2, Ch. 123, “Sections 92-1106 and 92-1107, R. C. M. 
L, 1957; amd. Sec. 178, Ch. 147, L. 1963; 1947, are repealed.” 
amd. Sec. 2, Ch. 233, L. 1969. 

Cross-References 


Amendments h Policy to provide for freedom of choice 
The 1969 amendment inserted the pres- of professional practitioner, sec. 40-4108. 
ent first sentence. 


92-1104. (2992) Classifications by board. The industrial accident 
board is hereby given full power and authority to determine premium 
rates and classifications as in its judgment and experience, and as mem- 
ber of a rating organization as is otherwise provided for in this code, 
may be necessary or expedient, provided that no change in the classifica- 
tion or rates prescribed shall be effective until thirty (30) days after 
the date of the order making such change. 


History: En. Sec. 40, Ch. 96, L. 1915; a member of a rating organization as is 
re-en. Sec. 2992, R. C. M. 1921; amd. Sec. otherwise provided for in this code.” 
3, Ch. 123, L. 1957; amd. Sec. 21, Ch. 329, 


L. 1969. Cross-References 
Industrial accident board to be mem- 
Amendments ber of rating organization, sec. 40-5616. 


The 1969 amendment inserted ‘‘and as 


92-1105. (2993) Intent and purpose of plan No. 3. It is the intent 
and purpose of compensation plan No. 3 that each industry, trade, occupa- 
tion or employment coming under the provisions of said plan shall be 
liable to pay for injuries happening to employees coming under the pro- 
visions of the Workmen’s Compensation Act. 

_ All premiums, penalties, recoveries by subrogation, interest earned 
upon money belonging to the fund, and securities acquired by or through 
use of money shall be deposited in the industrial insurance account in 
the agency fund. 

The industrial insurance program shall be neither more nor less than 
self-supporting. Employments affected by the provisions hereof shall 
be divided by the board as a member of a rating organization into classes, 
whose rates may be readjusted at such times as the board as a member 
of such rating organization may determine. Separate accounts shall be 
kept of the amounts collected and expended in each class for determining 
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92-1105.1 WORKMEN’S COMPENSATION ACT 


rates but for payment of compensation and dividends the industrial 
insurance account shall be one and indivisable. The board as a member 
of such rating organization shall determine the hazards of the different 
classes of occupations or industries and fix the premiums therefor at the 
lowest rate consistent with maintenance of a solvent industrial insurance 
fund, and the creation of surplus and reserves and for such purpose 
may adopt a system of schedule rating in such a manner as to take 
account of the peculiar hazard of each risk, and shall take advantage of 
the experience and information afforded to it as a member of such rating 
organization. 


The board in fixing rates shall provide for the expenses of administer- 
ing the industrial insurance account allowed by law, the disbursements 
on account of injuries and deaths of employees in each class, an ade- 
quate catastrophe reserve, reserves adequate to meet anticipated and 
unexpected losses, and such other reserves and surplus as may be de- 
termined by the board as a member of such rating organization. 

History: En. Sec. 40, Ch. 96, L. 1915; ed “and shall take advantage * * * rating 
re-en. Sec. 2993, R. C. M. 1921; amd. Sec. organization” to the fourth sentence; and, 
4, Ch. 123, L. 1957; amd. Sec. 176, Ch. in the fourth paragraph, added “as a mem- 
147, L. 1963; amd. Sec. 22, Ch. 329, L. ber of such rating organization.” 

1969. 
Separability Clause 
Amendments Section 23 of Ch. 329, Laws 1969 read 


The 1969 amendment, in the second sen- “The provisions of this act shall be sev- 
tence of the third paragraph, inserted erable; and if any of its sections, provi- 
“as a member of a rating organization” sions, exceptions, sentences, clauses, 


after “board”; inserted ‘as a member of phrases or parts be held unconstitutional 
such rating organization” after “board” in or void, the remainder of this act shall 
the second and fourth sentences, and add- continue in full force and effect.” 


92-1105.1. Advanced rate for dangerous places of employment. If 
by reason of poor or careless management, or otherwise, any place of 
employment be unduly dangerous in comparison with other like places of 
employment, and the employer operating the same shall not have com- 
plied with the safety provisions of the Montana Safety Act, and such 
employer shall be under compensation plan number 3, the board, in 
addition to any other penalty provided, shall advance the rate upon 
such place of employment fifty (50) per cent, and such advanced rate 
shall continue and be in force until such place of employment shall 
have ceased to be unduly dangerous in comparison with other like places 
of employment and such employer shall have obtained a certificate of the 
board. 


History: En. 92.1105.1 by Sec. 28, Ch. 
341, L. 1969. 
92-1106, 92-1107. (2994, 2995) Repealed. 
Repeal 1963), relating to payments under com- 


Sections 92-1106 and 92-1107 (Sec. 40, pensation plan No. 3, were repealed by 
Ghee 96) dar 191SitjSecrn1/9, Chiidd7> L, +Sec.3@Ch.233,-Laws 1969. 


92-1108. (2996) In case of default, rates to be advanced twenty-five 
per cent (25%). Any employer who is in default in the observance of 
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OCCUPATIONAL DISEASE ACT 92-1311 


any order of the board, issued pursuant to the provisions of sections 

92-1101 to 92-1105, inclusive, shall, in addition to any other penalty pro- 

vided by this act, be charged an advance of twenty-five per centum 

(25%) over the established rate, and such advanced rate shall continue 

and be in force until such employer shall have ceased to be in such default. 
History: En. Sec. 40, Ch. 96, L. 1915; Amendments 


re-en. Sec. 2996, R. C. M. 1921; amd. Sec. The 1969 amendment substituted section 
4, Ch. 233, L. 1969. $92-1105' stor “92-1107? 


CHAPTER 12—SAFETY PROVISIONS 
(Repealed—Sections 6 to 8, Chapter 176, Laws of 1957; Section 30, Chapter 341, 
Laws of 1969) 
92-1201 to 92-1210. (3012 to 3021) Repealed. 


Repeal provisions, were repealed by Sec. 30, Ch. 
Sections 92-1201 to 92-1210 (Secs. 50, 341, Laws 1969. 
51, Ch. 96, L. 1915), relating to safety 


92-1214 to 92-1222. (3025 to 3033) Repealed. 


Repeal provisions, were repealed by Sec. 30, Ch. 
Sections 92-1214 to 92-1222 (Secs. 53, 341, Laws 1969. 
54, Ch. 96, L. 1915), relating to safety 


CHAPTER 13—OCCUPATIONAL DISEASE ACT 


Section 92-1304. Occupational disease. 
92-1311. Payment of compensation—exceptions and limitations. 
92-1313. Notice of disability or death. 


92-1304. Occupational disease. The following diseases only shall 
be termed occupational diseases. 


1. Silicosis, asbestosis. 
2 to 6. * * * [Same as parent volume.] 


History: En. Sec. 4, Ch. 155, L. 1959; Repealing Clause 

amd. Sec. 1, Ch. 95, L. 1965, Section 2 of Ch. 95, Laws 1965 repealed 
Amendment all acts and parts of acts in conflict there- 
The 1965 amendment added “asbestosis” with, 

to item 1. 


92-1311. Payment of compensation—exceptions and limitations. A. 
Compensation shall be paid to every employee who becomes disabled 
by reason of occupational disease arising out of his employment, subject 
to the following conditions; and when claims are presented and notices 
given in accordance with the limitations of sections 92-1312 and 92-1313. 

1. * * * [Same as parent volume.] 

2. No compensation shall be paid for a disease other than silicosis 
or due to ionizing radiation unless total disability results within one 
hundred twenty (120) days from the last day upon which the employee 
actually worked for the employer against whom compensation is claimed; 
provided that the board upon good cause shown may waive this limitation 
in the interest of justice, but in any case said period may not be extended 
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to more than one year from the date of last employment by the said 
employer. 
Stto: 5i5i;* atofiSame as ‘parentsvolume:] 


B. The compensation shall be paid to the beneficiary and dependents 
of every employee covered by this act in cases where death results from 
an occupational disease arising out of his employment subject to the 
following conditions. 


imtows, + *8* | same as parent volumes 


4. No compensation shall be paid for death from any occupational 
disease other than silicosis or due to ionizing radiation unless death 
results within one (1) year from the last day upon which the employee 
actually worked for the employer against whom compensation is claimed, 
except in those cases where death results during a period of continuous 
total disability from an occupational disease other than silicosis or 
ionizing radiation for which compensation has been paid or awarded, or 
for which a claim, compensable but for such death, is on file with the 
board. In such cases compensation shall be paid if death results within 
three (3) years from the last day upon which the employee actually 
worked for the employer against whom compensation is claimed. 


5, * * * [Same as parent volume,| 
C, * * * [Same as parent volume. | 


History: En. Sec. 11, Ch. 155, L. 1959; Amendment 


amd. Sec. 1, Ch, 92, L. 1965. The 1965 amendment inserted “or due 
to ionizing radiation” following ‘“‘silicosis” 
in paragraphs A 2 and B 4. 


92-1313. Notice of disability or death. The provisions of section 
92-807 shall not apply to cases of disability or death from occupational 
diseases as in this act defined. 

Notice of disability or death in respect to which compensation is 
payable under this act, except disability or death resulting from silicosis, 
shall be given to the employer, the insurer, or the board, as the case may 
be, within thirty (30) days after the employee, his beneficiaries, or his 
dependents knew or should have known the nature of the impairment 
or cause of death and its relationship to the employment, but in no event, 
except in the case of disability or death due to ionizing radiation, shall 
notice be filed more than one year after the last day upon which the 
employee actually worked for the employer against whom compensation 
is claimed. 

In cases of disability resulting from silicosis which are compensable 
under this act, notice of such disability shall be given to the employer, 
the insurer, or the board, as the case may be, within thirty (30) days 
after the employee knew or should have known of the nature of the 
impairment and its relationship to employment, but in no event shall 
such notice be filed more than four (4) years after the last date upon 
which the employee actually worked for the employer against whom 
compensation is claimed. 

In cases of a death from silicosis which is compensable under this 
act, notice of such death shall be given to the employer, the insurer, 
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or the board, within thirty (30) days after the employee’s beneficiaries 
or his dependents knew or should have known of the cause of death 
and its relationship to the employment, but in no event shall such notice 
be filed more than one (1) year after such death. 

Such notice shall be valid only if filed in writing on forms to be 
furnished by the board, and shall contain the name and address of the 
employee and a statement of the time, place, nature, and cause of the 
disability or death, and shall be signed by the employee or by some 
other person on his behalf; or in case of death by any person claiming 
to be entitled to compensation for such death or by some person on his 
behalf. 

Except if death occurs during the period of total disability described 
in section 92-1311, B.3., in which case the period of notice may be extended 
to the term of seven (7) years from the last day of said employment. 

History: En. Sec. 13, Ch. 155, L. 1959; Amendment 


amd, Sec, 2, Ch. 92, L. 1965. The 1965 amendment inserted “except 
. in the case of disability or death due to 
ionizing radiation” in the second para- 

graph. 
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NEW LAWS IN VOLUME 7 


For index see pocket supplement to Replacement Volume 9 


ENACTED IN 1965 


Attachment released if no proceedings taken in action, 93-4331.1. 

Exemptions from execution, waiver in unsecured note unenforceable, 93-5813.1. 
Judicial sales, validation, 93-5846. 

Montana Rules of Appellate Civil Procedure, Rules 1 to 43. 

Recording of judgment as notice despite defect in proceedings, 93-5710.1. 


ENACTED IN 1967 


Actions relating to unincorporated associations, M. R. Civ. P., Rule 23.2. 
Derivative actions by shareholder, M. R. Civ. P., Rule 23.1. 

Directed verdict, motion for, M. R. Civ. P., Rules 50(c) and (d). 
Foreign law, determination of, M. R. Civ. P., Rule 44.1. 

Interpreter, court appointment of, M. R. Civ. P., Rule 43(f). 

Judges’ retirement system, 93-1107 to 93-1132. 

Justices’ courts, pleadings, 93-6802.1, 93-6802.2. 

Recording of judgment before 1967 as notice, 93-5710.2. 

Validation of judicial sales before 1967, 93-5846. 


ENACTED IN 1968 


Removal to federal district court, transmittal of file, Rule 77(e). 


ENACTED IN 1969 


Drawing additional jurors, 93-1512. 

Uniform Reciprocal Enforcement of Support Act, revised, 93-2601-41 to 93-2601-82. 
Validation of defective judgments or decrees affecting realty, 93-5710.3. 

Validation of judicial sales before 1969, 93-5847. 


AMENDMENTS IN VOLUME 7 


Amended pleadings, relation back, M. R. Civ. P., Rule 15(c). 
Attachment, undertaking, 93-4304. 
Change of venue, M. R. Civ. P., Rule 12(b). 
Class action, M. R. Civ. P., Rule 23 generally. 
Counterclaim and cross-claim, M. R. Civ. P., Rule 13(h). 
Court reporters, 93-1906. 
Default judgment, M. R. Civ. P., Rule 55(b). 
Defenses and objections, 
' Affirmative defenses, M. R. Civ. P., Rule 86(a). 
Consolidation, M. R. Civ. P., Rule 12(g). 
Denials, M. R. Civ. P., Rule 8(c). 
Pleading, M. R. Civ. P., Rule 12(b). 
Preliminary hearings, M. R. Civ. P., Rule 12(d). 
Waiver, M. R. Civ. P., Rule 12(h). 
Depositions, M. R. Civ. P., Rules 28(b) and (e). 
Depositions pending action, objections to admissibility, M. R. Civ. P., Rule 26(e). 
Directed verdict, motion for, M. R. Civ. P., Rules 50(a) and (b). 
Dismissal of action, 
For failure to serve summons, M. R Civ. P., Rule 41(e). 
Involuntary dismissal, effect of, M. R. Civ. P., Rule 41(b). 
Disqualification of judge, 93-901. 
District court, judges’ salaries, 93-303. 
Eminent domain, 93-9913. 
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AMENDMENTS IN VOLUME 7 (Continued) 


Findings by court, amendment of, M. R. Civ. P., Rule 52(b). 
Interrogatories to parties, M. R. Civ. P., Rule 33. 
Intervention, M. R. Civ. P., Rules 24(a) and (c). 
Joinder of claims, M. R. Civ. P., Rule 18(a). 
Joinder of persons needed for just adjudication, M. R. Civ. P., Rules 19(a), (b), (c) 
and (d). 
Judges’ retirement system, 
Administrative expenses, 93-1110. 
Final salary, 93-1107. 
Jurisdiction of persons in courts, M. R. Civ. P., Rules 4 A, 4 B. 
Jurors, drawing, 93-1503. 
Juror’s qualifications, 93-1301. 
Jury boxes, 93-1404. 
Justices’ courts, 93-6711, 93-7712. 
New trials, M. R. Civ., P., Rules 59(d) and (e). 
Offer of judgment, M. R. Civ. P., Rule 68. 
Official record, proof of, M. R. Civ. P., Rules 44(a), (b) and (c). 
Oral depositions, M. R. Civ. P., Rule 30(£). 
Permissive joinder, M. R. Civ. P., Rule 20(a). 
Physical and mental examinations, M. R. Civ. P., Rule 35(b)(2). 
Pleadings, service of, M. R. Civ. P., Rule 5(a). 
Real party in interest, M. R. Civ. P., Rule 17(a). 
Receivers, appointment, 93-4401. 
Records as evidence, reproductions of orginals, 93-801-5. 
Relief from judgment or order, M. R. Civ. P., Rule 60(b). 
Rules of Appellate Civil Procedure, 
Costs on appeal, M. R. App. Civ. P., Rule 33(a). 
Notice of appeal, time for filing, M. R. App. Civ. P., Rule 5. 
Petitions for rehearing, M. R. App. Civ. P., Rule 34. 
Scope, M. R. App. Civ. P., Rule 1(b). 
Rules of Civil Procedure, 
Amendment procedure, M. R. Civ. P., Rule 86(a). 
Statutes superseded, M. R. Civ. P., Rule 86(b), Tables B and C. 
Service of process, M. R. Civ. P., Rule 4 D. 
Summary judgment proceedings, M. R. Civ. P., Rule 56(c). 
Summons, form and issuance, M. R. Civ. P., Rule 4 C. 
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MONTANA REVISED CODES 


TITLE 93—CIVIL PROCEDURE 


District courts, 93-303. 
Disqualification of judicial officers, 93-901. 


Chapter 3. 
9. 
11. Miscellaneous provisions respecting courts and judicial officers, 93-1107 


to 93-1132. 


13. Jurors—qualifications and exemptions, 93-1301. 
14. Jurors—selection and return, 93-1404. 
15. Jurors—drawing and summoning for courts of record, 93-1503, 93-1512. 


19. Court reporters, 93-1906. 


43. Attachment, 93-4304, 93-4331.1. 


44. Receivers, 93-4401. 


57. Judgment—manner of giving and entry—judgment roll and docket— 
lien of, 93-5708, 93-5710.1 to 93-5710.3. 

58. The execution, 93-5813.1, 93-5846. 

67. Justices’ courts—manner of commencing actions in, 93-6711. 

68. Justices’ courts—pleadings in, 93-6802.1, 93-6802.2. 

77. Justices’ courts—general provisions, 93-7712. 

80. Supreme court—appeals to, 93-8001, 93-8002, 93-8013. 

99. Eminent domain, 93-9905, 93-9913. 

801. Evidence—Uniform Business Records as Evidence Act—Uniform Photo- 
graphic Copies of Business and Public Records as Evidence Act, 


93-801-5. 

2601 hag ett Le ag Enforcement of Support Act, 93-2601-41 to 93- 
2601-82. 

2701. Montana Rules of Civil Procedure, Rules 4, 5(a), 6(b), 8(b), (c), 12 
Cyn td) (ey Gyr roth), 1otey, 17a risa); 9a) tom Cd), 20a), 
Z3:Cant to, (T)e23lee23i20 24 (a ate) 26Ce) A 28 (hoe (eye 30(f et 338350): 
41(b), (e), 43(£), 44(a) to (c), 44.1, 46, 47(b), 50(a) to (d), 52, 55(b) 
2), 56(c)} 59 (a) toc (f) + 60(b))1(c), 68,72): 77(e); 86(a), (b), Tables 

3001. 


of Forms, Tables A to C 


Montana Rules of Appellate Civil Procedure, Rules 1 to 43, Appendix 


CHAPTER 2—SUPREME COURT 
93-216. (8805) Powers and duties of supreme court on appeals. 


Equity Case 

In an equity case it is proper for the 
appellate court to pry into the factual 
issues of the case and the decision must 
hinge on factual observations unless the 
case is returned to the lower court for 
further proceedings. Jenson v. Olson, 144 
M 224, 395 P 2d 465, 468. 

The supreme court in reviewing an 
equity case will review the law therein 
and also will review the evidence to that 
extent necessary to ascertain whether the 
findings of fact by the trial court are sub- 
stantially supported and sufficient to sup- 
port the conclusions of law derived there- 
from. Bender v. Bender, 144 M 470, 397 
i 20 O5/; 

Supreme court in equity case not only 


has function of reviewing law involved but 
also reviews evidence to extent of deter- 
mining whether findings of fact by trial 
court are supported by substantial evi- 
dence. White v. Nollmeyer, 151 M 387, 
443 P 2d 873. 


Nuisance Cases 


Supreme court will not hesitate to set 
aside lower court finding that nuisance 
exists where there is no substantial evi- 
dence on which to base finding. Kasala 
v. Kalispell Pee Wee Baseball League, 
151 M 109, 439 P 2d 65. 


Remand to District Court 


Trial court abused discretion in dis- 
missing action for failure of plaintiff to 


93-303 


prosecute case returned by supreme court 
to lower court for new trial where trial 
court failed to set trial for next jury term 
as per order of supreme court under stat- 
ute providing that supreme court may di- 
rect new trial. Jangula v. United States 
Rubber Co., 149 M 241, 425 P 2d 319. 


Scope of Review 
Function of supreme court on review is 


CIVIL PROCEDURE 


to determine whether there is substantial 
evidence to support findings of fact and 
conclusions of law. Peery v. Higgins, — 
M —, 447 P 2d 481. 


References 
Kyser v. Hiebert, 142 M 466, 385 P 2 


90; State ex rel. Keast v. Krieg, 147 M 
164, 410 P 2d 710. 


CHAPTER 3—DISTRICT COURTS 


Section 93-303. Salaries of district judges. 


93-303. 


(8814) Salaries of district judges. 


The annual salary of each 


district judge shall be nineteen thousand dollars ($19,000). 


History: En. Sec. 1, Ch. 176, L. 1919; 
re-en. Sec. 8814, R. C. M. 1921; amd. Sec. 
1, Ch. 114, L. 1947; amd. Sec. 1, Ch. 84, 
L. 1951; amd. Sec. 1, Ch. 247, L. 1955; 
amd. Sec. 1, Ch. 198, L. 1959; amd. Sec. 
1, Ch. 187, L. 1961; amd. Sec. 2, Ch. 212, 
L. 1963; amd. Sec. 2, Ch. 308, L. 1967; 
amd. Sec. 1, Ch. 322, L. 1969. 


93-320. (8831) Process. 
References 


Beavers v. Rankin, 142 M 570, 385 P 2d 
640. 


CHAPTER 4—JUSTICES’ 


93-407. (8839) Repealed. 

Repeal 

nistsection (Sec7l.10: 99) lesa od. eG: 
1, Ch. 35, -L. 1921), relating. to, the cath 


and bond of the justice of the peace, was 


93-410. 


Driving While under Influence of In- 
toxicating Liquor 

Since the offense of driving a vehicle 
on a highway while under the influence 
of intoxicating liquor in violation of sec- 


(8842) Criminal jurisdiction. 


Amendments 


The 1967 amendment increased from 
$14,000 to $15,000 the annual salary for 
district judges. 

The 1969 amendment increased the an- 
nual salary from $15,000 to $19,000. 


Repealing Clause 


Section 3 of Ch. 308, Laws 1967 re- 
pealed all acts and parts of acts in con- 
flict therewith. 


AND POLICE COURTS 


repealed by Sec. 10, Ch. 68, Laws 1967. 
For new provisions relating to bonds of 


county officers and employees, see sec. 
6-203 et seq. 
tion 32-2142 is a misdemeanor, it falls 


within the jurisdiction of a justice of the 
peace under this section. Wilson v. Bro- 
die, 148 M 235, 419 P 2d 306, 308. 


CHAPTER 9—DISQUALIFICATION OF JUDICIAL OFFICERS 


Section 93-901. 


93-901. 
another judge. 


Cases in which judge may be disqualified—calling in another judge. 


(8868) Cases in which judge may be disqualified—calling in 
Any justice, judge, or justice of the peace must not sit 


or act as such in any action or proceeding: 


1. To which he is a party, or in which he is interested; 
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DISQUALIFICATION OF JUDICIAL OFFICERS 93-901 


2. When he is related to either party by consanguinity or affinity 
within the sixth degree, computed according to the rules of law; 

3. When he has been attorney or counsel for either party in the 
action or proceeding, or when he rendered or made the judgment, order, 
or decision appealed from; 

4. When either party makes and files an affidavit as hereinafter 
provided, that he has reason to believe, and does believe, he cannot 
have a fair and impartial hearing or trial before a district judge. Such 
affidavit may be made by any party to an action, motion, or proceeding, 
personally, or by his attorney or agent, and shall be filed with the clerk 
of the district court in which the same may be pending. 

In any judicial district having only one judge the affidavit of dis- 
qualification with reference to any action or proceeding to be tried 
before a jury must be filed at least one day before the day appointed or 
fixed by the court for setting the trial calendar; provided, however, this 
limitation shall not apply unless notice of such setting date shall be 
given to all parties by the clerk of the district court at least fifteen (15) 
days prior thereto. In all other cases the affidavit must be filed at least 
fifteen (15) days before the day appointed or fixed for the hearing or 
trial of any such action, motion, or proceeding (provided such party shall 
have had notice of the hearing of such action, motion, or proceeding for 
at least the period of fifteen (15) days and in case he shall not have had 
notice for such length of time, he shall file such affidavit immediately upon 
receiving such notice). Upon the filing of the afhdavit, the judge as to 
whom said disqualification is averred shall be without authority to act 
further in the action, motion, or proceeding, but the provisions of this 
section do not apply to the arrangement of the calendar, the regulation of 
the order of business, the power of transferring the action or proceeding 
to some other court nor to the power of calling in another district judge 
to sit and act in such action or proceeding, providing that no judge shall 
so arrange the calendar as to defeat the purposes of this section. No 
more than two judges can be disqualified in said action or proceeding, 
at the instance of the plaintiff, and no more than two at the instance of 
the defendant, in said action or proceeding, and this limitation shall 
apply however many parties or persons in interest may be plaintiffs or 
defendants in such action or proceeding. If there be more than one 
judge in any judicial district in which said affidavit is made and filed, upon 
the first disqualification of a judge in the cause, another judge, residing in 
the judicial district wherein the affidavit is made and filed, must be called 
in to preside in such action, motion or proceeding; upon the second or any 
subsequent disqualification of a judge in the cause, a district judge of 
another judicial district of the state must be called in to preside in such 
action, motion, or proceeding, or the action, motion, or proceeding trans- 
ferred to a district judge of another judicial district of the state; when 
another judge has assumed jurisdiction of an action, motion, or proceeding, 
the clerk of the district court in which the same was pending, shall at once 
notify the parties or their attorneys of record in the same, either personally 
or by registered mail, of the name of the judge called in, or to whom such 
action, motion, or proceeding was transferred. Such second or subsequent 
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CIVIL PROCEDURE 


afhdavit of disqualification shall be filed with the clerk of the district court 
in which such action, motion or proceeding may be pending within three 
days after the party or his attorney of record, filing such affidavit, has 
received notice as to the judge assuming jurisdiction of such action, motion, 


or proceeding. 


History: Ap. p. Sec. 453, p. 134, Ban- 
nack Stat.; re-en. Sec. 610, p. 159, Cod. 
Stat. 1871; re-en. Sec. 530, p. 179, L. 1877; 
re-en. Sec. 530, Ist Div. Rev. Stat. 1879; 
re-en. Sec. 547, Ist Div. Comp. Stat. 1887; 
amd. Sec. 180, C. Civ. Proc. 1895; amd. 
Ch. 3, 2nd Ex. L. 1903; re-en. Sec. 6315, 
Rev. C. 1907; amd. Sec. 1, Ch, 114, L. 
1909; re-en. Sec. 8868, R. C. M. 1921; amd. 
Sec. 1, Ch. 93, L./19275 amid. Sec, 1. Ch. 
218, L. 1961; amd. Sec. 1, Ch. 82, L. 1963; 
amd, Sec. 1, Ch. 234, L. 1965. Cal. C. Civ. 
Proc. Sec. 170. 


Amendment 


The 1965 amendment deleted “by rea- 
son of the bias or prejudice of such judge” 
at the end of the first sentence of subdivi- 
sion 4; divided subdivision 4 into two 
paragraphs; and made a minor change in 
punctuation. 


Repealing Clause 


Section 2 of Ch. 234, Laws 1965 re- 
pealed all acts and parts of acts in conflict 
therewith. 


Effective Date 


Section’ 3, of Ch. 234, Laws 1965 pro- 
vided the act should be in effect from and 
after its passage and approval. Approved 
March 8, 1965. 


Constitutionality 


The 1965 amendment of this section, 
deleting the words “by reason of the bias 
and prejudice of such judge,” does not 
impair the constitutionality of this section, 
since the affidavit will still be required to 
state that the party has reason to believe 
and does believe he cannot have a fair and 
impartial hearing or trial before the dis- 
trict judge. State ex rel. Peery v. District 
Court, 145 M 287, 400 P 2d 648. 


This section does not violate the sepa- 
ration of powers provision of section 1, 
article IV of the Montana constitution 
in that it does not impinge upon the ex- 
istence or supremacy of the judicial sys- 
tem nor alter its jurisdiction or duties, 
but is a reasonable manner of providing 
a fair trial for all litigants. State ex rel. 
Peery v. District Court, 145 M 287, 400 
P 2d 648. 


Compelling Disqualification 
Where district court judge attempted to 


comply with affidavit of disqualification, 
but was unsuccessful in calling in a dis- 
trict court judge from another judicial 
district, and was also unsuccessful in at- 
tempting to comply with order to show 
cause, mandamus proceedings against him 
were dropped but not against a second 
district court judge who believed he had 
original jurisdiction and challenged the 
constitutionality of this section. State ex 
rel. Peery v. District Court, 145 M 287, 
400 P 2d 648. 


Custody Award 


District court judge was without juris- 
diction to award custody where affidavits 
of disqualification were filed prior to 
court’s final disposition of various motions 
even though motion for new trial was 
pending. State ex rel. Ross v. District 
Court, 150M 92337433 Po 2d 778: 


Mandamus 


Mandamus is the appropriate remedy to 
compel a disqualified judge to perform a 
mandatory duty resting upon him to call 
in another judge or transfer the cause to 
another department or court. State ex 
rel.” Peery’ v. District’ Court, 145 Neuen 
400 P 2d 648. 


New Trial 


This section should not be construed 
to permit disqualification of a judge pend- 
ing motion for a new trial because of 
the provisions of Rule 59(d), M. R. Civ. 
Ps State ex’ tel:’Peery Vv." Districts@oucr 
145 M 287, 400 P 2d 648. 


Remanded Cause 


District judge should have honored affi- 
davit of disqualification filed more than 
four months before day fixed for hearing 
where mandate of supreme court in re- 
manding cause left it to the district court 
to make a determination as to the amount 
due the plaintiffs in the event that sum 
was not settled between the parties them- 
selves. State ex rel. Gage v. District 
Court, 148 M 284, 419 P 2d 746, 747. 


References 


State ex rel. Wilson v. District Court, 
143 M 543, 393 P 2d 39; State ex rel. 
McNeal v. District Court, 144 M 550, 399 
P 2d 997; State ex rel. Kinman v. District 
Court, 146 M 74, 404 P 2d 517. 
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93-1101. (8877) Subsequent applications for orders refused, etc. 


References 


Weinheimer v. Scott, 143 M 243, 388 
P 2d 790. 


93-1102. (8878) Violations of preceding section. 


Frivolous Appeal the appeal was frivolous and damages 
Where attorney specified as error in were assessed in favor of the respondents. 
his appellate brief in a second action, the Weinheimer v. Scott, 143 M 243, 388 P 
same point raised in his complaint in a 2d 790. 
previous action involving the same parties, 


93-1107. Judges’ retirement system—definitions. The following words 
and phrases as used in this act, unless a different meaning is plainly implied 
by the context, shall have the following meanings: 

“Accumulated deductions”—the total of the amounts deducted from 
the salary of a contributor and paid into the fund, and standing to his 
credit in the fund, together with the regular interest thereon. 

“Beneficiary’—shall be such person or persons having an insurable 
interest in his life as he shall nominate by written designation, duly 
acknowledged and filed with the board. 

“Retired judge’—any person in receipt of a retirement allowance under 
this act. 

“Board’—the Montana judges’ retirement board. 

“Penalty retirement age’—seventy (70) years of age. 

“Contributor’—any person who has accumulated deductions in the 
fund standing to his credit. 

“Final salary”—the annual salary for the office retired from as of the 
date of retirement. 
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“Actuarial equivalent’”—the accumulated contributions and the present 
value of the member’s state service based on length of service and member’s 
attained age used to provide a life or temporary life income to the legally 
designated person, based on such person’s attained age and sex at the 


time the option becomes available. 


“Fund’—the Montana judges’ retirement fund. 
“Involuntary retirement”—a retirement not for cause and before retire- 


ment age. 


“Member’s annuity’—payments for life derived from contributions 


made by the contributor. 


“Retirement allowance’—the state annuity plus the member’s annuity. 
“State annuity’—payments for life derived from contributions made by 


the state of Montana. 


History: En. Sec. 1, Ch. 289, L. 1967; 
amd. Sec. 1, Ch. 218, L. 1969. 


Compiler’s Notes 


Chapter 218, Laws 1969 was passed by 
the constitutional majority of both houses 
of the 41st legislative assembly over the 
veto of the governor. 


Title of Act 


An act relating to the judicial depart- 
ment of the state of Montana; providing 
for the retirement of district judges and 
justices of the supreme court, subject to 
thereafter being called into service for 
the performance of certain judicial duties 
under the direction of the supreme court 
and providing an allowance of actual ex- 
penses for such service; defining the 
terms used in this act; establishing a 
Montana judges’ retirement system; cre- 
ating a Montana judges’ retirement board; 
providing for payment of the expense of 
administering this act, and for payments 
into the Montana judges’ retirement fund; 
providing for the establishment and en- 
forcement of rules and regulations; re- 
quiring membership in public employees’ 
retirement system and for payments 
thereto by each judge not heretofore a 
member thereof; providing a service al- 
lowance based on length of service; re- 
quiring payments into the Montana 
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judges’ retirement fund by deductions 
from members’ salaries; providing for 
contributions by the state of Montana, 
and for payment into the Montana judges’ 
retirement fund of one-quarter of fees 
collected by clerks of district court and 
by the clerk of the supreme court; spe- 
cifying length of service and age require- 
ments necessary for retirement; providing 
the method of computing retirement al- 
lowance; providing for a disability retire- 
ment allowance and an_ involuntary 
retirement allowance; specifying penalty 
retirement age and providing for a retire- 
ment allowance forfeiture; providing for 
payments upon death; providing for 
monthly payments of retirement allow- 
ances, for exemption from taxes and 
execution, for nomination of beneficiary, 
and for options available to judges enter- 
ing military service; providing certain op- 
tional methods of payment of retirement 
allowance; providing for transfer of ac- 
counts dormant for ten (10) years; and 
providing a savings clause declaring the 
provisions of this act to be severable. 


Amendments 

The 1969 amendment rewrote the defi- 
nition of “Final salary’? which was for- 
merly defined as “the annual current sal- 
ary for the office retired from.” 


Montana judges’ retirement system. A retirement system 


is hereby established for the judges of the district court and justices of the 
supreme court of the state of Montana. 


History: En. Sec. 2, Ch. 289, L. 1967. 


93-1109. Montana judges’ retirement board. There is hereby created 


a Montana judges’ retirement board, hereinafter referred to as the “board.” 
The board shall consist of five (5) members who shall be the same persons 
as those who compose the board of administration of the public employees’ 
retirement system. 

History: En. Sec. 3, Ch. 289, L. 1967. 
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93-1110. Administrative expenses. (1) The expense of the adminis- 
tration of this act, exclusive of the payment of retirement allowances 
and other benefits, shall be paid from the Montana judges’ retirement 
account. 


(2) Before July 15, 1970 and before July 15 of each year there- 
after, the board shall compute the administrative costs for the immedi- 
ately preceding fiscal year and transfer that amount from the Montana 
judges’ retirement account to the public employees’ retirement system 
account in the earmarked revenue fund. 


History: En. Sec. 4, Ch. 289, L. 1967; 
amd. Sec. 1, Ch. 23, L. 1969. 


Compiler’s Notes 


Chapter 58, Laws 1969 transferred not 
in excess of $3,000 from the Montana 
judges’ retirement account to the public 
employees’ retirement board for reim- 
bursement of the general fund for cost of 


Amendments 


The 1969 amendment designated the 
former section as subsection (1), and 
substituted “from the Montana judges’ re- 
tirement account” for “by the state of 
Montana, by appropriation out of the gen- 
eral fund, made on the basis of budgets 
submitted by the board” at the end and 
added subsection (2). 


administering the judges’ retirement fund 
during the fiscal biennium ending June 30, 


1969. 
93-1111. Payments into the Montana judges’ retirement fund—invest- 
ment. All appropriations made by the state of Montana, all contributions 


by members of the Montana judges, in the amount hereinafter specified, 
and all interest on and increase of the investments and moneys under this 
account shall be paid to the secretary of the public employees’ retire- 
ment system board (PERS), who shall credit said payments to the 
Montana judges’ retirement fund. Said funds may be co-mingled with 
funds of the PERS, but shall be earmarked as judges’ retirement fund. 


History: En. Sec. 5, Ch. 289, L. 1967. 


93-1112. Rules and regulations—actuarial data. The board may estab- 
lish such rules and regulations as it deems necessary and is charged within 
the limitations of this act for its proper administration, operation, and en- 
forcement, and shall be the authority under this act for its proper 
administration, operation, and enforcement, and shall be the authority 
under this act as to the conditions under which persons may be admitted 
to and continue to receive benefits under the retirement system. It 
shall keep such data as shall be necessary for actuarial valuation purposes. 
It shall cause to be made periodic actuarial investigations into the mortal- 
ity and service experience of the contributors to and the beneficiaries of 
the fund, and shall adopt for the retirement system one or more mortality 
tables. 


History: En. Sec. 6, Ch. 289, L. 1967. 


93-1113. Membership. (a) Any judge or justice, who has, previous 
to the adoption of this act, been a member of the PERS, may elect to 
remain under that system; such election to be made in writing to the 
PERS board within three (3) months after the effective date of this 
act. 
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(b) Every judge or justice who was in service in either a district 
court or a supreme court of the state of Montana, prior to July 1, 1967, 
shall have the option and he may elect to make back payments to the date 
when he first entered the service of the judiciary. Such back payments 
may be spread over a period of five (5) years by having the regular pay- 
roll deduction of the contributor increased in an amount equal to the 
total of his back payments divided by sixty (60), which deduction increase 
shall be credited to such back payments owing, and shall be continued until 
the full amount of such back payments shall have been completed. Any 
such deduction increase may be anticipated in part or in full by the 
contributor at any time and must be anticipated in full at the time of 
retirement before a retirement allowance is granted, and if not so 
anticipated and paid in full then a member’s retirement allowance shall 
be calculated for the total years and months on which contributions have 
been made in accordance with section 12 [93-1118] of this act. Every 
contributor who shall elect to make such back payments shall receive full 
credit under this act for all contributions made into the fund and for all 
service credits to which he might thereby be entitled. 

History: En. Sec. 7, Ch. 289, L. 1967. 


93-1114. Service allowance. In computing the length of service of a 
contributor for retirement purposes, full credit shall be given to each 
contributor for each year of service rendered to the judiciary including 
service rendered prior to July 1, 1967, upon complying with the provisions 
of this act. As soon as practicable, the retirement board shall issue to 
each original member a certificate certifying the aggregate length of his 
service prior to July 1, 1967. Such certificate shall be final and con- 
clusive as to his prior service unless thereafter modified by the board 
upon application of the contributor. 


History: En. Sec. 8, Ch. 289, L. 1967. 


93-1115. Payments by contributors. Every member shall be required 
to contribute into the fund a sum equal to six per cent (6%) of his 
monthly salary, which sum shall be deducted from his salary and credited 
to his account in the fund. 


History: En. Sec. 9, Ch. 289, L. 1967. 


- 93-1116. Contributions by the state of Montana. The state of Montana 
shall monthly contribute to the fund a sum equal to six per cent (6%) 
of the salary of each member of the Montana judiciary retirement system. 
In addition to the above, three-quarters (34) of the fees collected under 
section 25-232, as amended, and section 25-233, as amended, shall be paid 
into the county treasurer on the first Monday of each month as provided 
in section 25-203, and the other one-quarter shall be transmitted by 
the clerk to the secretary of the PERS board on the first Monday of 
each month, and by him credited to the judicial retirement fund. The 
fees collected under section 82-503, as amended, shall be by the clerk of 
the supreme court paid by him, three-quarters (34) into the state treasury 
to be credited to the general fund, and one-quarter (14) of which shall 
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be paid by him to the secretary of the PERS board, which shall be 
credited to the credit of the judicial retirement fund. The full amount of 
such fund as created and accumulated is hereby set aside to be used ex- 
clusively for the purpose of paying the accrued retirement and expenses 
provided for herein. 

History: En. Sec. 10, Ch. 289, L. 1967. 


93-1117. Vesting of proportional retirement. Any member who has 
completed at least five (5) years or more service, and has reached the 
age of sixty-five (65), may retire and receive the proportional retirement 
allowances provided in section 12 [93-1118]. 

History: En. Sec. 11, Ch. 289, L. 1967. 


93-1118. Retirement allowance. Upon retirement from service a 
member shall receive a service retirement allowance which shall consist of 
the state annuity plus the member’s annuity. The member’s annuity 
shall be the actuarial equivalent of his aggregate contributions at the 
time of retirement and the state annuity shall be in an amount which, when 
added to the member’s annuity, will provide a total retirement allowance 
of three and one-third per cent (343%) per year of his final salary for the 
first fifteen (15) years’ service, and one per cent (1%) per year for each 
year’s service thereafter. 


History: En. Sec. 12, Ch. 289, L. 1967. 


93-1119. Disability retirement allowance. In case of the total dis- 
ability of a contributor, permanent in character, regardless of length of 
service of the contributor, a disability retirement allowance shall be 
granted the contributor in an amount calculated on the actuarial equivalent 
of the member’s annuity and the state annuity standing to his credit at 
the time of his disability retirement; provided, that if such total disability 
is a direct result of any service to the Montana judiciary in line of duty, 
then such judge or justice who is totally and permanently disabled shall be 
retired on total retirement allowance of a minimum of one-half (%) of his 
final salary or the allowance provided in section 12 [93-1118], whichever is 
greater. In the event of any disability not caused in the line of duty 
after attaining the age of sixty (60) years, the maximum monthly pay- 
ment shall be the retirement allowance as provided in section 12 
[93-1118]. 

‘History: En. Sec. 13, Ch. 289, L. 1967. 


93-1120. Involuntary retirement allowance. Should a contributor be 
discontinued from service, not voluntarily, after having completed five 
(5) years of total service, but before reaching retirement age, he shall, 
upon filing of application in the manner herein provided for retirement, 
be paid as he may elect as follows: 


(a) the full amount of accumulated deductions standing to his credit; 
or 

(b) amember’s annuity of equivalent actuarial value to his accumulated 
deductions standing to his credit, plus the actuarial equivalent of a state 
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annuity having a value equal to the present value of a state annuity then 
standing to his credit. 
History: En. Sec. 14, Ch. 289, L. 1967. 


93-1121. Penalty retirement allowance. Any judge or justice who 
becomes eligible for retirement hereunder, but fails to make application 
therefor, prior to his attaining the age of seventy (70) years, shall auto- 
matically waive all retirement benefits, and shall receive a return of only 
such moneys equal to the accumulated deduction contributed by him; save 
and except that any judge or justice, who is over the age of seventy (70) 
years, at the time of the effective date of this act, or who shall attain 
such age before the expiration of his term, shall be permitted to serve out 
the balance of his existing term, without forfeiting said retirement. At 
the termination of the said existing term, if such member has failed to make 
application for retirement under this act, he shall automatically waive all 
retirement benefits hereunder, and shall receive a return of only such 
moneys equal to the accumulated deduction contributed by him. 


History: En. Sec. 15, Ch. 289, L. 1967. Compiler’s Notes 
This act became effective July 1, 1967. 


93-1122. Refunds in case of resignation or discharge. Where a con- 
tributor resigns of his own volition, or is discharged for cause before 
becoming entitled to a retirement allowance, then the deductions stand- 
ing to his credit shall be paid to him. 

History: En. Sec. 16, Ch. 289, L. 1967. 


93-1123. Payments upon death. If the board shall find that a con- 
tributor died as a direct and proximate result of injury received in the 
course of his employment, a retirement allowance shall be paid to his 
beneficiary. Such retirement allowance shall consist of: 


(a) a member’s annuity which shall be the actuarial equivalent of 
the contributor’s accumulated deductions standing to his credit; and 
(b) the actuarial equivalent of a state annuity which when added to 
the member’s annuity will provide a total annuity equal to the allowance 
provided for in section 12 [93-1118]. 
History: En. Sec. 17, Ch. 289, L. 1967. 


93-1124. Payments in case of death from natural cause. (a) If the 
retired judge or justice dies before receiving in payments the present 
value of his member’s annuity and the state annuity as it was at the time 
of his retirement, the balance shall be paid to his beneficiary. 

(b) Ifa member dies before reaching retirement age, his beneficiary 
shall be entitled to the actuarial equivalent of the options as provided in 
section 14 [93-1120]. 

History: En. Sec. 18, Ch. 289, L. 1967. 


93-1125. Monthly payments of retirement allowances. The retirement 
allowances granted under the provisions of this act shall be paid in equal 
monthly installments and shall not be increased, decreased, revoked or 
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repealed unless by act of the legislative assembly of the state of Montana. 
No retirement allowances can be approved by the board while the member 
is drawing full compensation as a judge or justice. 

History: En. Sec. 19, Ch. 289, L. 1967. 


93-1126. Exemption from taxes and execution. Any money received 
or to be paid as a member’s annuity, state annuity or return of deductions 
or the right of any of these, shall be exempt from any state or municipal 
tax and from levy, sale, garnishment, attachment or any other process 
whatsoever and shall be unassignable. 

History: En. Sec. 20, Ch. 289, L. 1967. 


93-1127. Nomination of beneficiary. Every contributor shall have 
the authority to name his beneficiary by written designation duly acknowl- 
edged and filed with the board. 

History: En. Sec. 21, Ch. 289, L. 1967. 


93-1128. Service in the armed forces of the United States. Any mem- 
ber of the Montana judiciary now in or hereafter inducted into the armed 
forces of the United States, shall have the option: 

(a) to continue his payments into the fund; or 

(b) allow the board to make his payments for him during such 
military service, in which event he shall repay the fund the full amount of 
such payments upon his return to the Montana judiciary, and such repay- 
ments must be made within two (2) years after his return to the judiciary 
provided that a member’s service in the armed forces of the United States 
shall be credited to and made a part of the member’s service allowance. 

History: En. Sec. 22, Ch. 289, L. 1967. 


93-1129. Fraud—correction of errors. (a) No person shall know- 
ingly make any false statement, or shall falsify or permit to be falsified 
any record or records of the retirement system herein established in any 
attempt to defraud such system. 


(b) Should any such change in records fraudulently made or any 
mistake in records inadvertently made result in any contributor or bene- 
ficiary receiving more or less than he would have been entitled to had the 
records been correct, then, on the discovery of such error, the board 
shall correct such error and shall adjust the payments which shall be made 
to the contributor or annuitant in such manner that the actuarial equivalent 
of the benefit to which he was correctly entitled shall be paid. 


Any person violating any of the provisions of subsection (a) of this 
section shall be guilty of a misdemeanor, and, upon conviction, shall be 
sentenced to pay a fine not exceeding one thousand dollars ($1,000) or 
suffer imprisonment not exceeding one (1) year, or both, in the discretion 


of the court. 
History: En. Sec. 23, Ch. 289, L. 1967. 


93-1130. Call of retired judge for duty. Every judge or justice re- 
ceiving retirement pay under the provisions of this act, shall, if physically 
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and mentally able, be subject to call by the supreme court or the chief 
justice thereof to aid and assist the supreme court or any district court 
under such directions as the supreme court may give, including the ex- 
amination of the facts and cases before the court, the examination of 
authorities cited and the preparation of opinions for and on behalf of the 
court, which opinions, when and if and to the extent approved by the 
court, may by the court be ordered to constitute the opinion of such 
court and such court and such retired judge or justice may, subject to any 
rule which the supreme court may adopt, perform any and all duties 
preliminary to the final disposition of cases in so far as not inconsistent 
with the constitution of the state. Such retired judge or justice when called 
to service as herein provided shall be reimbursed for his actual expenses, if 
any, in responding to such call. 
History: En. Sec. 24, Ch. 289, L. 1967. 


93-1131. Optional retirement allowance. Until the first payment on 
account of any retirement allowance is made and subject to the conditions 
that, if he die after retirement and within thirty (30) days from the 
date upon which his election or changed election is received at the office 
of the retirement board, then said election is void and of no effect, and 
the death shall be considered as that of a member before retirement. A 
member or a beneficiary may elect, or revoke or change a previous elec- 
tion prior to the approval of the previous election to receive the actuarial 
equivalent of his retirement allowance as of the date of retirement, in a 
lesser retirement, allowance, payable throughout life with one of the 
following options: 

Option 1. Upon his death, his lesser retirement allowance shall be 
continued throughout the life of and paid to such person, having an 
insurable interest in his life, as he nominates by written designation duly 
executed and filed with the board at the time of his retirement. 

Option 2. Upon his death, one-half (%) of his lesser retirement 
allowance shall be continued throughout the life of and paid to such per- 
son, having an insurable interest in his life, as he nominates by written 
designation duly executed and filed with the board at the time of his 
retirement. 

Option 3. Such other benefit or benefits shall be paid, either to 
the beneficiary or to such other person or persons as he nominates, as, 
together with such lesser retirement allowance, are the actuarial equivalent 
of his retirement allowance, and shall be approved by the board. 

History: En. Sec. 25, Ch. 289, L. 1967. 


93-1132. Transfer of dormant accounts to pension accumulation fund. 
The board may in its discretion transfer the savings account of a member 
to the pension accumulation fund if the account has been dormant for 
a period of ten (10) years, provided that no right of the member shall 
be jeopardized by such transfer and the savings account shall be trans- 
ferred to the member’s name upon subsequent re-entry to membership. 


History: En. Sec. 27, Ch. 289, L. 1967. ‘The provisions of this act are severable, 

by and, if any of its provisions shall be held 
Separability Clause to be unconstitutional, the decision of the 
Section 26 of Ch. 289, Laws 1967 read court shall not affect or impair any of 
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the remaining provisions. It is hereby de- unconstitutional provisions not been in- 
clared to be the legislative intent that this cluded herein.” 
act would have been adopted had such 


CHAPTER 12—JURIES—DIFFERENT KINDS DEFINED 
93-1206. (8888) Juries in justices’ courts. 


Cross-References Trial of criminal cases in justice and 


Formation of criminal trial jury in Police courts, sec. 95-2004. 
justice or police court, sec. 95-2005. 


CHAPTER 13—JURORS—QUALIFICATIONS AND EXEMPTIONS 


Section 93-1301. Who competent to act as juror. 


93-1301. (8890) Who competent to act as juror. A person is com- 
petent to act as a juror if: 

1. A citizen of the United States of the age of twenty-one years, 
who shall have been a resident of the state one year, and of the county 
ninety days before being selected and returned. 

Zee 7 lane as parent Vvolunic: | 

History: Earlier statutes were Sec. 8, Amendment 
p. 506, Cod. Stat. 1871; amd. Sec. 1, p. 70, The 1965 amendment deleted ‘‘and not 
L, 1873; re-en. Sec. 780, 5th Div. Rev. more than seventy” after “age of twenty- 
Stat. 1879; amd. Sec. 1, p. 57, L. 1881; one” in paragraph 1. 
re-en. Sec. 1304, 5th Div. Comp. Stat. ; 
1887; re-en. Sec. 230, C. Civ. Proc. 1895; Repealing Clause 
re-en. Sec. 6337, Rev. C. 1907; re-en. Sec. Section 2 of Ch. 116, Laws 1965 re- 
8890, R. C. M. 1921; amd. Sec. 6, Ch. 203, pealed all acts and parts of acts in con- 
L. 1939; amd. Sec. 1, Ch. 116, L. 1965. flict therewith. 
Cal. C. Civ. Proc. Sec. 198. 


CHAPTER 14—JURORS—SELECTION AND RETURN 
Section 93-1404. Duty of clerk—jury boxes. 


93-1404. (8899) Duty of clerk—jury boxes. The clerk shall prepare 
and.keep a jury box and contents as follows: The number of each juror 
shall be written, typed or stamped on paper or other suitable material, 
identical in all respects, and placed in a box of ample size to permit 
said numbers to be thoroughly mixed, and which said box shall be kept 
for that purpose and shall be known as, and plainly marked, “jury box 
No. 1.” The numbers may be used as often as necessary; provided, 
however, none shall be used which is in any manner whatsoever defaced 
or disfigured, or so marked that it may be recognized or distinguished 
from the others in said jury box No. 1 except by the number thereon. 
There shall be so enclosed in said box one number, and only one number, 
corresponding to the number before the name of each juror on the jury 
list. 


History: En. Sec. 243, C. Civ. Proc. Amendment 
1895; re-en. Sec. 6345, Rev. C. 1907; amd. The 1969 amendment deleted “and en- 
Sec. 1, Ch. 35, L. 1919; re-en. Sec. 8899, closed in separate black capsules” after 
R. C. M. 1921; amd. Sec. 2, Ch. 168, L. ‘suitable material’’; substituted references 
1957; amd. Sec. 1, Ch. 110, L. 1969. Cal. to “numbers” for references to “capsules” 
C. Civ. Proc. Sec. 209. 
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wherever appearing; and, in the last sen- 
tence, substituted ‘number before the 
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name of each juror” for “corresponding 
to the name of each juror.” 


DECISIONS UNDER FORMER LAW 


Color of Capsules 


Identical opaque capsules, though not 
black as formerly required by statute, were 
not such deviation as to constitute ma- 
terial departure from provisions of statute 
since the price of black capsules was ap- 


able capsules, and hence an additional 
burden on taxpayer, and since no unfair- 
ness in selection of jurors would result 
from using another opaque colored cap- 
sule. In re Jury Box Capsules, — M —, 
447 P 2d 687. 


proximately five times that of other avail- 


CHAPTER 15—JURORS—DRAWING AND SUMMONING FOR 
COURTS O VeRE CORA 


Section 93-1503. Drawing—how conducted. 
93-1512. Drawing additional jurors when original number insufficient—order 
designating number needed—selection from portion of county only 

—notification of jurors. 


93-1503. (8904) Drawing — how conducted. 1. The clerk must 
place said box on a rod so that the same may readily revolve and said 
box must be revolved a sufficient number of times so as to ensure that the 
numbered slips in said box shall become thoroughly mixed, and there- 
after the judge must draw from said box one (1) at a time, as many 
of the numbered slips as are ordered by the court. 

Zand 3. * * **(Same as parent volume. | 

4. No person shall be asked to serve on more than one term during 
any year unless all the numbers in jury box No. 1 have been drawn 
and there are no other qualified jurors available. 


History: En. Sec. 262, C. Civ. Proc. 
1895; re-en. Sec. 6350, Rev. C. 1907; amd. 


Amendments 


The 1969 amendment, in subsection 


Sec. 2, Ch. 35, L. 1919; re-en. Sec. 8904, 


R. C. M. 1921; amd. Sec/-1, Ch. 148) L. 
1933; amd. Sec. 2, Ch.'151, L. 1937; amd. 


Sec. 2, Ch. 3, L. 1939; amd. Sec. 4, Ch. 168, 
L. 1957; amd. Sec. 2, Ch. 110, L. 1969. 
Cal. C. Civ. Proc. Sec. 219. 


93-1504 to 93-1506. (8905 to 8907) 
Repeal 


(1), twice substituted ‘numbered slips” 
for “capsules,” the latter referring to sep- 
arate black capsules containing each jur- 
or’s number; substituted “the” for “such” 
before the last reference to “numbered 
slips”; and added subsection (4). 


Repealed. 


secs.. 5 to. 7,.Ch. 168, 1.41957), relating to 


Sections 93-1504 to 93-1506 (Secs. 263 
to 22059 CU Civ, Proc. M895: MSece Beton, 
Cha3§.L.1919: Seex 2» Ghwi148 61401933: 


93-1510, 93-1511. (8911, 8912) 


Repeal 


Sections 93-1510 and 93-1511 
ZBI ee). GaeCiv: 


93-1512. Drawing additional jurors when original number insufficient 
—order designating number needed—selection from portion of county 
only—notification of jurors. Whenever it appears to a district judge 
that additional jurors will. be needed for any term or trial the judge 
shall draw as many numbers from jury box No. 1 as are necessary to 
secure the required number of additional jurors. Before drawing the 
numbers the judge shall by appropriate order designate the number of 
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the drawing of jurors from jury boxes 
Nos. 2 and 3, were repealed by ‘Sec. 4, 
Ch. 110, Laws 1969. 


Repealed. 


Ch. 168, L. 1957), relating to the drawing 
and summoning of jurors, were repealed 
by Sec. 4, Ch. 110, Laws 1969. 


(Secs. 
Proc. 1895; Secs. 8, 9, 


COURT REPORTERS 93-1906 
jurors needed, and, when the judge believes that securing the additional 
jurors from all of the county would cause unnecessary delay or expense 
then he may order the jurors selected from only a designated portion of 
the county, which portion shall never be less than the corporate limits of 
the county seat. If, in the selection of the additional jurors, a number 
is drawn and the jury list shows the person represented by the number 
to be a resident of an area outside the area designated by the court order 
then that number shall be returned to the jury box and a new number 
drawn. When the required number of names have been selected the 
judge may order the prospective jurors notified by telephone by the 
clerk of the court or he may order them summoned by the sheriff either 
by certified mail or by personal service. 


History: En. Sec. 3, Ch. 110, L. 1969. 


Title of Act 

An act amending sections 93-1404 and 
93-1503, R. C. M. 1947, to provide for a 
change in the method of drawing jurors 
and to eliminate the jury boxes numbered 
two and three and to provide for a change 


ing sections 93-1504, 93-1505, 93-1506, 93- 
1510 and 93-1511, R. C. M. 1947. 


Repealing Clause 

Section 4 of Ch. 110, Laws 1969 read 
“Sections 93-1504, 93-1505, 93-1506, 93- 
1510, and 93-1511, R. C. M. 1947, are re- 
pealed.” 


in the method of notifying jurors; repeal- 


CHAPTER 19—COURT REPORTERS 


Section 93-1906. Salary and expenses of reporter—apportionment. 


93-1903. (8930) Matters written out and filed. 


Compiler’s Notes 
Section 93-5505, referred to in this sec- 


93-1906. (8933) Salary and expenses of reporter — apportionment. 
Every reporter appointed under the provisions of this chapter receives 
an annual salary of nine thousand two hundred dollars ($9,200) and no 
other compensation except as provided in section 93-1904, provided, how- 
ever, that all transcripts and bills of exceptions required by the county 
shall be furnished without cost, payable in monthly installments out of the 
general funds of the counties comprising the district for which he is 
appointed, according and in proportion to the number of civil and criminal 
actions entered and commenced in the district courts of such counties 
respectively in the preceding year; and it shall be the duty of the judge 
of such district, on the first day of January of each year, or as soon 
thereafter as may be, to apportion the amount of such salary to be paid 
by each county in his district on the basis aforesaid. The reporter is 
allowed, in addition to the salary and fees above provided, in judicial 
districts comprising more than one (1) county, his actual and necessary 
expenses of transportation and living when he goes on official business to 
a county of his judicial district other than the county in which he resides, 
from the time he leaves his place of residence until he returns thereto, 
said expenses to be apportioned and payable in the same way as the 
salary. 

History: En. Sec. 375, C. Civ. Proc. 


tion in the parent volume, was superseded 
by M. R. App. Civ. P., Rules 9, 10, and 25. 


R. C. M. 1921; amd. Sec. 1, Ch. 36, L. 


1895; re-en. Sec. 6378, Rev. C. 1907; amd. 
Sec. 1, Ch. 80, L. 1909; re-en. Sec. 8933, 


1927; amd. Sec. 1, Ch. 73, L. 1945; amd. 
Sec. 1, Ch. 49, L. 1951; amd. Sec. 1, Ch. 


93-2026 CIVIL PROCEDURE 


125, L. 1953; amd. Sec. 1, Ch. 76, L. ary set forth near the beginning of the 
1955; amd. Sec. 6, Ch. 22, L. 1961; amd. section from $6,600 to $7,800. 

Sec. 1, Ch. 114, L. 1965; amd. Sec. 1, Ch. The 1967 amendment increased the an- 
221, L. 1967; amd. Sec. 1, Ch. 192, L. 1969. nual salaries of court reporters from 


Cal. C. Civ. Proc. Secs. 271 and 274. $7,800 to $8,800. 
The 1969 amendment increased annual 
Amendments salaries of court reporters from $8,800 to 


The 1965 amendment increased the sal- $9,200. 


CHAPTER 20—ATTORNEYS—QUALIFICATIONS—ADMISSION—LICENSE 
AND DISBARMENT 


93-2026. (8961) Disbarment of attorneys—causes—jurisdiction. 


Misappropriation executor and making withdrawals for his 

The conduct of an attorney in opening personal use constituted deceit and mal- 
a checking account in the name of an_ practice involving moral turpitude. In re 
estate of which he had been appointed O’Donnell, 143 M 51, 387 P 2d 303. 


CHAPTER 21—ATTORNEYS—DUTIES—LIABILITIES 
AND COMPENSATION 


93-2102. (8975) Change of attorney. 


Death of Client questing entry of name of new attorney 

Attorney was authorized to represent for deceased even though signed and filed 
deceased client for whom there was filed by counsel after death of client. State ex 
a praecipe signed by counsel indicating rel. Ross v. District Court, Fourth Judi- 
withdrawal of previous counsel and re-_ cial Dist., 150 M 233, 433 P 2d 778. 


93-2106. (8979) Punishment for willful delay. 


Actual Damages gage with stipulation to receive client’s 
Under this section, only actual dam- imheritance when it came due, failure to 
ages may be trebled, not the statutory 8!veé money to client under transaction, 
interest due. Daniels v. Paddock, 145 M which was a breach of attorney’s fiduci- 


20 Bad ; ary duty, subjected attorney to treble 
ee ag damages. Daniels v. Paddock, 145 M 207, 
Fiduciary Duty 399 P 2d 740. 


Where attorney paid off client’s mort- 


93-2120. (8993) Lien for compensation. 


Unemployment Compensation Cases ment Compensation Commission, 145 M 


This section being in conflict with sec- 458, 405 P 2d 219. 

tions 87-142 and 87-143, relating to un- ; : 

employment compensation claims, the Waiver of Lien 

latter sections, being more specific, should Failure of attorney to deduct expenses 
control over this section, which is more’ incurred in obtaining award in case and 
general, especially where, in light of the his expressed intention that he would col- 
services rendered, the attorney’s fees lect expenses from future settlements con- 
could be considered “necessaries” under stituted waiver of his lien for expenses. 
section 87-143. McAlear v. Unemploy- ee v. Holzworth, 151 M 179, 440 P 2d 

65. 


CHAPTER 25—LIMITATION OF ACTIONS FOR RECOVERY 
OF REAL PROPERTY 


93-2504. (9015) Seizin within five years, etc. 


Public Highway owner had considered road a public high- 

Public highway was established by pre- way, that road had been maintained by 
scription on evidence that members of county for some 24 years and that public 
public had used road openly for more than had never been denied use of road. Kost- 
fifty years without ever having obtained bade v. Metier, 150 M 139, 432 P 2d 382. 
permission from owners, that previous 
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LIMITATION OF OTHER ACTIONS 93-2604 


93-2507. (9018) Possession—when presumed, etc. 


Public Highway though the private owner was assessed 
Where county adversely paved and _ for and paid taxes on the property during 
maintained a highway over the land of a_ the running of the statutory period. Bran- 
private party for a period of more than non y. Lewis and Clark County, 143 M 
ten years, such county acquired an ease- 200, 387 P 2d 706. 
ment by prescription over the land even 


93-2508. (9019) Occupation under written instrument or judgment, etc. 


References 


Rhodes v. Weigand, 145 M 542, 402 P 
2d 588. 


93-2511. (9022) What constitutes adverse possession, etc. 


Conflicting Evidence and upkeep of fences and conflicting testi- 
Finding of district court that adverse mony on question whether and who ran 
- possession was not established was af- livestock on property during the prescrip- 
firmed, in light of record disclosing con- tive period. Johnson v. Silver Bow Coun- 
flicting testimony on question of existence ty, 151 M 283, 443 P 2d 6. 


93-2513. (9024) Occupancy and payment of taxes necessary, etc. 


Burden of Proof Brannon v. Lewis and Clark County, 143 


eth burden of proving all the essential M 200, 387 P 2d 706. 
elements of adverse possession is upon : 
the party alleging it and he must prove Essential Elements : 

that no taxes were levied or assessed To constitute adverse possession, the 
against the land or that he has paid all Possession must be actual, feasible, ex- 
taxes which were levied thereon. Town- Clusive, hostile and continuous for the 
send v. Koukol, 148 M 1, 416 P 2d 532, full period of years and the party assert- 


536. ing adverse possession must have paid all 
the taxes levied and assessed upon the 
Easement property during the statutory period. 


Where the county maintained and Townsend v. Koukol, 148 M 1, 146 P 2d 
paved a highway over the land of a private 932, 535, 536. 
party for a period of more than ten years, 


. References 
such county acquired an easement by pre- : 
scription over the land and it was not Rhodes v. Weigand, 145 M 542, 402 P 


necessary that the county pay taxes on 2d 588. 
the property during the statutory period. 


~ CHAPTER 26—LIMITATION OF OTHER ACTIONS 
93-2603. (9029) Within eight years. 


Nonparticipating Oil Royalty began and her action for royalties was 

Where wife agreed to property settle- not barred by the fact that it had been 
ment granting her a percentage of royal- more than eight years since execution of 
ties should oil ever be found on land, such the settlement. Close v. Ruegsegger’s 
right did not vest until oil production Estate, 143 M 32, 386 P 2d 739. 


93-2604. (9030) Within five years. 


Damage to Building from Broken or waste or trespass on property, section 
Water Pipes 93-2607. Cah pe ae cai 144M 
This section did not apply to action by 302, 395 P 2d 965, 969, . issenting 
owners of apartment building against OP110n, 144 M 302, 395 P 2d 965, 971.) 
realtors for water damages to building 
from bursting of water pipes due to al- References 
leged negligence of realtors in caring for Hager v. Tandy, 146 M 531, 410 P 2d 
the building. The claim was barred by 447. 
statute of limitations relating to injury to 
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93-2605 


93-2605. 


Malpractice 

Where sponge had been left in patient’s 
body in operation performed ten years 
previously, patient’s cause of action for 
malpractice did not accrue until patient 
learned that such foreign object was in 


93-2607. 


Claim and Delivery 


In an action for claim and delivery, 
where possession by the defendant is 
rightful, the statute of limitations begins 
to run when the defendant refuses upon 
demand to return the property. Inter- 
state Mfg. Co. v. Interstate Products Co., 
146 M 449, 408 P 2d 478. 


Damage by Fire 

Two-year statute of limitations under 
this section barred suit brought by the 
United States under section 82-1237 for 
damage to property caused by alleged 
negligence of defendants in setting forest 
fire. United States v. Eytcheson, 237 F 
Supp 371. 


Damage to Building from Broken 
Water Pipes 


Claim of owners of an apartment build- 
ing against realtors for water damage to 
building from bursting of water pipes due 
to alleged negligence of realtors in caring 
for the building was barred by this sec- 
tion. Statute of limitations concerning 
implied contracts, section 93-2604, was 
inapplicable. Quitmeyer v. Theroux, 144 
M 302, 395 P 2d 965, 969, 970. (Dissent- 
ing opinion, 144 M 302, 395 P 2d 965, 
971.) 


Fraud and Mistake 


An action by administrator of estate 
of deceased against surviving partners to 
recover assets which had been transferred 
by deceased during his last illness was 
timely filed on July 25, 1960 where fraud 
was not discovered until December 1, 
1958. Marshall v. Minlschmidt, 148 M 263, 
419 P 2d 486, 491. 


Action to rescind contract for sale of 
real estate was barred when not brought 
within two years after discovery of fraud 
by all parties concerned. Rock v. Birdwell, 
149 M 449, 429 P 2d 634. 


93-2613. 


References 


Rhodes v. Weigand, 145 M 542, 402 P 
2d 588. 


(9031) Within three years. 


(9033) Two-year limitation. 
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his body. Johnson v. St. Patrick’s Hos- 
pital, 148 M 469, 417 P 2d 469, 473. 


References 


Rhodes v. Weigand, 145 M 542, 402 P 
2d 588. 


Quiet title action based on husband’s 
fraud of wife’s community property and 
instituted within two years of discovery 
of facts constituting fraud was timely 
even though brought as counterclaim. 
Rozan v. Rosen, 150 M 121, 431 P 2d 870. 


Injury to Personal Property 


An action by an adoptive father and 
natural grandfather under section 93-2809 
is an action for an injury to a pecuniary 
interest of the parent, therefore one for an 
injury to a property right which must be 
commenced within two years from the 
date the claim arose under subdivision 
2 of this section. LaTray v. Mannix Elec- 
tric Co., 148 M 303, 419 P 2d 744, 745. 


Negligent Misrepresentation 

Action for negligent misrepresentation 
is action for fraud within meaning of stat- 
ute and is subject to two-year statute of 
limitations which begins to run when 
plaintiff acquires knowledge of facts con- 
stituting negligent misrepresentation. Falls 
Sand & Gravel Co. v. Western Concrete, 
Inc., 270 F Supp 495. 


Statutory Liability 


The cause of action based on a rail- 
road’s statutory duty to maintain a ce- 
ment drop, siphon and wooden flume on 
its right of way did not accrue on the 
taking of the right of way nor on the 
abandonment of the right of way and 
notice to water rights owners that it 
would no longer maintain the works, but 
rather would accrue only after injury 
occurred from the railroad’s failure to 
maintain the works. Harrer v. Northern 
Pacihc) Rye, Oo., «L4Zsdvl 130,040) wee bevels 


References 


Rhodes v. Weigand, 145 M 542, 402 P 
2d 588: Hager v. Tandy, 146 M 531, 410 
P 2d 447. 


(9041) Actions for relief not hereinbefore provided for. 


PLACE OF TRIAL 


93-2902 


CHAPTER 27—TIME OF COMMENCEMENT OF ACTIONS— 
GENERAL PROVISIONS CONCERNING 


93-2708. 


Dismissal of Counterclaim 

Quiet title action based on husband’s 
fraud of wife’s community property insti- 
tuted as counterclaim and timely brought 
under statute of limitations but dismissed 


(9054) Provision where judgment has been reversed. 


on husband’s motion may be properly in- 
stituted as principal action within one 
year after involuntary dismissal. Rozan 


v. Rosen, 150 M 121, 431 P 2d 870. 


CHAPTER 28—PARTIES TO CIVIL ACTIONS 


93-2809. 


Limitation of Actions 

An action by an adoptive father and 
natural grandfather under this section is 
an action for an injury to a pecuniary 
interest of the parent, therefore one for 
an injury to a property right which must 
be commenced within two years from 
the date the claim arose under section 
93-2607(2). LaTray v. Mannix Electric 
Co., 148 M 303, 419 P 2d 744, 745. 


93-2810. 


References 
Stiles v. Gove, 345 F 2d 991, 992. 


93-2823. 
Assignor Bringing Action 
Assignee of one-half interest of an 
overriding royalty agreement with plain- 
tiff-assignor and defendant could not be 
joined as a party plaintiff in a suit to 


93-2824. 


Personal Injuries Action 


Suit for personal injuries filed by de- 
cedent prior to his death survived in favor 
of administratrix of his estate. Pickett v. 
Kyger, 151 M 87, 439 P 2d 57. 


(9075) Parent or guardian may sue for injury, etc. 


Mother Bringing Action 


Decedent’s mother was real party in 
interest in wrongful death action where 
decedent left no surviving wife nor chil- 
dren and his father was dead. Cowan v. 
Pacific Gamble Robinson Co., 232 F Supp 
403, 405. 


(9067) When representative may sue for death, etc. 


(9085) Tenants in common, etc., may sever in bringing, etc. 


compel defendant to pay the other half 
interest to plaintiff whether assignor was 
a trustee for the assignee or they were 
tenants in common. Lowe & Lynn v. 
Flank Oil Co., 144 M 499, 398 P 2d 608. 


(9086) Action—when not to abate by death, marriage, etc. 


Wrongful Death Action 


Decedent’s mother was real party in 
interest in wrongful death action where 
decedent left no surviving wife nor chil- 
dren and his father was dead. Cowan v. 
Pacific Gamble Robinson Co., 232 F Supp 
403, 405. 


CHAPTER 29—PLACE OF TRIAL OF CIVIL ACTIONS 


93-2901. 
References 


Beavers..v. Rankin,..142..M. 570, .385 
P 2d 640; Tassie v. Continental Oil Co., 


93-2902. 


References 


Hidden Hollow Ranch v. Collins, 146 
M 321, 406 P 2d 365. 


(9093) Certain actions to be tried where the subject, etc. 


228 F Supp 807, 808; Hidden Hollow 
Ranch vy. Collins, 146 M 321, 406 P 2d 
atten 


(9094) Other actions—where the cause, etc. 


93-2903 


93-2903. 


Action by County against Nonresident 


This section does not require a change 
of venue where a county brings action 
against a nonresident in the district court 


93-2904. 
Burden of Proof 
In contract action, once defendant 


showed that his place of residence was 
other than where suit was brought, the 
burden of proof was on the plaintiff to 
meet the motion for change of venue. 
Rapp v. Graham, 145 M 371, 401 P 2d 579. 


Change of Venue 


Although express terms of construc- 
tion loan agreement between borrowers 
residing in Lewis and Clark County and 
lender in Cascade County did not desig- 
nate place of performance of the contract, 
district court of Lewis and Clark County 
properly denied motion of lender for 
change of venue of action for breach of 
the contract, where borrowers’ affidavit 
in opposition to the motion showed that 
the contract was to be performed in 
Lewis and Clark County, the loan agree- 
ment, note and mortgage being executed 
in Lewis and Clark County for home to 
be built in that county and inspection, 
supervision and completion of the home 
were to take place in Lewis and Clark 
County where all bills were to be paid. 
Brown vy. First Federal Savings & Loan 
Assn. of Great Falls, 144 M 149, 394 P 
2d 1017, 1019. 

Denial of defendant’s motion for change 
of venue to place where he resided was 
improper, since, where plaintiff-relator did 
not plead the commission agreement it- 
self, nor include it as an exhibit, there 
was no way of considering the venue 
matter except on the residence of the 
defendant. Rapp v. Graham, 145 M 371, 
401 P 2d 579. 

The provisions of this section are per- 
missive only and where five separate 
actions were brought in four widely sepa- 
rated counties against the same defendant 
involving the same accident, court did not 
abuse its discretion in granting change 
of venue under section 93-2906, subdivi- 
sion 3, to the place where the tort oc- 
curred, for the convenience of the wit- 
nesses:a.Putro v; Mannix, Blectric,, Ine, 
147 M 314, 412 P 2d 410. 

Under statute providing that on proper 
motion court must change place of trial 
when convenience of witnesses.and ends 
of justice would be promoted and under 
further statute requiring action to be tried 
in county in which defendants reside at 
commencement of action, defendants were 
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(9595) Place of trial of actions against counties. 


of that county. Carter County v. Cam- 
brian Corp., 143 M 193, 387 P 2d 904. 


References 


Tassie v. Continental Oil Co., 228 F 
Supp 807, 808. 


(9096) Other actions, according to the residence, etc. 


entitled to have action moved to county 
upon which all agreed, which was residence 
of one defendant, which was place insur- 
ance contract was entered into, which was 
where tort occurred and which was most 
convenient for defendants and their wit- 
nesses. Truck Ins. Exchange v. National 
Farmers Union Property & Cas. Co., 149 
M 357, 427 P 2d 50. 


Construction 


Statutory provisions creating exceptions 
to the general rule recognizing a de- 
fendant’s privilege to be sued in his own 
county will not be given a strained or 
doubtful construction. Rapp v. Graham, 
145 A637 1401 Ped 579. 


Performance of Contract 


In an action for breach of an oral agree- 
ment to lease farm land, venue was in 
the county where the estate of one of the 
defendants was being probated, in which 
the other defendants resided, in which the 
land was located, and in which service 
was made and the creditor’s claim filed. 
Erickson v. Toy, 142 M 121, 385 P 2d 268. 


If contract is to be performed in a 
county other than the county of defend- 
ant’s residence, then the plaintiff has his 
choice of the two counties in which to sue. 
He may sue in the county where defend- 
ant resides or in the county where the 
contract is to be performed. The pro- 
visions of this section are permissive. 
Brown v. First Federal Savings & Loan 
Assn. of Great Falls, 144 M 149, 394 P 
2d 1017, 1019. 


In order for plaintiff to maintain action 
on contract in a county where defendant 
does not reside, the place of performance 
must be evident either by express terms 
of contract, or by necessary implication 
that a county other than that of defend- 
ant’s residence is intended to be the 
county of performance. Brown v. First 
Federal Savings & Loan Assn. of Great 
Falls, 144 M 149, 394 P 2d 1017, 1019. 


To maintain suit in county other than 
that of defendant’s residence, plaintiff 
must show clearly the facts relied on to 
bring the case within one of the excep- 
tions to the rule. The contract must state 
clearly that it is to be performed in 
county other than that of defendant’s resi- 
dence so that no other fair construction 
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can be placed upon it. Rapp v. Graham, 
145 M 371, 401 P 2d 579. 

In bringing suit where contract is to be 
performed, rather than place of defend- 
ant’s residence, a mere direction by the 
seller as to the place of payment is not 
sufficient to maintain venue within excep- 
tion to this section, nor can a promise to 
remit to cover the purchase price be sued 
upon by the seller in the county of the 
point to which the remittance is to be 
made. Rapp v. Graham, 145 M 371, 401 
Pe2d.579: 

In suit against seller for breach of ex- 
press warranty against diseased cattle, 
buyer properly exercised option in initiat- 
ing suit in county where cattle were de- 
livered as county where contract was to 
be performed. Neely v. Steinbach, 149 M 
119, 423 P 2d 584. 

Contract clause expressly requiring de- 
fendant to perform by making payments 
in county other than defendant’s county of 
residence came within performance ex- 
ception in statute thereby entitling plain- 
tiff to institute action on contract in coun- 
ty in which payments were to be made. 
Matches v. Svare, 151 M 520, 445 P 2d 

r 


Tort Actions 


Attorney’s advice to a client that a per- 
sonal injury action had to be filed in the 
county where the cause arose was not 
improper or unethical. Petition of Was- 
son, 143 M 323, 389 P 2d 406. 


93-2906. 


Change of Venue 


Under statute providing that on proper 
motion the court must change place of 
trial when convenience of witnesses and 
ends of justice would be promoted and 
under further statute requiring action to 
be tried in county in which defendants 
reside at commencement of action, de- 
fendants were entitled to have action 
moved to county upon which all agreed, 
which was residence of one defendant, 
which was place insurance contract was 
entered into, which was where tort oc- 
curred and which was most convenient 
for defendants and their witnesses. Truck 
Ins. Exchange v. National Farmers Union 
Broperty Sia Sa GO. 149M, 357, 24270P 
2d 50. 


Convenience of Witnesses 


Where affidavit showed that five sepa- 
rate actions had been brought against 
defendant in four widely separated coun- 
ties involving the same occurrence, trial 
court properly granted change of venue 
for the convenience of the witnesses to 
the county where accident occurred al- 
though affidavit omitted names of wit- 
‘nesses and nature of their testimony. 
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Although either the county of residence 
of defendant or county where tort was 
committed was proper county in which 
to bring action for personal injury aris- 
ing from accident, where none of the de- 
fendants were residents of Montana, the 
action was triable in any county desig- 
nated by plaintiff in his complaint. Tassie 
v. Continental Oil Co., 228 F Supp 807, 
809. 

Defendant is not entitled to a change 
of venue in personal injury action where 
plaintiff filed the action in the proper 
county. Tassie v. Continental Oil Co., 
228 F Supp 807, 809. 

Where personal injury action arising 
from accident occurring in Fallon County, 
Montana, was commenced in Silver Bow 
County, Montana, by nonresident plaintiff, 
and nonresident defendants in removing 
action to federal district court designated 
Billings Division, but stated no statutory 
grounds for change of venue and did not 
show good cause for assignment to Bill- 
ings Division, plaintiff was entitled to 
change of venue to Butte Division in 
which Silver Bow County was located. 
Tassie v. Continental Oil Co., 228 F Supp 
807, 810. 


References 


Hidden Hollow Ranch v. Collins, 146 
M 321, 406 P 2d 365; Yeager v. Foster, 
146 M 330, 406 P 2d 370. 


(9098) Place of trial may be changed in certain cases. 


Putro v. Mannix Electric, Inc., 147 M 314, 
412 P 2d 410. 


County Taxpayers as Jurors 


Where county brought an action for 
damages done to bridge struck by de- 
fendant’s truck, it was not an abuse of 
discretion for the district court to deny 
a motion for a change of venue even 
though the jury was made up, necessarily, 
of taxpayers of that county, each of whom 
had a pecuniary interest of $31. Carter 
County v. Cambrian Corp., 143 M 193, 
387 P 2d 904. 


Multiple Causes of Action 


Where the defendant is entitled to a 
change of venue on one cause of action in 
a complaint containing more than one 
cause of action, the motion for change 
must be granted even though the other 
cause or causes would be triable where 
the plaintiff commenced the action. Beav- 
ers v. Rankin, 142 M 570, 385 P 2d 640. 


Time for Motion 

Court’s discretion in granting change 
of venue under subdivision 3 of this sec- 
tion cannot be exercised until after a 


93-3002 


defendant has answered, so that where 
action was brought under section 93-2904 
in county where co-defendant lived, denial 
of first motion before defendant had an- 
swered applied only to the residency re- 
quirement of the co-defendant and did 
not bar determination of second motion 
made under this section after defendant 
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had answered. Putro v. Mannix Electric, 
Inc., 147 M 314, 412 P 2d 410. 


References 

Tassie v. Continental Oil Co., 228 F 
Supp 807, 810; State ex rel. Peery v. Dis- 
trict Court, 145 M 287, 400 P 2d 648; 
Yeager v. Foster, 146 M 330, 406 P 2d 
3/0. 


CHAPTER 30—MANNER OF COMMENCING CIVIL ACTIONS— 
SERVICE OF SUMMONS 


93-3002. 


Supersession 


This section (Sec. 23, p. 47, Bannack 
Stats poco. Dp, Loo. 4a. NOOAS SEC. Or, 
p. 54, L. 1877), relating to endorsement 


93-3008. 


Supersession 


This section (Sec. 1, Ch. 37, L. 1917; 
Sec. 1) Gh l35" LY o4gs Seow! “Ch; 1272, 
L. 1951), relating to service of process 


93-3011, 93-3012. 


Supersession 


These sections (Secs. 4, 5, Ch. 37, L. 
1917), relating to service of process on 
corporations through the secretary of 


93-3020. 


References 


Sewell v. Beatrice Foods Co., 145 M 
337, 400 P 2d 892. 


(9106) Superseded—Supreme Court Order 10750. 


of the complaint and issue of summons, 
is superseded by M. R. Civ. P., Rule 
41(e) as amended by Sup. Ct. Ord. 10750. 


(9112) Superseded—Supreme Court Order 10750. 


on corporations through the secretary of 
state, is superseded by M. R. Civ. P., Rule 
4 D, as amended by Sup, Ct. Ord. 10750. 


(9115, 9116) Superseded—Supreme Court Order 10750. 


state, are superseded by M. R. Civ. P., 
ee 4 D, as amended by Sup. Ct. Ord. 
10750. 


(9124) Return of summons. 


CHAPTER 37—VERIFICATION OF PLEADINGS 


93-3702. 


References 


Rambur v. Diehl Lumber Co., 144 M 
84, 394 P 2d 745, 747. 


(9163) Verification of pleadings. 


CHAPTER 42—INJUNCTION 


93-4203. 


Discretionary Appointment 


Taxpayer was not entitled to an in- 
junction in action questioning the qualifi- 
cations of supervisor appointed by board 
of railway commissioners in the proper 
exercise of their discretion. Steel v. Board 
ss aap Commrs., 144 M 432, 397 P 

1 


93-4205.. 


Injunction Granted after Hearing 

Portion of statute pertaining to affidavits 
does not apply to injunction issued on 
basis of hearing on order to show cause. 


(9242) Injuncton—when not allowed. 


Enforcement of Public Statute 


County commissioners and assessor 
cannot be enjoined from relying on re- 
classification officer’s real property: eval- 
uations to determine tax assessment rolls. 
State ex rel. Keast v. Krieg, 145 M_ 521, 
402 P 2d 405. 


(9244) Injunction order, etc. 


State ex rel. Martin v. District Court, 
hee Judicial Dist., 151 M 41, 438 P 
207563. 


ATTACHMENT 93-4331.1 
93-4206. (9245) When notice required. 
References 


State ex rel. Keast v. Krieg, 145 M 521, 
402 P 2d 405. 


CHAPTER 43—ATTACHMENT 


Section 93-4304. Undertaking. 
93-4331.1. Release of attachment by clerk where no proceedings taken in main 
action. 


93-4304. (9259) Undertaking. Before issuing the writ, the clerk must 
require a written undertaking on the part of the plaintiff, with two (2) or 
more sufficient sureties, to be approved by the clerk, in a sum not less 
than double the amount claimed by the plaintiff, if such amount be one 
thousand dollars ($1,000) or under, or, in case the amount so claimed 
by plaintiff shall exceed one thousand dollars ($1,000), then in a sum 
equal to such amount, but in no case shall an undertaking be required 
exceeding in amount the sum of twenty thousand dollars ($20,000). The 
condition of such undertaking shall be to the effect that if the defendant 
recovered judgment, or if the court shall finally decide that the plaintiff 
was not entitled to an attachment, the plaintiff will pay all costs that 
may be awarded to the defendant, and all damages he may sustain by rea- 
son of the issuing out of the attachment, not exceeding the sum specified 
in the undertaking. At any time within thirty (30) days after the service 
of summons, the defendant may except to the sufficiency of the sureties. 
If he fails to do so, he is deemed to have waived all objections to them. 
When excepted to, the plaintiff's sureties, upon notice to the defendant 
of not less than two (2) days nor more than ten (10) days, must justify 
before a judge of the district court, or before the clerk thereof, and upon 
failure to justify, or if others in their place fail to justify, at the time 
and place appointed, the clerk or judge shall issue an order vacating the 
writ of attachment. 


History: Ap. p. Sec. 93, p. 61, Bannack 
Stat.; amd. Sec. 122, p. 156, L. 1867; amd. 
Sec. 12, p. 65, L. 1869; amd. Sec. 7, p. 
75, L. 1870; amd. Sec. 138, p. 54, Cod. 
Stat. 1871; amd. Sec. 20, p. 56, L. 1874; 
amd. Sec. 180, p. 82, L. 1877; re-en. Sec. 
180, Ist Div. Rev. Stat. 1879; amd. Sec. 
6, p. 9, L. 1881; re-en. Sec. 182, Ist Div. 
Comp. Stat. 1887; en. Sec. 892, C. Civ. 
Proc. 1895; re-en. Sec. 6659, Rev. C. 


93-4314. 


References 
Great Falls Transfer & Storage Co. v. 


93-4331.1. 


1907; re-en. Sec. 9259, R. C. M. 1921; 
amd. Sec. 1, Ch. 15, L. 1951; amd. Sec. 
1,. Ch. .303, L.,,.1967.,;-Cals C.. Civ... Proc. 
Sec. 539. 


Amendments 


The 1967 amendment increased the 
maximum amount of an undertaking from 


$10,000 to $20,000. 


(9267) Garnishment—when garnishee liable to plaintiff. 


Pan American Petroleum Corp., 353 F 
2d 348. 


Release of attachment by clerk where no proceedings taken 


in main action. If a writ of attachment has been levied on real property 
as provided in section 93-4307, R. C. M. 1947, and no proceedings have 
heen taken in the action in which the attachment was issued for a period 
of five years, the clerk of court shall upon application of the defendant 
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93-4835 CIVIL PROCEDURE 


or the record owner of such real property issue a release of the attach- 
ment and a copy of such release shall be filed with the county clerk where 
the writ of attachment and notice thereof is filed and the county clerk 

shall file and index such release as any other releases of attachment. 
History: En. Sec. 1, Ch. 97, L. 1965. ment on real property may be released by 
the clerk of court where no action has 


Title of Act been taken to foreclose such lien for a 
An act providing that a lien of attach- period of five years. 


93-4335. (9288) Different attachments—when liens accrue. 
Conflicting Attachments termining which garnishor had _ prior 
Since, for purposes of garnishment, a claim where writs of attachment had been 
deh iithia cuanto sed Msitusel but may be issued by different parties on the same 


reached in any jurisdiction where the garnishee in both states. Great Falls 
person found owing it can be located, Transfer & Storage Co. v. Pan American 


Wyoming court was bound to give full Petroleum Corp., 353 F 2d 348. 
faith and credit to Montana court in de- 


93-4342. (9295) Repealed. 


Repeal corporations, was repealed by Sec. 143, 


This section (Sec. 9295, R. C. M. 1921), Ch. 300, Laws 1967. 
relating to attachment of stocks of foreign 


CHAPTER 44—RECEIVERS 


Section 93-4401. Appointment of receiver. 


93-4401. (9301) Appointment of receiver. A receiver may be ap- 
pointed by the court in which an action is pending, or by the judge 
thereof: 


Pr toN4 oe! 7 HeSamevas parent’ volume 


5. In all other cases where receivers have heretofore been appointed 
by the usages of courts of equity. 


History: Ap. p. Sec. 116, p. 67, Ban- appointment of receiver at instance of 
nack Stat.; re-en. Sec. 143, p. 160, L. bank merely to protect the price of the 
1867; re-en. Sec. 179, p. 62, Cod. Stat. stock was erroneous. State ex rel. Larry 
1871; en. Sec. 221, p. 93, L. 1877; re-en. C. Iverson, Inc. v. District. Court, 146 
Sec. 221, 1st Div. Rev. Stat. 1879; re-en. M 362, 406 P 2d 828. 

Sec. 229, 1st Div. Comp. Stat. 1887; re- ; 

en. Sec. 950, C. Civ. Proc. 1895; re-en. Extraordinary Remedy 

Sec. 6698, Rev. C. 1907; re-en. Sec. 9301, Appointment of a receiver being a 
R. C. M. 1921; amd. Sec. 142, Ch. 300, “drastic” remedy, which deprives the law- 


LG, 1967... Cal -C. Civ, Proc= Secs 564: ful owner of property the right to manage 
and control his own interests, the power 
Amendments to appoint a receiver should be exercised 


The 1967 amendment deleted subdivi- sparingly only upon a strong showing, 
sion 5 and redesignated former subdivi- and not as of course. If the desired out- 


sion 6 as subdivision 5. come may be achieved in any other way, 
; ; then this course should be followed. State 
Debt as Basis for Appointment ex rel. Larry C. Iverson, Inc. v. District 


Where bank held stock as security on Court, 146 M 362, 406 P 2d 828. 
loans made by farming corporation, but 
it appeared that stockholders were, in References 
good faith, planning to meet their obli- Thisted v. Tower Management Corp., 
gation and the corporation was solvent, 147 M 1, 409 P 2d 813. 


93-4406. (9306) Powers of -receivers. 


References 


Thisted v. Tower Management Corp., 
147 M 1, 409 P 2d 813. 
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CONDUCT OF TRIAL 93-5105 


CHAPTER 49—ISSUES—MODE OF TRIAL AND POSTPONEMENT— 
PROG ED UR eis PROCU REA) URY “DRTA I 


93-4910. (9332) Motion to postpone a trial, etc. 


Criminal Cases supported by required affidavit where mo- 

Court did not commit prejudicial error tion was made just prior to end of trial 
when it overruled criminal defendant’s ob- _court’s day and trial resumed promptly on 
jection to county attorney’s motion for next morning. State v. Crockett, 148 M 
continuance even though motion was not 402, 421 P 2d 722. 


CHAPTER 50—TRIAL BY JURY—FORMATION OF JURY—CHALLENGES 
93-5011. (9344) Challenges for cause. 


Taxpayers of Plaintiff County the jury was necessarily made up of tax- 

Where county brought an action for payers of that county each of whom had a 
damages to bridge, it was not an abuse of pecuniary interest averaging $31. Carter 
discretion for the district court to deny a County v. Cambrian Corp., 143 M 193, 
motion for a change of venue even though 387 P 2d 904. 


CHAPTER 51—TRIAL—CONDUCT OF THE TRIAL 
93-5101. (9349) Order of trial. 


References 


Boehler v. Sanders, 146 M 158, 404 P 
2d 885. 


93-5102. (9350) View by jury of the premises. 


Discretion of Trial Court cause of the accident, it was not an abuse 
A viewing is within the discretion of of discretion to allow the jury to view 


the trial court, even where there has been the premises on which the accident oc- 


of the accident or the thing which con- Made. Clark v. Worrall, 146 M 374, 406 
tributed to the accident. Clark v. Wor- P 2d 822. 
rall, 146 M 374, 406 P 2d 822. 

References 


Time of Viewing Wolfe v. Northern Pacific R. Co., 147 


Where alterations to defendant’s bowl- M 29, 409 P 2d 528. 
ing alley had little relationship to the 


93-5104. (9352) Jury may take with them certain papers. 


Subsequent Request by Jury room when asked for by jury about one 
Trial court did not err in permitting hour after it began deliberation. State v. 
state’s exhibits, consisting of photographs Medicine*Bull—— M —445"Pe2d 916: 
of scene of accident, to be taken to jury 


93-5105. (9353) Deliberation of jury—how conducted. 


Misconduct of Jury deliberations, supported by affidavits of 

When the jury retires to the jury room four jurors indicating that the irregulari- 
it should be concerned only with the ty was not on a material matter in dis- 
evidence and the law; the verdict, thus, pute, where plaintiff was probably not 
is a result of a fair expression of opinion prejudiced by juror’s misconduct in im- 
by all the jurors. Schmoyer v. Bourdeau, properly referring to prior litigation in 
148) Me 3402420) P12d4316}, 374 which plaintiff had been involved, the 

Trial court did not err in denying poll of the jury showing an eight to four 
plaintiff's motion for a new trial, on the verdict for the plaintiff. Schmoyer v. 
ground of misconduct of jury during its Bourdeau, 148 M 340, 420 P 2d 316, 317. 
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93-5106 


93-5106. 


Construction 


Although this section provides that the 
jury may request that they be brought 
into court, this is not mandatory and the 


93-5110. 


Poll of Jury 


Court abused discretion in granting new 
trial based solely on ground that it had 
erred in refusing to grant request for poll 
of jury; error, if any, was harmless in 
light of evidence affirmatively showing 
that verdict was rendered in open court 
in presence of all counsel, that, in response 
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(9354) May come into court for further instructions. 


jury may send an inquiry out to the court. 
State ex rel. State Highway Commission 
v. Wheeler, 148 M 246, 419 P 2d 492, 498. 


(9358) Verdict—how declared—form of—polling the jury. 


to question by judge, foreman of jury ad- 
vised him they had agreed upon verdict 
and that, following reading of verdict, 
judge inquired if it was true verdict of at 
least eight of them and jury answered in 
affirmative. Martello v. Darlow, 151 M 
232, 441 P 2d 175. 


CHAPTER 52—THE VERDICT—GENERAL AND SPECIAL— 
DIRECTED WHEN 


93-5205. 


Evidence Supporting Directed Verdict 


Denial of motion for directed verdict by 
lessor of destroyed building being sued 
by lessee claiming that premises were re- 
pairable was cause for reversal where, 
viewing evidence most favorable to plain- 
tiff lessee and considering as proven every- 
thing which evidence tended to prove, 
reasonable man could come to no other 
conclusion but that building was de- 
stroyed. Solich v. Hale, 150 M 358, 435 
P 2d 883. 

In negligence suit, defendant was en- 
titled to directed verdict where there was 
total absence of any evidence tending to 
establish proximate causal connection be- 
tween breach of duty and plaintiff’s in- 
juries and damages. Pickett v. Kyger, 151 
M 87, 439 P 2d 57. 


Inferences from Evidence 


In passing on a motion for a directed 
verdict the court will consider the evi- 
dence in the light most favorable to the 
party against whom the motion is di- 
rected and will draw every reasonable 
inference from such evidence. Parini v. 


Lanch, 148 M 188, 418 P 2d 861, 863. 


Insufficient Evidence 


A directed verdict may be granted 
when the evidence is so insufficient in 
fact as to be insufficient in law. Parini 


v. Lanch, 148 M 188, 418 P 2d 861, 863. 


Motion by Both Parties 

Owner of building destroyed by gas ex- 
plosion was entitled to directed verdict 
against general contractor who was clearly 
liable on evidence, but not against gas 
company who should have been granted 
its motion for directed verdict on record 
unequivocally demonstrating that gas com- 
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(9364) Directed verdict—when. 


pany took every reasonable precaution to 
protect customers as required by law. 
Bridges v. Moritz, 149 M 273, 425.P 2d 
rp ale 


Negligence 

Directed verdict on liability of defend- 
ant for injuries sustained by plaintiff, 
when defendant’s car struck mare which 
was being led by rope attached to saddle 
on gelding upon which plaintiff was 
riding, was proper where negligence of 
defendant was shown by evidence that 
defendant had been drinking; that he was 
driving the car at 30-35 mph while pas- 
sengers were hunting gophers beside the 
road; that defendant was not aware of 
the mare which he struck until the col- 
lision was inevitable; and that he failed to 
stop after realizing that he had struck 
horse in violation of section 32-1202. 
Parini v. Lanch, 148 M 188, 418 P 2d 861, 
864. 


Questions of Fact 


A jury question is presented only when 
reasonable men might differ as to the 
conclusions of fact to be drawn from the 
evidence, viewed in the light most favor- 
able to the party against whom the mo- 
tion is made. Parini v. Lanch, 148 M 188, 
418 P 2d 861, 863. 


Review of Order Directing Verdict: 


In reviewing an order directing a ver- 
dict for the defendant, the supreme court 
would consider only the evidence of the 
plaintiff, excluding a bare scintilla but 
including every fair inference which might 
be drawn from the facts proved, as well 
as any evidence introduced by defendant 
which tended to support the plaintiff’s 
case, and if the evidence viewed in the 


NEW TRIALS 


most favorable light tended to establish 
the case made by plaintiff’s pleadings, the 
order would be reversed. McIntosh v. 
Linder-Kind- Lumber Co., 144 M 1, 393 
Pu2d 782: 


93-5602 


References 


Holland v. Konda, 142 M 536, 385 P 
2d 272; Tolson v. Tolson, 145 M 87, 399 
Pr2d)754, 


CHAPTER 53—TRIAL BY THE COURT 


93-5302: 


Supersession 


Section 93-5302 (Sec. 1111, C. Civ. Proc. 
1895), requiring decision on findings upon 
question of fact to be in writing and filed 


93-5305 to 93-5307. (9369 to 9371) 
10750-9. 


Supersession 


Sections 93-5305 to 93-5307 (Secs. 1114 
to 1116, C. Civ. Proc. 1895), relating to 
exceptions for defective findings and to 


(9366) Superseded—Supreme Court Order 10750-9. 


within twenty days after submission, was 
superseded by M. R. Civ. P., Rule 52(a), 
as amended by Sup. Ct. Ord. 10750-9. 


Superseded—Supreme Court Order 


effect of want of findings, were superseded 
by M. R. Civ. P., Rule 52(b), as amended 
by Sup. Ct. Ord. 10750-9. 


CHAPTER 55—EXCEPTIONS—SETTLEMENT AND ALLOWANCE OF BILL 


93-5501. 


Supersession 


This section (Ap. p. Sec. 164, p. 75, 
Bannack Stat.), defining an exception and 
providing the time when the exception 


93-5503. 


Supersession 

This section (Ap. p. Sec. 166, p. 76, 
Bannack? otat.? see. lt hp fo2 PU 1905: 
Sec. 2, Ch. 225, L. 1921), relating to ex- 


93-5504 to 93-5509. 
Rules 9, 10 and 25. 


Supersession 


These sections (Secs. 1154 to 1158, C. 
GiviwProo!) 189537 Secs 1,4 Chin35,.L. 1907; 
Secs...3, 4, Ch. 225, L. 1921; Sec. Lech. 


(9388) Superseded—M. R. 


(9389 to 9394) 


(9386) Superseded—M. R. App. Civ. P. 


must be taken, is listed as superseded 
in.-lable..A..of, M.. R.zApps,Civ. P.2 See 
M. R. Civ. P., Rule 46. 


App. Civ. P. 


ceptions and objections, is listed as super- 
seded in Table A of M. R. App. Civ. P. 
See M. R. Civ. P., Rule 46. 


Superseded—M. R. App. Civ. P., 


19, L. 1941; Sec. 1, Ch. 85, L. 1955), re- 
lating to the settlement and allowance 
of bill of exceptions, are superseded by 
M. R. App. Civ. P., Rules 9, 10 and 25. 


CHAPTER 56—NEW TRIALS—GROUNDS AND MOTIONS FOR— 
RECORD ON APPEAL FROM FINAL JUDGMENT 


93-5601. (9395) New trial defined. 


Parties Restored to Original Position 


The granting of a motion for a new 
trial restores the parties to the positions 
they occupied before the trial and the 
action is commenced anew with the par- 


93-5602. 


Irregularity in Proceedings 

In an action for specific performance 
where plaintiff who had no knowledge of 
law or procedure acted as his own coun- 
sel and, though he received some assist- 
ance from the trial judge, many errors in 
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ties limited to their original pleadings but 
unbound by previous evidence and testi- 
mony except as held by existing rules of 
evidence. Waite v. Waite, 143 M 248, 
389 P 2d 181. 


(9396) New trial in equity cases. 


the proceedings were shown in the record, 
it was within the discretion of the judge 
to grant defendant’s motion for a new 
trial. Waite v. Waite, 143 M 248, 389 P 
2d 16), 


93-5603 


93-5603. 


Abuse of Discretion 


Aggrieved party has burden of proving 
that district court manifestly abused its 
discretion by granting new trial; prima 
facie case of manifest abuse of discretion 
may be made by discrediting grounds 
specified for granting new trial or showing 
that existing error did not materially af- 
fect substantial rights of moving party. 


Tigh v. College Park Realty Co., 149 M 
358-4278 aad ion. 

Appellate Review 

In condemnation proceeding, where 
state appraised land at $18,000, con- 


demnee appraised it at $95,000 and jury 
awarded condemnee $21,000, granting of 
new trial because award was inadequate 
was not such an abuse of trial judge’s 
discretion as to warrant reversal in spite 
OF wtacte that. theresewasmmomleputtal or 
state’s only expert witness. State High- 
way Commission v. Greenfield, 145 M 
164, 399 P 2d 989. 


Inadequate Damages 


The trial court had no power in a con- 
demnation case to condition its denial of 
a new trial on acceptance by the high- 
way commission of a higher award. State 
Highway Commission v. Schmidt, 143 M 
505, 391 P 2d 692. 


Court abused its discretion in granting 
new trial upon grounds of insufficiency of 
evidence to justify verdict in that “ver- 
dict awarded by the jury to the plaintiff is 
wholly inadequate” where there was con- 
flict in evidence and where it was ques- 
tion for jury whether injuries suffered by 
passenger were caused by grossly negli- 
gent operation of car or whether passen- 
ger assumed risk of going into car driven 
by man who had several drinks. Heen v. 


Tiddy, 151 M 265, 442 P 2d 434. 


Instructions to Jury 


Long form quotient verdict instruction 
from Jury Instruction Guide is not “a 
resort to the determination of chance” 
within meaning of statute in absence of 
showing that jurors agreed in advance 
that quotient thus obtained should consti- 
tute amount of verdict and adhered to that 
agreement. Thomas vy. Whiteside, 148 M 
394, 421 P 2d 449. 


93-5606. 


Supersession 

Section 93-5606 (Sec. 172, p 77, Bannack 
StatfeaSeccwse Gia. Ty, 1607: Sec. 81 Gh. 
225.124 1921), relating to hearing on new 
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(9397) When a new trial may be granted. 


Jury Misconduct 


In a condemnation proceeding, affida- 
vits from jurors showing that a news- 
paper cartoon having to do with con- 
demnation cases in general had been 
viewed by some members of the jury 
during the trial could not be used to sup- 
port the motion for a new trial in the 
absence of a showing that the verdict was 
reached in a manner other than by a fair 
expression of opinion by the jurors. State 
Highway Commission v. Manry, 143 M 
382, 390 P 2d 97. 


New trial was properly granted where 
foreman of jury made his own investiga- 
tion at the scene of the accident after 
hearing testimony and informed the other 
members of jury, during their delibera- 
tion, of the results of his investigation. 
The foreman was guilty of misconduct 
upon which verdict could be impeached 
by affidavits of jurors. Goff v. Kinzle, 
148 M 61, 417 P 2d 105, 107. 


Trial court did not err in denying 
plaintiff’s motion for a new trial, on the 
ground of misconduct of the jury during 
its deliberations, supported by affidavits 
of four jurors indicating that the irregu- 
larity was not on a material matter in dis- 
pute, where plaintiff was probably not 
prejudiced by juror’s misconduct in im- 
properly referring to prior litigation in 
which plaintiff had been involved, the poll 
of the jury showing an eight to four 
verdict for the plaintiff. Schmoyer v. 
Bourdeau, 148 M 340, 420 P 2d 316, 317. 


Polling Jury 


Court abused discretion in granting new 
trial based solely on ground that it had 
erred in refusing request for poll of jury; 
error, if any, was harmless in light of evi- 
dence affirmatively showing that verdict 
was rendered in open court in presence of 
all counsel, that in response to question by 
judge, foreman of jury advised him they 
had agreed upon. verdict and that follow- 
ing reading of verdict, signed by foreman, 
judge inquired of jury if it was true ver- 
dict of at least eight of them and jury 
answered in affirmative. Martello v. Dar- 


low, 151 M 232, 441 P 2d 175. 


References 


Waite v. Waite, 143 M 248, 389 P 2d 
181. . 


(9400) Superseded—Supreme Court Order 10750-9. 


trial motion, was superseded by M. R. Civ. 
P.,) Rule 59(d), as amended by Sup. Ct. 
Ord. 10750-9. 


JUDGMENT 


93-5607, 93-5608. 
7, 9, 10 and 25. 


Supersession 


These sections (Ap. p. Sec. 289, p. 115, 
LatiSAL AAs, oe esis 15 el tras, Give 
Esoc, 1699s occ. 4, Ch, 4). "1..1907* Sec. 
Oo Ch 225, L- 1921)) relating’ toa ‘stay 


93-5710.1 


(9401, 9402) Superseded—M. R. App. Civ. P., Rules 


of proceedings on notice of motion for a 
new trial and contents of record on ap- 
peal, are superseded by M. R. App. Civ. 
Pew nies 74. TU ane: 


CHAPTER 57—JUDGMENT—MANNER OF GIVING AND ENTRY— 
JUDGMENT ROLL AND DOCKET—LIEN OF 


Section 93-5708. Judgment lien—when it begins and when it expires. 
93-5710.1. Judgment or decree recorded before 1965 as notice of contents— 
certified copies as evidence. 
93-5710.2. Judgment or decree recorded before 1967 as notice of contents— 
certified copies as evidence. 
93-5710.3. Validation of defective judgments or decrees affecting realty—1969 


act. 


93-5702. (9404) Superseded—M. R. 


Supersession 


This section (Sec. 174, p. 77, Bannack 
Stat.), providing for bringing of a case 
before the court for argument where the 


93-5707. 


Supersession 

This: section (Ap. p. Sec. 203, p. 174, 
fal SO/ peer |. AC. uO. tele | ye OeC L 
Ch. 146, L. 1925), relating to the contents 


93-5708. 


(9409) Superseded—M. R. 


App. Civ. P., Rule 29. 


case has been reserved for argument, is 
superseded by M. R. App. Civ. P., Rule 
29. 


App. (CLV: PP 4 ulese 9, 710 and Zs 


and filing of judgment roll, is superseded 
bye Me Re App. Civ. Ps Rules-9..10 and 
"Ae 


(9410) Judgment lien—when it begins and when it expires. 


Immediately after the entry of the judgment in the judgment book, the 
clerk must make the proper entries of the judgment, under appropriate 
heads, in the docket kept by him; and from the time the judgment is 
docketed it becomes a lien upon all real property of the judgment debtor 
not exempt from execution in the county, owned by him at the time, or 
which he may afterward acquire, until the lien ceases. The lien continues 
for six years, unless the judgment be previously satisfied. 


History: Ap. p. Sec. 180, p. 78, 
Bannack Stat.; en. Sec. 204, p. 174, L. 
1867; re-en. Sec. 244, p. 77, Cod. Stat. 


Advisory Committee’s Note 


Subdivision (b) of Rule 41, M. R. App. 
Civ. P., eliminates the reference in sec- 


1871; amd. Sec. 1, p. 40, L. 1876; re-en. 
Sec. 295, p. 116, L. 1877; re-en. Sec. 295, 
Ist Div. Rev. Stat. 1879; re-en. Sec. 307, 
lst Div. Comp. Stat. 1887; re-en. Sec. 
1197, C. Civ. Proc. 1895; re-en. Sec. 6807, 
Rev. C. 1907; re-en. Sec. 9410, R. C. M. 
1921; amd. Sup. Ct. Ord. 11020, eff. Janu- 
ary 1, 1966. Cal. C. Civ. Proc. Sec. 671. 


93-5710.1. 


tion 93-5708 to judgment rolls, which are 
nowhere provided for in Montana Rules 
of Appellate Civil Procedure. 


Amendments 

The 1965 amendment substituted “the 
entry of the judgment in the judgment 
book” for “after filing the judgment roll” 
near the beginning of the section. 


Judgment or decree recorded before 1965 as notice of con- 


tents—certified copies as evidence. Any judgment or decree of any court 
of this state affecting real property, provided that no action is now pending 
to set aside any such judgment or decree, which was, previous to the 
date this act takes effect, copied into the proper book, kept in the office 
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93-5710.2 CIVIL PROCEDURE 
of the clerk of the district court, and certified copy of which judgment 
or decree was, previous to the date this act takes effect, recorded in the 
proper book, kept in the office of the county clerk and recorder, shall 
be deemed to impart, after that date, notice of its contents to subsequent 
purchasers and encumbrancers, notwithstanding any defect, omission, 
informality or irregularity in any of the court proceedings in the action 
in which such judgment or decree was entered and obtained, if time for 
appeal in the case has expired, and such judgment or decree shall not be 
deemed invalidated by reason of any such defect, omission, informality 
or irregularity; but nothing herein shall be deemed to affect the rights 
of purchasers or encumbrancers previous to that date. Duly certified 
copies of such judgment or decree, or of the record thereof, may be 
read in evidence, with like effect as copies of a judgment or decree duly 
and regularly obtained and recorded and entered. 

History: En. Sec. 1, Ch. 124, L. 1965. 


Title of Act 


be read in evidence with the same effect 
as judgments or decrees duly and regu- 


An act to validate records of court 
proceedings containing defects, omissions, 
informalities or irregularities in obtain- 
ing a judgment or decree affecting real 
property, in which time for appeal has 


larly obtained, recorded and entered; and 
providing for a repealing clause. 


Repealing Clause 


Section 2 of Ch, 124, Laws 1965 re- 
pealed all acts and parts of acts in con- 


expired; providing that duly certified flict therewith. 


copies of such judgment or decree may 


93-5710.2. Judgment or decree recorded before 1967 as notice of contents 
—certified copies as evidence. Any judgment or decree of any court of 
this state affecting real property, provided that no action is now pending 
to set aside any such judgment or decree, which was, prior to January 
1, 1967, copied into the proper book, kept in the office of the clerk of the 
district court, and certified copy of which judgment or decree was, previous 
to the date this act takes effect, recorded in the proper book, kept in the 
office of the county clerk and recorder, shall be deemed to impart, after that 
‘date, notice of its contents to subsequent purchasers and encumbrancers, 
notwithstanding any defect, omission, informality or irregularity in any 
of the court proceedings in the action in which such judgment or decree 
was entered and obtained, if time for appeal in the case has expired, and 
such judgment or decree shall not be deemed invalidated by reason of any 
such defect, omission, informality or irregularity; but nothing herein 
shall be deemed to affect the rights of purchasers or encumbrancers previ- 
ous to that date. Duly certified copies of such judgment or decree, or of 
the record thereof, may be read in evidence, with like effect as copies 
of a judgment or decree duly and regularly obtained and recorded and 
entered. 


History: En. Sec. 1, Ch. 184, L. 1967. 


Title of Act 


An act to validate records of court pro- 
ceedings prior to January 1, 1967, con- 
taining defects, omissions, informalities 
or irregularities in obtaining a judgment 


93-5710.3. 
realty—1969 act. 


or decree affecting real property, in which 
time for appeal has expired; providing 
that duly certified copies of such judg- 
ment or decree may be read in evidence 
with the same effect as judgments or de- 
crees duly and regularly obtained, re- 
corded and entered. 


Validation of defective judgments or decrees affecting 
Any judgment or decree of any court of this state 


THE EXECUTION 93-5841 


affecting real property, provided that no action is now pending to set 
aside any such judgment or decree, which was, prior to January 1, 1969, 
copied into the proper book, kept in the office of the clerk of the dis- 
trict court, and certified copy of which judgment or decree was, previous 
to the date this act takes effect, recorded in the proper book, kept in the 
office of the county clerk and recorder, shall be deemed to impart, 
after that date, notice of its contents to subsequent purchasers and en- 
cumbrancers, notwithstanding any defect, omission, informality or irregu- 
larity in any of the court proceedings in the action in which such 
judgment or decree was entered and obtained, if time for appeal in the 
case has expired, and such judgment or decree shall not be deemed 
invalidated by reason of any such defect, omission, informality or irregu- 
larity; but nothing herein shall be deemed to affect the rights of pur- 
chasers or encumbrancers previous to that date. Duly certified copies of 
such judgment or decree, or of the record thereof, may be read in evi- 
dence, with like effect as copies of a judgment or decree duly and regu- 
larly obtained and recorded and entered. 


History: En. Sec. 1, Ch. 73, L. 1969. regularities in obtaining a judgment or 
a? decree affecting real property, in which 
Compiler’s Notes time for appeal has expired; providing that 


This act became effective July 1, 1969. duly certified copies of such judgment or 
i decree may be read in evidence with the 
Title of Act. same effect as judgments or decrees duly 
An act to validate records of court pro- and regularly obtained, recorded and en- 
ceedings prior to January 1, 1969, contain- tered. 
ing defects, omissions, informalities or ir- 


CHAPTER 58—THE EXECUTION 


Section 93-5813.1. Waiver of exemptions prohibited in unsecured note. 
93-5846. Validation of judicial sales before 1969. 


93-5813.1. Waiver of exemptions prohibited in unsecured note. Any 
waiver of statutory exemption from execution in an unsecured promissory 
note shall be unenforceable. 

History: En. Sec. 1, Ch. 172, L, 1965. _—- Title of Act 


An act to prohibit waiver of statutory 
exemptions. 


93-5824. (9432) Notice of sale—how given—copy of notice. 


Sale of Real Property the initial notice requirements of this 
District court ordering the restraining section have been met. Williams v. Su- 
of a sale of real property on execution Perior Homes, Inc., 148 M 38, 417 P 2d 
can determine if additional notice is re- 92, 99. 
quired after the injunction is lifted if 


93-5841. (9449) Possession of lands prior to foreclosure, etc. 


Vendee of Mortgagee tion debtors” within meaning of statute 
Purchasers who took premises subject and were not entitled to possession of 
to pre-existing mortgage, and who had premises during one-year period of re- 
not assumed payment of mortgage, even demption. First Nat. Bank of Circle v. 
though occupying premises as their home _Hastetter, 149 M 142, 423 P 2d 306. 
at time of foreclosure, were not “execu- 


ol 


93-5846 CIVIL PROCEDURE 

93-5846. Validation of judicial sales before 1969. All judicial sales 
of real property prior to January 1, 1969, provided no action is now pending 
to set such sale aside, where made in this state on proceedings to satisfy 
valid judgments or decrees of any court and the moneys bidden thereon 
paid to the officer making such sale, shall be valid and sufficient in law 
to sustain a sheriff’s deed based on such sale, and when no such deed 
deed has been executed, shall entitle such purchaser to such deed; and such 
deed, if now or when executed, shall be sufficient to convey all the 
title of judgment debtor at the time of such sale in the premises so 
sold to the purchaser at said sale, and all defects or irregularities in 
the issuance of execution, or the manner of making or conducting the 
sale, or in the recitals or references in such deed, shall be disregarded 
and such sale shall not be invalidated by reason of any such defect or 
irregularity. 
En. Sec. 1, Ch. 76, L. 1969. Title of Act 


An act relating to validation of judicial 
sales prior to January 1, 1969, of real 
property and curing defects or irregulari- 
of text, the above section is identical with ties in the issuance of execution, manner 
Sec. 1, Ch. 57, Laws of 1965 and Sec. 1, of making or conducting the sale, or in 
Ch. 180, Laws of 1967, previously com- the recitals or references in_ sheriffs’ 
piled at this section. The compiler has deeds. aa 
therefore substituted the above section for 
the 1967 section. 


History: 


Compiler’s Notes 
Except for the date in the second line 


CHAPTER 60—FORECLOSURE OF MORTGAGES—ACTIONS FOR— 
SALES UNDER POWERS 


93-6001. (9467) Proceedings in foreclosure suits. 


Deficiency Judgment certificates, mortgagee foreclosed the 


The purpose of this section is to re- 
quire the mortgagee to bring one fore- 
closure action to enforce ‘any right” 
protected by the mortgage. If the price 
bid in at foreclosure is insufficient to re- 
imburse the mortgagee, a deficiency judg- 
ment may be entered against the mort- 
gagor for the balance due and may be 
enforced by a lien upon the real property 
of the mortgagor only. Stallings v. Er- 
win, 148 M 227, 419 P 2d 480, 482. 


Tax Lien 
Where, subsequent to purchase of tax 


mortgage, the foreclosure sale cut off any 
lien asserted by mortgagee for taxes paid 
although the mortgage permitted mort- 
gagee to pay taxes and collect the same 
upon foreclosure. Stallings vy. Erwin, 


148 M 227, 419 P 2d 480, 483. 


A mortgagee who pays taxes on the 
mortgaged property prior to foreclosure 
does not acquire a distinct and separate 
lien on the property which survives the 
foreclosure sale. Stallings v. Erwin, 148 
M 227, 419 P 2d 480, 483. 


CHAPTER 61—NUISANCE, WASTE AND; TRESPASS: ONGREAL 
PROPERTY—ACTIONS FOR 


93-6101. 


Baseball Park 


“Pee wee” baseball league conducted on 
empty lot in residential district was not 
nuisance under statute, notwithstanding 
evidence that: field was brightly illumi- 
nated, crowds were noisy, ftrafhe was 
heavy, field was dusty, some children used 
foul language, balls were hit into neigh- 
boring yards damaging lawns and flowers 
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(9474) Nuisance defined and actions for. 


and games were played after 10 p.m.; nui- 
sance, if any, was private and arose out of 
particular manner of operation of legiti- 
mate enterprise lower court should merely 
have entered decree calculated to eliminate 
injurious features. Kasala v. Kalispell Pee 
Wee Baseball League, 151 M 109, 439 P 2d 
65. 


JUSTICES’ COURTS—COMMENCING ACTIONS 


93-6711 


GCHAPRDER 62—QOUIBRINGIELEE;: TO PROPERTY, REAL ANDsPERSONAL 
ANDSOTHER AGCTIONSECON CERNING REALESTATE 


93-6212. (9488.1) 


Compiler’s Notes 
Sections 93-6206 to 93-6208, contained 


in the reference to sections 93-6203 to 93- 
93-6216. 
References 
State ex rel. State Highway Commis- 
93-6218. 


References 
State ex rel. State Highway Commis- 


Provisions to apply if no known claimants, etc. 


6211 in this section in the parent volume, 
were repealed by Sec. 2,.Ch. 189, Laws 
1963. 


(9492) An order may be made to allow a party to survey, etc. 


Sfotlav, District Court, 14/_ M448, 412° P 
2d 832. 


(9494) Petition for order—procedure. 


sion v. District Court, 147 M 348, 412 P 
20832. 


CHAPTER 63—PARTITION OF REAL ESTATE—ACTIONS FOR 


93-6311. 


Compiler’s Notes 


Sections 93-3101 to 93-3103, 93-3201 to 
93-3203, 93-3301 to 93-3306, 93-3401, 93- 
3402, 93-3404, 93-3405, 93-3408, 93-3410 to 
93-3412, 93-3415, 93-3501 to 93-3506, 93-3601 
to 93-3604, 93-3701, 93-3801 to 93-3803, 93- 


(9526) Title of parties may be tried. 


3806 to 93-3808, 93-3811 to 93-3813, 93-3815 
to 93-3820, 93-3901 to 93-3905, 93-3907, and 
93-3909, contained in the reference to sec- 
tions 93-3101 to 93-3910 in this section in 
the parent volume, were repealed by Sec. 
84, Ch. 13, Laws 1961. 


CHAPTER 64—QUO WARRANTO 


93-6405. 


Unqualified Appointee 
_ Taxpayer was not entitled to an in- 
junction in action questioning the qualifi- 
cations of supervisor appointed by board 


(9580) When private person may commence action. 


of railway commissioners in proper exer- 
cise of their discretion. Steel v. Board of 
Railroad Commrs., 144 M 432, 397 P 2d 
101. 


CHAPTER 67—JUSTICES’ COURTS—MANNER OF 
COMMENCING ACTIONS IN 


Section 93-6711. Service of summons. 


93-6711. (9636) Service of summons. The summons may be served 
by a sheriff or constable of any of the counties of this state; provided, that 
when a summons issued by a justice of the peace is to be served out of the 
county in which it was issued, the summons shall have attached to 
it a certificate under seal by the county clerk of the county in which 
it was issued, to the effect that the person issuing the same was an acting 
justice of the peace at the date of the summons; or the summons may be 
served by any male person resident in the state, over the age of eighteen 
(18) years, not a party to the suit, and must be served and returned as 
provided in Montana Rules of Civil Procedure, Rule 4D (2), (3), (4), 
(8), and (9); or it may be served by publication, provided in Montana 
Rules of Civil Procedure, Rule 4D (5) and (8), so far as they relate to 
publication of summons, are made applicable to justices’ courts; the word 
‘Gustice” being substituted for the word “clerk” whenever the latter 
word occurs. 


History: -En. Sec. 1510, C.. Civ. Proc. 
1895; amd. Sec. 1, Ch. 61, L. 1903; re-en. 
Sec. 7003, Rev. C. 1907; re-en. Sec. 9636, 
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RoC Mael 92 esamdaSecrwiaCh. 2110.0), 
1967. Cal. C. Civ. Proc. Sec. 850. 


93-6802 CIVIL PROCEDURE 


Amendments in”; and substituted “provided in Montana 
The 1967 amendment substituted “Mon- Rules of Civil Procedure, Rule 4D (5) 


tana Rules of Civil Procedure, Rule 4D and (8)” for “and sections 93-3013, 93- 
(2), (3), (4), (8), and (9)” for “sections 3014 and 93-3015” after “by publication. 


93-3006 and 93-3007” after “as provided 


CHAPTER 68--JUSTICES’ COURTS—PLEADINGS IN 


Section 93-6802.1. Permissible pleadings enumerated. 
93-6802.2. Demurrers and pleas abolished. 


93-6802. (9639) Pleadings in justices’ courts. 


Compiler’s Notes superseded by secs. 93-6802.1 and 93- 
This section appears to have been 6802.2. 


93-6802.1. Permissible pleadings enumerated. In justice court there 
shall be a complaint and answer; and there shall be a reply to a counter- 
claim denominated as such; and an answer to a cross-claim; a third-party 
complaint, if a person who is not an original party is brought into the 
action; and there shall be a third-party answer, if a third-party complaint 
is served. No other pleading shall be allowed, except that the court may 
order a reply to an answer or a third-party answer. 

History: En. Sec. 1, Ch. 168, L. 1967. Title of Act 


An act designating the pleadings RS be 
allowed in justice court and designating 
the form thereof. 


93-6802.2. Demurrers and pleas abolished. Demurrers, pleas and ex- 
ceptions for insufficiency of a pleading shall not be used. 
History: En. Sec. 2, Ch. 168, L. 1967. Repealing Clause 


Section 3 of Ch. 168, Laws 1967 re- 
pealed all acts and parts of acts in con- 
flict therewith. 


CHAPTER 77—JUSTICES’ COURTS—GENERAL PROVISIONS 
Section 93-7712. Depositions—how taken. 


93-7712. (9722) Depositions—how taken. Depositions to be used in 
justices’ courts shall be taken as provided in Rules 26 and 28 to 32, inclusive 
of the Montana Rules of Civil Procedure. 


History: En. Sec. 1691, C. Civ. Proc. ‘shall’ for “may” after “justices’ courts”; 
1895; re-en. Sec. 7089, Rev. C. 1907; re- and substituted “Rules 26 and 28 to 32, in- 
en. Sec. 9722, R. C. M. 1921; amd. Sec. clusive of the Montana Rules of Civil 
1, Ch. 167, L. 1967. Procedure” for “sections 93-1801-1 to 93- 


1801-6.” 
Amendments 


The 1967 amendment _§ substituted 


CHAPTER 80—SUPREME COURT—APPEALS TO 


Section 93-8001. How judgments and orders may be reviewed. 
93-8002. Party aggrieved may appeal—names of parties. 
93-8013. Deposit in lieu of undertaking. 


93-8001. (9729) How judgments and orders may be reviewed. A 
judgment or order in a civil action, except when expressly made final 
by this code, may be reviewed as prescribed in sections 93-7901 to 93-7908, 
and by the Rules of Appellate Civil Procedure, and not otherwise. 
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SUPREME COURT—APPEALS 


History: En. Sec. 248, p. 94, Bannack 
Stat.; re-en. Sec. 317, p. 199, L. 1867; 
re-en. Sec. 366, p. 107, Cod. Stat. 1871; 
re-en. Sec. 405, p. 149, L. 1877; re-en. Sec. 
405, Ist Div. Rev. Stat. 1879; re-en. Sec. 
418, lst Div. Comp. Stat. 1887; re-en. Sec. 
1720, C. Civ. Proc. 1895; re-en. Sec. 7096, 
Rev. C.. 1907; re-en. Sec. 9729, R. C. M. 
1921; amd. Sup. Ct. Ord. 11020, eff. Janu- 
ary 1, 1966. Cal. C. Civ. Proc. Sec. 936. 


Advisory Committee’s Note 
Subdivisions (c), (d), (e) of Rule 41, 


93-8002. 


(9730) Party aggrieved 


93-8013 


M. R. App. Civ. P. amend this section, 
and sections 93-8002 and 93-8013 which 
contain references to appeals from jus- 
tices’ courts to district courts, so as to 
preserve the existing procedure applicable 
to such appeals. 


Amendments 

The 1965 amendment substituted “by 
the Rules of Appellate Civil Procedure” 
for ‘93-8001 to 93-8023” after ‘93-7908 
and” and made a minor change in punc- 
tuation. 


may appeal—names ot parties. A 


party aggrieved may appeal in the cases prescribed in sections 93-7901 
to 93-7908 and the Rules of Appellate Civil Procedure. 


History: En. Sec. 248, p. 94, Bannack 
Stat.; amd. Sec. 319, p. 199, L. 1867; re- 
en. Sec. 368, p. 107, Cod. Stat. 1871; re-en. 
Sec. 407, p. 150, L. 1877; re-en. Sec. 407, 
lst Div. Rev. Stat. 1879; re-en. Sec. 420, 
lst Div. Comp. Stat. 1887; re-en. Sec. 
1721, C. Civ. Proc. 1895; re-en. Sec. 7097, 
Rev. C. 1907; re-en. Sec. 9730, R. C. M. 
1921; amd. Sup. Ct. Ord. 11020, eff. Janu- 
ary 1, 1966. Cal. C. Civ. Proc. Sec. 938. 


93-8003 to 93-8006. (9731 to 9734) 
Rules 1 and 4 to 6. 


Supersession 
These sections (Ap. p. Secs. 251, 252, 


2o2a00s 09,79/,7 Bannack Stat..Secs: 320, , 


Bol app oo, .201;"1..9186/7%0 Secse 408 to 
ANAS pr 150, 151, 157, be-1877; Sec. 
1, ppi,1A6, 147,, 142.1899 + Secs? 10014eChn 
Po eel ec. 1. Ch e39ee Law 1925: 


93-8011, 93-8012. 
6 and 7. 


Supersession 


These sections (Ap. p. Secs. 268, 269, 
p. 99; Sec. 337, p. 202, L. 1867; Sec. 415, 
p. 152, L. 1877), relating to stay of pro- 


— 93-8013. 


(9741) Deposit in lieu of undertaking. 


Amendments 


The 1965 amendment substituted “the 
Rules of Appellate Civil Procedure” for 
“93-8001 to 93-8023” at the end of the 
present section and omitted a former sec- 
ond sentence which read: “The party 
appealing is known as the appellant, and 
the adverse party as the respondent.” 


Superseded — M. R. App. Civ. P., 


Sec. 1, Ch. 41, L. 1941), relating to ap- 
pealable judgments and orders, the taking 
of an appeal and the time therefor, and 
the undertaking or deposit on appeal, are 
superseded by M. R. App. Civ. P., Rules 
1 and 4 to 6. 


(9739, 9740) Superseded—M. R. App. Civ. P., Rules 


ceedings and undertaking on appeal, are 
superseded by M. R. App. Civ. P., Rules 
Oran 5 


In all cases where an 


undertaking is required on appeal by the provisions of sections 93-7901 
to 93-7908, a deposit in the court below of the amount of the judgment 
appealed from, and three hundred dollars in addition, shall be equivalent 
to filing the undertaking; and in all such cases the undertaking or deposit 
may be waived by the written consent of the respondent. 


History: En. Sec. 388, p. 112, Cod. 
Stat. 1871; re-en. Sec. 417, p. 153, L. 1877; 
re-en. Sec. 417, Ist Div. Rev. Stat. 1879; 
re-en. Sec. 430, 1st Div. Comp. Stat. 1887; 
amd. Sec. 1732, C. Civ. Proc. 1895; re-en. 
Sec. 7108, Rev. C. 1907; re-en. Sec. 9741, 
R. C. M. 1921; amd. Sup. Ct. Ord. 11020, 


eff. January 1, 1966. Cal. C. Civ. Proc. 
Sec. 948. 


Amendments 


The 1965 amendment rewrote this sec- 
tion. For previous text, see parent vol- 
ume. 


93-8014 


93-8014 to 93-8025. 


Supersession 


These sections (Secs. 260, 271, 273, pp. 
96, 99, 100, Bannack Stat.; Sec. 342, p. 
204, L. 1867; Secs. 418, 426 to 428, pp. 
Tesenl 5Oy Lowi S// ecco 1/33 tOgl/ son ZoZ, 
1739 to 1744°GS Civ Procemsvanrabec. 
2x Chas dSseduey | 90 As ecw3, 2@Gh. A2y L. 
1007ke Seer lwGh 47.0ii5.1909., Seca Zero 


CIVIL PROCEDURE 


(9742 to 9753) Superseded—M. R. App. Civ. P. 


14... Chi.2225,6 Lal 921s SeGug de: 8 iene ane 
1925; Sec, lwches/ad. 1929), telatingere 
appeals from district courts, are super- 
seded by the Rules of Appellate Civil 


Procedure. For designation of super- 
seding rule see M. R. App. Civ. P., 
Table aa: 


CHAPTER 86—COSTS AND DISBURSEMENTS—COST BILL— 
SU LLUN geOR MASP AL EE ELS 


93-8602. 


Attorney’s Fees 

On foreclosure of mortgage, federal tax 
lien took priority over attorney’s fees al- 
lowed under section 93-8613 since attor- 
ney’s lien failed to meet “choate” test at 


93-8605. 


References 


State ex rel. Gage v. District Court, 148 
M 284, 419 P 2d 746, 748. 


93-8606. 


References 


Stalcup v. Montana Trailer Sales & 
Equipment Co., 146 M 494, 409 P 2d 542. 


93-8613. 


Priority of Claim 


On foreclosure of mortgage, federal tax 
lien took priority over attorney’s fees al- 
lowed under this section since attorney’s 


93-8618. 


Attorney Fees 


Attorney fees are not included as costs 
under this section, so that if such costs 
are not allowed under section 21-137, 
which requires showing by motion that 
wife cannot take an appeal without the 
allowance, she is not entitled to them on 
execution under section 93-8621. State ex 


93-8621. 


Execution Void 


In divorce proceeding, inclusion in 
memorandum of both allowable statutory 
costs under section 21-137 and attorney’s 
fee, to which the wife was not entitled be- 
cause of failure to file motion on appeal, 
constituted noncompliance with this sec- 


(9787) When allowed, of course, to the plaintiff. 


the time the amount of federal taxes 
owed on the property was fixed. First 
Nat. Bank of Lewistown v. Tilzey, 238 F 
Supp 750. 


(9790) When the several defendants are not united, etc. 


(9791) Costs of appeal discretionary with the court, etc. 


(9798) Counsel fees on foreclosure. 


lien failed to meet “choate” test at the 
time the amount of federal taxes owed on 
the property was fixed. First Nat. Bank 
of Lewistown v. Tilzey, 238 F Supp 750. 


(9802) What are costs and disbursements. 


rel. Sowerwine v. District Court, 145 M 
375, 401 P 2d 568. 


References 

Kintner v. Harr, 146 M 461, 408 P 2d 
487; State ex rel. Ald, Inc. v. District 
Court, 147 M 221, 410 P 2d 944. 


(9805) Costs on appeal—how claimed. 


tion and made the execution void. State 
ex rel. Sowerwine v. District Court, 145 
M 375, 401 P.2d 568. 


References 


State ex rel. Ald, Inc. v. District Court, 
147 M 221, 410 P 2d 944. 
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CERTIORARI 


93-9002 


CHAPTER 89—UNIFORM DECLARATORY JUDGMENTS ACT 


93-8901. (9835.1) Scope. 


NOTE.—Uniform State Law. In addi- 
tion to the states listed in the note in the 
parent volume the following also have 
adopted the Uniform Declaratory Judg- 
ments Act: Oklahoma and Virginia. 


Supreme Court 


Supreme court could accept original ju- 
risdiction in suit for declaratory judgment 
where statute which taxed nonresident 
contractors indiscriminately was declared 
unconstitutional, since supreme court was 
a court of record and under its own rules 
could accept original jurisdiction in emer- 
gency situations. State ex rel. Schultz- 
indsay ¢Constr...Co. v2. state Board vot 
Equalization, 145 M 380, 403 P 2d 635. 


93-8906. (9835.6) Discretionary. 


Discretion of Court 


In absence of showing of abuse of dis- 
cretion, refusal of lower court to rule on 
issue for reason that decree would not 
terminate controversy or remove uncer- 
tainty will not be reversed. Helena Valley 
Irrig. Dist. v. State Highway Commission, 
150 M 192, 433 P 2d 791. 


Dismissal of Action 


Court did not abuse its discretion in 
_ dismissing insurance company’s action for 


93-8909. (9835.9) Jury trial. 
References 


Mahan y. Hardland, 147 M 78, 410 P 
2d 156. 


93-8911. (9835.11) Parties. 


Dismissal of Action 


Court could take into account this sec- 
tion in refusing to grant declaratory judg- 
ment in favor of insurance company 
which claimed that defendant’s policy was 
void when accident in which he was in- 
volved occurred because there were other 
parties not joined and therefore the declar- 


93-8912. (9835.12) Construction. 
References 


Harrer v. Northern Pacific Ry. Co., 147 
M 130, 410 P 2d 713. 


Termination of Annexation Proceedings 


Where a majority of the resident free- 
holders of a first class city validly pro- 
tested proposed annexation under section 
11-403 (1), but city council instead of 
terminating the annexation proceedings 
took arbitrary action, mandamus was 
proper to compel council to terminate 
the process. This chapter did not furnish 
the protestants a plain, speedy and ade- 
quate remedy. State ex rel. Konen v. City 
of Butte, 144 M 95, 394 P 2d 753, 757. 


References 


Harrer v. Northern Pacific Ry. Co., 147 
M 130, 410 P 2d 713. 


declaratory judgment that defendant’s 
policy was void because obtained by 
fraud, since, under section 93-8911, there 
were possible parties not joined, defend- 
ant having been in an accident several 
months prior to expiration of the policy, 
and under this section, court could refuse 
to enter the judgment on the basis that it 
would not terminate the controversy as 
to all parties. Empire Fire & Marine Ins. 
Co. v. Goodman, 147 M 396, 412 P 2d 569. 


atory judgment would not terminate the 
controversy should other parties sue de- 
fendant. Empire Fire & Marine Ins. Co. 
v. Goodman, 147 M 396, 412 P 2d 569. 


References 


Harrer v. Northern Pacific Ry. Co., 147 
M. 130, 410 P 2d 713. 


CHAPTER 90—CERTIORARI (WRIT OF REVIEW) 


93-9002. 


References 


Mailey v. Board of County Commrs., 
142 M 505, 385 P 2d 74. 


o7 


(9837) When and by what courts granted. 


93-9008 


93-9008. 


References 


Mailey v. Board of County Commrs., 
142 M 505, 385 P 2d 74. 


CIVIL PROCEDURE 


(9843) The review under the writ, extent of. 


CHAPTER 91—MANDAMUS (WRIT OF MANDATE) 


93-9102. 


Discretionary Actions 

Mandamus lies only to compel perform- 
anee for ai act, not’ to**correct action 
already done, so that where state board 
of land commissioners exercised discre- 
tion in awarding lease of land to lowest 
bidder, mandamus was not the proper 
writ to pursue in seeking a remedy. State 
ex rel. Thompson v. Babcock, 147 M 46, 
409 P 2d 808. 


Termination of Annexation Proceedings 
Where a majority of the resident free- 


93-9103. 


Appealable Matters 


Engineer seeking registration from state 
board had no right to a writ of mandamus 
where discretion of the board was subject 


93-9112. 


References 


State ex rel. Thompson v. Babcock, 147 
M 46, 409 P 2d 808. 


(9848) When and by what court issued. 


holders of a first class city validly pro- 
tested proposed annexation under section 
11-403 (1), but city council instead of 
terminating the annexation proceedings, 
took arbitrary action, mandamus was 
proper to compel council to terminate the 
process. The Uniform Declaratory Judg- 
ments Act (93-8901 to 93-8916) did not 
furnish the protestants a plain, speedy 
and adequate remedy. State ex rel. Konen 
Meee ap of Butte, 144 M 95; 394 P 2d 753, 


(9849) Writ—when and upon what to issue. 


to review under section 66-2345. Helden- 
brand v. Montana State Board of Regis- 
tration for Professional Engineers and 
Land Surveyors, 147 M 271, 411 P 2d 744. 


(9858) Damages, costs and peremptory mandate, etc. 


CHAPTER 92—PROHIBITION—WRIT OF 


93-9201. 


Municipal Corporation 


Lower court properly refused petition 
for writ of prohibition against city acting 
within jurisdiction since writ lies only 
when municipal corporation acts without 
or in excess of jurisdiction. State ex rel. 


(9861) Prohibition defined. 


Pat Griffin ‘Coiw. (City, of «Butte, Tol ae 
546, 445 P 2d 739. 


References 


State ex rel. Belwin, Inc. v. Davison, 
148 M 345, 420 P 2d 842, 844. 


CHAPTER 97—FORCIBLE ENTRY AND UNLAWFUL DETAINER— 
ACTIONS FOR 


93-9703. 


Agricultural Tenant Holding Over 


Statute gives agricultural tenant right 
to hold over for no other purpose than to 
harvest crops and protect investment and 
does not mean that tenant can exercise 
option to purchase contained in expired 
lease. Miller v. Meredith, 149 M 125, 423 
P 2d 0995: 


Landlord-tenant Relationship Required 


An action for unlawful detainer can 
succeed only where the relation of land- 
lord-tenant exists. Kransky v. Hensleigh, 
146 M 486, 409 P 2d 537. 


(9889) Unlawful detainer defined. 


Unlawful Ejectment 


In case of unlawful ejectment, plaintiff, 
who had farmed land for three years, pay- 
ing one third of each crop as rent, was 
not a sharecropper but a tenant with an 
interest in the land for a term and it was 
proper for the judge to instruct the jury 
that if plaintiff held without notice to quit 
more than sixty days after expiration of 
his term he was deemed to be holding 
by permission of the defendant-landlords 
and not guilty of unlawful detainer. Ken- 
field v. Curry, 145 M 174, 399 P 2d 999. 


EMINENT DOMAIN 93-9905 


CHAPTER 98—CONTEMPTS 


93-9801. (9908) What acts or omissions are contempts. 


References 


Weinheimer v. Scott, 143 M 243, 388 P 
2d 790. 


CHAPTER 99—EMINENT DOMAIN 


Section 93-9905. Facts necessary to be found before condemnation. 
93-9913. The date with respect to which compensation shall be assessed. 


93-9904. (9936) Private property defined—classes enumerated. 


Underpass and 393.42 acres on the south side of the 


Where 40.89 acres of ranch land were highway, trial court in its preliminary 
taken by the state highway commission as Order of condemnation properly ordered 
a right of way for an interstate highway, the commission to construct and maintain 
consisting of four lanes in width and fully at its own expense an underpass leading 
controlled access, which split the remain- from one side of the highway to the other. 
ing land into two divisions, leaving 432.69 State ex rel. State Highway Commission 
acres, on which farm headquarters was Vv- Wheeler, 148 M 246, 419 P 2d 492, 496. 


located, on the north side of the highway 


93-9905. (9937) Facts necessary to be found before condemnation. 1 
and 2, * * * [Same as parent volume. | 


3. If already appropriated to some public use, that the public use to 
which it is to be applied is a more necessary public use. The plaintiff or 
defendant, or any party interested in the proceedings, can appeal to the 
supreme court from any finding or judgment made or rendered under this 
chapter, as in other cases. Such appeal does not stay any further proceed- 
ings under this chapter, except that the district court on motion or ex 
parte may grant a stay for such period of time and under such conditions 
as the court deems proper. 


History: En. Sec. 583, p. 191, L. 1877;  fendant to show fraud, abuse of discretion 
re-en. Sec. 583, Ist Div. Rev. Stat. 1879; or arbitrary action in order to defeat the 
re-en. Sec. 601, Ist Div. Comp. Stat. commission’s action, while the commis- 
1887; amd. Sec. 2214, C. Civ. Proc. 1895; sion had only to establish that the taking 
re-en. Sec. 7334, Rev. C. 1907; re-en. Sec. of the property was reasonably necessary 
9937, R. C. M. 1921; amd. Sup. Ct. Ord. for rebuilding the highway. State High- 
11020, eff. January 1, 1966. Cal. C. Civ. way Commission vy. Crossen-Nissen Co., 


Proc. Sec. 1241. 145 M 251, 400 P 2d 283. 
Advisory Committee’s Note Condemnor’s Discretion 
Subdivision (f) Rule 41, M. R. App. Highway commission did not abuse its 


Civ. P., amends the provision of subdivi- discretion in taking farm land by eminent 
sion 3 of this section to permit the district domain even though it was shown that 
court to stay proceedings on appeals in town through which old highway had 
eminent domain cases, as is permitted by passed would be financially harmed and 
Rule 7(a) of these rules in other cases. bypass would cost more to build, since 
See Tables A, B, C, M. R. App. Civ. P. the resulting savings in travel costs to 


for reference to other amendments. highway users, in addition to the compen- 
sation paid the petitioners, offset disad- 
Amendments vantages claimed by them. State Highway 
The 1965 amendment added the excep- Commission v. Crossen-Nissen Co., 145 
tion at the end of the section. M 251, 400 P 2d 283. 
Burden of Proof Necessity of Use 
Where commission condemned defend- Even when necessity has been chal- 


ant’s land to build bypass through it lenged on the ground of arbitrariness or 
rather than reconstruct highway through  excessiveness of the taking, condemnor 
town, it became incumbent upon the de- | still has discretion to determine the loca- 
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tion, route and area of the dand “to «be 
taken. State Highway Commission v. 
Crossen-Nissen Co., 145 M 251, 400 P 2d 
283. 

The word “necessary” as used in this 
section does not mean that the property 
must be indispensable to the proposed 
project, but that it must be reasonably 
requisite and proper for the accomplish- 


93-9906. 


References 


State Highway Commission v. Daniel- 
sen, 146 M 539, 409 P 2d 443. 


93-9911. 


Underpass 


Where 40.89 acres of ranch land were 
taken by the state highway commission 
as a right of way for an interstate high- 
way, consisting of four lanes in width and 
fully controlled access, which split the re- 
maining land into two divisions, leaving 
432.69 acres, on which farm headquarters 
was located, on the north side of the 


93-9912. 


Apportionment of Damages 


It was not error for the jury to express 
its award of damages separately to lessor 
and lessee rather than state a single lump 
sum when such award was not excessive, 
was supported by substantial evidence, 
and did not reflect an increased valuation 
due solely to a distribution of interest. 
State Highway Commission v. City Serv- 
ice Co., 142 M 559, 385 P 2d 604. 


Expert Testimony as to Value 


Testimony of expert witnesses showing 
that although presently used for agricul- 
tural purposes, highest and best use of 
land was for residential subdivision, show- 
ing comparative values of similar land in 
same geographical area, and showing how 
property could have been subdivided and 
how highway running through it detracted 
from its suitability for subdivision, was 
sufficient to sustain jury’s verdict as 
against contention of state that expert wit- 
nesses based their opinions on mere spec- 
ulation. Montana State Highway Commis- 
sionive Jacobs, 150. M)322..435. Pi2d:274. 


Measure of Damages—Leasehold 
Interests 

The proper value of a leasehold interest 
is the fair market value not the market 
value less future rent to be paid. State 


Highway Commission v. City Service 
Coli 142M 559) 385 Pe2d 604: 


Severance Damages 
While it is proper for the trial court to 
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ment of the purpose for which it is sought 
under the peculiar circumstances of each 


case. State Highway Commission  v. 
Crossen-Nissen Co., 145 M 251, 400 P 2d 
283. 

References 


State Highway Commission v. Daniel- 
sen, 146 M 539, 409 P 2d 443. 


(9938) Parties may make location—may enter, etc. 


(9943) Power of court—preliminary condemnation order. 


highway and 393.42 acres on the south 
side of the highway, trial court in its pre- 
liminary order of condemnation properly 
ordered the commission to construct and 
maintain at its own expense an underpass 
leading from one side of the highway to 
the other. State ex rel. State Highway 
Commission v. Wheeler, 148 M 246, 419 
P 2d 492, 496. 


(9944) Appointment and meeting of commissioners. 


determine whether there has been an im- 
pairment of access, the question of the 
extent to which access has been impaired 
is for the jury, and it was not error for 
the court to refuse to give instructions to 
the effect that all means of access to the 
defendant’s property had been destroyed. 
State Highway Commission v. Manry, 
143 M 382, 390 P 2d 97. 


To determine what is “remainder” of 
property taken under statute providing for 
damages for depreciation in value of por- 
tion of land not sought to be condemned, 
there are generally three tests:.(1) unity 
of ownership, (2) contiguity, (3) unity of 
use; claimant who conveyed part of tract 
of subsequently condemned land to cor- 
poration was not entitled to compensation 
for depreciation in-value to land he still 
held because claimant and _ corporation 
were two distinct owners and hence unity 
of ownership was absent even though 
claimant was majority shareholder of cor- 
poration and lands were contiguous. Mon- 
tana State Highway Commission v. Rob- 
ertson & Blossom Inc., 151 M 205, 441 
Pi2d 18k. 


Verdict Form 


It was not prejudicial error for the 
trial judge to give the jury a verdict form 
which was in accord with this section and 
which verdict was not out of proportion 
to the damage done the defendant. State 
Highway Commission y. Manry, 143 M 
382, 390 P 2d 97. 


EMINENT DOMAIN 93-9918 


93-9913. (9945) The date with respect to which compensation shall 
be assessed. For the purpose of assessing compensation the right thereto 
shall be deemed to have accrued at the date of the service of the summons, 
and its actual value as of that date shall be the measure of compensation 
for all property to be actually taken, and the basis of depreciation in 
value of property not actually taken, but injuriously affected. This shall 
not be construed to limit the amount of compensation payable by the 
state highway commission under the provisions of any legislation enacted 
pursuant to the Federal Highway Beautification Act of 1965. If an order 
be made letting the plaintiff into possession, as provided in section 93- 
9920, the full amount finally awarded shall draw lawful interest from 
the date on which the property owner surrenders possession of the prop- 
erty in accordance with the terms of such order to the earlier of the 
following dates. 


(a) The date on which the right to appeal to the Montana supreme 
court expires, or if appeal is filed, to the date of final decision by the 
supreme court, or 


(b) The date on which the property owner withdraws from court 
the full amount finally awarded. 


If the property owner withdraws from court a fraction of the amount 
finally awarded, interest on such fraction shall cease on the date it is 
withdrawn but interest on the remainder of the amount finally awarded 
shall continue to the earlier of the aforesaid dates defined in (a) and (b) 
of this section. None of the amount finally awarded shall draw interest 
after the date on which the right to appeal to the Montana supreme court 
expires. No improvements put upon the property, subsequent to the date 
of the service of summons, shall be included in the assessment of com- 
pensation or depreciation in value, nor shall the same be used as the basis 
of computing such compensation or depreciation. 


History: En. Sec, 591, p. 194, L. 1877; the end of the first paragraph for “date 
re-en. Sec. 591, lst Div. Rev. Stat. 1879; of receipt of the award or any portion 
re-en. Sec. 609, Ist Div. Comp. Stat. thereof’; and substituted the first two 
1887; amd. Sec. 2222, C. Civ. Proc. 1895; sentences of the final paragraph for “pro- 
re-en. Sec. 7342, Rev. C. 1907; re-en. Sec. vided, however, that interest shall not be 
9945, R. C. M. 1921; amd. Sec. 1, Ch. 133, allowed or paid on so much thereof as 
L. 1957; amd. Sec. 5, Ch. 234, L. 1961; = shall have been paid to the landowner in- 
amd. Sec. 1, Ch. 182, L. 1965; amd. Sec. volved or withdrawn by such landowner 
1 Ch? 187;,-L. 19673,amd. Sec..12,,Ch. 212, trom the’ court.” 


L. 1969. Cal. C. Civ. Proc. Sec. 1249. The 1967 amendment added to the first 
: . sentence of the initial paragraph, “and the 

Compilers’ Notes reasonable cost of removal of all neces- 

The Federal Highway Beautification sary personal property from the condem- 
Act of 1965, referred to in the first para- ned real property within a reasonable dis- 
graph of this section, is compiled in the tance in the area, not to exceed the sum 
United States Code as Tit. 23, secs. 131, of six thousand dollars ($6,000) in the 


136 and 319. case of a business, farm or ranch reloca- 
tion, and not to exceed the sum of four 
Amendments hundred dollars ($400) in any other case’; 


The 1965 amendment divided the sec- inserted the second sentence; and, at the 
tion into paragraphs; substituted “full end of subparagraph (a), added “if appeal 
amount finally awarded” for “amount 18 filed to the date of final decision by the 
awarded” before “shall draw lawful in- Supreme court, or. 
terest” in the third sentence of the first The 1969 amendment deleted the provi- 
paragraph; substituted “earlier of the fol- sion, inserted by the 1967 amendment, 
lowing dates” and clauses (a) and (b) at concerning removal of personalty. 


Al 


93-9915 


Separability Clause 


Section 2 of Ch. 182, Laws 1965 read 
“If any section, paragraph, sentence, 
clause or provision of this act shall for 
any reason be held invalid or unen- 
forceable, the invalidity or unenforce- 
ability thereof shall not affect any of 
the remaining sections, paragraphs, sen- 
tences, clauses or provisions of this act.” 


Repealing Clause 


Section 3 of Ch. 182, Laws 1965 read 
“All acts, or parts thereof, inconsistent 
herewith are hereby repealed to the ex- 
tent only of such inconsistency. This re- 
pealer shall not be construed to revive any 
act or part thereof, heretofore repealed.” 


Effective Date 


Section 4 of Ch. 182, Laws 1965 pro- 
vided the act should be in effect from and 
after its passage and approval. Approved 
March 4, 1965. 


Appeal 

In eminent domain proceedings the 
findings of the district court will gener- 
ally not be disturbed on appeal unless 
they are so obviously and palpably out 
of proportion to the injury done as to be 
in excess of just compensation provided 
for by section 14, article III of the Mon- 
tana constitution. State Highway Com- 
mission v. Woodcock, 147 M 291, 411 P 
MUAY & 


Assessment of Compensation 


Where condemnee’s house was between 
50 and 60 years old and had been con- 
verted into a multiple family dwelling, 
court did not err in excluding evidence of 
reconstruction costs or comparable sales 
elsewhere in determining value of the 
property since there was no way of deter- 
mining depreciation of the old house in 
arriving at reconstruction cost figures, 
nor were there sufficient comparable sales 
in the area. State Highway Commission 
v. Tubbs, 147 M 296, 411 P 2d 739. 


Commercial Use 


Where state highway commission in 
order to show public access to highway 
presented two appraisal witnesses to show 
that there was access at a certain exit in 
which case there would be no loss of 
commercial usefulness, it was quite proper 
and necessary to rebut this testimony and 
to let the jury know the type of easement 
provided for the access exit. State ex rel. 
State Highway Commission v. Wheeler, 
148 M 246, 419 P 2d 492, 498. 


93-9915. 


Apportionment of Damages 
It was not error for the jury to express 
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Cost of Moving Personal Property 


Where friends of condemnees gratu- 
itously aided them in moving personal 
property from condemned realty, con- 
demnees were not entitled to recover the 
costs of their friends’ labor as an element 
of damages. State Highway Commission 
v. Manry, 143 M 382, 390 P 2d 97. 


Depreciation on Inventory 


This section requires the state to pay 
for any damage to personal property re- 
moved from condemned land including 
any depreciation in the inventory value 
of such property. State Highway Com- 
mission v. City Service Co., 142 M 559, 
385 P 2d 604. 


Improvements 


In eminent domain proceeding trial 
court did not err in excluding evidence 
concerning improvement of sole access 
road to ranch property remaining after 
state highway commission had taken part 
of the property for right of way for inter- 
state highway, where any changes in ac- 
cess were made after the date of service 
of the summons in the condemnation ac- 
tion. State ex rel. State Highway Com- 
mission v. Wheeler, 148 M 246, 419 P 2d 
492, 497. 


Market Value 


The proper value of a leasehold interest 
is the fair market value not the market 
value less future rent to be paid. State 
Highway Commission v. City Service Co., 
142 M 559, 385 P 2d 604. 

Where state not only took part of 
plaintiff's land, but also eliminated an old 
channel of water and diked up a new 
channel, thus creating a flood basin on 
plaintiff's land, evidence of actual results 
of taking was proper, even though land 
values are usually measured as of the date 
of summons. State Highway Commission 
v. Biastoch Meats, Inc., 145 M 261, 400 
PP 2d 274: 

When there is a market for the type of 
property being condemned, and the prop- 
erty has no other intrinsic value, courts 
will adopt a market value in determining 
the actual value of the property, which is 
nothing more than the price resulting 
from fair negotiations between a willing 
seller and buyer. State Highway Com- 
mission v. Tubbs, 147 M 296, 411 P 2d 739. 


References 


State Highway Commission v. Church- 
well, 146 M 52, 403 P 2d 751. 


(9947) Appeal from assessment of commissioners. 


its award of damages separately to lessor 
and lessee rather than state a single lump 
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sum when such award was not excessive, due solely to a distribution of title. State 
was supported by substantial evidence, Highway Commission v. City Service Co., 
and did not reflect an increased valuation 142 M 559, 385 P 2d 604. 


93-9917. (9949) Payment of damages or deposit of bond therefor. 


Delay in Payment of Damages to pay by alleging that it had no notice 
In eminent domain proceedings where’ of the entry of judgment when the com- 
the state highway commission did not mission itself had caused the judgment to 
move within thirty days as required by be entered. Robertson v. State Highway 
this section, it could not excuse its failure Commission, 148 M 275, 420 P 2d 21, 24. 


93-9918. (9950) Damages—to whom paid. 


Delay in Payment of Damages Stay of Execution 


In eminent domain proceeding where Where state highway commission filed 
the state highway commission did not notice of appeal and perfected their ap- 
move within thirty days as required by peal after writ of execution under this 
section 93-9917, it could not excuse its section had issued, the appeal stayed the 
failure to pay by alleging that it had no judgment although no bond was filed as 
notice of the entry of the judgment when’ required by section 93-8011 since under 
the commission itself had caused the Rule 62(e), no security was required from 
judgment to be entered. Robertson v. the state. Robertson v. State Highway 
State Highway Commission, 148 M 275, Commission, 148 M 275, 420 P 2d 21, 24. 
420 P 2d 21, 24. 


93-9920. (9952) Putting plaintiff in possession. 


References opinion); State Highway Commission v. 
State Highway Commission v. Schmidt, Churchwell, 146 M 52, 403 P 2d 751. 
143 M 505, 391 P 2d 692 (concurring 


CHAPTER 301—EVIDENCE—DEFINITIONS—KINDS AND DEGREES OF 
93-301-11. (10498) Prima-facie evidence defined. 


Ownership of Cattle ners to recover assets transferred by de- 

Although under sections 46-606 and 67- ceased during his last illness, evidence 
308 prima facie the owners of the re- that deceased had a half interest in part- 
corded brand have the same interest in nership cattle and failure of defendants 
the cattle bearing their brand as shown _ to produce any of the partnership records 
in brand record, joint ownership of the at the trial in the lower court, sustained 
cattle may be contradicted and overcome finding that heir of deceased had over- 
by other evidence under this section. come the prima facie showing of one-third 
Marshall v. Minlschmidt, 148 M 263, 419 interest in the partnership cattle arising 
P 2d 486, 490. from the recording of the brand in name 

In action by administrator of estate of of three persons. Marshall v. Minl- 
deceased partner against surviving part- schmidt, 148 M 263, 419 P 2d 486, 491. 


CHAPTER 401—EVIDENCE—GENERAL PRINCIPLES OF 
93-401-4. (10508) Witness presumed to speak the truth. 


Accomplice as Witness convicted felon, was for the jury. State 
In a first degree burglary case the cred- v. Barick, 143 M 273, 389 P 2d 170. 
ibility of the defendant’s accomplice, a 


93-401-7. (10511) Declarations which are a part of the transaction. 


_ Time between Transaction and Declara- aytomobile concerning speed at which he 
tion was traveling was admissible even though 

In a negligence action by passenger of made some ten minutes after collision. 
car struck by truck, testimony of truck Blevins v. Weaver Constr. Co., 150 M 158, 
driver concerning declarations of driver of 432 P 2d 378. 
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93-401-9. (10513) Declaration of decedent evidence of pedigree. 


References 
Cited in Bender v. Bender, 144 M 470, 
6972P. 2d 957? 


93-401-11. (10515) When part of the transaction proved, etc. 


References 


State Highway Commission vy. Church- 
well, 146 M 52, 403 P 2d 751. 


93-401-12. (10516) Contents of writing—how proved. 


Laboratory Test Results prejudicial where the testimony was 

In an action for damages for death of brought out properly later without ob- 
dairy cows and losses occasioned by pois- jection. Hopkins v. Ravalli County Elec- 
oning, allowing cattle owner to testify con- tric Cooperative, Inc., 144 M 161, 395 P 
cerning laboratory test results was not 2d 106, 109. 


93-401-13. (10517) An agreement reduced to writing deemed the whole. 


References Country Club Tower Corp., 146 M 87, 405 


State Highway Commission vy. Church- P 2d 432. 
well, 146 M 52, 403 P 2d 751; Thisted v. 


93-401-15. (10519) Construction of statutes and instruments, etc. 


References 2d 482- Wolk vu Standard sLitensee ee 
In re’ Jones’ Estate, 146 M 439, 408 P dent Ins. Co., 147 M 460, 416 P*2d 11) 17, 


93-401-17. (10521) The circumstances to be considered. 


References Tower Corp., 146 M 87, 405 P 2d 432; 
Close v. Ruegsegger’s Estate, 143 M 32, Ryan v. Ald, Inc., 146 M 299, 406 P 2d 
SOO .E-2d17 09" Litisted vy. County Club” "373: 


93-401-26. (10530) Affirmative only can be proved. 


Notice References 
Where plaintiff alleged giving of notice Colarchik v. Watkins, 144 M 17, 393 P 
which defendant denied, notice or lack 2d 786. 
thereof was put in issue and plaintiff had 
burden of proof. Glacier General Assur- 
ance Co. v. State Farm Mutual Automo- 
bilevIns.%Co.,-150.M 452,436, 2d.533. 


93-401-27. (10531) Facts which may be proved on trial. 


Admission by Living Person Council and Montana Highway Patrol in 

In an action by property owner against connection with determining speed from 
church camp for damage from fire begun Skidmarks, was qualified to give expert 
by camp counselor, letter written by coun- ©Pinion evidence as to speed of defend- 
selor admitting starting fire accidently was ant’s automobile, even though he had re- 
inadmissible as declaration against inter- tired from highway patrol some six years 
est since counselor, although unavailable Previously, had first heard of accident two 
to testify, was not dead within require- weeks before trial, did not measure drag 
ment of subdivision 4. MacDonald v. factor or coefficient of friction on par- 
Protestant Episcopal Church, 150 M 332, ticular road surface involved and, as mere 


435. Pa 360. highway patrolman, would not have been 
permitted to testify to investigation made 
Expert Testimony year and one-half after accident. Graham 


Ex-highway patrolman, who had twenty Vv. Rolandson, 150 M 270, 435 Po2d?20a: 
years’ experience investigating automo- 
bile accidents, including determinations of References 
speed from skidmarks and surrounding Cited in Bender vy. Bender, 144 M 470, 
circumstances, and was skilled in use of 397 P 2d 957; McReynolds v. McRey- 
graphs and charts used by National Safety nolds, 147 M 476, 414 P 2d 531. 
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RECORDS AS EVIDENCE 


93-801-5 


CHAPTER 501—EVIDENCE—JUDICIAL NOTICE OF FACTS AND 
FOREIGN LAWS 


93-501-1. 
Actual Knowledge 


The burden of proof is on the individual 
litigant, and the courts are not required 
by the doctrine of judicial notice to in- 
form themselves of facts not within the 
actual knowledge of the court, nor need 
the courts take judicial notice of a fact 
or facts when the party desiring such 
notice does not request it. Holtz v. Bab- 
cock, 143 M 341, 390 P 2d 801. 


(10532) Certain facts of general notoriety assumed to be, etc. 


Succession to Office 


The court took notice that upon his 
death the governor was succeeded as pro- 
vided by law. Holtz v. Babcock, 143 M 
341, 389 P 2d 869. 


References 


Rambur v. Diehl Lumber Co., 144 M 
84, 394 P 2d 745, 749; State v. Peters, 146 
M 188, 405 P 2d 642. 


CHAPTER 701I—EVIDENCE—WITNESSES 


93-701-1. 


References 


State v. Barick, 143 M 273, 389 P 2d 
170. 


(10533) Witness defined. 


93-701-2. 
Felony Conviction 


An accomplice may testify in a criminal 
case even though he is a convicted felon 


93-701-3. 
References 


aye Vi Barrick, 143 M. 273, 3007. cd 
170. 


93-701-4. 


Criminal Actions 

The physician-patient privilege under 
subsection (4) of this section is not avail- 
able to a defendant in a criminal action 
since the provision in section 94-7209 in- 
corporating the civil rules of evidence 
into-the criminal law “except as otherwise 
provided” pertains to the language of sub- 


(10534) All persons capable of perceptions, etc. 


at the time of his testimony. State v. 
Barick, 143 M 273, 389 P 2d 170. 


(10535) Persons who cannot be witnesses. 


(10536) Persons in certain relations cannot be examined. 


section (4) which specifically limits the 
privilege to civil actions. State v. Camp- 
bell, 146 M 251, 405 P 2d 978. 


References 


eae t v, Barick:<143,.M2/3.:389 PB 2d 
170. 


CHAPTER 801—EVIDENCE—UNIFORM BUSINESS RECORDS AS 
EVIDENCE ACT—UNIFORM PHOTOGRAPHIC COPIES OF 
BUSINESS AND®PUBEIC*RECORDS AS. EVIDENCELACL 


Section 93-801-5. Reproductions of originals. 


93-801-1. ‘“Business”’ defined. 


NOTE.—Uniform State Law. In addi- 
tion to the states listed in the note in the 
parent volume the following also have 


adopted the Uniform Business Records 
as Evidence Act: Connecticut, Michigan, 
and Rhode Island. 


93-801-5. Reproductions of originals. If any business, institution, 
member of a profession or calling, or any department or agency of 
government, in the regular course of business or activity has kept or re- 
corded any memorandum, writing, entry, print, representation or com- 
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93-901-1 CIVIL PROCEDURE 

bination thereof, of any act, transaction, occurrence or event, and in the 
regular course of business has caused any or all of the same to be record- 
ed, copied or reproduced by any photographic, photostatic, microfilm, 
microcard, miniature photographic, or other process which accurately 
reproduces or forms a durable medium for so reproducing the original, 
the original may be destroyed in the regular course of business unless 
its preservation is required by law. Such reproduction, when satisfac- 
torily identified, is as admissible in evidence as the original itself in 
any judicial or administrative proceeding, whether the original is in 
existence or not, and an enlargement or facsimile of such reproduction 
is likewise admissible in evidence, if the original reproduction is in 
existence and available for inspection under direction of court. The intro- 
duction of a reproduced record, enlargement or facsimile, does not pre- 
clude admission of the original. 


History: En. Sec. 1, Ch. 100, L. 1953; 
amd. Sec. 1, Ch. 160, L. 1969. 


Amendments 

The 1969 amendment deleted a limita- 
tion in the first sentence that original may 
be destroyed unless “held in a custodial 
or fiduciary capacity.” 


NOTE.—Uniform State Law. In addi- 
tion to the states listed in the note in 
the parent volume the following also have 
adopted the Uniform Photographic Cop- 
ies of Business and Public Records as 
Evidence Act: Arkansas, Delaware, 
Michigan, and West Virginia. 


CHAPTER 901I—EVIDENCE—UNIFORM OFFICIAL REPORTS AS 
EVIDENCE ACT 


93-901-1. 


NOTE.—Uniform State Law. Sections 
93-901-1 through 93-901-5 constitute the 
“Uniform Official Reports as Evidence 
Act” approved by the National Confer- 
ence of Commissioners on Uniform State 


Official reports admissible as evidence. 


tucky, Louisiana, Maine, Maryland, Min- 
nesota, Missouri, Nebraska, New Jersey, 
North Dakota, Ohio, Oklahoma, Oregon, 
Pennsylvania, Rhode Island, South Caro- 
lina, South Dakota, Tennessee, Texas, 
Washington, Wisconsin, Wyoming, and 
also in the Virgin Islands. 


Laws in 1936 and adopted in various 
forms in Delaware, Florida, Hawaii, 
Idaho, Illinois, Indiana, Kansas, Ken- 
CHAPTER 1001I—EVIDENCE—PUBLIC WRITINGS 
93-1001-9. (10547) Constitution and statutes. 
References 


State ex ‘rel. Peery v.\ District’ Court, 
145 M 287, 400 P 2d 648. 


93-1001-19. 


References 


In re Hosova’s Estate, 143 M 75, 387 
P 2d 305. 


93-1001-30. 


References 


Holtz v. Babcock, 143 M 341, 390 Pi zd 
801. 
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(10557) Copy of a foreign record—when evidence. 


(10568) Manner of proving other official documents. 


INDIRECT EVIDENCE 


93-1301-7 


CHAPTER 1301I—EVIDENCE—INDIRECT—INFERENCES 
AND PRESUMPTIONS 


93-1301-2. 


Inference Distinguished from Suspicion 


An inference is to be distinguished from 
mere suspicion which is “the act or an 
instance of suspecting: imagination or ap- 
prehension of something wrong or hurt- 


93-1301-3. 


References 


aes v. Barick, 143 M 273, 389 P 2d 
170. 


93-1301-4. 


References 


epg v. Barick, 143 M 273, 389 P 2d 
170. 


93-1301-6. 


Deed from Mother to Son 


Conclusive presumption was not estab- 
lished in situation where court refused to 
impose constructive trust upon lands 
deeded to son by aged mother. Bodine v. 
Bodine, 149 M 29, 422 P 2d 650. 


Estoppel by Own Acts 


The doctrine of equitable estoppel set 
forth in subdivision 3 of this section is 


93-1301-7. 


Subdivision 4 


Deceased was presumed to have taken 
ordinary care of his own concerns, how- 
ever plaintiff's evidence in wrongful death 
action showing deceased’s failure to prop- 
erly test empty gasoline tank before weld- 
ing it which could very well have been 
cause) of accident contradicted presump- 
tion. Knowlton v. Sandaker, 150 M 438, 
436 P 2d 98. 


Subdivision 15 


Statutory presumption that “official duty 
has. been regularly performed” was not 
overcome where defendant offered no evi- 
dence to show that any prospective juror 
was improperly excused from service and 
where judge testified that no prospective 
juror was excused from service without 
valid statutory excuse. State v. Corliss, 
150 M 40, 430 P 2d 632. 

On basis of statutory presumption and 
on basis of testimony of county employee 
that he had been ordered to maintain road 
by county commissioner who was also 
owner of the land, court concluded that 
then owner of land regarded road as pub- 
lic highway, in determining that public 
highway had been established by pre- 


(10601) Inference defined. 


AT 


ful without proof or on slight evidence” 
(quoting Webster’s New International 
Dictionary, 3rd ed. 1961). State v. Barick, 
143 M 273, 389 P 2d 170. 


(10602) Presumption defined. 


(10603) When an inference arises. 


(10605) Specification of conclusive presumptions. 


not available as a defense when the essen- 
tial elements of estoppel are lacking. 
Belhumeur v. Dawson, 229 F Supp 78, 
86. 


Legitimacy 
Child is presumed legitimate if mother 


and father were married. Spradlin v. 
United States, 262 F Supp 502. 


(10606) All other presumptions may be controverted. 


scriptive use. Kostbade v. Metier, 150 M 
139,432.) 20, $02, 

Findings and conclusions of district 
court are presumed correct and will not 
be reversed on appeal unless evidence, 
even though conflicting, preponderates 
against them. Breen y. Industrial Acci- 
dent Board, 150 M 463, 436 P 2d 701. 

Where petitioner claimed, fourteen years 
after his conviction, that his confession 
had been coerced and records of the pro- 
ceedings against him were incomplete, but 
he had counsel to represent him on a sec- 
ond charge brought against him a few 
days later, presumption that petitioner had 
voluntarily waived right to counsel on the 
first charge, besides the fact that he had 
pleaded guilty to it so that confession was 
not used against him, reinforced presump- 
tion that the proceedings had not violated 
his constitutional rights. Frost v. State of 
Montana, 249 F Supp 349. 


Subdivision 17 


Where petitioner claimed, fourteen years 
after his conviction, that his confession 
had been coerced and records of the pro- 
ceedings against him were incomplete, fact 
that defendant had pleaded guilty to the 


93-1401-7 


crime charged so that confession was not 
used, and record stated he had waived 
right to counsel reinforced presumption 
under this subdivision that defendant’s 
constitutional rights to counsel and against 
self-incrimination had not been violated. 
Frost v. State of Montana, 249 F Supp 
349. 


Subdivision 18 


Presumption was not overcome where 
jury found in favor of defendant on his 
counterclaim filed in response to plain- 
tiff’'s action for negligence from which 
may be inferred fact that issue of defend- 
ant’s negligence was before the jury and 
that in not finding for plaintiff jury con- 
cluded that defendant was not negligent. 
Peon v. Murphy, 150 M 31, 430 P 2d 
62/3 


Subdivision 24 


Presumption under this section that 
condemnee had received revised contract 
from state was strengthened by facts that 
condemnee received other documents en- 
closed in the same envelope, the envelope 
was not returned to the state office and 
the condemnee was well-known in the 
vicinity. Crissey v. State Highway Com- 
mission, 147 M 374, 413 P 2d 308. 


Testimony that notice was signed, 
placed in properly addressed envelope 
with sufficient postage thereon and mailed 
by certified mail was sufficient foundation 
for district court to admit original docu- 
ment into evidence and make finding that 
required notice was given. Treasure State 


CIVIL PROCEDURE 


Industries, Inc. v. Leigland, 151 M 288, 
443° P 24-22. 


Subdivision 30 


In view of statute recognizing common- 
law marriage, presumption that man and 
woman deporting themselves as husband 
and wife have entered into lawful contract 
of marriage is itself proof of marriage 
and is overcome as matter of law only 
when in light of proved facts reasonable 
men could no longer find in accordance 
with presumed fact. Spradlin v. United 
States, 262 F Supp 502. 

Presumption of valid common-law mar- 
riage may be overcome if divorce records 
from the residences of alleged common- 
law husband reveal that he was not di- 
vorced from former wife or had not had 
former marriage annulled. Spradlin v. 


United States, 284 F Supp 763. 


Subdivision 33 


Findings and conclusions of district 
court are presumed correct and will not 
be reversed on appeal unless the evidence, 
even though conflicting, preponderates 
against them. Breen v. Industrial Acci- 
dent Board, 150 M 463, 436 P 2d 701. 


References 


Subdivision 15: Tooker v. State, 147 M 
207, 410 P 2d 923; Wilson v. Brodie, 148 
M 235, 419 P 2d 306, 308. 

Subdivision 16: Wilson vy. Brodie, 148 
M 235, 419 P 2d 306, 308. 

Subdivision 17: Tooker v. State, 147 M 
207, 410 P 2d 923; Wilson v. Brodie, 148 
M 235, 419 P 2d 306, 308. 


CHAPTER 1401—EVIDENCE—INDISPENSABLE—UNWRITTEN 
AGREEMENTS—CONCLUSIVE—UNANSWERABLE 


93-1401-7. 


Estoppel from Raising Statute 


Promisor was estopped from raising 
statute of frauds as defense to action on 
oral agreement on basis of evidence of 
glaring inconsistencies in promisor’s posi- 
tion. Daley v. Daley, 150 M 432, 436 P 2d 
88. 


Note or Memorandum 
While the statute of frauds does not 


(10613) Agreement not in writing—when invalid. 


require that the memorandum be con- 
tained in a single document, where a 
memorandum did not name the parties 
to the alleged contract but referred to 
them as “we” and “our” and also tended 
to show that further negotiations were 
intended by the parties, it was not suffi- 
cient to satisfy the statute, Anderson v. 
KFBB Broadcasting Corp., 143 M 423, 
S9bwPS2de2: 


CHAPTER 1501I—EVIDENCE—PRODUCTION OF—SUBPOENAS 


93-1501-1. 
Negligence 
Where plaintiff’s property was damaged 

by the dropping of fire retardant from air- 

planes and at the trial he failed to come 
forth with sufficient evidence to show the 
lack of due care under the circumstances, 


(10616) Evidence to be produced, by whom. 


the trial court properly nonsuited plaintiff 
upon defendant’s motion. Stocking v. 
Johnson Flying Service, 143 M 61, 387 
Becdeo ie. 


Where plaintiff alleged giving of notice 
which defendant denied, notice or lack 


EVIDENCE—EXAMINATION RULES 


thereof was put in issue and plaintiff had 
burden of proof. Glacier General Assur- 
_ ance Co. v. State Farm Mutual Automo- 
bile Ins. Co., 150M 452; 436 P 2d°533. 


Res Ipsa Loquitur 

Res ispa loquitur does not relieve the 
plaintiff of the burden of proving action- 
able negligence, nor is it sufficient that 


93-1901-14 


he show that he was injured and that the 
instrumentality which caused his injury 
was in the control of the defendant; he 
must also show that the accident would 
not have occurred in the ordinary course 
of events if the defendant had exercised 
due care. Stocking v. Johnson Flying 
Service, 143 M 61, 387 P 2d 312. 


CHAPTER 1901—EVIDENCE—GENERAL RULES OF EXAMINATION 


93-1901-2. 


Ignorance of Order 


Fact that witness did not hear court’s 
order to absent himself from courtroom 
and, although present during part of an- 
other witness’s testimony, was allowed to 
testify, was not reversible error in absence 
of showing that defendant was prejudiced. 
State v. Love, 151 M 190, 440 P 2d 275. 


93-1901-6. 


Pretrial Statement 


Trial court did not abuse its discretion 
in permitting state’s witness to testify 
after he had refreshed memory by refer- 
ring to a statement he had made after 
shooting incident, in absence of prejudice 
to defendant and in light of fact that wit- 
ness acknowledged that he made state- 


93-1901-7. (10665) 
Prior Inconsistent Pleading 


Complaint filed in previous action by 
father alleging boy’s leg was 75% perma- 
nently disabled, signed under oath by 


93-1901-11. 
References 
State v. Tagge, 143 M 289, 388 P 2d 


93-1901-12. 


Prior Inconsistent Pleading 


Complaint filed in previous action by 
father alleging that boy’s leg was 75% 
permanently disabled, signed by father 
under oath, was properly admitted for 
purpose of impeaching father who had 
previously testified otherwise. Tigh v. 


93-1901-14. (10671) 


Pretrial Statement of Defendant 


The trial court did not err in permitting 
state’s witness to read entire statement of 
defendant wherein defendant was warned 
of constitutional rights since it was mate- 


(10668) How impeached. 


(10660) Witness not under examination may be excluded. 


Officers As Witnesses 


Statute does not apply to police officers 
called as state’s witnesses, so that court 
properly denied defendant’s motion to 
exclude police officers from courtroom 
before their time to testify. State v. Fitz- 
patrick, 149 M 400, 427 P 2d 300. 


(10664) When witness may refresh memory from notes. 


ment after incident, that he recognized 
statement and that signature on statement 
was his. State v. Gallagher, 151 M 501, 
445 P 2d 45. 


References 
State v. Jones, 143 M 155, 387 P 2d 913. 


Cross-examination, as to what. 


father, was properly admitted on cross- 
examination of father who had previously 
testified otherwise. Tigh v. College Park 
Realty Co., 149 M 358, 427 P 2d 57. 


792; State v. Tully, 148 M 166, 418 P 2d 
549, 550. 


(10669) Impeachment by evidence of declarations. 


College Park Realty Co., 149 M 358, 427 
Pez. 57. 


References 


State v. Lagge, 143 M 289, 388 P 2d 
792. 


Writing shown to witness may be inspected, etc. 


rial evidence that defendant’s constitu- 
tional rights and waiver thereof were 
clearly and understandably enunciated to 
defendant. State v. Lucero, 151 M 531, 
445-P 2d 731. 


93-2001-1 
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CHAPTER 2001—EVIDENCE—EFFECT OF 


93-2001-1. 


Subdivision 3 


Conviction would not be reversed for 
giving of instruction based on_ statute 
but including words “except in so far as 
it may be corroborated by other and 
credible evidence in the case,” in absence 
of specific showing of prejudice. State v. 
Rollins, 149 M 481, 428 P 2d 462. 


Subdivision 4—Accomplice’s Testimony 


Where the court gave a defendant’s in- 
struction quoting this section verbatim 
in a criminal case, it may be assumed 
that the instruction was considered by 
the jury in weighing the evidence. State 
v. Barick, 143 M 273, 389 P 2d 170. 


Subdivisions 6 and 7 
In action by administrator of estate 


(10672) Jury judges of effect of evidence, etc. 


of deceased partner against surviving 
partners to recover assets transferred by 
the deceased during his last illness, evi- 
dence that deceased had a half interest 
in the partnership cattle and failure of 
defendants to produce any of the partner- 
ship records at the trial in the lower 
court, sustained finding that heir of de- 
ceased had overcome the prima facie 
showing of one-third interest in the part- 
nership cattle arising from the recording 
of the brand in name of three persons. 
Marshall v. Minlschmidt, 148 M 263, 419 
P 2d 486, 491. 


References 


State v. Lagge, 143 M 289, 388 P 2d 
792; State v. Romero, 146 M 77, 404 P 
2d 500. 


CHAPTER 2201I—EVIDENCE—RULES IN PARTICULAR CASES 


93-2201-1. 
References 


Schultz v. Campbell, 147 M 439, 413 P 
2d 879. 


93-2201-3. 


Waiver of Tender 

Ordinarily, a check is not a tender, but 
it may be as effective as a tender of cur- 
rency if there is no timely objection to 


(10680) An offer equivalent to tender. 


(10682) Objections to tender must be specified. 


the form of tender, or if the objection is 
waived. Schultz v. Campbell, 147 M 439, 
413 P 2d 879. 


CHAPTER 250I—QUESTIONS OF FACT AND LAW—DECISION OF 


93-2501-2. 


Interpretation of Lease 


Interpretation of lease of building was 
matter for court in dispute between lessor 


(10699) Questions of law addressed to the court. 


and “lessee. * Solich™y. “Hale, 150" eee 
435°P 2d 883; 


CHAPTER 2601—REVISED UNIFORM RECIPROCAL ENFORCEMENT 


OFTSUBPORT: ACT (1968) 


Section 93-2601-41. Purposes. 
93-2601-42. Definitions. 
93-2601-43. Remedies additional to those now existing. 
93-2601-44. Extent of duties of support. 
93-2601-45. Interstate rendition. 
93-2601-46. Conditions of interstate rendition. 
93-2601-47. Choice of law. 
93-2601-48. Remedies of state or political subdivision furnishing support. 
93-2601-49. How duties of support enforced. 
93-2601-50. Jurisdiction. 
93-2601-51. Contents and filing of petition for support—venue. 
93-2601-52. Officials to represent obligee. 
93-2601-53. Petition for a minor. 
93-2601-54. Duty of initiating court. 
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93-2601-55. 
93-2601-56. 


93-2601-42 


Costs and fees. 
Jurisdiction by arrest. 


93-2601-57. State information agency. 

93-2601-58. Duty of the court and officials of this state as responding state. 
93-2601-59. Further duties of court and officials in the responding state. 
93-2601-60. Hearing and continuance. 

93-2601-61. Immunity from criminal prosecution. 

93-2601-62. Evidence of husband and wife. 

93-2601-63. Rules of evidence. 

93-2601-64. Order of support. 

93-2601-65. Responding court to transmit copies to initiating court. 
93-2601-66. Additional powers of responding court. 

93-2601-67. Paternity. 

93-2601-68. Additional duties of responding court. 

93-2601-69. Additional duty of initiating court. 

93-2601-70. Proceedings not to be stayed. 

93-2601-71. Application of payments. 

93-2601-72. Effect of participation in proceeding. 

93-2601-73. Intrastate application. 

93-2601-74. Appeals. 

93-2601-75. Additional remedies. 

93-2601-76. Registration. 

93-2601-77. Registry of foreign support orders. 

93-2601-78. Official to represent obligee. 

93-2601-79.° Registration procedure—notice. 

93-2601-80. Effect of registration—enforcement procedure. 
93-2601-81. Uniformity of interpretation. 


93-2601-82. 


Short title. 


93-2601-1 to 93-2601-40. Repealed. 


Repeal 


Sections 93-2601-1 to 93-2601-40 (Sec. 
1, Ch. 208, L. 1961), known as the “Uni- 


93-2601-41. Purposes. 


form Reciprocal Enforcement of Support 
Act,” were repealed by Sec. 44, Ch. 237, 
Laws 1969. 


The purposes of this act are to improve and 


extend by reciprocal legislation the enforcement of duties of support. 


History: En. Sec. 1, Ch. 237, L. 1969. 


Compiler’s Notes 

Section 93-2601-41 to 93-2601-44 com- 
prise Part I of this chapter, as enacted by 
Ch. 237, Laws 1969, entitled “General 


provisions.” 


Title of Act. 


An act adopting the Uniform Reciprocal 
Enforcement of Support Act as revised by 
the National Conference of Commission- 
ers on Uniform State Laws in 1968; pro- 


viding additional remedies for enforce- 
ment of duties of support; providing for 
criminal enforcement by extradition; pro- 
viding for civil enforcement where par- 
ties reside in different states or in different 
counties of Montana; providing for regis- 
tration and enforcement of foreign sup- 
port orders and support orders issued in 
different counties of Montana; providing 
for the resolution of paternity and visita- 
tion rights if contested, and for appeals; 
and repealing sections 93-2601-1 through 
93-2601-40, R. C. M. 1947. 


93-2601-42. Definitions. (a) “Court” means the district court of 


this state and when the context requires means the court of any other 
state as defined in a substantially similar reciprocal law. 


(b) “Duty of support’ means a duty of support whether imposed 
or imposable by law or by order, decree, or judgment of any court, 
whether interlocutory or final or whether incidental to an action for di- 
vorce, separation, separate maintenance, or otherwise and includes the 
duty to pay arrearages of support past due and unpaid. 

(c) “Governor” includes any person performing the functions of gov- 
ernor or the executive authority of any state covered by this act. 
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(d) “Initiating state’ means a state in which a proceeding pursuant 
to this or a substantially similar reciprocal law is commenced. “Initiating 
court” means the court in which a proceeding is commenced. 


(e) “Law” includes both common and statutory law. 


(f) “Obligee” means a person including a state or political subdi- 
vision to whom a duty of support is owed or a person including a state 
or political subdivision that has commenced a proceeding for enforce- 
ment of an alleged duty of support or for registration of a support or- 
der. It is immaterial if the person to whom a duty of support is owed 
is a recipient of public assistance. 

(z) “Obligor’ means any person owing a duty of support or against 
whom a proceeding for the enforcement of a duty of support or regis- 
tration of a support order is commenced. 


(h) “Prosecuting attorney” means the public official in the appro- 
priate place who has the duty to enforce criminal laws relating to the 
failure to provide for the support of any person. 


(i) “Register” means to file in the registry of foreign support or- 
ders. 

(j) “Registering court” means any court of this state in which a 
support order of a rendering state is registered. 


(k) “Rendering state’ means a state in which the court has issued 
a support order for which registration is sought or granted in the court 
of another state. 


(1) “Responding state” means a state in which any responsive pro- 
ceeding pursuant to the proceeding in the initiating state is commenced. 
“Responding court” means the court in which the responsive proceeding 
is commenced. 


(m) “State” includes a state, territory, or possession of the United 
States, the District of Columbia, the Commonwealth of Puerto Rico, and 
any foreign jurisdiction in which this or a substantially similar recipro- 
cal law is in effect. 


(n) “Support order” means any judgment, decree, or order of sup- 
port in favor of an obligee whether temporary or final, or subject to 
modification, revocation, or remission, regardless of the kind of action 
or proceeding in which it is entered. 

History: En Sec. 2, Ch. 237, L. 1969. 


93-2601-43. Remedies additional to those now existing. The reme- 
dies herein provided are in addition to and not in substitution for any 
other remedies. 

History: En. Sec. 3, Ch. 237, L. 1969. 


93-2601-44. Extent of duties of support. Duties of support arising 
under the law of this state, when applicable under section 7 [93-2601- 
47|, bind the obligor present in this state regardless of the presence 
or residence of the obligee. 

History: En. Sec. 4, Ch. 237, L. 1969. 
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93-2601-45. Interstate rendition. The governor of this state may 
(1) demand of the governor of another state the surrender of a 
person found in that state who is charged criminally in this state with 
failing to provide for the support of any person; or 

(2) surrender on demand by the governor of another state a per- 
son found in this state who is charged criminally in that state with 
failing to provide for the support of any person. Provisions for extradi- 
tion of criminals not inconsistent with this act apply to the demand 
even if the person whose surrender is demanded was not in the demand- 
ing state at the time of the commission of the crime and has not fled 
therefrom. The demand, the oath, and any proceedings for extradition 
pursuant to this section need not state or show that the person whose 
surrender is demanded has fled from justice or at the time of the com- 
mission of the crime was in the demanding state. 


History: En. Sec. 5, Ch. 237, L. 1969. prise Part II of this chapter, as enacted 


ne by Ch. 237, Laws 1969, entitled “Criminal 


Sections 93-2601-45 and 93-2601-46 com- 


93-2601-46. Conditions of interstate rendition. (a) Before making 
the demand upon the governor of another state for the surrender of a 
person charged criminally in this state with failing to provide for the 
support of a person, the governor of this state may require any prosecut- 
ing attorney of this state to satisfy him that at least sixty (60) days 
prior thereto the obligee initiated proceedings for support under this act 
or that any proceeding would be of no avail. 

(b) If, under a substantially similar act, the governor of another 
state makes a demand upon the governor of this state for the surrender 
of a person charged criminally in that state with failure to provide for 
the support of a person, the governor may require any prosecuting attor- 
ney to investigate the demand and to report to him whether proceedings 
for support have been initiated or would be effective. If it appears to the 
governor that a proceeding would be effective but has not been initiated 
he may delay honoring the demand for a reasonable time to permit the 
initiation of a proceeding. 

(c) If proceedings have been initiated and the person demanded 
has prevailed therein the governor may decline to honor the demand. 
If the obligee prevailed and the person demanded is subject to a support 
order, the governor may decline to honor the demand if the person de- 
manded is complying with the support order. 

History: En. Sec. 6, Ch. 237, L. 1969. 


93-2601-47. Choice of law. Duties of support applicable under this 
act are those imposed under the laws of any state where the obligor 
was present for the period during which support is sought. The obligor is 
presumed to have been present in the responding state during the pe- 
riod for which support is sought until otherwise shown. 


History: En. Sec. 7, Ch. 237, L. 1969. prise Part III of this chapter, as enacted 


on by .Ch...237, Laws. 1969; entitled , “Civil 
Compiler’s Notes Ce oe dai te 


Sections 93-2601-47 to 93-2601-74 com- 
bo 


93-2601-48 CIVIL PROCEDURE 


93-2601-48. Remedies of state or political subdivision furnishing sup- 
port. If a state or a political subdivision furnishes support to an indi- 
vidual obligee it has the same right to initiate a proceeding under this 
act as the individual obligee for the purpose of securing reimbursement 
for support furnished and of obtaining continuing support. 

History: En. Sec. 8, Ch. 237, L. 1969. 


93-2601-49. How duties of support enforced. All duties of support, 
including the duty to pay arrearages, are enforceable by a proceeding 
under this act including a proceeding for civil contempt. The defense 
that the parties are immune to suit because of their relationship as hus- 
band and wife or parent and child is not available to the obligor. 

History: En. Sec. 9, Ch. 237, L. 1969. 


93-2601-50. Jurisdiction. Jurisdiction of any proceeding under this 
act is vested in the district court. 
History: En. Sec. 10, Ch. 237, L. 1969. 


93-2601-51. Contents and filing of petition for support—venue. (a) 
The petition shall be verified and shall state the name and, so far as 
known to the obligee, the address and circumstances of the obligor and 
the persons for whom support is sought, and all other pertinent informa- 
tion. The obligee may include in or attach to the petition any informa- 
tion which may help in locating or identifying the obligor including a 
photograph of the obligor, a description of any distinguishing marks on 
his person, other names and aliases by which he has been or is known, 
the name of his employer, his fingerprints, and his social security num- 
ber. 

(b) The petition may be filed in the appropriate court of any state 
in which the obligee resides. The court shall not decline or refuse to 
accept and forward the petition on the ground that it should be filed 
with some other court of this or any other state where there is pend- 
ing another action for divorce, separation, annulment, dissolution, habeas 
corpus, adoption, or custody between the same parties or where another 
court has already issued a support order in some other proceeding and 
has retained jurisdiction for its enforcement. 

History: En. Sec. 11, Ch. 237, L. 1969. 


93-2601-52. Officials to represent obligee. If this state is acting as 
an initiating state the prosecuting attorney upon the request of the court, 
a state department of welfare, a county commissioner, or other local 
welfare officer, shall represent the obligee in any proceeding under this 
act. If the prosecuting attorney neglects or refuses to represent the 
obligee the attorney general may order him to comply with the request 
of the court or may undertake the representation. 

History: En. Sec. 12, Ch. 237, L. 1969. 

93-2601-53. Petition for a minor. A petition on behalf of a minor 
obligee may be executed and filed by a person having legal custody of 
the minor without appointment as guardian ad litem. 

History: En. Sec. 13, Ch. 237, L. 1969. 
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93-2601-54. Duty of initiating court. If the initiating court finds 
that the petition sets forth facts from which it may be determined that 
the obligor owes a duty of support and that a court of the responding 
state may obtain jurisdiction of the obligor or his property it shall so 
certify and cause three (3) copies of the petition and its certificate and 
one (1) copy of this act to be sent to the responding court. Certification 
shall be in accordance with the requirements of the initiating state. If 
the name and address of the responding court is unknown and the re- 
sponding state has an information agency comparable to that established 
in the initiating state it shall cause the copies to be sent to the state 
information agency or other proper official of the responding state, 
with a request that the agency or official forward them to the proper 
court and that the court of the responding state acknowledge their 
receipt to the initiating court. 

History: En. Sec. 14, Ch. 237, L. 1969. 


93-2601-55. Costs and fees. An initiating court shall not require 
payment of either a filing fee or other costs from the obligee but may 
request the responding court to collect fees and costs from the obligor. 
A responding court shall not require payment of a filing fee or other 
costs from the obligee but it may direct that all fees and costs requested 
by the initiating court and incurred in this state when acting as a re- 
sponding state, including fees for filing of pleadings, service of process, 
seizure of property, stenographic or duplication service, or other service 
supplied to the obligor, be paid in whole or in part by the obligor or by 
the state or political subdivision thereof. These costs or fees do not have 
priority over amounts due to the obligee. 

History: En. Sec. 15, Ch. 237, L. 1969. 


93-2601-56. Jurisdiction by arrest. If the court of this state believes 
that the obligor may flee it may 


(1) as an initiating court, request in its certificate that the respond- 
ing court obtain the body of the obligor by appropriate process; or 


(2), as a responding court, obtain the body of the obligor by appro- 
priate process. Thereupon it may release him upon his own recognizance 
or upon his giving a bond in an amount set by the court to assure his 
appearance at the hearing. 

History: En. Sec. 16, Ch. 237, L. 1969. 


93-2601-57. State information agency. (a) ‘The state department of 
public welfare is designated as the state information agency under this 
act, [and] it shall 

(1) compile a list of the courts and their addresses in this state 
having jurisdiction under this act and transmit it to the state informa- 
tion agency of every other state which has adopted this or a_ sub- 
stantially similar act. Upon the adjournment of each session of the legis- 
lature the agency shall distribute copies of any amendments to the act 
and a statement of their effective date to all other state information 
agencies; 


5d 


93-2601-58 CIVIL PROCEDURE 


(2) maintain a register of lists of courts received from other states 
and transmit copies thereof promptly to every court in this state having 
jurisdiction under this act; and 


(3) forward to the court in this state which has jurisdiction over 
the obligor or his property petitions, certificates and copies of the act 
it receives from courts or information agencies of other states. 


(b) If the state information agency does not know the location of 
the obligor or his property in the state and no state location service 
is available it shall use all means at its disposal to obtain this informa- 
tion, including the examination of official records in the state and other 
sources such as telephone directories, real property records, vital statis- 
tics records, police records, requests for the name and address from 
employers who are able or willing to co-operate, records of motor ve- 
hicle license offices, requests made to the tax offices both state and fed- 
eral where such offices are able to co-operate, and requests made to the 
social security administration as permitted by the Social Security Act 
as amended. 


(c) After the deposit of three (3) copies of the petition and cer- 
tificate and one (1) copy of the act of the initiating state with the 
clerk of the appropriate court, if the state information agency knows 
or believes that the prosecuting attorney is not prosecuting the case 
diligently it shall inform the attorney general who may undertake the 
representation. 


History: En. Sec. 17, Ch. 237, L. 1969. The Social Security Act, as amended, 

Se referred to in subsection (b) of this sec- 

Compiler’s Notes tion, is compiled in the United States 
The compiler inserted the bracketed Code as Tit. 42, sec. 1306. 

word “and” in subsection (a). 


93-2601-58. Duty of the court and officials of this state as respond- 
ing state. (a) After the responding court receives copies of the pe- 
tition, certificate and act from the initiating court the clerk of the court 
shall docket the case and notify the prosecuting attorney of his action. 


(b) The prosecuting attorney shall prosecute the case diligently. He 
shall take all action necessary in accordance with the laws of this state 
to enable the court to obtain jurisdiction over the obligor or his prop- 
erty and shall request the court to set a time and. .placeiforaa hearing 
and give notice thereof to the obligor in accordance with law. 


(c) If the prosecuting attorney neglects or refuses to represent the 
obligee the attorney general may order him to comply with the request 
of the court or may undertake the representation. 

History: En. Sec. 18, Ch. 237, L. 1969. 


93-2601-59. Further duties of court and officials in the responding 
state. (a) The prosecuting attorney on his own initiative shall use all 
means at his disposal to locate the obligor or his property, and if because 
of inaccuracies in the petition or otherwise the court cannot obtain juris- 
diction the prosecuting attorney shall inform the court of what he has 
done and request the court to continue the case pending receipt of 
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more accurate information or an amended petition from the initiating 
court. 


(b) If the obligor or his property is not found in the county, and 
the prosecuting attorney discovers that the obligor or his property may 
be found in another county of this state or in another state he shall so 
inform the court. Thereupon the clerk of the court shall forward the 
documents received from the court in the initiating state to a court in 
the other county or to a court in the other state or to the information 
agency or other proper official of the other state with a request that 
the documents be forwarded to the proper court. All powers and duties 
provided by this act apply to the recipient of the documents so for- 
warded. If the clerk of a court of this state forwards documents to an- 
other court he shall forthwith notify the initiating court. 


(c) If the prosecuting attorney has no information as to the location 
of the obligor or his property he shall so inform the initiating court. 
History: En. Sec. 19, Ch. 237, L. 1969. 


93-2601-60. Hearing and continuance. If the obligee is not present 
at the hearing and the obligor denies owing the duty of support alleged 
in the petition or offers evidence constituting a defense the court, upon 
request of either party, continue the hearing to permit evidence relative 
to the duty to be adduced by either party by deposition or by appearing 
in person before the court. The court may designate the judge of the 
initiating court as a person before whom a deposition may be taken. 

History: En. Sec. 20, Ch. 237, L. 1969. 


93-2601-61. Immunity from criminal prosecution. If at the hearing 
the obligor is called for examination as an adverse party and he declines 
to answer upon the ground that his testimony may tend to incriminate 
him, the court may require him to answer, in which event he is immune 
from criminal prosecution with respect to matters revealed by his testi- 
mony, except for perjury committed in this testimony. 

History: En. Sec. 21, Ch. 237, L. 1969. 


93-2601-62. Evidence of husband and wife. Laws attaching a priv- 
ilege against the disclosure of communications between husband and 
wife are inapplicable to proceedings under this act. Husband and wife 
are competent witnesses and may be compelled to testify to any relevant 
matter, including marriage and parentage. 

History: En. Sec. 22, Ch. 237, L. 1969. 


93-2601-63. Rules of evidence. In any hearing for the civil enforce- 
ment of this act the court is governed by the rules of evidence applicable 
in a civil court action in the district court. If the action is based on a 
support order issued by another court a certified copy of the order shall 
be received as evidence of the duty of support, subject only to any 
defenses available to an obligor with respect to paternity (section 27 
[93-2601-67]) or to a defendant in an action or a proceeding to enforce 
a foreign money judgment. The determination or enforcement of a duty 
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of support owed to one obligee is unaffected by any interference by an- 
other obligee with rights of custody or visitation granted by a court. 
History: En. Sec. 23, Ch. 237, L. 1969. 


93-2601-64. Order of support. If the responding court finds a duty 
of support it may order the obligor to furnish support or reimbursement 
therefor and subject the property of the obligor to the order. Support 
orders made pursuant to this act shall require that payments be made 
to the clerk of the court of the responding state. The court and prosecut- 
ing attorney of any county in which the obligor is present or has prop- 
erty have the same powers and duties to enforce the order as have 
those of the county in which it was first issued. If enforcement is im- 
possible or cannot be completed in the county in which the order was 
issued, the prosecuting attorney shall send a certified copy of the order 
to the prosecuting attorney of any county in which it appears that 
proceedings to enforce the order would be effective. The prosecuting 
attorney to whom the certified copy of the order is forwarded shall pro- 
ceed with enforcement and report the results of the proceedings to the 
court first issuing the order. 

History: En. Sec. 24, Ch. 237, L. 1969. 


93-2601-65. Responding court to transmit copies to initiating court. 
The responding court shall cause a copy of all support orders to be sent 
to the initiating court. 

History: En. Sec. 25, Ch. 237, L. 1969. 


93-2601-66. Additional powers of responding court. In addition to 
the foregoing powers a responding court may subject the obligor to 
any terms and conditions proper to assure compliance with its orders 
and in particular to: 

(1) require the obligor to furnish a cash deposit or a bond of a 
character and amount to assure payment of any amount due; 

(2) require the obligor to report personally and to make payments 
at specified intervals to the clerk; and 

(3) punish under the power of contempt the obligor who violates 
any order of the court. 

History: En. Sec. 26, Ch. 237, L. 1969. 


93-2601-67. Paternity. If the obligor asserts as a defense that he 
is not the father of the child for whom support is sought and it appears 
to the court that the defense is not frivolous, and if both of the parties 
are present at the hearing or the proof required in the case indicates 
that the presence of either or both of the parties is not necessary, the 
court may adjudicate the paternity issue. Otherwise the court may ad- 
journ the hearing until the paternity issue has been adjudicated. 

History: En. Sec. 27, Ch. 237, L. 1969. 


93-2601-68. Additional. duties of responding court. A responding 
court has the following duties which may be carried out through the 
clerk of the court: 
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(1) to transmit to the initiating court any payment made by the 
obligor pursuant to any order of the court or otherwise; and 

(2) to furnish to the initiating court upon request a certified state- 
ment of all payments made by the obligor. 


History: En. Sec. 28, Ch. 237, L. 1969. 


93-2601-69. Additional duty of initiating court. An initiating court 
shall receive and disburse forthwith all payments made by the obligor 
or sent by the responding court. This duty may be carried out through 
the clerk of the court. 


History: En. Sec. 29, Ch. 237, L. 1969. 


93-2601-70. Proceedings not to be stayed. A responding court shall 
not stay the proceeding or refuse a hearing under this act because of 
any pending or prior action or proceeding for divorce, separation, an- 
nulment, dissolution, habeas corpus, adoption, or custody in this or any 
other state. The court shall hold a hearing and may issue a support order 
pendente lite. In aid thereof it may require the obligor to give a bond 
for the prompt prosecution of the pending proceeding. If the other ac- 
tion or proceeding is concluded before the hearing in the instant pro- 
ceeding and the judgment therein provides for the support demanded in 
the petition being heard the court must conform its support order to the 
amount allowed in the other action or proceeding. Thereafter the court 
shall not stay enforcement of its support order because of the retention 
of jurisdiction for enforcement purposes by the court in the other ac- 
tion or proceeding. 


History: En. Sec. 30, Ch. 237, L. 1969. 


93-2601-71. Application of payments. A support order made by a 
court of this state pursuant to this act does not nullify and is not nulli- 
fied by a support order made by a court of this state pursuant to any 
other law or by a support order made by a court of any other state pur- 
suant to a substantially similar act or any other law, regardless of priority 
of issuance, unless otherwise specifically provided by the court. Amounts 
paid for a particular period pursuant to any support order made by the 
court of another state shall be credited against the amounts accruing or 
accrued for the same period under any support order made by the court 
of this state. 

History: En. Sec. 31, Ch. 237, L. 1969. 


93-2601-72. Effect of participation in proceeding. Participation in 
any proceeding under this act does not confer jurisdiction upon any 
court over any of the parties thereto in any other proceeding. 


History: En. Sec. 32, Ch. 237, L. 1969. 


93-2601-73. Intrastate application. This act applies if both the ob- 
ligee and the obligor are in this state but in different counties. If 
the court of the county in which the petition is filed finds that the pe- 
tition sets forth facts from which it may be determined that the obligor 
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owes a duty of support and finds that a court of another county in this 
state may obtain jurisdiction over the obligor or his property, the clerk 
of the court shall send the petition and a certification of the findings to 
the court of the county in which the obligor or his property is found. 
The clerk of the court of the county receiving these documents shall 
notify the prosecuting attorney of their receipt. The prosecuting attor- 
ney and the court in the county to which the copies are forwarded then 
shall have duties corresponding to those imposed upon them when acting 
for this state as a responding state. 


History: En. Sec. 33, Ch. 237, L. 1969. 


93-2601-74. Appeals. If the attorney general is of the opinion that 
a support order is erroneous and presents a question of law warranting 
an appeal in the public interest, he may 


(a) perfect an appeal to the proper appellate court if the support 
order was issued by a court of this state, or 


(b) if the support order was issued in another state, cause the appeal 
to be taken in the other state. In either case expenses of appeal may be 
paid on his order from funds appropriated for his office. 


History: En. Sec. 34, Ch. 237, L. 1969. 


93-2601-75. Additional remedies. If the duty of support is based on 
a foreign support order, the obligee has the additional remedies provided 
in the following sections. 


History: En. Sec. 35, Ch. 237, L. 1969. prise Part IV of this chapter, as enacted 
by Ch. 237, Laws 1969, entitled “Registra- 


Compiler’s Notes tion of foreign support orders.” 


Sections 93-2601-75 to 93-2601-82 com- 


93-2601-76. Registration. The obligee may register the foreign sup- 
port order in a court of this state in the manner, with the effect, and 
for the purposes herein provided. 

History: En. Sec. 36, Ch. 237, L. 1969. 


93-2601-77. Registry of foreign support orders. The clerk of the 
court shall maintain a registry of foreign support orders in which he 
shall file foreign support orders. 7 


History: En. Sec. 37, Ch. 237, L. 1969. 


93-2601-78. Official to represent obligee. If this state is acting either 
as a rendering or a registering state the prosecuting attorney upon the 
request of the court, a state department of welfare, a county commissioner, 
or other local welfare official shall represent the obligee in proceeding 
under this part. 

If the prosecuting attorney neglects or refuses to represent the obli- 
gee, the attorney general may order him to comply with the request of 
the court or may undertake the representation. 

History: En. Sec. 38, Ch. 237, L. 1969. 


93-2601-79. Registration procedure — notice. (a) An obligee seek- 
ing to register a foreign support order in a court of this state shall 
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transmit: to the clerk of the court (1) three (3) certified copies of the 
order with all modifications thereof, (2) one (1) copy of the reciprocal 
enforcement of support act of the state in which the order was made, 
and (3) a statement verified and signed by the obligee, showing the 
post-office address of the obligee, the last known place of residence and 
post-office address of the obligor, the amount of support remaining un- 
paid, a description and the location of any property of the obligor avail- 
able upon execution, and a list of the states in which the order is 
registered. Upon receipt of these documents the clerk of the court, 
without payment of a filing fee or other cost to the obligee, shall file 
them in the registry of foreign support orders. The filing constitutes 
registration under this act. 

(b) Promptly upon registration the clerk of the court shall send by 
certified or registered mail to the obligor at the address given a notice 
of the registration with a copy of the registered support order and the 
post-office address of the obligee. He shall also docket the case and 
notify the prosecuting attorney of his action. The prosecuting attorney 
shall proceed diligently to enforce the order. 

History: En. Sec. 39, Ch. 237, L. 1969. 


93-2601-80. Effect of registration — enforcement procedure. (a) 
Upon registration the registered foreign support order shall be treated 
in the same manner as a Support order issued by a court of this state. 
It has the same effect and is subject to the same procedures, defenses, 
and proceedings for reopening, vacating, or staying as a support order 
of this state and may be enforced and satisfied in like manner. 

(b) The obligor has twenty (20) days after the mailing of notice 
of the registration in which to petition the court to vacate the regis- 
tration or for other relief. If he does not so petition the registered sup- 
port order is confirmed. 

(c) At the hearing to enforce the registered support order the obli- 
gor may present only matters that would be available to him as defenses 
in an action to enforce a foreign money judgment. If he shows to the 
court that an appeal from the order is pending or will be taken or 
that a stay of execution has been granted the court shall stay enforce- 
ment of the order until the appeal is concluded, the time for appeal 
has expired, or the order is vacated, upon satisfactory proof that the 
obligor has furnished security for payment of the support ordered as 
required by the rendering state. If he shows to the court any ground upon 
which enforcement of a support order of this state may be stayed the 
court shall stay enforcement of the order for an appropriate period if 
the obligor furnishes the same security for payment of the support or- 
dered that is required for a support order of this state. 

History: En. Sec. 40, Ch. 237, L. 1969. 


93-2601-81. Uniformity of interpretation. This act shall be so con- 
strued as to effectuate its general purpose to make uniform the law of 
those states which enact it. 

History: En. Sec. 41, Ch. 237, L. 1969. 
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93-2601-82. Short title. This act may be cited as the Revised Uni- 
form Reciprocal Enforcement of Support Act (1968). 


History: En. Sec. 42, Ch. 237, L. 1969. out the invalid provision or application, 
and to this end the provisions of this act 


Separability Clause ere severable 
Section 43 of Ch. 237, Laws 1969 read : 
“If any provision of this act or the appli- Repealing Clause 
cation thereof to any person or circum- Section 44 of Ch. 237, Laws 1969 read 


stance is held invalid, the invalidity does “Sections 93-2601-1 through 93-2601-40, 
not affect other provisions or applications R. C. M. 1947, are repealed.” 
of the act which can be given effect with- 
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CHAPTER 2701 


MONTANA RULES OF CIVIL PROCEDURE 


Il. COMMENCEMENT OF ACTION—SERVICE OF PROCESS, 
PLEADINGS, MOTIONS AND ORDERS 


Rule 
4. Persons subject to jurisdiction—Process—Service. 
A. DEFINITION OF PERSON. 
B. JURISDICTION OF PERSONS. 
(1) Subject to Jurisdiction. 
(2) Acquisition of Jurisdiction. 
tae ROCESS: 
(1) Summons—Issuance. 
(2) Summons—Form. 
1, SLNVAICE: 


(1) By Whom Served. 
(2) Personal Service Within the State. 
(3) Personal Service Outside the State. 
(4) Other Service. 
(5) Service by Publication—When Permitted—Effect—Man- 
ner—Proof. 
(a) When Permitted. 
(b) Effect of Service by Publication. 
(c) Filing of Pleading and Affidavit for Service by Pub: 
lication; and Order for Publication. 
(d) Number of Publications. 
(e) Mailing Summons and Complaint. 
(f{) Time When First Publication or Service Outside 
State Must Be Made. 
(g) When Service by Publication or Outside State Com- 
plete. 
(h) Additional Information to Be Published. 
(6) (a) Service on Secretary of State. 
(b) [Continuance to Allow Defense. ] 
(7) Amendment. 
(8 )paabroei of Service. 
(9) Contents of Affidavit of Service. 
(10) Procedure Where Only Part of Defendants Are Served. 


5. Service and filing of pleadings and other papers. 
(a) SERVICE—WHEN REQUIRED. 

6. Time. 
(b) ENLARGEMENT. 
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13; 


15. 
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18. 


19. 


20. 


Zs 
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24. 


RULES OF CIVIL PROCEDURE 


III. PLEADINGS AND MOTIONS 


General rules of pleading. 


(b) DEFENSES—FORM OF DENIALS. 
(C jm bP RPRNA DIVE DEPENDS: 


Defenses and objections—When and how presented—By pleading or 
motion—Motion for judgment on pleadings. 

(DP SHO WEP RES HENGE Dy 

(dd) PRELIMINARY HEARINGS. 

(zg) CONSOLIDATION OF DEFENSES IN MOTION. 

(h) “WAIVER OR PRESERVATION OF CERTAIN DEFEN Aw 


Counterclaim and cross-claim. 
(h) JOINDER OF ADDITION PARTIES: 


Amended and supplemental pleadings. 
(c) RELATION BACK OF AMENDMENTS. 


IV. PARTIES 
Parties plaintiff and defendant—Capacity. 
(aye REAL EARS) Youn INTERES de: 
Joinder of claims and remedies. 
(a) JOINDER OF CLAIMS. 
Joinder of persons needed for just adjudication. 


(a) PERSONS TO BE JOINED IF FREASESLE! 

(b) DETERMINATION BY* COURT: OF WHENEVER JOIN- 
DER ON@ TEAS Eee. 

(c) PLEADING REASONS FPORANON /OEINDER: 

(d) EXCEP TIO MOGs tose NO 52 


Permissive joinder of parties. 
(a) PERMISSIVE JOINDER: 


Class actions. 


(a) PREREQUISITES TO A CLASS ACTION. 

(b) CLASS ACTIONS MAINTAINABLE. 

(c) DETERMINATION BY ORDER WHETHER CLASS AC- 
TION TO BE MAINTAINED—NOTICE—_JUDGMENT— 
ACTIONS CONDUCTED PARTIALLY AS CLASS AC- 
TIONS. 

(d) ORDER IN CONDUCT OF ACTIONS. 

(e) DISMISSAL OR COMPROMISE. 

(f) SECURITY FOR COSTS. 


Derivative actions by shareholders. 
Actions relating to unincorporated associations. 


Intervention. 
(a eeUNeD ER VE ING LO NWO) Pach GEL Ts 
(C\puen OCE I Rag. 
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V. DEPOSITIONS AND DISCOVERY 


_26. Depositions pending action. 
(ce) sODIEPOCTIONS TOR DMISSIBIEID Y: 
28. Persons before whom depositions may be taken. 
(Dye ENGAGE BIGNICO UNTER DE >: 
fe) HUE POSEMONG LODE “SiC Ne StS VE RES TAs (Aan TD 
FOREIGN GOUNTBRIBPSWORI Siena S-SuAtiins 
30. Depositions upon oral examination. 
(ff) CERTIFICATION AND FILING BY*OFFICER—COPIES— 
NOTLCE.O BaP LETNG. 


33. Interrogatories to parties. 


35. Physical and mental examination of persons. 


(b) Se EPORTIOienENDINGS. 
(2) Waiver of Privilege. 


VI. TRIALS 


41. Dismissal of actions. 
(b) INVOLUNTARY DISMISSAL—EFFECT THEREOF. 
(e) FAILURE TO SERVE SUMMONS. 
43. Evidence. 
(hee NURRPREDERS: 
44. Proof of official record. 
(yee Pree Tee lon: 
(1) Domestic. 
(2). Poreion: 
(by LACK OFFREGORD: 
(em O THE RePROCH 
44.1. Determination of foreign law. 
46. Exceptions unnecessary. 
47. Jurors. 
(b) MANNER OF SELECTION AND ORDER OF EXAMINA- 
ELON © rel URORSs 
50. Motion for a directed verdict and for judgment notwithstanding the 
_ verdict. 
(a) MOTION FOR DIRECTED VERDICT—WHEN MADE, EF- 
bed aod Re 
pea vlOTION FOR JUDGMENT NO UWE S PAN DING THE 
VER DIG: 
(chyMOTION FOR JUDGMENT NOTWITHSTANDING THE 
VERDICT—CONDITIONAL RULINGS ON GRANT OF 


MOTION. 
(d)” MOFION*FOR*]UDGMENT NOTWITHSTANDING THE 
VERDICT—DENIAL OF MOTION. 


52. Findings by the court. 
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VII. JUDGMENT 
55. Default. 
(b) JUDGMENT. 
(2) ab yethe; Court: 
56. Summary judgment. 
(c) MOTION AND PROCEEDINGS THEREON. 
59. New trials—Amendment of judgments. 


(a Se ONTOS: 
(b) TIME FOR MOTION. 
(oy “LIME FOR SERVING APFIDAQM Dis 
(dm A IVE EO Rel PAN GON, MOTION. 
(Ce). ONS INTE UAT IVE OF COURTS 
(f) MOTION TO ALTER OR'AMEND?ASJUDGMEN®T: 
60. Relief from judgment or order. 
(b). MISTAKES—INADVERTENCE—EXCUSABLE NEGLECT 
—NEWLY DISCOVERED EVIDENCE—FRAUD, ETC. 
(c) TIME FOR HEARING AND DETERMINING MOTIONS. 


VItI. PROVISIONAL AND FINAL REMEDIES 
AND SPECIAL PROCEEDINGS 


68. Offer of judgment. 


IX. APPEALS 
72. Appeal from a district court to the supreme court. 


X. DISTRICT COURTS AND CLERKS 
77. District courts and clerks. 
(e) TRANSMITTAL OF FILE ONIREMOVIAL. 


XI. GENERAL PROVISIONS 
Effective date—Statutes superseded. 
(a) EFFECTIVE DATE AND APPLICATION 1O7?lR Ni 


PROCEE Dinter. 
(b) ss UAE UD WSs sa) 


TABLE B. List of rules superseding statutes. 
C. List of statutes superseded by rules. 


GO 
on) 


I. SCOPE OF RULES—ONE FORM OF ACTION 
Rule 1. Scope of rules. 


References 


Spaberg v. Johnson, 143 M 500, 392 P 
2d 78. 


a 


Il, COMMENCEMENT OF ACTION-—-SERVICE OF PROCESS, 
PLEADINGS, MOTIONS AND ORDERS 


Rule 4. Persons subject to jurisdiction— Process—Service. 
5. Service and filing of pleadings and other papers. 
6. Time. 
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Rule 4. Persons subject to jurisdiction—Process—Service. 


A. DEFINITION OF PERSON. As used in this rule, the word 
“person,” whether or not a citizen or resident of this state and whether 
or not organized under the laws of this state, includes an individual 
whether operating in his own name or under a trade name; an individual’s 
agent or personal representative; a corporation; a business trust; an 
estate; a trust; a partnership; an unincorporated association; and any two 
or more persons having a joint or common interest or any other legal 
or commercial entity. 


History: En. Sec. 4, Ch. 13, L. 1961; Amendment 


amd. Sec. 1, Ch. 189, L. 1963; amd. Sup. The 11965 ‘Hd ft restated thi 1 
Gt yOrdii10750, Apr! 1965pelfJulyad, -withont chanel i bareunai ad of elein 
1965. 


Bo *yURISDICTION OF PERSONS? 

(1) Subject to Jurisdiction. All persons found within the state of 
Montana are subject to the jurisdiction of the courts of this state. In 
addition, any person is subject to the jurisdiction of the courts of this state 
as to any claim for relief arising from the doing personally, through an 
employee, or through an agent, of any of the following acts: 

(a) the transaction of any business within this state; 

(b) the commission of any act which results in accrual within 
this state of a tort action; 

(c) the ownership, use or possession of any property, or of any 
interest therein, situated within this state; 

(d) contracting to insure any person, property or risk located 
within this state at the time of contracting; 

(e) entering into a contract for services to be rendered or for 
materials to be furnished in this state by such person; or 

({) acting as director, manager, trustee, or other officer of any 
corporation organized under the laws of, or having its principal place 
of business within this state, or as executor or administrator of any 
estate within this state. 


(2) Acquisition of Jurisdiction. Jurisdiction may be acquired by our 
courts over any person through service of process as herein provided; 
or by the voluntary appearance in an action by any person either per- 
sonally, or through an attorney, or through any other authorized officer, 
agent or employee. 


History: En. Sec. 4, Ch. 13, L. 1961; jurisdiction of Montana notwithstanding 
amd. Sec. 1, Ch. 189, L. 1963; amd. Sup. corporation’s contention that most of its 
Ct. Ord, 10750, Apr. 1, 1965, eff. July 1, Montana business and services it rendered 


1965. and materials it furnished were within fed- 

eral enclave known as Malstrom Air 

Amendment Force ‘Base. Swanson. Painting . Co. \v. 

The 1965 amendment restated this rule Painters Local Union No. 260, 391 F 2d 
without apparent change. 52g. 

: : ap Ta In products liability suit instituted by 

Nonresident Corporation Jurisdiction resident, state properly exercised in per- 


Montana court acquired in personam  sonam jurisdict‘on over nonresident manu- 
jurisdiction over nonresident corporation facturer under long-arm provision relating 
under portions of rule subjecting persons, to commission of act resulting in accrual 
who transact any business within Montana within state of tort action notwithstand- 
and persons entering into contracts for ing manufacturer’s contention that action 
services to be rendered in Montana, to offended due process requirements of 
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“fundamental fairness’ and “minimum 
contacts’; action was proper despite facts 
that defendant maintained no office in 
state, had no representative resident in or 
assigned to Montana, received orders from 
wholesale or retail outlets in Illinois, and 
had Montana business consisting of less 
than one-half of one per cent of its total 
business. Bullard v. Rhodes Pharmacal 
Go47200 7 up o: 

Long-arm jurisdiction obtained over 
nonresident defendant for commission of 
act which results in accrual within state of 
tort action and for entering into contract 
for services to be rendered or for mate- 
rials to be furnished in state did not vio- 
late due process requirements as embodied 
in “minimum contacts” test in view of 
evidence that defendant manufactured 
products for national and interstate mar- 
ket; that valve was ordered by specifica- 
tions; that defendant knew at time of 
shipment that it would be used in Mon- 
tana; that defendant knew that negligent 
manufacture might constitute a serious 
hazard; and that the explosion allegedly 
resulting from defective valve occurred in 
Montana. Continental Oil Co. v. Atwood 
& Morrill Co., 265 F Supp 692. 

Exercise of long-arm jurisdiction over 
nonresident defendant for commission of 
act which results in accrual within state 
of tort action did not violate due process 
requirements and was within “minimum 
contacts” rule in view of evidence that 
nonresident manufacturer knew that cable- 
way it manufactured would be used on 
construction site in state and that it sent 
several of its employees to state to inspect 
cableway. Hartung v. Washington Iron 
Works, 267 F Supp 408. 

Montana properly exercised in per- 
sonam jurisdiction over nonresident as- 
signee of retail installment sales contract 
in suit for assignee’s conversion of truck 
by repossessing it under provision relat- 


CerPROGESS: 
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ing to commission of any act which re- 
sults in accrual within state of tort action; 
action was proper notwithstanding as- 
signee’s due process contentions in that 
his activities in Montana were insufficient 
in view of evidence that when contract 
was assigned, the assignee knew vehicle 
would be used throughout United States; 
that assignee did not object when truck 
was moved to Montana and thereafter ac- 
cepted payments mailed from Montana; 
that following accident in South Dakota, 
vehicle was removed to Montana at as- 
signee’s request; and that assignee had its 
agent, a wholly owned subsidiary, re- 
possess truck in Montana and take neces- 
sary steps to obtain title to it. Boyt v. 
Emmco Ins. Co., 271 F Supp 366. 


Retroactive Application 


The giving effect to the service of sum- 
mons provisions of this rule, when the 
operative facts of the case to which the 
rule was applied had taken place prior to 
the effective date of the Montana Rules 
of Civil Procedure as set out in Rule 86 
(a) was not a prohibited retroactive appli- 
cation of this rule within the meaning of 
section 12-201. Weber v. Hydroponics, 
ince.,°226, be sinha) 2. we 

This rule applied to act of alleged mal- 
practice occurring in Montana prior to 
effective date of this rule (Rule 86(a)) 
and doctor who had not resided in Mon- 
tana since effective date of rule could be 
served properly with process, under Rule 
4D (3), in California. State ex rel. John- 
son v. District Court of Fourth Judicial 
District, 148 “M' 22, 417 P 2d°1097 Tr 


Law Review 


Ganz, “Doing Business” in Illinois as a 
Basis of Jurisdiction Over Nonresidents— 
Due Process and Contracts,” Vol. 1, No. 
4 Illinois Continuing Legal Education £5 
(October 1963). 


(1) Summons—Issuance. Upon the filing of the complaint, the clerk 
shall forthwith issue a summons, and shall deliver the summons either to 
the sheriff of the county in which the action is filed, or to the person who 
is to serve it, or upon request, to the attorney for said party who shall 
thereafter be responsible to see that the summons is served in the manner 


prescribed by these rules. 


Upon request, separate or additional summons 


shall issue against any parties designated in the original action, or against 
any additional parties who may be brought into the action. 


(2) Summons—Form. The summons shall be signed by the clerk, 
be under the seal of the court, contain the name of the court and the 
names of the parties, be directed to the defendant, state the name and 


address of the plaintiff's attorney, 


if any, 


otherwise the plaintiff's ad- 


dress, and the time within which these rules require the defendant to 


PROCESS Rule 4D (2) 
appear and defend, and shall notify him that in case of his failure to 
do so judgment by default will be rendered against him for the relief 
demanded in the complaint. In an action brought to quiet title to real 


estate, there shall be added to the foregoing, the following: 
is brought for the purpose of quieting title to land situated in 
County, Montana, and described as follows: 


““Phis? action 


(Here insert descriptions 


of land.).” For exceptions to this form of summons see 4D(4) “Other 


Service,” set forth hereinafter. 


History: En. Sec. 4, Ch. 13, L. 1961; 
amd. Sec. 1, Ch. 189, L. 1963; amd. Sup. 
Ct. Ord. 10750, Apr. 1, 1965, eff. July 1, 
1965; amd. Sup. Ct. Ord. 10750-7, Sept. 
29, 1967, eff. Jan. 1, 1968. 


Amendments 


The 1965 amendment made minor 
changes in the caption to paragraph (2) 
and in references to R. C. M. 1947. 


Advisory Committee’s Note to Septem- 
ber 29, 1967 Amendment 

Source: None. 

This amendment, together with the 
change in 4D(4), is intended to make it 
clear that there is no conflict between the 
requirements of the rules with respect to 
summons for publication and the require- 
ments of section 93-6228, and that section 


93-6228 governs actions to establish title 
to property granted to heirs of deceased 
entryman but has no application to other 
actions. 


The amendment of September 29, 1967 
substituted the last sentence in subdivi- 
sion (2) for former sentence requiring 
compliance with sections 84-4165 and 93- 
6228 and with provisions of Rule 4D(5) 
(h); and made minor changes in phrase- 
ology. 


D. SERVICE. 


(1) By Whom Served. Service of all process shall be made by a 
sheriff of the county where the party to be served is found, by his deputy, 
by a constable authorized by law, or by any other person over the age of 


21 not a party to the action, except that a subpoena may be served as pro- 
vided in Rule 45. 


(2) Personal Service Within the State. The summons and complaint 
shall be served together, unless two or more defendants are residents of 
the same county, in which case a copy of the complaint need only be 
served upon one of such defendants. The plaintiff shall furnish the person 
making service with such copies as are necessary. Service shall be made as 
follows: 


(a) Upon an individual other than an infant or an incompetent 
person, by delivering a copy of the summons and of the complaint 
to him personally or by delivering a copy of the summons and of the 
complaint to an agent authorized by appointment or by law to receive 
service of process, provided that if the agent is one designated by 
statute to receive service, such further notice as the statute requires 
shall be given. 

(b) Upon a minor over the age of 14 years, i delivering a copy 
of the summons and complaint to him personally, and by leaving a 
copy thereof at his dwelling house or usual place of abode with some 
adult of suitable discretion then residing therein, or by delivering a 
copy of the summons and complaint to an agent authorized by appoint- 
ment or by law to receive service of process. 

(c) Upon a minor under the age of 14 years, by delivering a 
copy of the summons and complaint to his guardian, if he has one 
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within the state, and if not, then to his father or mother or other 
person or agency having his care or control, or with whom he resides, 
or if service cannot be made upon any of them, then as provided 
by order of the court. 


(d) Upon a person who has been adjudged of unsound mind 
by a court of this state, or for whom a guardian has been appointed 
in this state by reason of incompetency, by delivering a copy of the 
summons and complaint to his guardian, if there be a guardian re- 
siding in this state appointed and acting under the laws of this state. 
If there be no such guardian, the court shall appoint a guardian ad 
litem for the incompetent person, with or without personal service 
on the incompetent, as the court may direct. When a party is alleged 
to be of unsound mind, but has not been so adjudged by a court of 
this state, such party may be brought into court by service of process 
personally upon him. The court may also stay any action pending 
against a person on learning that such person is of unsound mind. 


(e) Upon a domestic corporation, partnership or other wunincor- 
porated association, or upon a foreign corporation, partnership 
or other unincorporated association, established by the laws of any 
other state or country, and having a place of business within this 
state or doing business herein either permanently or temporarily, or 
which was doing business herein either permanently, or temporarily 
at the time the claim for relief accrued: (i) by delivering a copy 
of the summons and complaint to an officer, director, superintendent 
or managing or general agent, or partner, or associate for such cor- 
poration, partnership, or association; or by leaving such copies at the 
office or place of business of the corporation, partnership, or as- 
sociation within the state with the person in charge of such office; or 
(ii) by delivering a copy of the summons and complaint to any agent 
or attorney in fact authorized by appointment or by statute to receive 
or accept service on behalf of the corporation, partnership, or associa- 
tion, provided that if the agent or attorney in fact is one designated 
by statute to receive service, such further notice as the statute requires 
shall also be given; or (ii1) if the sheriff shall make return that no 
person upon whom service may be made can be found in the county, 
then service may be made by leaving a copy of the summons and 
complaint at any office of the corporation, partnership, or unincor- 
porated association within this state with the person in charge of such 
office; or (iv) if the suit is against a corporation whose charter or 
right to do business in the state has expired or been forfeited, by 
delivering a copy thereof to any one of the persons. who have be- 
come trustees for the corporation and its stockholders or members. _ 


(f) When a claim for relief is pending in any court of this state 
against a corporation organized under the laws of this state, or against 
a corporation organized under the laws of any other state or country, 
that has filed a copy of its charter in the office of the secretary of 
state of Montana and qualified to do business in Montana; or against 
a corporation organized under the laws of any other state or country 
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which is subject to the jurisdiction of the courts of this state under 
the provisions of Rule 4B above, even though such corporation has 
never qualified to do business in Montana; or against a national bank- 
ing corporation which, through insolvency or lapse of charter, has 
ceased to do business in Montana; and none of the persons designated 
in D(2)(e) immediately above can with the exercise of reasonable dili- 
gence be found within Montana, the party causing summons to be 
issued shall exercise reasonable diligence to ascertain the last known 
address of any such person. Upon the filing with the clerk of court in 
which the claim for relief is pending of an affidavit reciting that none 
of the persons designated in D(2)(e) can after due diligence be found 
within Montana upon whom service of process can be made, and recit- 
ing the last known address of any such person, or reciting that after 
the exercise of reasonable diligence no such address for any such 
person could be found, and there has also been deposited with the 
said clerk the sum of $5.00 to be paid to the secretary of state as 
a fee for each of said defendants for whom the secretary of state is 
to receive said service, then the clerk of court shall issue an order 
directing process to be served upon the secretary of state of the 
state of Montana or, in his absence from his office, upon the deputy 
secretary of state of the state of Montana. Such affidavit shall be suf- 
ficient evidence of the diligence of inquiry made by affant, if the 
affidavit recites that diligent inquiry was made, and the affidavit need 
not detail the facts constituting such inquiry. Whenever service is also 
to be made through publication as provided in 4D(5), or upon other 
persons as provided in 4D(6), the affidavit herein required may be 
combined in the same instrument with the affidavit required under 
4D(5)(c) and 4D(6). The said clerk of court shall then mail to the 
secretary of state the original summons, one copy of the summons and 
one copy of the affidavit for the files of the secretary of state, one 
copy of the summons attached to a copy of the complaint for each 
of the defendants to be served by service upon the secretary of state, 
and the fee for service, to the office of the secretary of state. The 
secretary of state shall mail copy of the summons and complaint by 
certified or registered mail with a return receipt requested to the last 
known address of any of the persons designated in D(2)(e) above, if 
known, or, if none such is known and it is a corporation not organized 
in Montana, to the secretary of state of the state in which such cor- 
poration was originally incorporated, if known; and the secretary of 
state shall make his return as hereinafter provided under Rule 4D/(6). 
When service is so made, it shall be deemed personal service on such 
corporation, and the said secretary of state, or his deputy when the 
secretary is absent from his office, is hereby appointed agent of such 
corporation for service of process in cases hereinbefore mentioned. 
In any action where due diligence has been exercised to locate and 
serve any of the persons designated in D(2)(e) above, service shall 
be deemed complete upon said corporation regardless of the receipt 
of any return receipt or advice of refusal of the addressee to receive 
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the process mailed, as is hereinafter required by 4D(6); provided, 
however, that except in those actions where any of the persons des- 
ignated in D(2)(e) above have been located and served personally 
as hereinabove provided, then service by publication shall also be 
made as provided hereafter in 4D(5)(d) and 4D(5)(h); the first publi- 
cation must be made within sixty days from the date the original 
summons is mailed to the secretary of state as herein provided, and 
if said first publication is not so made, the action shall be deemed 
dismissed as to any such party intended to be served by such publica- 
tion; and service shall be complete upon the date of the last publica- 
tion of summons. 

When service of process is made as herein provided, and there is 
no appearance thereafter made by any attorney for such corporation, 
service of all other notices required by law to be served in such 
action may be served upon the secretary of state. 

(g) Upon a city, village, town, school district, county, or public 
agency or board of any such public bodies, by delivering a copy of the 
summons and complaint to any commissioner, trustee, board member, 
mayor or head of the legislative department thereof. 

(h) Upon the state, or any state board or state agency, by deliver- 
ing a copy of the summons and complaint to the governor, or to any 
member of such state board or state agency, and also by delivering an 
additional copy of the summons and complaint to the attorney general. 

(4) Upon an estate by delivering a copy of the summons and com- 
plaint to the personal representative thereof; upon a trust by deliver- 
ing a copy of the summons and complaint to any trustee thereof. 

(3) Personal Service Outside the State. Where service upon any 
person cannot, with due diligence, be made personally within this state, 
service of summons and complaint may be made by service outside this 
state in the manner provided for service within this state, with the same 
force and effect as though service had been made within this state. Where 
service by publication is permitted as hereinafter provided, personal serv- 
ice of a summons and complaint upon the defendant out of the state shall 
be equivalent to and shall dispense with the procedures and the publica- 
tion and mailing provided for hereafter in 4(5)(c), 4(5)(d) and 4(5)(e) 
of this rule. , 

(4) Other Service. All process in any form of action shall be served 
in the manner specified in this rule with the exception that whenever a 
statute of this state or an order of the court or a citation by the court 
made pursuant thereto provides for the service of a notice or of an 
order or of a citation in lieu of summons upon any person, service shall 
be made under the circumstances and in the manner prescribed by the 
statute or order or citation; and with the further exception that all 
persons are required to comply with the provisions hereafter pre- 
scribed in D(5)(h), and with the provisions of sections 40-2819, 40-3405, 
40-3406, 40-3423, 40-3424, 93-6228, 93-6229, 93-6230, and 93-6232, R. 
C. M. 1947, when the action pertains to the provisions of such sections. 

(5) Service by Publication — When Permitted — Effect — Manner — 
Proof. 
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(a) When Permitted. A defendant, whether known or unknown, 
who has not been served under the foregoing subsections of this rule 
can be served by publication in the following situations only: 

(1) When the subject of the action is real or personal property 
in this state and the defendant has or claims a lien or interest, 
actual or contingent, therein, or the relief demanded consists wholly 
or partially in excluding the defendant from any interest therein. 
This subsection shall apply whether any such defendant is known 
or unknown. 

(ii) When the action is to foreclose, redeem from or satisfy a 
mortgage, claim or lien upon real or personal property within this 
state. 

(i111) When the action is for divorce or for annulment of mar- 
riage of a resident of this state or for modification of a decree of 
divorce granted by a court of this state. 

(iv) When the defendant has property within this state which 
has been attached or has a debtor within this state, who has been 
garnished. Jurisdiction under this subsection may be independent 
of or supplementary to jurisdiction acquired under subsections 
(5) (a) (i), (5) (a) (ii), and (5) (a) (iii) herein. 

(b) Effect of Service by Publication. When a defendant, whether 
known or unknown, has been served by publication as provided in 
this rule, any court of this state having jurisdiction may render a 
decree which will adjudicate any interest of such defendant in the 
status, property, or thing acted upon, but it may not bind the de- 
fendant personally to the personal jurisdiction of the court unless 
some ground for the exercise of personal jurisdiction exists. 

(c) Filing of Pleading and Affidavit for Service by Publication ; 
and Order for Publication. Before service of the summons by publi- 
cation is authorized in any case, there shall be filed with the clerk 
in the district court of the county in which the action is commenced 
(i) a pleading setting forth a claim in favor of the plaintiff and 
against the defendant in one of the situations defined in (5)(a) above; 
and (ii) in situations defined in (5)(a)(i), (5) (a) (ii), (5) (a) (iii), 
upon return of the summons showing the failure to find any defendant 
designated in the complaint, an affidavit stating that such defendant 
resides out of the state, or has departed from the state, or cannot, 
after due diligence, be found within the state, or conceals himself to 
avoid the service of summons; or, if the defendant is a domestic or 
foreign corporation, that none of the persons designated in D(2)(e) 
above can, after due diligence, be found within the state; or, if the 
defendant is an unknown claimant, by showing that he has made dili- 
gent search and inquiry for all persons who claim, or might claim any 
right, title, estate, or interest in, or lien, or encumbrance upon, such 
property, or any thereof, adverse to plaintiff’s ownership, or any cloud 
upon plaintiff’s title thereto, whether such claim or possible claim be 
present or contingent, including any right of dower, inchoate or ac- 
crued, and that he has specifically named as defendants in such action 
all such persons whose names can be ascertained; such affidavit shall 
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be sufficient evidence of the diligence of any inquiry made by the afhant, 
if the affidavit recite the fact that diligent inquiry was made, and it 
need not detail the facts constituting such inquiry, and if desired, it 
may be combined in one instrument with the affidavit required under 
4D(2)(f), or 4D(6); and (iii) in the situation defined in (5) (a) (iv) 
above, there must be first presented to the court proof that a valid 
attachment or garnishment has been effected. Upon complying here- 
with the plaintiff may obtain an order for the service of summons to 
be made upon the defendants by publication, which order may be is- 
sued by either the judge or the clerk of court. 

(d) Number of Publications. Service of the summons by publi- 
cation may be made by publishing the same three times, once each 
week for three successive weeks, in a newspaper published in the 
county in which the action is pending, if a newspaper is published 
in such county, and if no newspaper is published in such county 
then in a newspaper published in an adjoining county and having 
a general circulation therein. 

(e) Mailing Summons and Complaint. A copy of the summons 
for publication and complaint, at any time after the filing of the 
affidavit for publication and not later than 10 days after the first 
publication of the summons, shall be deposited in some post office 
in this state, postage prepaid, and directed to the defendant at his 
place of residence unless the affidavit for publication states that the 
residence of the defendant is unknown. If the defendant is a cor- 
poration, and personal service cannot with due diligence be effected 
within Montana on any of the persons designated in D(2)(e) above, 
then service may be completed on said corporation by service upon 
the secretary of state in the manner, and following the procedure 
outlined in D(2)(f) above. 

(f) Time When First Publication or Service Outside State Must 
Be Made. The first publication of summons, or personal service of the 
summons and complaint upon the defendant out of the state, must 
be made within 60 days after the filing of the affidavit for publica- 
tion. If not so made, the action shall be deemed dismissed as to any 
party intended to be served by such publication. 

(g) When Service by Publication or Outside State Complete. 
Service by publication is complete on the date of the last publication 
of the summons, or in case of personal service of the summons and 
complaint upon the defendant out of the state, on the date of such 
service. 

(h) Additional Information to Be Published. In addition to the 
form of summons prescribed above in “C. Process, (2) Summons 
—Form,” the published summons shall state in general terms the 
nature of the action, and in all cases where publication of summons 
is made in an action in which the title to, or any interest in or lien 
upon real property is involved, or affected, or brought into ques- 
tion, the publication shall also contain a description of the real prop- 
erty involved, affected or brought into question thereby, and a state- 
ment of the object of the action. 
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(6) (a) Service on Secretary of State. Whenever service is to 
be made upon certain corporations as provided hereinabove in D(2) 
(f) and D(5)(e), the requirements. of said D(2)(f) must be com- 
plied with. In all other cases, unless otherwise provided by statute, 
whenever the secretary of state of the state of Montana has been 
appointed, or is deemed by law to have been appointed, as the agent 
to receive service of process for any person who cannot with due 
diligence be found or served personally within Montana, the party, 
or his attorney, shall make an affidavit stating the facts showing that 
the secretary of state is such agent, and stating the residence and last 
known post-office address of the person to be served, and shall file 
such affidavit with the clerk of court in which such claim for relief is 
pending, accompanied by sufficient copies of the affidavit, summons and 
complaint for service upon the secretary of state, and there has also 
been deposited with the clerk of the court in which such claim for 
relief is pending the sum of five dollars to be paid to the secretary of 
state as a fee for each of said defendants for whom the secretary of 
state is to receive such service; then the clerk shall forward the orig- 
inal summons, one copy of the summons and one copy of the affidavit 
for the files of the secretary of state, and one copy of the summons 
attached to copy of the complaint for each of the defendants to be 
served by service upon the secretary of state, and the fee, to the office 
of the secretary of state. 


Such service on the secretary of state shall be sufficient personal 
service upon the person to be served, provided that notice of such 
service and a copy of the summons and complaint are forthwith 
sent by registered or certified mail by the secretary of state or his 
deputy to the party to be served at his last known address, marked 
“Deliver to Addressee Only” and “Return Receipt Requested,’ and 
provided further that such return receipt shall be received by the 
secretary of state purporting to have been signed by said addressee, 
or the secretary of state shall be advised by the postal authority 
that delivery of said registered or certified mail was refused by said 
addressee, except in those cases where compliance is excused under 
the provisions of D(2)(f) above. The date upon which the secretary 
of state receives said return receipt, or receives advice by the postal 
authority that delivery of said registered or certified mail was refused 
by the addressee, shall be deemed the date of service. 


As an alternative to sending the summons and complaint by regis- 
tered or certified mail, as herein provided, the secretary of state, 
or his deputy, may cause copy of the summons and complaint to be 
served by any qualified law enforcement officer, in accord with the 
procedure set out in D(1), (2) or (3) of this rule. 


The secretary of state, or his deputy, shall make an original and 
two copies of an affidavit reciting: (1) the fact of service upon him 
by the clerk of court, including the day, and hour of such service; 
(2) the fact of his mailing a copy of the summons and complaint and 
notice to the defendant, including the day and hour thereof, except 
in those cases where he is relieved from doing so under the provis- 
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ions of D(2)(f) in which cases his affidavit shall so recite; and 
(3) the fact of his receipt of a return from the postal department in- 
cluding the date, and hour thereof, and attaching to his affidavit a 
copy of such return. The secretary of state, or his deputy, shall then 
transmit the original summons, and his original affidavit along with 
copy of his notice to the defendant where such notice was required, 
to the clerk of court in which the claim for relief is pending, and it 
shall be filed in the claim for relief by said clerk of court; and the 
secretary of state shall also transmit to the attorney for the plaintiff 
copy of the affidavit of the secretary of state along with copy of the 
notice to the defendant where such notice was required. The secretary 
of state shall keep on file in his office a copy of the summons, a copy 
of the affidavit served on him by the clerk of court, and a copy of 
the affidavit executed and issued by the secretary of state. 

(b) [Continuance to Allow Defense.] In any of the cases provided 
for in Rule 4D(2)(f) above, or provided for hereinabove in 4D(6)(a), 
the court in which the claim for relief is pending may order such 
continuance as may be necessary to afford reasonable opportunity to 
defend the action. 


(7) Amendment. At any time, in its discretion, and upon such 
notice and terms as it deems just, the court may allow any process or proof 
of service thereof to be amended unless it clearly appears that material 
prejudice would result to the substantial rights of the party against whom 
the process issued. 


(8) Proof of Service. Proof of the service of the summons and of 
the complaint or notice, if any, accompanying the same must be as follows: 


(a) If served by the sheriff or other officer, his certificate thereof; 

(b) If by any other person, his affidavit thereof; 

(c) In case of publication an affidavit of the publisher and an 
affidavit of the deposit of a copy of the summons and complaint in 
the post office as required by law, if the same shall have been deposited ; 
or 

(d) The written admission of the defendant showing the date and 
Diace of Service. 

The certificate or affidavit of service mentioned in this subdivision 
must state the time, date, place, and manner of service. 


(9) Contents of Affidavit of Service. Whenever a process, pleading, 
order of court, or other paper is served personally by a person other 
than the sheriff or person designated by law, the affidavit of service when 
made, shall state that the person so serving is of legal age, and the date 
and place of making the service. It also shall state that the person making 
such service knew the person served to be the person named in the papers 
served and the person intended to be served. 


(10) Procedure Where Only Part of Defendants Are Served. If 
the summons is served on one or more, but not all, of the defendants, 
the plaintiff may proceed to trial and judgment against the defendant 
or defendants on whom the process is served, and may at any time there- 
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Rule 4D (10) 


after have a summons against the defendant not served with the first 
process to cause him to appear in said court to show cause why he should 
not be made a party to such judgment. Upon such defendant being duly 
served with such process, the court shall hear and determine the matter 
in the same manner as if such defendant had been originally brought 
into court, and such defendant shall also be allowed the benefit of any 


payment or satisfaction which ma 
before recovered. 


History: En. Sec. 4, Ch. 13, L. 1961; 
amd. Sec. 1, Ch. 189, L. 1963; amd. Sup. 
Ct. Ord. 10750, Apr. 1, 1965, eff. July 1, 
1965; amd. Sup. Ct. Ord. 10750, Sept. 7, 
1965, eff. Jan. 1, 1966; amd. Sup. Ct. Ord. 
10750, Nov. 28, 1966, eff. Jan. 1, 1967; 
amd. Sup. Ct. Ord. 10750-7, Sept. 29, 
1967, eff. Jan. 1, 1968. 


Amendments 


The 1965 amendment rewrote para- 
graphs (e) and (f) of subdivision (2), 
for previous text of which see parent 
volume; substituted “if the defendant is a 
domestic or foreign corporation, that none 
of the persons designated in D(2)(e) 
above can” for “that the defendant, if a 
domestic or foreign corporation, has no 
agent for the service of process, nor 
managing nor business agent, cashier, sec- 
retary, or other officer who can” in clause 
(11) of paragraph (5)(c); inserted “and if 
desired, it may be combined in one instru- 
ment with the affidavit required under 
4 D(2)(£), or 4 D(6)” at the end of clause 
(ii) of paragraph (5)(c); substituted the 
second sentence of paragraph (5)(e) for 
two. sentences applying only to foreign 
corporations, for text of which see parent 
volume; substituted “any party intended 
to be served by such publication” for 
“any person not served within said 60-day 
period” at the end of paragraph (5) (f); 
completely rewrote subdivision (6), for 
previous text of which see parent volume; 
inserted “by” in clause (8)(b); and made 
minor style changes in paragraphs (3), 
(4), and (5S) (a) (iv). 

The amendment of September 7, 1965, 
in subdivision (2), deleted “or attorney” 
ine clause (1). Ole Paragraph, (e) and,..in 
paragraph (f), substituted “court of this 
state” for “court in this state” in the first 
clause of the first sentence, substituted 
“subject to the jurisdiction * * * Rule 4B 
above” for “actually doing business with- 
in Montana or was actually doing busi- 
ness in Montana at the time the claim for 
relief arose,’ in the second clause of the 
first sentence, and substituted “persons” 
for “person” in the fourth sentence. 

The amendment of November 28, 1966 
added paragraph (i) of subdivision (2); 
in the second sentence of subdivision (3), 
deleted “of summons” after “Where serv- 
ice,” deleted “made after the filing of the 
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have been made on the judgment 


required complaint and required affidavit 
for publication” after “out of the state,” 
inserted the reference to 4(5)(c), and 
made other changes in phraseology; and, 
in clause (8)(d), substituted “date” for 
“time.” 

The amendment of September 29, 1967, 
in subdivision (4), inserted “with the pro- 
visions hereafter prescribed in D(5)(h), 
and” and “93-6228.” 


Commission Note to 1965 Amendment 


Because of criticism from several mem- 
bers of the Bar, as well as the office of 
the Secretary of State, changes have been 
made in the provisions of Rule 4, In 
addition, some housekeeping changes have 
also been made. 


We have inserted at the points where 
changes or additions have been made the 
new language italicized [not italicized 
herein; see Amendment note above]. 

Several members of the Bar have called 
the attention of the Rules Committee to 
the fact that particularly in quiet title 
actions, where defunct corporations were 
involved, and where none of the persons 
could be found with due diligence upon 
whom service could be completed that 
would be binding on the defunct corpora- 
tion, that effective service could not be 
obtained by reason of the requirement 
of a return of a registered receipt showing 
delivery of the summons and complaint to 
the defunct corporation. We have now 
corrected that defect. In doing so, we 
have also brought within the framework 
of Rule 4 the provisions of R. C. M. 1947, 
Sections 93-3008, 93-3011, and 93-3012, 
which will be superseded. In addition, as 
long as we are changing Rule 4, we have 
now specified and delineated the same 
persons to be served whether or not the 
defendants are domestic or foreign corpo- 
rations, or domestic or foreign partnerships 
or other unincorporated associations. It 
will be recalled that when Rule 4 was first 
promulgated, and in an effort not to bring 
about any changes in our prior practice, 
the old, separate, segregated statutes per- 
taining to domestic and foreign corpora- 
tions were segregated in Rule 4. There is 
no reason, however, why the same persons 
should not be delineated for both domestic 
and foreign corporations, and we have 
now done so in this new writing of Rule 4. 
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In lieu of the requirement of a return 
receipt signed on behalf of the corpora- 
tions, which in many instances cannot be 
accomplished, as pointed out in the criti- 
cism from the Bar, we have now added a 
requirement for publication of summons 
against such corporation where none of 
the persons can be found with due dili- 
gence upon whom personal service can be 
completed. (See the new D(2)(f). In so 
providing, however, we have now spelled 
out that the same procedure for publica- 
tions shall be followed for serving cor- 
porations personally in in personam ac- 
tions, as we have provided for serving 
such corporations by publication in in rem 
actions (see D(5)(e)). 

Accordingly, we have made an effort to 
combine and streamline service on cor- 
porations by designating the same in- 
dividual persons who can be served, 
whether the corporations are domestic or 
foreign, and providing the same procedure 
of publication where such persons cannot 
be found with due diligence, whether or 
not the defendants are domestic and 
foreign, and we have eliminated the neces- 
sity of the return of a signed registry 
receipt objected to so heavily by the Bar. 

A second important change in the rule 
is specific authorization for an attorney 
for the plaintiff to incorporate within the 
framework of one single affidavit all the 
material necessary for serving defunct 
corporations personally, for serving by 
way of publication, and for serving the 
secretary of state. 

Changes have also been made in those 
portions of the rule providing for service 
on the secretary of state. We have elimi- 
nated the necessity of the intermediate 
step of having summons and complaint go 
through the hands of the sheriff in Lewis 
and Clark County; we have cut down on 
the papers that must be kept on file by 
the secretary of state, particularly elimi- 
nating the necessity of his keeping a 
copy of the complaint; and we have pro- 
vided a requirement that the secretary 
of state shall now serve upon the attorney 
for the plaintiff the factual information 
showing what was done by the secretary 
of state in effecting service, and the date 
when it was accomplished. 

There are other minor housekeeping 
changes in the rule, and wherever there is 
any change, omission, alteration, or new 
language, reference to it is contained at 
the points where such is accomplished. 
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Commission Note to September 7, 1965 
Amendment 

The amendments to Rule 4D(2) as to 
(e) is to remove an “attorney” because of 
doubt as to who would be such within the 
meaning of the Rule. As to (f) to avoid 
possible conflict of the provisions of this 
subdivision and those of 4B. 

The other amendments [Rules 50(b), 
52(b), 59(e) and 60(c)] will expedite the 
hearing and determination of the motions 
involved, and provide a time after submis- 
sion within which the motions are deemed 
denied if the court fails to decide them. 


Advisory Committee’s Note to Novem- 
ber 28, 1966 Amendment 


Rule 4D(2)(i1): The purpose of the 
amendment is to remove doubts as to the 
manner of suing an estate and a trust, 
resultant from the inclusion of “an es- 
tate’ and “a trust” in the definition of a 
person in 4A. 

Rule 4D(3): To make it clear that the 
personal service outside this state dis- 
penses with the necessity for following 
the procedure for service by publication 
prescribed by 4D(5). The provision for 
service of “a summons and complaint” 
permits personal service of either the orig- 
inal summons or the summons for publi- 
cation, together with the complaint. As 
provided in 4D(5)(g), in case of personal 
service outside of this state service is com- 
plete on the date of such service. 

Rule 4D(8)(d): To make it clear that 
it is the date and not the hour of day 
which should be shown in the admission 
of service. The time requirement in cer- 
tificates or affidavits of personal service 
is considered desirable and no change in 
the last paragraph of 4D(8) is recom- 
mended. — 


Advisory Committee’s Note to Septem- 
ber 29, 1967 Amendment 


Source: None. 
See Committee’s Note to 42C(2). 


Retroactive Application 


Rule 4B(1), applied to act of alleged 
malpractice occurring in Montana prior to 
the effective date of this rule (Rule 86(a)) 
and doctor who had not resided in Mon- 
tana since effective date of rule could 
properly be served with process in Cali- 
fornia under this rule. State ex rel. John- 
son v. District Court of Fourth Judicial 
District, 148 M 22, 417 P 2d 109, 111. 


DECISIONS UNDER FORMER LAW 


Paragraph (2) 

The doctrine of ostensible agency under 
section 2-205 has no application in deter- 
mining whether service of process has 
been legally made on a “managing or gen- 
eral agent” within the meaning of this 


rule. Kraus v. Treasure Belt Min. Co., 
146 M 432, 408 P 2d 151. 
Paragraph (5) 


_ Jurisdiction of the court attaches at the 
time of personal service of the complaint 


TIME Rule 6 (b) 


and summons, so that a prematurely en- foreign corporation, not qualified to do 
tered default judgment is voidable and not business in Montana, acknowledging re- 
_ void. Sowerwine v. Sowerwine, 145 M 81,  ceipt of amended complaint filed by plain- 


399 P 2d 233. tiff sufficiently complied with former sec- 
tion 93-3018. Greene Plumbing & Heating 
Paragraph (8) Co. v. Morris, 144 M 234, 395 P 2d 252, 


Appearance and waiver executed by a 255. 


Rule 5. Service and filing of pleadings and other papers. 

(a) SERVICE—WHEN REQUIRED. Except as otherwise provided 
in these rules, every order required by its terms to be served, every plead- 
ing subsequent to the original complaint unless the court otherwise or- 
ders because of numerous defendants, every written motion other than 
one which may be heard ex parte, and every written notice, appearance, 
demand, offer of judgment, designation of record on appeal, and similar 
paper shall be served upon each of the parties. No service need be made 
on parties in default for failure to appear except that pleadings asserting 
new or additional claims for relief against them shall be served upon 
them in the manner provided for service of summons in Rule 4. 


History: En. Sec. 5, Ch. 13, L. 1961; Advisory Committee’s Note to Septem- 
amd. Sup. Ct. Ord. 10750-7, Sept. 29, 1967, ber 29, 1967 Amendment 
eff. Jan. 1, 1968. SourcetiaFeda Ro, Civaleh. .5(a)00as 


amended 1963. 
Amendments Explanation of change: The words “af- 
The amendment of September 29, 1967 fected thereby” stricken out by the 


inserted “Except as otherwise provided in amendment, introduced a problem of in- 

these rules” at the beginning of the first terpretation. The amendment eliminates 

sentence; deleted “affected thereby, but” this difficulty and promotes full exchange 

at the end of the first sentence, making 5¢ information among the parties by re- 

the remainder of the original sentence into quiring service of papers on all the parties 

the second sentence. to the action, except as otherwise pro- 
vided in the rules. 


Rule 6. Time. 
(a) COMPUTATION. 
Statute of Limitations last day of three-year period was Sunday. 
Complaint filed three years and one day Grey v. Silver Bow County, 149 M 213, 
after act in suit governed by three-year 425 P 2d 819. 
statute of limitations was timely where 
(b) ENLARGEMENT. When by these rules or by a notice given 
thereunder or by order of court an act is required or allowed to be done 
at or within a specified time, the court for cause shown may at any time in 
its discretion (1) with or without motion or notice order the period en- 
larged if request therefor is made before the expiration of the period 
originally prescribed or as extended by a previous order or (2) upon 
motion made after the expiration of the specified period permit the act 
to be done where the failure to act was the result of excusable neglect; 
but it may not extend the time for taking any action under Rules 50(b), 
52(b),,59(b).6d),.\(e),.and .(f),. and; 60(¢b),. except,ito, the, extent, and 
under the conditions stated in them. 


History: En. Sec. 6, Ch. 13, L. 1961; Advisory Committee’s Note to May 21, 
amd. Sup. Ct. Ord. 10750-9, May 21, 1969, 1969 Amendment 
eff. July 1, 1969. Explanation of change: Reference to 
“50(f)” is added to conform with amend- 


Amendments ments to Rule 59. 


The amendment of May 21, 1969 in- 
serted the reference to Rule 50(f). 


79 


Rule 7 RULES OF CIVIL PROCEDURE 


III. PLEADINGS AND MOTIONS 


Rule 8. General rules of pleading. 
12. Defenses and objections—When and how presented—By pleading or motion 
—Motion for judgment on pleadings. 
13. Counterclaim and cross-claim. 
15. Amended and supplemental pleadings. 


Rule 7. Pleadings allowed—Form of motions. 


(a) PLEADINGS. 


Reply ment is deemed denied. Wheat v. Safe- 
A plaintiff is not required to reply to Way Stores, Inc., 146 M 105, 404 P 2d 317. 


an answer where not specifically ordered 

to do so by the court, nor is it mandatory References 

to reply to an affirmative defense of a Rambur v. Diehl Lumber Co., 143 M 
release, since under Rule 8(d), where no 432, 391 P 2d 1. 

responsive pleading is required, the aver- 


(cy) DE VU RRR SSP LEAS MG Ab O lar srt rT 


References 


Payne v. Mountain States Telephone 
and Telegraph Co., 142 M 406, 385 P 2d 
100. 


Rule 8. General rules of pleading. 


(a) CLAIMS FOR RELIEF. 


Separate Claims on Note and Mortgage References 


Upon default in an action against the Hidden Hollow Ranch v. Collins, 146 
unconditional guarantors of a note and to M 321, 406 P 2d 365; Williams v. Superior 
foreclose mortgage securing the note, the Homes, Inc., 148 M 38, 417 P 2d 92, 93. 
holder of the note may properly proceed 
at its option against either security in the 
same action. Bozeman Deaconess Founda- 
tion v. Cowgill, 143 M 98, 387 P 2d 435. 


(b) DEFENSES—FORM OF DENIALS. A party shall state in 
short and plain terms his defenses to each claim asserted and shall admit 
or deny the averments upon which the adverse party relies. If he is 
without knowledge or information sufficient to form a belief as to the 
truth of an averment, he shall so state and this has the effect of a denial. 
Denials shall fairly meet the substance of the averments denied. When 
a pleader intends in good faith to deny only a part or a qualification of an 
averment, he shall specify so much of it as is true and material and shall 
deny only the remainder. Unless the pleader intends in good faith to 
controvert all the averments of the preceding pleading, he may make his 
denials as specific denials of designated averments or paragraphs, or he 
may generally deny all the averments except such designated averments 
or paragraphs as he expressly admits; but, when he does so intend to 
controvert all its averments, including averments of the grounds upon 
which the court’s jurisdiction depends, he may do so by general denial 
subject to the obligations set forth in Rule 11. 


History: En. Sec. 8, Ch. 13, L. 1961; Amendment 
amd. Ord. Sup. Ct. June 1, 1964, eff. July The 1964 amendment substituted “or” 
1, 1964. for “of” after “only a part” in the fourth 
sentence. 
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(c) AFFIRMATIVE DEFENSES. In pleading to a preceding plead- 
ing, a party shall set forth affirmatively accord and satisfaction, arbitration 
and award, assumption of risk, contributory negligence, discharge in bank- 
ruptcy, duress, estoppel, failure of consideration, fraud, illegality, injury by 
fellow servant, laches, license, payment, release, res judicata, statute of 
frauds, statute of limitations, waiver, and any other matter constituting an 
avoidance or affirmative defense. When a party has mistakenly designated 
a defense as a counterclaim or a counterclaim as a defense, the court on 
terms, if justice so requires, shall treat the pleading as if there had been a 
proper designation. 


History: En. Sec. 8, Ch. 13, L. 1961; supreme court on the second appeal could 
amd. Ord. Sup. Ct. June 1, 1964, eff. July say that the trial court could have found 
1, 1964. the defense of res judicata available with- 
out an answer under Rule 8(c) or re- 

Amendment ‘ 9 sponsive pleading to present the record 

The 1964 amendment substituted “af- of the former judgment plus a statement 
firmatively” for “affirmative” after “shall to show why it should be treated as 


set forth” in the first sentence. res judicata. Rambur v. Diehl Lumber 
Res Judicata Co., 144 M 84, 394 P 2d 745, 748. 
Where supreme court affirmed dis- Unavoidable Accident 

missal of complaint by trial court on Unavoidable accident is not among de- 


ground that complaint was unverified as fenses that must be pleaded affirmatively 
required by section 93-3702 and on addi- and is covered under general denial of 
tional ground that complaint failed to negligence. Graham v. Rolandson, 150 M 
state a claim upon which relief could be 270, 435 P 2d 263. 

granted and a week later plaintiff filed 

a second verified amended complaint References 

which eliminated confusion, the issue of Interstate Mfg. Co. v. Interstate Prod- 
res judicata was not so clear that the ucts Co., 146 M 449, 408 P 2d 478. 


yaP\ So ON IS MAGNA Ue Osu see ONE ¢ 


Reply compel the plaintiff to reply to an answer 
The stipulation in*this rule that aver-- 2VeTrms the affirmative defense of a re- 
ments in answer to which no responsive lease. Wheat v. Safeway Stores, Inc., 146 
pleading is required are denied, read in M 105, 404 P 2d 317. 
conjunction with Rule 7(a), does not 


Rule 9. Pleading special matters. 
(b) FRAUD, MISTAKE, CONDITION OF THE MIND. 


References 
Brooks v. Brooks Pontiac, Inc., 143 M 
256, 389 P 2d 185. 


eee COUNT IE LG) Nis Sie 1s CEI) EN Ty, 


General Denial that all conditions precedent were per- 
In action by materialman against gen- formed did not put matter in issue and 
eral contractor for material supplied sub- would be treated as admission that they 
contractor, contractor could not make af- Wére performed. Treasure State Indus- 
firmative defense that statutory notice tres, Inc. v. Leigland, 151 M 288, 443 P 
was not given under materialmen’s statute 2d 22, 
after materialman alleged that he had 
complied with all conditions precedent to References 
bringing suit and contractor entered gen- Interstate Mfg. Co. v. Interstate Prod- 
eral denial; general denial of allegation ucts Co., 146 M 449, 408 P 2d 478. 


Rule 11. Signing of pleadings. 


Lack of Verification tion, and defendant waited until after he 
Where a complaint was prepared to received an adverse judgment to raise the 
conform to this rule but lacked verifica- issue in a motion to dismiss on appeal, 


81 


Rule 12 (a) RULES 


such motion failed as his proper remedy 
would have been a motion to strike under 


Rule 12. 


OF CIVIL PROCEDURE 


Rule 12. Adams v. Davis, 142 M_ 58/7, 
386 P 2d 574. 


Defenses and objections—When and how presented—By 


pleading or motion—Motion for judgment on pleadings. 


(a) UMWHENTRRESEN TED: 
Pleading after Denial of Motion 


Defendants had twenty days from day 


on which motion to dismiss complaint 


was denied in which to serve and file re- 
sponsive pleading. Sealey v. Majerus, 
149 M 268, 425 P 2d 70. 


DECISIONS UNDER FORMER LAW 


Default Taken Prematurely 
Husband who went to Canada and was 


personally served there in divorce action 


had forty days in which to answer under 
the combined time allotted in former 
Rules 4(D)(5)(g) and 12(a), M. R. Civ. 
P., and default taken before that time was 
voidable. Sowerwine v. Sowerwine, 145 


Jurisdiction 

Jurisdiction of the court attaches at the 
time of personal service of the complaint 
and summons, so that a prematurely en- 
tered default judgment is voidable and not 


void. Sowerwine v. Sowerwine, 145 M 81, 
209 P “20 230: 


M: 81.3990, 2d 253. 


(b) HOW PRESENTED. Every defense, in law or fact, to a claim 
for relief in any pleading, whether a claim, counterclaim, cross-claim, or 
third-party claim, shall be asserted in the responsive pleading thereto 
if one is required, except that the following defenses may at the option of 
the pleader be made by motion: (1) lack of jurisdiction over the subject 
matter, (2) lack of jurisdiction over the person, (4) insufficiency of 
process, (5) insufficiency of service of process, (6) failure to state a 
claim upon which relief can be granted, (7) failure to join a party under 
Rule 19. A motion making any of these defenses shall be made before 
pleading if a further pleading is permitted. No defense or objection is 
waived by being joined with one or more other defenses or objections 
in a responsive pleading or motion. If a pleading sets forth a claim for 
relief to which the adverse party is not required to serve a responsive 
pleading, he may assert at the trial any defense in law or fact to the 
claim for relief. If, on a motion asserting the defense numbered (6) to 
dismiss for failure of the pleading to state a claim upon which relief 
can be granted, matters outside the pleading are presented to and not 
excluded by the court, the motion shall be treated as one for summary 
judgment and disposed of as provided in Rule 56, and all parties shall 
be given reasonable opportunity to present all material made pertinent 
to such motion by Rule 56. 


(i) The cases in which place of trial may be changed are specified in 
section 93-2906, R. C. M. 1947. 


(ii) If the county designated in the complaint is not the proper 
county for trial of the action, the defendant must at the time of his first 
appearance request by motion that the trial be had in the proper county. 
Every defense in law or fact, to a claim for relief in any pleading which 
defendant desires to present by way of motion as hereinabove provided 
must be joined with, or inserted in, the motion requesting a change in the 
place of trial. If the court in which the action is commenced grants the 
request for change of venue, that court shall not consider nor pass upon 
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DEFENSES AND OBJECTIONS Rule 12 (b) 


other defenses in law, or fact, presented by the motion, but such shall be 
considered and decided by the court sitting in the proper county after the 
transfer has been completed. No request for change of venue is waived by 
being joined in a motion with other defenses or objections in law or fact. 


(ii1) Any request for change in place of trial for grounds 2 and 3 of 
section 93-2906, R. C. M. 1947, must be presented by motion within 20 days 
after the answer to the complaint, or to the cross-claim where a cross-claim 
is filed, or the reply to any answer, in those cases in which a reply is au- 
thorized, has been filed; except that whenever at some time more than 
twenty days after the last pleading has been filed an event occurs which 
thereafter affords good cause to believe that an impartial trial cannot be 
had under ground 2 of said section 93-2906, and competent proof is sub- 
mitted to the court that such cause of impartiality did not exist within the 
twenty-day period after the last pleading was filed, then the court may 
entertain a motion to change the place of trial under ground 2 of section 
93-2906 within twenty days after that later event occurs. 


(iv) With respect to ground 4 of section 93-2906, R. C. M. 1947, the 
party who disqualifies a district judge, and who desires a change of venue, 
must include such request in a motion filed along with the affidavit of dis- 
qualification. If the party who does not disqualify the district judge desires 
a change of venue, he shall make such request by motion within 5 days 
after being served with a copy of the affidavit of disqualification. Unless 
the parties have agreed in writing upon another district judge, or upon a 
member of the bar as judge pro tempore, the disqualified district judge 
must either call in another district judge within fifteen days after filing of 
the affidavit of disqualification, or ten days after filing of the motion for 
change of venue, or, if no other judge is called in, grant the motion for 
change of venue. If any other qualified district judge shall be called in, as 
herein provided, and shall, within thirty days after the motion for change 
of venue has been filed, appear and assume jurisdiction of the cause and of 
all matters and proceedings therein, no change of the place of trial shall be 
made. If the other qualified district judge called in, as herein provided, fails 
to appear and assume jurisdiction within thirty days after the motion for 
change of venue has been filed, then the disqualified judge must imme- 
diately grant the motion and order a change in the place of trial to some 
other county. 


History: En. Sec. 12, Ch. 13, L. 1961; Commission Note to 1965 Amendment 
amd. Sec. 1, Ch. 89, L. 1963; amd. Sup. The numbering of the defenses which 
Ct. Ord. 10750, Apr. 1, 1965, eff. July 1, may be made by motion is changed to 
1965; amd. Sup. Ct. Ord. 10750-7, Sept. conform to that of the Federal Rule, 
29, 1967, eff. Jan. 1, 1968. which results in there being no “(3)” 
because “improper venue” as a ground 

Amendments for motion to dismiss was deleted in 1963. 

The 1965 amendment renumbered Subdivisions (i), (ii), (iii), and (iv) are 
some of the numbered clauses in the first added to clarify and detail the time and 
sentence and added subdivisions (i) to manner for motions for change of place 
(iv). See Commission Note below. of trial in the cases specified in Section 

The amendment of September 29, 1967, 93-2906, R. C. M. 1947. 
in the introductory paragraph, substituted 


“a party under Rule 19” for “an indispens- Advisory Committee’s Note to Septem- 
able party” in item (7); and, in the fourth ber 29, 1967 Amendment 

sentence, substituted “the” for “that” be- DOUCET eC eee Cove ate Let 1) eect 
fore “claim for relief.” amended 1966. 
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Rule 12 (c) 


Explanation of change: The terminol- 
ogy is changed to accord with the amend- 
ment of Rule 19. The numbering of listed 
defenses of the Montana Rule is retained: 
“(3) improper venue” is omitted; and the 
provisions of subdivisions (i), (ii), (iti) 
and (iv), dealing with motions for change 
of place of trial, remain unchanged. 


Involuntary Dismissal 


Rule 41(b), providing for involuntary 
dismissal which operates as an adjudica- 
tion upon the merits, has no application 
to a motion to dismiss for failure to 
state a claim under this rule. Rambur 
v. Diehl Lumber Co., 144 M 84, 394 P 2d 
745, 750. 


Motion to Dismiss 


A motion to dismiss under this rule is 
equivalent to a demurrer under former 
procedure. Payne v. Mountain States 
Telephone and Telegraph Co., 142 M 
406, 385 P 2d 100; Holtz v. Babcock, 
143 M 341, 389 P 2d 869; Rambur v. 
Diehl Lumber Co., 143 M 432, 391 P 2d 1. 

While a motion to dismiss for failure 
to state a claim on which relief can be 
granted is the same as a demurrer under 
former Montana procedure and therefore 


RULES OF CIVIL PROCEDURE 


admits to all facts well pleaded, it does 
not admit to controversial conclusions of 
law or to the accuracy of alleged con- 
struction of written instruments set forth 
in the pleading. Holtz v. Babcock, 143 
M 341, 389 P 2d 869. 

An order sustaining a motion to dismiss 
is not appealable. Rambur v. Diehl Lum- 
ber Co., 143 M 432, 391 P 2d 1. 

A motion to dismiss was proper under 
this rule where return was made more 
than three years after commencement of 
action in violation of Rule 41(e), and lack 
of jurisdiction did not have to be pleaded 
as an affirmative defense. Whitcraft v. 
Semenza, 145 M 97, 399 P 2d 757. 


Res Judicata 


Where supreme court affirmed lower 
court judgment dismissing complaint for 
failure to state a claim upon which relief 
could be granted under this rule, the judg- 
ment was not res judicata as to a second 
amended complaint under the provisions 
of Rule 56(c) treating motion as a sum- 
mary judgment where matters outside the 
pleadings were presented to and not ex- 
cluded by the court. Rambur v. Diehl 
Lumber Co., 144 M 84, 394 P 2d 745, 749. 


(c) MOTION FOR JUDGMENT ON THE PLEADINGS. 


References 


Steffes v. Crawford, 143 M 43, 386 P 2d 
842. 


(d) PRELIMINARY HEARINGS. The defenses specifically enum- 


erated » (1) nabtol, 37) yean 


subdivision 


(b) of this rule whether 


made in a pleading or by motion, and the motion for judgment men- 
tioned in subdivision (c) of this rule shall be heard and determined 
before trial on application of any party, unless the court orders that the 


hearing and determination thereof be deferred until trial. 


History: En. Sec. 12, Ch. 13, L. 1961; 
amd. Sec. 1, Ch. 89, L. 1963; amd. Sup. Ct. 
Ord. 10750-7, Sept. 29, 1967, eff. Jan. 1, 
1968. 


Compiler’s Notes 


The compiler inserted the bracketed 
“to” near the beginning of this subdivi- 
sion. 


Amendments 
The amendment of September 29, 1967 
substituted “(7)” for “(6)” and deleted 


“the’ before “trial” at the end of the 
section. ’ 


Advisory Committee’s Note to Septem- 
ber 29, 1967 Amendment 


Explanation of change: “(7)” has been 
substituted for “(6)” to correct misnum- 
bering and conform to the defenses enum- 
erated in subdivision (b) [Rule 12(b)]. 


(g) CONSOLIDATION OF DEFENSES: IN “MOTION A2eparty 
who makes a motion under this rule may join with it any other motions 
herein provided for and then available to him. If a party makes a motion 
under this rule but omits therefrom any defense or objection then avail- 
able to him which this rule permits to be raised by motion, he shall not 
thereafter make a motion based on the defense or objection so omitted, 
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COUNTERCLAIM AND CROSS-CLAIM Rule 13 (¢) 


except a motion as provided in subdivision (h)(2) hereof on any of the 
grounds there stated. 


History: En. Sec. 12, Ch. 13, L. 1961; Explanation of change: Where a dila- 
amd. Sec. 1, Ch. 89, L. 1963; amd. Sup. Ct. tory defense is omitted from a preanswer 
Ord. 10750-7, Sept. 29, 1967, eff. Jan. 1, motion, under the language of these sub- 
1968. divisions [Rule 12(g) and 12(h)] the cases 
are divided on the question of whether 

Amendments the defense can be included in the an- 

The amendment of September 29, 1967, swer although it is not permitted in an- 
in the first sentence, substituted “any” for other motion. This amendment prevents 
“the” before “other motions”; in the sec- the inclusion of such omitted defenses in 
ond sentence, substituted “but omits the answer as well as in another prean- 
therefrom any defense or objection” for swer motion. This change follows the 
“and does not include therein all defenses provisions of the federal amendment, ex- 
and objections” and “on the defense or cept that “improper venue” is not included 
objection” for “on any of the defenses or in the enumeration in (h)(1)(A), because 


objections”; inserted “a motion” after the times for making motions for a change 
“except”; and substituted ‘subdivision of venue are specified in subdivisions (b) 
(h) (2) * * * there stated” for “subdivision (ii), (111) and (iv) of the Montana Rule 
(Hh) of this rule.” 12D) fe 


The substance of subdivision (g) has 


Advisory Committee’s Note to Septem- not been changed. 


ber 29, 1967 Amendment 


Source: Fed. R. Civ. P. 12(g) and (h), 
as amended 1966. 


(hy WAIVER OR VPRESERVATION OF CERTAIN: DEFENSES. 
(1) A defense of lack of jurisdiction over the person, insufficiency of 
process, or insufficiency of service of process is waived (A) if omitted 
from a motion in the circumstances described in subdivision (g), or 
(B) if it is neither made by motion under this rule nor included in a 
responsive pleading or an amendment thereof permitted by Rule 15(a) 
to be made as a matter of course. 


(2) A defense of failure to state a claim upon which relief can be 
granted, a defense of failure to join a party indispensable under Rule 
19, and an objection of failure to state a legal defense to a claim may 
be made in any pleading permitted or ordered under Rule 7(a), or by 
motion for judgment on the pleadings, or at the trial on the merits. 


(3) Whenever it appears by suggestion of the parties or otherwise 
that) the court lacks jurisdiction of the subject matter, the court shall 
dismiss the action. 


History: En. Sec. 12, Ch. 13, L. 1961; Advisory Committee’s Note to Septem- 
amd. Sec. 1, Ch. 89, L. 1963; amd. Sup. Ct. ber 29, 1967 Amendment 
Ord. 10750-7, Sept. 29, 1967, eff. Jan. 1, Source: Fed. R- Civ. P. 12(¢) and (h), 
1968. as amended 1966. 


Amendments Explanation of change: See Advisory 


Ties racndin ent latsentenibies 209067 Committee’s Note under Rule 12(g). 
rewrote this rule, dividing it into three 
subdivisions. For text of former rule, see 
parent volume. 


Rule 13. Counterclaim and cross-claim. 
(g) CROSS-CLAIM AGAINST COPARTY. 
DECISIONS UNDER FORMER LAW 


Parties to Cross-claim and power to adjudicate mechanics’ liens 
District court did not have jurisdiction of cross-complainants, materialmen, where 
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Rule 18 (h) RULES 


they failed to serve the principal contrac- 
tor with process. Greene Plumbing & 


OF CIVIL PROCEDURE 


Heating Co. v. Morris, 144 M 234, 395 P 
Z20t2 12,4000. 


(h) JOINDER OF ADDITIONAL PARTIES. Persons other than 
those made parties to the original action may be made parties to a coun- 
terclaim or cross-claim in accordance with the provisions of Rules 19 and 


20. 


History: En. Sec. 13, Ch. 13, L. 1961; 
amd. Sup. Ct. Ord. 10750-7, Sept. 29, 1967, 
eff. Jan. 1, 1968. 


Amendments 


The amendment of September 29, 1967 
rewrote this rule. For text of former rule, 
see parent volume. 


Advisory Committee’s Note to Septem- 
ber 29, 1967 Amendment 

Source: sled: “R: \Giy; 
amended 1966. 

Explanation of change: The amendment 
to Rule 13(h) incorporates by direct refer- 
ence the revised criteria and procedures 


P.*13(Ch)) yas 


Rule 14. Third-party practice. 


of Rule 19, as amended. The amendment 
also expressly refers to Rule 20 thus cor- 
recting an existing inadequacy by calling 
attention to the fact that a party pleading 
a counterclaim or a cross-claim may join 
additional persons when the conditions 
for permissive joinder of parties under 
Rule 20 are satisfied. Hereafter, for the 
purpose of determining who must or may 
be joined as additional parties to a coun- 
terclaim or cross-claim, the party pleading 
the claim is to be regarded as a plaintiff 
and the additional parties as plaintiffs or 
defendants as the case may be, and 
amended Rules 19 and 20 are to be applied 
in the usual fashion. 


(a) WHEN DEFENDANT MAY BRING IN THIRD PARTY. | 


Insurance Coverage 


Federal court dismissed action for de- 
claratory judgment declaring obligations 
of casualty insurance company under 
an automobile casualty insurance policy 
which had allegedly been canceled prior 
to the time of the accident involving the 
automobile of the insured sued for in- 
juries resulting from the accident, since 
the issues which did not involve federal 
law, could be solved in the state court 
wherein third-party complaint under this 
rule had been filed by the insured against 
the insurer in which the insured sought 
to hold the insurer to the terms of the 
policy, where the state court could dis- 
pose of the coverage problems first under 
M. R. Civ. P., Rule 42(b). Western Cas- 


Rule 15. 
(a) AMENDMENTS. 


Discretionary Power of Court 


Where it was very clear that the su- 
preme court, upon a former appeal of the 
same case, was unanimous in its decision 
to affirm the jury verdict and as to the 
ineffectiveness of additur order, the fact 
that the supreme court affirmed the jury 
verdict and thereby finally determined the 
amount of the award withdrew any dis- 
cretion that might have been otherwise 
possessed by the trial judge to allow 
amendments to the pleadings. State act- 
ing by and through State Highway Com- 
mission v. Schmidt, 148 M 316, 420 P 2d 
Tago: 
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ualty & Surety Co. v. Pinson, 255 F Supp 
624, 625. 


Separate Trial of Third Party Action 

Third party claim initiated by hospital, 
which was being sued by minor patient 
burned by defective television switch while 
in hospital, against lessor of television 
equipment should have been separated 
from main action between hospital and 
patient and tried separately. Crosby v. 
Billings Deaconess Hospital, 149 M 314, 
426 P 2d 217. 


References 


Wheat v. Safeway Stores, Inc., 146 M 
105, 404 P 2d 317. 


Amended and supplemental pleadings. 


Trial court’s discretionary power to 
grant leave to amend pleadings may be 
limited by a decision of the supreme court 
upon a former appeal of the same case. 
State acting by and through State High- 
way Commission v. Schmidt, 148 M 316, 
A20-P 20053," 055: 


Right to Amendment of Course 


The motion to dismiss for failure to 
state a claim is not a responsive pleading 
within the provisions of this rule that 
complaint may be amended once as a mat- 
ter of course before a responsive pleading 
is served. Rambur v. Diehl Lumber Co., 
144 M 84, 394 P 2d 745, 748. 


PRETRIAL PROCEDURE Rule 16 

(c) RELATION BACK OF AMENDMENTS. Whenever the claim 
or defense asserted in the amended pleading arose out of the conduct, 
transaction, or occurrence set forth or attempted to be set forth in the 
original pleading, the amendment relates back to the date of the original 
pleading. An amendment changing the party against whom a claim is 
asserted relates back if the foregoing provision is satisfied and, within 
the period provided by law for commencing the action against him, the 
party to be brought in by amendment (1) has received such notice of 
the institution of the action that he will not be prejudiced in maintaining 
his defense on the merits, and (2) knew or should have known that, 
but for a mistake concerning the identity of the proper party, the action 
would have been brought against him. 


The requirements of clauses (1) and (2) hereof are satisfied with re- 
spect to any city, village, town, school district, county, or public agency, 
board or officer of such public bodies, and with respect to the state or 
any state board, agency or officer thereof, to be brought into the action 
as defendant, if process is served as provided by Rule 4D(2)(g) and (h) 


for service upon such defendant. 


History: En. Sec. 15, Ch. 13, L. 1961; 
amd. Sup. Ct. Ord. 10750-7, Sept. 29, 1967, 
eff. Jan. 1, 1968. 


Amendments 


The amendment of September 29, 1967 
added the last sentence of the first para- 
graph and added the second paragraph. 


Advisory Committee’s Note to Septem- 
-ber 29, 1967 Amendment 


Source: +Féed:teRv1GCrvei) PB: 
amended 1966. 


Explanation of change: This amend- 
ment is designed to avoid problems which 
have arisen in instances in which the com- 
plaint named the wrong defendant and the 
statute of limitations expired prior to an 
amendment correcting the error. Where 
the newly named defendant received no- 
tice ofthe action and knew or should have 
known that he was the intended defend- 
ant, it seems unjust to prohibit relation 
back. 

The most serious difficulties under the 
Federal Rules have been in suits against 


15¢e)grcas 


the United States or an agency or officer 
thereof. The second paragraph of the 
federal amendment contains specific pro- 
visions for such cases and the second 
paragraph of this amendment adapts the 
federal provision to suits where the true 
defendant is the state or a political sub- 
division thereof. 


The change will also further the objec- 
tive of the provision of Rule 25(d) for 
automatic substitution of the successor 
public officer. 


Amendment after Running of Limita- 
tions 


If original complaint is timely filed, 
amended complaint dealing with same 
transaction set out in original complaint 
will relate back to original complaint, 
even though amended complaint changes 
legal theory of action, adds claim arising 
out of same transaction or states facts 
more. specifically, and even though 
amended complaint is filed after running 
of statute of limitations. Rozan v. Rosen, 
150 M 121, 431 P 2d 870. 


td); SU RPLEMENTAL PLEA DINGS, 


Notice 

Trial court was justified in refusing to 
grant defendants’ motion to amend their 
answer by adding an affirmative de- 
fense of compromise and settlement, even 
though it was represented that some 


Rule 16. 


Discretion of Court 


Pretrial procedure is optional, it being 
left to trial court’s discretion whether to 


sort of compromise settlement had been 
reached after filing of complaint and an- 
swer, since defendants had not given 
plaintiffs notice of this motion as required 
by this section. Montgomery v. Gehring, 
145 M 278, 400 P 2d 403. 


Pretrial procedure—Formulating issues. 


utilize procedure and to what extent. 
Lenz v. Mehrens, 149 M 394, 427 P 2d 
Dds 


Rule 17 (a) RULES OF CIVIL PROCEDURE 


IV. PARTIES 


Parties plaintiff and defendant—Capacity. 

18. Joinder of claims and remedies. 

19. Joinder of persons needed for just adjudication. 
20. Permissive joinder of parties. 

23. Class actions. 

23.1. Derivative actions by shareholders. 

23.2. Actions relating to unincorporated associations. 
24. Intervention. 


Rule 17. Parties plaintiff and defendant—Capacity. 


(a) REAL PARTY -IN INTEREST. Every action shall. be prose- 
cuted in the name of the real party in: interest. An executor, adminis- 
trator, guardian, bailee, trustee of an express trust, a party with whom 
or in whose name a contract has been made for the benefit of another, or 
a party authorized by statute may sue in his own name without joining 
with him the party for whose benefit the action is brought; and when 
a statute of the state of Montana so provides, an action for the use or 
benefit of another shall be brought in the name of the state of Montana. 
No action shall be dismissed on the ground that it is not prosecuted 
in the name of the real party in interest until a reasonable time has been 
allowed after objection for ratification of commencement of the action 
by# or, joindér_or Substitution’ of;the real party in interest; andgenucn 
ratification, joinder, or substitution shall have the same effect as if the 
action had been commenced in the name of the real party in interest. 


History: En. Sec. 17, Ch. 13, L. 1961; ceptions to, but illustrations of, the rule, 


amd. Sup. Ct. Ord. 10750-7, Sept. 29, 1967, 
eff. Jan. 1, 1968. 


Amendments 


The amendment of September 29, 1967 
deleted the conjunction “but” between the 
present first and second sentences and 
made them separate sentences; and added 
the third sentence. 


Advisory Committee’s Note to Septem- 
ber 29, 1967 Amendment 

Sources Fed. hemceive. se 
amended 1966. 

A bailee is added to the list of real 
parties in interest; and a minor change is 
made in the text to make it clear that the 
specific instances enumerated are not ex- 


U7 ta)? was 


and carry no negative implications. 


The provision that no action shall be 
dismissed on the ground that it is not 
prosecuted in the name of the real party 
in interest until a reasonable time has 
been allowed, after the objection has been 
raised, for ratification, etc., keeps pace 
with modern decisions which, in the inter- 
ests of justice, are inclined to be lenient 
when an honest mistake has been made in 
choosing the party in whose name the 
action is filed. 


References 


State ex rel. Farmers Elevator Co. of 
Reserve v. District Court, 147 M 72, 410 
P..2d.160, . 


Rule 18. Joinder of claims and remedies. 
(a) JOINDER OF CLAIMS. A party asserting a claim to relief 


as an original claim, counterclaim, cross-claim, or 


third-party claim, 


may join, either as independent or as alternate claims, as many claims 
either legal or equitable or both as he has against an opposing party or 


co-party. 


History: En. Sec. 18, Ch. 13, L. 1961; 
amd. Sup. Ct. Ord. 10750-7, Sept. 29, 1967, 
eff. Jan. 1, 1968. 


Amendments 


The amendment of September 29, 1967 
rewrote this rule. For text of former rule, 
see parent volume. 


JOINDER OF PERSONS 


Advisory Committee’s Note to Septem- 
ber 29, 1967 Amendment 


Source?) Med RE’Civ.. “P; 
‘amended 1966. 

Explanation of change: Under the prior 
rule some courts have inferred that the 
standards of Rules 19, 20, and 22 relate to 
and limit Rule 18(a) in multiple party 
cases. Thus, Rule 20(a) resulted in a 
holding that, unless each claim arose from 
a single transaction or series of transac- 
tions and involved a question common to 
all defendants, there could be no joinder. 
Federal Housing Admr. vy. Christianson, 
26 F Supp 419 (D. Conn. 1939). This 
amendment is designed to overcome such 
decisions and to state clearly that a party 
asserting a claim (original claim, counter- 
claim, cross-claim, third party claim) may 
join as many claims as he has against an 
opposing party regardless of the fact that 
there are multiple parties. The joinder is 
subject to the court’s power to direct 


18@)* as 


Rule 19 (a) 


appropriate procedure for trying the 
claims. See Rules 42(b), 20(b), 21. Join- 
der of parties is governed by other rules 
operating independently. 

In addition to the changes in the Fed- 
eral Rules the words “or co-party” are 
added to the Montana amendment for 
consistency with the provisions of this 
amendment for cross-claims and Rule 


13(g). 


Divorce Action 


Where wife brought suit for divorce 
and husband filed cross complaint for ad- 
judication of his right to property acquired 
by their joint effort, the general equity 
powers of the court were properly in- 
voked by joining in a single action the 
prayer for divorce and adjudication of the 
dispute between the parties concerning 
property rights. Tolson v. Tolson, 145 M 
87, 399 P 2d 754. 
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DECISIONS UNDER FORMER LAW 


Assignor Bringing Action 

Assignee of one-half interest of an 
overriding royalty agreement with plain- 
tiff-assignor and defendant could not be 
joined as a party plaintiff in a suit to 


compel defendant to pay the other half 
interest to plaintiff whether assignor was 
a trustee for the assignee or they were 
tenants in common. Lowe & Lynn v. 
Flank Oil Co., 144 M 499, 398 P 2d 608. 


Rule 19. Joinder of persons needed for just adjudication. 
(ajeo>PERSONS TOsBE JOINED TP FEASIBLE. JA’ person wiio'ts 


subject to service of process shall be joined as a party in the action if 
(1) in his absence complete relief cannot be accorded among those al- 
ready parties, or (2) he claims an interest relating to the subject of the 
action and is so situated that the disposition of the action in his absence 
may (i) as a practical matter impair or impede his ability to protect that 
interest or (ii) leave any of the persons already parties subject to a 
substantial risk of incurring double, multiple, or otherwise inconsistent 
obligations by reason of his claimed interest. If he has not been so 
joined, the court shall order that he be made a party. If he should join 
as a plaintiff but refuses to do so, he may be made a defendant, or, 
in a proper case, an involuntary plaintiff. If the joined party objects to 
venue and his joinder would render the venue of the action improper, 
he shall be dismissed from the action. 


History: En. Sec. 19, Ch. 13, L. 1961; 
amd. Sup. Ct. Ord. 10750-7, Sept. 29, 1967, 
eff. Jan. 1, 1968. 


Amendments 

The amendment of September 29, 1967 
rewrote this rule. For text of former rule, 
see parent volume. 


Advisory Committee’s Note to Septem- 
ber 29, 1967 Amendment 


Source: Fed. R. Civ. P. 19, as amended 
1966. 


Explanation of change: This is a substi- 
tution for existing Rule 19 in its entirety. 
The changes are intended to make clear 
that whenever feasible the persons mate- 
rially interested in the subject of an action 
should be joined as parties so that they 
may be heard and a complete disposition 
made. When this comprehensive joinder 
cannot be accomplished the case should be 
examined pragmatically and a choice made 
between the alternatives of proceeding 
with the action in the absence of partic- 
ular interested persons, and dismissing the 
action. 
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Rule 19 (b) 


Even if the court is mistaken in its 
decision to proceed in the absence of an 
interested person, it does not by that 
token deprive itself of the power to adjudi- 
cate as between the parties already before 
it through proper service of process. But 
the court can make a legally binding ad- 
judication only between the parties actu- 
ally joined in the action. It is true that 
an adjudication between the parties before 
the court may on occasion adversely affect 
the absent person as a practical matter, or 
leave a party exposed to a later incon- 
sistent recovery by the absent person. 
These are factors which should be consid- 
ered in deciding whether the action should 
proceed, or should rather be dismissed; 
but they do not themselves negate the 
court’s power to adjudicate as between 
the parties who have been joined. 


The change straightens out difficulties 
in the wording of the old rule. The word 
“indispensable” is used only in a conclu- 
sory sense, that is, a person is “regarded 
as indispensable” when he cannot be made 
a party and, upon consideration of the fac- 


RULES OF CIVIL PROCEDURE 


tors mentioned in subdivision (b), it is 
determined that in his absence it would 
be preferable to dismiss the action, rather 
than to retain it. The factors mentioned 
in subdivision (b) of the rule are not in- 
tended to be exclusive and others may be 
applicable in particular situations. The 
court is to determine whether in equity 
and good conscience the action should 
proceed among the parties already before 
it, or should be dismissed. 


Injured Party in Dispute between In- 
surers 

Party who brought original action for 
injuries but who was not party to either 


- of policies of insurance involved and was 


only indirectly interested in outcome of 
litigation between two insurance com- 
panies was improper party in declaratory 
action to determine which of two insur- 
ance companies was liable. National 
Farmers Union Property & Casualty Co. 
v. General Guaranty Ins. Co., 150 M 297, 
434 P 2d 708. 


Cb) DD ETRE NACL LG) INS OC) EO) BV EN ey ore JOINDER 


NO TePEASIBEM 


If a person as described in subdivision (a)(1)-(2) 


hereof cannot be made a party, the court shall determine whether in 
equity and good conscience the action should proceed among the parties 
before it, or should be dismissed, the absent person being thus regarded 
as indispensable. The factors to be considered by the court include: 
first, to what extent a judgment rendered in the person’s absence might 
be prejudicial to him or those already parties; second, the extent to 
which, by protective provisions in the judgment, by the shaping of re- 
lief, or other measures, the prejudice can be lessened or avoided; third, 
whether a judgment rendered in the person’s absence will be adequate; 
fourth, whether the plaintiff will have an adequate remedy if the action 
is dismissed for nonjoinder. 

History: En. Sec. 19, Ch. 13, L. 1961; 


amd. Sup. Ct. Ord. 10750-7, Sept. 29, 1967, 
eff. Jan. 1, 1968. 


Advisory Committee’s Note to Septem- 
ber 29, 1967 Amendment 

Source: Fed. R. Civ. P. 19, as amended 
1966. 

Explanation of change: see Advisory 
Committee’s Note under Rule 19(a). 


Amendments 


The amendment of September 29, 1967 
rewrote this rule. For text of former rule, 
see parent volume. 


(c) PLEADING REASONS FOR NONJOINDER. A pleading as- 
serting a claim for relief shall state the names, if known to the pleader, 
of any persons as described in subdivision (a)(1)-(2) hereof who are 
not joined, and the reasons why they are not joined. 

History: En. Sec. 19, Ch. 13, L. 1961; 


amd. Sup. Ct. Ord. 10750-7, Sept. 29, 1967, 
eff. Jan. 1, 1968. 


Amendments 


The amendment of September 29, 1967 
rewrote this rule. For text of former rule, 
see parent volume. 
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MISJOINDER AND 


Advisory Committee’s Note to Septem- 
ber 29, 1967 Amendment 


Source? Fed. R. Civ. P. 19, as amended 
1966. 


Cd). EXCH PTION OFPVCEASS 
the provisions of Rule 23. 


History: En. Sup. Ct. Ord. 10750-7, 
Sept. 29, 1967, eff. Jan. 1, 1968. 
Amendments 


The amendment of September 29, 1967 
rewrote Rule 19 in general and added Rule 
19(d) as a separate subdivision of the rule. 


Rule 20. 
(a) 


NONJOINDER OF PARTIES 


Rule 21 


Explanation of change: see Advisory 
Committee’s Note under Rule 19(a). 


ACTIONS. This rule is subject to 


Advisory Committee’s Note to Septem- 
ber 29, 1967 Amendment 

Source: Fed. R. Civ. P. 19, as amended 
1966. 

Explanation of change: see Advisory 
Committee’s Note under Rule 19(a). 


Permissive joinder of parties. 
PERMISSIVE. JOINDER. 


All persons may join in one ac- 


tion as plaintiffs if they assert any right to relief jointly, severally, 
or in the alternative in respect of or arising out of the same transac- 
tion, occurrence, or series of transactions or occurrences and if any 
question of law or fact common to all these persons will arise in the 
action. All persons may be joined in one action as defendants if there 
is asserted against them jointly, severally, or in the alternative, any right 
to relief in respect of or arising out of the same transaction, occurrence 
or series of transactions or occurrences and if any question of law or 
fact common to all defendants will arise in the action. A plaintiff or 
defendant need not be interested in obtaining or defending against all 
the relief demanded. Judgment may be given for one or more of the 
plaintiffs according to their respective rights to relief, and against 
one or more defendants according to their respective liabilities. 


History: En. Sec. 20, Ch. 13, L. 1961; 
amd. Sup. Ct. Ord. 10750-7, Sept. 29, 1967, 
eff. Jan. 1, 1968. 


Amendments 


The amendment of September 29, 1967 
substituted “these persons” for “of them” 
near the end of the first sentence; and 
“defendants” for “of them” near the end 
of the second sentence. 


Advisory Committee’s Note to Septem- 
ber 29, 1967 Amendment 

Source: ed. &,. Civ. 
amended 1966. 


-, , 2049... 28 


(b) SEPARATE TRIALS. 


References 


Wheat v. Safeway Stores, Inc., 146 M 
317, 404 P 2d 317. 


Rule 21. 


References 


Wheat v. Safeway Stores, Inc., 146 M 
105, 404 P 2d 317. 


This amendment fits into the amend- 
ment to Rule 18, and clarifies the ante- 
cedent of the word “them.” 


Scope 

The scope of this rule is procedural in 
nature and removes obstacles to joinder 
without affecting the substantive rights of 
the parties, so that in a suit by real estate 
agents against buyer and seller, judgment 
for plaintiff would not, in effect, make the 
buyer a party to a prior contract between 
the agents and the seller. Wheat v. Safe- 
way Stores, Inc., 146 M 105, 404 P 2d 317. 


Misjoinder and nonjoinder of parties. 
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Rule 23 (a) RULES OF CIVIL PROCEDURE 


Rule 23. Class actions. 

(a), PREREOUISITES TOA .CLAs suAC TLON, a neon ales. 
members of a class may sue or be sued as representative parties on 
behalf of all only if (1) the class is so numerous that joinder of all 
members is impracticable, (2) there are questions of law or fact common 
to the class, (3) the claims or defenses of the representative parties are 
typical of the claims or defenses of the class, and (4) the representative 
parties will fairly and adequately protect the interests of the class. 


History: En. Sec. 23, Ch. 13, L. 1961; Compiler’s Notes 
amd. Sup. Ct. Ord. 10750-7, Sept. 29, 1967, The order of September 29, 1967 revised 
efi Jan. 1,°1968: Rule 23 in general and rewrote Rule 23(a) 
in particular. For text of former Rule 
23(a), see parent volume. 


(b) CLASS ACTIONS MAINTAINABLE. An action may be main- 
tained as a class action if the prerequisites of subdivision (a) are satis- 
fied, and in addition: (1) the prosecution of separate actions by or 
against individual members of the class would create a risk of 


(A) inconsistent or varying adjudications with respect to individ- 
ual members of the class which would establish incompatible standards 
of conduct for the party opposing the class, or 


(B) adjudications with respect to individual members of Sie class 
which would as a practical matter be dispositive of the interests of the 
other members not parties to the adjudications or substantially im- 
pair or impede their ability to protect their interests; or 


(2) the party opposing the class has acted or refused to act on 
grounds generally applicable to the class, thereby making appropriate 
final injunctive relief or corresponding declaratory relief with respect to 
the class as a whole; or (3) the court finds that the questions of law or 
fact common to the members of the class predominate over any questions 
affecting only individual members, and that a class action is superior to 
other available methods for the fair and efficient adjudication of the con- 
troversy. The matters pertinent to the findings include: (A) the interest 
of members of the class in individually controlling the prosecution or de- 
fense of separate actions; (B) the extent and nature of any litigation 
concerning the controversy already commenced by or against members 
of the class; (C) the desirability or undesirability of concentrating the 
litigation of the claims in the particular forum; (D) the difficulties likely 
to be encountered in the management ofa class action. 


History: 
amd. Sup. Ct. Ord. 10750-7, Sept. 29, 1967, 
eff. Jan. 1, 1968. 


Compiler’s Notes 

The order of September 29, 1967 re- 
wrote Rule 23 generally. For text of for- 
mer Rule 23(b), “Secondary Action By 
Shareholders,” see parent volume, and see 
Rule 23.1, “Derivative Actions By Share- 
holders” in this supplement. 


3—MONTANA SUPPS.—Vol. 7 


En. Sec. 23, Ch. 13, L. 1961; 


Advisory Committee’s Note to Septem- 
ber 29, 1967 Amendment 


Source: Fed. R. Civ. P. 
1966. 

Explanation of change: The amended 
rule describes in more practical terms than 
existed under the old rule the occasions 
for maintaining class actions; provides 
that all actions maintained to the end as 
such will result in judgments including 
those whom the court finds to be mem- 
bers of the class, whether or not the judg- 
ment is favorable to the class; and refers 


23, as amended 


CLASS ACTIONS 


to the measures. which can be taken to 
assure the fair conduct of these actions. 
It is designed to clear up difficulties in 
drawing distinctions between joint, com- 


Rule 23 (d) 


defining categories in. terms of ., ftrue,) 
. “hybrid,” and “spurious,” and to give a 
better guide to the extent and binding 
effect of judgments. 


mon, secondary or several rights, and in 


(c) DETERMINATION BY ORDER WHETHER CLASS ‘AC- 
TION TO BE MAINTAINED—NOTICE—JUDGMENT—ACTIONS 
CONDUCTED PARTIALLY AS CLASS ACTIONS. 


(1) As soon as practicable after the commencement of an action 
brought as a class action, the court shall determine by order whether 
it is to be so maintained. An order under this subdivision may be con- 
ditional, and may be altered or amended before the decision on the 
merits. 


(2) In any class action maintained under subdivision (b)(3), the 
court shall direct to the members of the class the best notice practicable 
under the circumstances, including individual notice to all members who 
can be identified through reasonable effort. The notice shall advise each 
member that (A) the court will exclude him from the class if he so 
requests by a specified date; (B) the judgment, whether favorable or 
not, will include all members who do not request exclusion; and (C) 
any member who does not request exclusion may, if he desires, enter 
an appearance through his counsel. 


(3) The judgment in an action maintained as a class action under 
subdivision (b)(1) or (b)(2), whether or not favorable to the class, 
shall include and describe those whom the court finds to be members of 
the class: The judgment.in an action maintained asa class action under 
subdivision (b)(3), whether or not favorable to the class, shall include 
and specify or describe those to whom the notice provided in subdivision 
(c)(2) was directed, and who have not requested exclusion, and whom 
the court finds to be members of the class. 


(4) When appropriate (A) an action may be brought or maintained 
as a class action with respect to particular issues, or (B) a class may 
be divided into subclasses and each subclass treated as a class, and the 
provisions of this rule shall then be construed and applied accordingly. 


History: En. Sec. 23, Ch. 13, °C. 1961; Explanation of change: In order to 


amd. Sup. Ct. Ord. 10750-7, Sept. 29, 1967, 
eff. Jan. 1, 1968. 


Compiler’s Notes 

The order of September 29, 1967 re- 
wrote Rule 23 generally. Former Rule 
23(c), “Dismissed On Compromise,” was 
somewhat similar to present Rule 23(e). 
For text of former rules, see parent vol- 
ume. 


Advisory Committee’s Note to Septem- 
ber 29, 1967 Amendment 

Source: Fed. R. Civ. P. 23, as amended 
1966. 


Cee Otte LIN Cu De Se ACF LOIN: 


avoid the necessity for awaiting final judg- 
ment before obtaining review by the su- 
preme court of an order under subdivision 
(c)(1) refusing to permit a class action to 
be maintained as such, Rule (1)(b) of the 
Montana Rules of Appellate Civil Pro- 
cedure is amended to make such an order 
appealable. There does not seem to be a 
corresponding necessity for direct appeal, 
as distinct from appeal from the final 
judgment, where the court determines 
that the action may be maintained as a 
class action. 


In the conduct of.ac- 


tions to which this rule applies, the court may make appropriate orders: 


Rule 23 (e) RULES OF CIVIL PROCEDURE 


(1) determining the course of proceedings or prescribing measures to 
prevent undue repetition or complication in the presentation of evi- 
dence or argument; (2) requiring, for the protection of the members of 
the class or otherwise for the fair conduct of the action, that notice 
be given in such manner as the court may direct to some or all of the 
members of any step in the action, or of the proposed extent of the judg- 
ment, or of the opportunity of members to signify whether they consider 
the representation fair and adequate, to intervene and present claims or 
defenses, or otherwise to come into the action; (3) imposing conditions 
on the representative parties or on intervenors; (4) requiring that the 
pleadings be amended to eliminate therefrom allegations as to represen- 
tation of absent persons, and that the action proceed accordingly; (5) 
dealing with similar procedural matters. The orders may be combined 
with an order under Rule 16, and may be altered or amended as may be 
desirable from time to time. 


History: En. Sec. 23, Ch. 13, L. 1961; Compiler’s Notes 
amd. Sup. Ct. Ord. 10750-7, Sept. 29, 1967, The order of September 29, 1967 re- 
eff. Jan. 1, 1968. wrote Rule 23 generally. For text of for- 


mer Rule 23(d), “Orders To Ensure Ade- 
quate Representation,” see parent volume. 


(e) DISMISSAL OR COMPROMISE. A class action shall not be 
dismissed or compromised without the approval of the court, and notice 
of the proposed dismissal or compromise shall be given to all members 
of the class in such manner as the court directs. 


History: En. Sup. Ct. Ord. 10750-7, wrote Rule 23 generally and added Rules 


Sept. 29, 1967, eff. Jan. 1, 1968. 23(e) and 23(f). For text of former Rule 
23(c), “Dismissal or Compromise,” see 
Compiler’s Notes parent volume. 


The order of September 29, 1967 re- 


(f) > SECURITY FOR COSTS. Security. tor costs and: charges wien 
may be awarded against a representative party, may be required by an 
opposing party. When required, all proceedings in the action must be 
stayed until an undertaking, executed by two or more persons, is filed 
with the clerk, to the effect that they will pay such costs and charges 
as may be awarded against the representative party by judgment, or 
in the progress of the action, not exceeding the sum of one thousand 
dollars. A new or an additional undertaking may be ordered by the 
court or judge, upon proof that the original undertaking is insufficient 
security, and proceedings in the action stayed until such new or addi- 
tional undertaking is executed and filed. 


History: En. Sup. Ct. Ord. 10750-7, Advisory Committee’s Note to Septem- 
Sept. 29, 1967, eff. Jan. 1, 1968. ber 29, 1967 Amendment 
Compiler’s Notes Explanation of change: In addition to 


the changes of the Federal Rule [23], sub- 
The Se of September 29, 1967 re- division (f) is added to the Montana Rules 
wrote Rule 23 generally and added Rules in order to afford protection against selec- 


23(e) and 23(f). tion of a representative party who may 
not be responsible for costs and charges. 
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CLASS ACTIONS Rule 23.2 


Rule 23.1. 


In a derivative action brought by one or more shareholders or mem- 
bers to enforce a right of a corporation or of an unincorporated .associ- 
ation, the corporation or association having failed to enforce a right which 
may properly be asserted by it, the complaint shall allege with particu- 
larity the efforts, if any, made by the plaintiff to obtain the action he 
desires from the directors or comparable authority and, if necessary, 
from the shareholders or members, and the reasons for his failure to 
obtain the action or for not making the effort. The derivative action 
may not be maintained if it appears that the plaintiff does not fairly 
and adequately represent the interests of the shareholders or members 
similarly situated in enforcing the right of the corporation or association. 
The action shall not be dismissed or compromised without the approval 
of the court, and notice of the proposed dismissal or compromise shall 
be given to shareholders or members in such manner as the court di- 


Derivative actions by shareholders. 


rects, 


History: En. Sup. Ct. Ord. 10750-7, 
Sept. 29, 1967, eff. Jan. 1, 1968. 


Advisory Committee’s Note to Septem- 
ber 29, 1967 Amendment 


Source: Fed. R. Civ. P. 23.1, as adopted 
1966. 


Explanation of change: A derivative ac- 
tion by a shareholder of a corporation or 
by a member of an unincorporated associ- 
ation has distinctive aspects which require 
the special provisions set forth in the new 
rule. The next-to-the-last sentence recog- 
nizes that the question of adequacy of 
representation may arise when the plaintiff 
is one of a group of shareholders or mem- 
bers. 

The court has inherent power to provide 
for the conduct of the proceedings in a 
derivative action, including the power to 
determine the course of the proceedings 


Rule 23.2. 


and require that any appropriate notice be 
given to shareholders or members. 


The Montana amendment conforms to 
the 1966 federal amendment, except that 
it omits the federal provision that the 
complaint be verified and allege “(1) that 
the plaintiff was a shareholder or member 
at the time of the transaction of which he 
complains or that his share or member- 
ship thereafter devolved on him by oper- 
ation of law, and (2) that the action is 
not a collusive one to confer jurisdiction 
on a court of the United States which it 
would not otherwise have.” No reason is 
apparent for requiring a verified complaint 
in this type of action and not in others, 
and the allegations required by the federal 
amendment and omitted from this pro- 
posal appear to be designed to prevent 
abuse of federal jurisdiction and to be 
unnecessary in state practice. 


Actions relating to unincorporated associations. 


An action brought by or against the members of an unincorporated 


association as a class by naming certain members as representative par- 
ties may be maintained only if it appears that the representative parties 
will fairly and adequately protect the interests of the association and 
its members. In the conduct of the action the court may make appropri- 
ate orders corresponding with those described in Rule 23(d), and the pro- 
cedure for dismissal or compromise of the action shall correspond with 
that provided in Rule 23(e). 


History: En. Sup. Ct. Ord. 10750-7, 
Sept. 29, 1967, eff. Jan. 1, 1968. 


Advisory Committee’s Note 


Source: Fed. R. Civ. P. 23.2, as adopted 
1966. 

Explanation of change: Although an ac- 
tion by or against representatives of the 
membership of an unincorporated associ- 
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ation has often been viewed as a class 
action, the real or main purpose of this 
characterization has been to give “entity 
treatment” to the association when for 
formal reasons it cannot sue or be sued as 
a jural person under Rule 17. Rule 23.2 
deals separately with these actions, refer- 
ring where appropriate to Rule 23. 


Rule 24 (a) RULES OF CIVIL PROCEDURE 


Rule 24. Intervention. 

(a) INTERVENTION OF RIGHT. Upon timely application any- 
one shall be permitted to intervene in an action: (1) when a statute 
confers an unconditional right to intervene; or (2) when the applicant 
claims an interest relating to the property or transaction which is the 
subject of the action and he is so situated that the disposition of the 


action may as a practical matter impair or impede his ability to pro- 
tect that interest, unless the applicant’s interest is adequately represent- 


ed by existing parties. 


History: En. Sec. 24, Ch. 13, L. 1961; 
amd. Sup. Ct. Ord. 10750-7, Sept. 29, 1967, 
eff. Jan. 1, 1968. 


Amendments 


The amendment of September 29, 1967 
rewrote item (2), substituting it for for- 
mer items (2) and (3), allowing inter- 
vention when representation of applicant’s 
interest might be inadequate and he might 
be bound by judgment and when applicant 
would be adversely affected by court’s dis- 
position of property. 


Advisory Committee’s Note to Septem- 
ber 29, 1967 Amendment 


Source: Fed. R. ° Civ. 
amended 1966. 

Explanation of change: Subdivision (2) 
is changed because a class member who 
claims that his “representative” does not 
adequately represent him, and is able to 
establish that proposition with sufficient 
probability, should not, as was required 
under the prior rule, be put to the risk of 
having a judgment entered in the action 
which by its terms extends to him, and be 
obliged to test the validity of the judg- 
ment as applied to his interest by a later 
collateral attack. Rather he should, as 
general rule, be entitled to intervene in 
the action. 

The amendment provides that an appli- 
cant is entitled to intervene in an action 
when his position is comparable to that of 
a person under Rule 19(a)(2)(j), as 
amended, unless his interest is already 
adequately represented in the action by 


CAG. was 


(c) PROCEDURE. A person 


existing parties. The Rule 19(a)(2)(i) 
criterion imports practical consideration, 
and the deletion of the “bound” language 
similarly frees the rule from undue pre- 
occupation with strict considerations of 
res judicata. 

The representation whose adequacy 
comes into question under the amended 
rule is not confined to formal representa- 
tion like that provided by a trustee for his 
beneficiary or a representative party in a 
class action for a member of the class. A 
party to an action may provide practical 
representation to the absentee seeking in- 
tervention although no formal relationship 
exists between them, and the adequacy of 
this practical representation will then have 
to be weighed. 

Subdivision (3) is deleted for if an ab- 
sentee would be substantially affected in a 
practical sense by the determination made 
in an action, he should, as a general rule, 
be entitled to intervene, and his right to 
do so should not depend on whether there 
is a fund to be distributed or otherwise 
disposed of as was required under that 
subdivision. Intervention of right is here 
seen to be a kind of counterpart to Rule 
19(a)(2)(1) on joinder of persons needed 
for a just adjudication: where, upon mo- 
tion of a party in an action, an absentee 
should be joined so that he may protect 
his interest which as a practical matter 
may be substantially impaired by the dis- 
position of the action, he ought to have a 
right to intervene in the action on his own 
motion. . 


desiring to intervene shall serve a 


motion to intervene upon the parties as provided in Rule 5. The mo- 
tion shall state the grounds therefor and shall be accompanied by a 
pleading setting forth the claim or defense for which intervention is 
sought. The same procedure shall be followed when a statute gives a 
right to intervene. When the constitutionality of an act of the legislative 
assembly affecting the public interest is drawn in question in any action 
to which neither the state nor any agency or officer thereof is a party, 
the court shall notify the attorney general of the state and the attorney 
general may within 20 days thereafter intervene in the same manner on 
behalf of the state. : 
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PERSONS TAKING DEPOSITIONS 


History: En. Sec. 24, Ch. 13, L. 1961; 
amd. Sup. Ct. Ord. 10750-7, Sept. 29, 1967, 
eff. Jan. 1, 1968. 


Amendments 

The amendment of September 29, 1967, 
in the first sentence, substituted “the” for 
“all” before “parties” and “as provided in 


Rule 5”. for “affected thereby” after 
“parties? 
Rule 25. Substitution of parties. 
bay DEARTH 


Waiver of Substitution Requirements 


Failure of plaintiff to substitute exec- 
utrix of doctor’s estate for doctor, in tort 
action initiated against doctor before his 
death was waived where attorneys for 
doctor were also attorneys for executrix, 


Rule 28 (b) 


Advisory Committee’s Note to Septem- 
ber 29, 1967 Amendment 

SOUrce ed.@ te Oly. 
amended 1963. 

Explanation of change: This amend- 
ment conforms to the amendment of Rule 
5(a). See note to that amendment. 


Perea ay aS 


attorneys. and executrix were present at 
trial of action and attorneys for executrix 
had filed motion for additional. time in 
which to perfect appeal from judgment 
against doctor. Nagaard v. Feda, 149 M 
190, 425 P 2d 79. 


V. DEPOSITIONS AND DISCOVERY 


Depositions pending action. 


28. Persons before whom depositions may be taken. 


30. Depositions upon oral examination. 


33. Interrogatories to parties. 


35. Physical and mental examination of persons. 


Rule 26. 


Depositions pending action. 


(Dp .2GOPE OF .BXAMINATION. 


References 
State ex rel. State Highway Commis- 


sion v. District Court, 147 M 348, 412 P 
2d 832. 


(e) OBJECTIONS TO ADMISSIBILITY. Subject to the provisions 


of Rules 28(b) and 32(c), objection may be made at the trial or hearing 
to receiving in evidence any deposition or part thereof for any reason 
which would require the exclusion of the evidence if the witness were 
then present and testifying. 


History: En. Sec. 26, Ch. 13, L. 1961; 
amd. Sup. Ct. Ord. 10750-7, Sept. 29, 1967, 
eff. Jan. 1, 1968. 


Advisory Committee’s Note to Septem- 
ber 29, 1967 Amendment 


Source: Fed. R. Civ. 
amended 1963. 

Explanation of change: This amend- 
ment conforms to the amendment of Rule 
28(b). 


eee 2 cilia dS 


Amendments 


The amendment of September 29, 1967 
inserted reference to Rule 28(b) and “the” 
after “require the exclusion of.” 


Rule 28. Persons before whom depositions may be taken. 


(b) IN FOREIGN COUNTRIES. In a foreign country, depositions 
may be taken (1) on notice before a person authorized to administer 
oaths in the place in which the examination is held, either by the law 
thereof or by the law of the United States, or (2) before a person 
commissioned by the court, and a person so commissioned shall have 
the power by virtue of his commission to administer any necessary oath 
and take testimony, or (3) pursuant to letter rogatory. A commission or 
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Rule 28 (e) RULES OF CIVIL PROCEDURE 


a letter rogatory shall be issued on application and notice, and on terms 
that are just and appropriate. It is not requisite to the issuance of a 
commission or a letter rogatory that the taking of the deposition in any 
other manner is impracticable or inconvenient; and both a commission 
and a letter rogatory may be issued in proper cases. A notice or com- 
mission may designate the person before whom the deposition is to be 
taken either by name or descriptive title. A letter rogatory may be ad- 
dressed “To the Appropriate Authority in [here name the country].’ 
Evidence obtained in response to a letter rogatory need not be excluded 
merely for the reason that it is not a verbatim transcript or that the 
testimony was not taken under oath or for any similar departure from 
the requirements for depositions taken within the United States under 
these Rules. 

History: En. Sec. 28, Ch. 13, L. 1961; power upon him to administer any neces- 
amd. Sup. Ct. Ord. 10750-7, Sept. 29, 1967, sary oath. 
eff. Jan. 1, 1968. It negates the judicial requirement 
sometimes stated that letters rogatory will 


Amendments not issue unless the use of a notice or 

The amendment of September 29, 1967 commission is shown to be impossible or 
deleted “state or” after “In a foreign”; impractical. It permits a sound choice 
substituted “may” for “shall” after “de- between depositions under a leter rogatory 
positories”; and rewrote the remainder of and on notice or by commission in the 
the Rule. For text of former Rule, see fight of all the circumstances. 


parent volume. In executing a letter rogatory the 
Advisory Committee’s Note to Septem- Courts of other countries may be expected 
ber 29, 1967 Amendment to follow their customary procedure for 
Sources Fed, Ru (Civ bck) eee taking testimony. The last sentence of the 
a iendeds 19641 j 4 amended subdivision provides, contrary 


. to the implications of some authority, that 
Explanation of change: The amendment evidence recorded in such a fashion need 
of clause ng) is designed to facilitate de- not be excluded on that account. Whether 
positions in foreign countries by enlarging or to what degree the value or weight of 
the class of persons before whom the de- the evidence may be affected by the meth- 
positions may be taken on notice. od of taking or recording the testimony is 
It makes clear that the appointment of left for determination according to the cir- 

a person by commission in itself confers cumstances of the particular case. 


(e) DEPOSITION TO BE TAKEN IN {S15 02 Ry Stl isa 
FOREIGN, COUNTRIES BOR: USE LN. THIS, SiRALE.. » Whenever she 
deposition of any person is to be taken in a sister state or a foreign 
country, or any other jurisdiction, foreign or domestic, for use in this 
state, pursuant either to notice or stipulation, the Clerk or equivalent 
officer of any Court having jurisdiction at the place where the witness is 
to be served or the deposition taken, upon proof that notice has been 
duly served for taking of the deposition or that the parties have stipulated 
to such taking, may issue the necessary subpoenas or equivalent court 
instruments to require such witness to attend for the taking of the 
deposition at the time and place in the sister state or foreign country, 
or any other jurisdiction, foreign or domestic, designated in the notice 
or stipulation. 


History: En. Sup. Ct. Ord. 10750-8, sisted upon some specific authorization for 


Sept. 10, 1968, eff. Jan. 1, 1969. the issuance of subpoenas by them for use 
; : 3 in Montana litigation. The amendment 
Advisory Committee’s Note provides that authority. 


Officials in some sister states have in- 
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INTERROGATORIES TO PARTIES 


Rule 33 


Rule 30. Depositions upon oral examination. 
(by *ORDERS” FOR “THE" PROTECTION” OF “PARTIES ‘AND 


DEPONENTS. 


Limitation of Examination 


In a libel action it was not error for the 
trial judge to issue a minute entry order 
refusing to require the defendant to an- 
swer questions submitted by the plaintiff 
as the court has the power to limit the 
examination and protect him from an- 
noyance, embarrassment or oppression. 


pats v. Crawford, 143 M 43, 386 P 2d 


References 

State ex rel. State Highway Commis- 
sion v. District Court, 147 M 348, 412 P 2d 
832. 


({) CERTIFICATION AND FILING BY OFFICER—COPIES— 


NODICH OF FILING, 


(1) The officer shall certify on the deposition that 


the witness was duly sworn by him and that the deposition is a true record 
of the testimony given by the witness. He shall then securely seal the 
deposition in an envelope endorsed with the title of the action and marked 
“Deposition of (here insert name of witness)” and shall promptly file 
it with the court in which the action is pending or send it by regis- 
tered or certified mail to the clerk thereof for filing. 

(2)and (3). *.* * [Same as parent volume.] 


History: En. Sec. 30, Ch. 13, L. 1961; Advisory Committee’s Note to Septem- 
amd. Sup. Ct. Ord. 10750-7, Sept. 29, 1967, ber 29, 1967 Amendment 
eff. Jan. 1, 1968. Source: Fed. R. Civ. 


Amendments amended 1963. 


Pau L)aepas 


This proposal is patterned after the 1963 
The amendment of September 29, 1967, federal amendment, and conforms to pro- 


visions of Rule 4 which permit the use of 
certified mail as an alternative to the use 


in clause (1), inserted “as certified” be- 
fore “mail to the clerk” in the last sen- 


Lence: 


Rule 33. Interrogatories to parties. 


Any party may serve upon any adverse party, who has been served 
with process or who has appeared, written interrogatories to be an- 
swered by the party served or, if the party served is a public or private 
corporation or a partnership or association, by any officer or agent, who 
shall furnish such information as is available to the party. A party serving 
interrogatories upon an adverse party shall file the same in the court in 
which the action is pending. The interrogatories shall be answered sepa- 
rately and fully in writing under oath. The party answering the inter- 
rogatories shall set forth a verbatim re-copy of each of the interogatories, 
followed by the answer thereto, and shall file the answers in the court in 
which the action is pending. The answers shall be signed by the person 
making them; and the party upon whom the interrogatories have been 
served for answer shall serve a copy of the answers upon every party 
who has made written appearance within 20 days after the service of 
interrogatories upon him, unless the court, on motion and notice and for 
good cause shown, enlarges or shortens the time. Within 20 days after 
service of interrogatories a party may serve written objections thereto 
together with a notice of hearing the objections at the earliest practicable 
time. Answers to interrogatories to which objection is made shall be de- 
ferred until the objections are determined. 

Interrogatories may relate to any matters which can be inquired into 
under Rule 26(b), and the answers may be used to the same extent as 
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of registered mail. 


Rule 34 RULES OF CIVIL PROCEDURE 

provided in Rule 26(d) for the use of the deposition of a party. Inter- 
rogatories may be served after a deposition has been taken, and a deposi- 
tion may be sought after interrogatories have been answered, but the 
court, on motion of the deponent or the party interrogated, may make 
such protective order as justice may require. The number of interroga- 
tories or of sets of interrogatories to be served is not limited except as 
justice requires to protect the party from annoyance, expense, embarrass- 
ment, or oppression. The provisions of Rule 30(b) are applicable for the 
protection of the party from whom answers to interrogatories are sought 


under this rule. 


History: En. Sec. 33, Ch. 13, L. 1961; 
amd. Sup. Ct. Ord. 10750, Apr. 1, 1965, 
eff. July 1, 1965; amd. Sup. Ct. Ord. 10750, 
Nov. 28, 1966, eff. Jan. 1, 1967. 


Amendments 


The amendment of April 1, 1965 added 
a third paragraph which read: “A party 
desiring to serve interrogatories upon an 
adverse party shall file and serve a copy 
thereof upon every other party. The party 
answering the interrogatories shall file the 
answers in the court in which the action 
is pending and serve a copy thereof upon 
every other party.” 

The amendment of November 28, 1966, 
in the first paragraph, inserted the second 
and fourth sentences and substituted “for 
answer shall serve a copy of the answers 
upon every party who has made a written 
appearance” for “shall serve a copy of the 
answers on the party submitting the inter- 
rogatories” in the fifth sentence; and 
deleted the paragraph added in 1965. 


Commission Note to 1965 Amendment 


This amendment is consistent with Rule 
5. The requirement of service of inter- 


Rule 34. 


Inspection of Land 

State’s motion for inspection to drill 
wells on condemnee’s property should 
have been allowed. State ex rel. State 


Highway Commission v. District Court, 
147 M 348, 412 P 2d 832. 


Rule 35. 


(bj.4 REPORT OR. MINDINGS. 


ume. | 


rogatories and answers upon all other 
parties to the litigation may save other 
parties additional time and effort in dupli- 
cation of interrogatories resultant from 
lack of knowledge of what other parties 
have done. The requirement of filing of 
answers makes them available to judges 
who may want to see them. 


Commission Note to 1966 Amendment 


To put the interrogatories and answers 
into one document for convenience of use, 
and to remove any obstacle to the service 
of interrogatories which may result from 
the requirement of service upon “every 
other party.” 


Scope 

Although this section should be liber- 
ally construed to make all relevant facts 
available to parties in advance of trial and 
to reduce the possibilities of surprise and 
unfair advantage, it cannot become a 
weapon for punishment or forfeiture, or 
an instrument for the avoidance of a trial 
on the merits. Wolfe v. Northern Pacific 
Ry. Co., 147 M 29, 409 P 2d 528. 


Discovery and production of documents and things, etc. 


Real Estate Appraisals 


In proceeding to condemn strip of land 
in front of leased building, highway com- 
mission could not be compelled by lessee 
to produce appraisals containing no opin- 
ion as to damages to, or value of, lease- 
hold. State Highway Commission v. Dis- 
trict Court, 149 M 384, 427 P 2d 49. 


Physical and mental examination of persons. 


eae 


* * * [Same as parent. vol- 


(2) Waiver of Privilege. Either by (1) requesting and obtaining a 


report of the examination ordered as provided herein, or by taking the 
deposition of the examiner, or by (2) commencing an action which places 
in issue the mental or physical condition of the party bringing the action, 
the party examined, or the party bringing the action, waives any privilege 
he may have in that action or any other action involving the same con- 
troversy, regarding the testimony of every person who has treated, pre- 
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REFUSAL TO MAKE DISCOVERY 


Rule 37 (a) 


scribed, consulted, or examined or may thereafter treat, consult, pre- 
scribe or examine, such party in respect to the same mental or physical 
- condition; but such waiver shall not apply to any treatment, consultation, 
prescription or examination for any mental or physical condition not 
related to the pending action. Upon motion seasonably made, and upon 
notice and for good cause shown, the court in which the action is pending, 
may make an order prohibiting the introduction in evidence of any such 
portion of the medical record of any person as may not be relevant to 


the issues in the pending action. 


History: En. Sec. 35, Ch. 13, L. 1961; 
amd. Sup. Ct. Ord. 10750-6, Sept. 29, 1967, 
eff. Jan. 1, 1968. 


Amendments 


The amendment of September 29, 1967 
rewrote clause (2). For text of former 
rule, see parent volume. 


Advisory Committee’s Note to Septem- 
ber 29, 1967 Amendment 


This amendment extends the existing 


modification by Rule 35 of subparagraph 
4 of R. C. M. 1947, sec. 93-701-4. The 
purpose is to facilitate the obtaining of 
competent medical testimony and the use 
of testimony of the original attending 
physician, especially in personal injury 
cases. The proposal coincides with the 
view recommended in Wigmore on Evi- 
dence (McNaughton rev. 1961), Vol. 
VIII, secs. 2380 and 2380a. 


Rule 36. Admission of facts and of genuineness of documents. 
(air REQUEST PORGADMISSION, 


Construction 


The intent of this rule is that the party 
served shall make a sworn statement of 
the truth of any relevant matters of fact 
set forth in the request for admissions. 
Daniels v. Paddock, 145 M 207, 399 P 2d 
740. 


Discretion of Trial Court 


Where defendant failed to file admis- 
sions on plaintiff’s request and was not 
permitted to file them later or to reopen 
hearing on summary judgment, whether 
defendant’s admissions, which were signed 
and verified by defendant’s counsel as 
being made from a letter received from 


Rule 37. 


Appellate Review 


An appellate court will reverse a trial 
court judge, who has refused to invoke 
the sanctions of this section, only when 
his judgment may materially affect the 
substantial rights of the parties and allow 
a possible miscarriage of justice. Wolfe 
v. Northern Pacific Ry. Co. 147 M 29, 
409 P 2d 528. 


Judge’s Discretion 

It was not an abuse of discretion for 
trial judge to allow witness for oil re- 
finery to testify as to condition of ground 
about railroad tracks where plaintiff- 


the defendant, met the intent of this rule 
was a matter within the discretion of the 
trial court. Daniels v. Paddock, 145 M 
207, 399 P 2d 740. 


Failure To Answer 


In suit by client against his attorney 
for money which attorney failed to for- 
ward to client, request for admissions 
were deemed admitted where attorney 
failed to answer. Daniels v. Paddock, 145 
M 207, 399 P 2d 740. 


References 


Olson v. City Commission of City of 
Helena, 146 M 386, 407 P 2d 374. 


Refusal to make discovery—Consequences. 
(a)° FREEUSAL STOPANSWER., 


switchman crushed his hand beneath 
wheel of oil tank car when he allegedly 
slipped in oil or grease on concrete walk- 
way of refinery in trying to mount the 
train, even though railroad had not in- 
cluded witness’ name in its answer to 
plaintiff’s interrogatories, since witness 
was the oil refinery’s and plaintiff, know- 
ing oil refinery had been joined as a third- 
party defendant, had failed to seek dis- 
closure from it, or a pretrial conference, 
and had allowed other witnesses to testify 
to the same matter at trial. Wolfe v. 
Northern Pacific Ry. Co., 147 M 29, 409 
Pizarro 2o. 
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Rule 38 (a) RULES OF CIVIL PROCEDURE 


VI. TRIALS 


Rule 41. Dismissal of actions. 
43. Evidence. 
44. Proof of official record. 
44.1. Determination of foreign law. 
46. Exceptions unnecessary. 
47. Jurors. 
50. Motion for a directed verdict and for judgment notwithstanding the verdict. 
52. Findings by the court. 


Rule 38. Jury trial of right. 
(aya RLGET RESERVbb: 


Declaratory Judgment tory judgment and there are triable issues 
A party. has. a-right to.a jurytrialgon  ot.tact.. Mahan: v..Hardland14/a\iewo, 
demand where the suit is for a declara- 410 P 2d 156. 


Rule 39. Trial by jury or by the court. 
(OA) V. LS O. Rave Gi ees NI TR-LA LaB YG ON SWNT 


New Trial tion for a new trial, the court was not 
In an equity action for specific per- required to order that the new trial be 
formance tried before an advisory jury, by jury as had the original proceedings. 
where the court granted defendant’s mo- Waite v. Waite, 143 M 248, 389 P 2d 181. 


Rule 41. Dismissal of actions. 


(a) VOLUNTARY DISMISSAL—EFFPECT, THEREOE: 


Dismissal As Affecting Counterclaim terclaim. Ratcliff v. Murphy,- 150 "stoi, 


Motion to dismiss complaint was prop- 430 P 2d 627. 
erly granted where counterclaiming de- 


: ys References 
fendant did not object to dismissal, where 
trial was in fact had on defendant’s coun- Vennes v. Nollmeyer, 144 M 43, 394° P 


terclaim and where defendant in fact ob- 2d 178. 
tained judgment against plaintiff on coun- 


(Cb). INVOLUNTARY DISMISSAL_BRPEGY. oP RE @® beer 
failure of the plaintiff to prosecute or to comply with these rules or any 
order of court, a defendant may move for dismissal of an action or of any 
claim against him. After the plaintiff, in an action tried by the court 
without a jury, has completed the presentation of his evidence, the de- 
fendant, without waiving his right to offer evidence in the event the 
motion is not granted, may move for a dismissal on the ground that 
upon the facts and the law the plaintiff has shown no right to relief. 

he court as trier of the facts may then determine them and render 
judgment against the plaintiff or may decline to render any judgment 
until the close of all the evidence. If the court renders judgment on the 
merits against the plaintiff, the court shall make findings as provided in 
Rule 52(a). Unless the court in its order for dismissal otherwise specifies, 
a dismissal under this subdivision and any dismissal not provided for 
in this rule, other than a dismissal for lack of jurisdiction or failure to 
join a party under Rule 19, operates as an adjudication upon the merits. 


History: En. Sec. 41, Ch. 13, L. 1961; Amendments 


amd. Sec. Ls Ch. ina Tee 1963; amd. Sup. The amendment of September 29 1967 
Ct. Ord. 10750-7, Sept. 29, 1967, eff. Jan. inserted “in an action tried by the court 
1, 1968. without a jury” before “has completed” in 

the second sentence and deleted the same 
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DISMISSAL OF ACTIONS 


phrase from the beginning of the third 
sentence; and, in the last sentence, substi- 
tuted “failure to join a party under Rule 
19” for “for lack of an indispensable 
party.” 


Advisory Committee’s Note to Septem- 
ber 29, 1967 Amendment 


Sources! ed.avk aqGiv: 
amended 1963 and 1966. 

Explanation of change: Under the prior 
text of the second sentence of this sub- 
division [Rule 41(b)], the motion for dis- 
missal at the close of the plaintiff’s evi- 
dence may be made in a case tried to a 
jury as well as in a case tried without a 
jury. But when made in a jury-tried case, 
this motion overlaps the motion for a di- 
rected verdict under Rule 50(a), which is 
also available in the same situation. This 
overlap has caused confusion. Accord- 
ingly it is amended to provide that the 
motion for dismissal at the close of the 
plaintiff's evidence shall apply only to 
nonjury cases (including cases tried with 
an advisory jury). Hereafter the correct 
motion in jury-tried cases would be a mo- 
tion for a directed verdict. This amend- 
ment involves no change of substance. 

The first sentence of Rule 41(b), pro- 
viding for dismissal for failure to prose- 
cute or to comply with the Rules or any 
order of court, and the general provisions 
of the last sentence remain applicable in 
jury as well as nonjury cases. 

This amendment also changes the last 
sentence of this subdivision to accord with 
the amendment to Rule 19. 


Bit lith savas 


Failure To Prosecute 


Case was properly dismissed for failure 
of plaintiff to prosecute where nothing 
was done to bring it to trial for over 
twelve years despite fact that defendant 
had shown no injury by delay, that attor- 
neys had agreed to get together and try 


Rule 41 (e) 


to work out agreement and that defendant 
had filed cross-complaint which was de- 
fensive in character. Cremer v. Braaten, 
151M 1864586 R 2200553: 

Trial court abused discretion in dis- 
missing action for failure of plaintiff to 
prosecute where case was returned by 
supreme court to lower court for new 
trial but trial court failed to set it for 
trial at next jury term as per order of 
supreme court. Jangula v. United States 
Rubber Co., 149 M 241, 425 P 2d 319. 


Failure To State a Claim 


This rule has no application to a motion 
to dismiss for failure to state a claim 
under Rule 12(b). Rambur v. Diehl 
Lumber Co., 144 M 84, 394 P 2d 745, 750. 


Findings and Conclusions 


Lower court ruling that “no cause of 
action or claim exists or has been proven” 
and “the same is hereby dismissed” was 
sufficient compliance with the Rules de- 
spite plaintiff's contention that findings of 
fact and conclusions of law did not meet 
requirements of Rules. Mondakota Gas 
Cov. Becker, Lol M513,.445. 2d. 745: 


Insufficiency of Evidence 


District court erred in not granting de- 
fendant’s motions for dismissal and di- 
rected verdict where evidence, viewed in 
light most favorable to plaintiff, did not 
support verdict for him. MacDonald v. 
Protestant,.2piscopal. Church, “150 "M1 ° 392. 
435 P 2d 369. 

Defendant was entitled to have motion 
for involuntary dismissal granted where 
plaintiff wholly failed to establish prima 
facie case of negligence. Knowlton v. 


Sandaker, 150 M 438, 436 P 2d 98. 


References 


Whitcraft v. Semenza, 145 M 97, 399 P 
2067 O27. 


DECISIONS UNDER FORMER LAW 


Insufficient Evidence 


Where plaintiff’s property was damaged 
by the dropping of fire retardant from air- 
planes and at the trial he failed to show 
the lack of proper care under the circum- 
stances, the trial court properly nonsuited 
plaintiff upon defendant’s motion. Stock- 
ing v. Johnson Flying Service, 143 M 61, 
30/7 deed Ole: 

No cause should be withdrawn from the 
jury unless evidence is susceptible of but 
one construction by reasonable men and 
that in favor of the defendant, or the evi- 
dence is in such condition that if the jury 


returned a verdict in favor of the plaintiff, 
it would be the court’s duty to set it aside. 
Jackson v. William Dingwall Co., 145 M 
127 3997 Pr2d 236: 

Trial court properly granted directed 
verdict for defendant, employer and ranch 
foreman, where plaintiff, a ranch hand, 
was injured while riding atop a bobsled 
loaded with hay, since plaintiff failed to 
make out a prima facie case that tipping 
of bobsled was due to negligence. Jack- 
son v. William Dingwall Co., 145 M 127, 
399 P 20-230; 


(e) FAILURE TO SERVE SUMMONS. No action heretofore or 
hereafter commenced shall be further prosecuted as to any defendant who 
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Rule 41 (e) RULES OF CIVIL PROCEDURE 
has not appeared in the action or been served in the action as herein pro- 
vided within three years after the action has been commenced, and no 
further proceedings shall be had therein, and all actions heretofore or 
hereafter commenced shall be dismissed by the court in which the same 
shall have been commenced, on its own motion, or on the motion of any 
party interested therein, whether named in the complaint as a party or 
not, unless summons shall have been issued within one year, or unless 
summons issued within one year shall have been served and return made 
and filed with the clerk of the court within three years after the commence- 
ment of said action, or unless appearance has been made by the defendant 
or defendants therein within said three years. When more than one de- 
fendant has been named in an action, the action may within the discretion 
of the trial court be further prosecuted against any defendant who has 
appeared within three years, or upon whom summons which has been is- 
sued within one year has been served and return made and filed with the 


clerk within three years as herein required. 


History: En. Sec. 1, Ch. 111, L. 1963; 
amd. Sup. Ct. Ord. 10750, Apr. 1, 1965, 
eff. July 1, 1965. 


Amendment 


The 1965 amendment inserted ‘as to 
any defendant who has not appeared in 
the action or been served in the action 
as herein provided within three years 
after the action has been commenced” in 
the first part of the first sentence; sub- 
stituted “unless summons shall have been 
issued within one year, or unless sum- 
mons issued within one year shall have 
been served and return made and filed 
with the clerk of the court” for “sum- 
mons shall have been served and return 
made” in the latter part of the first sen- 
tence; and added the second sentence. 


Commission Note to 1965 Amendment 


This clarifies and brings together the 
laches provisions with respect to issuance 
and service of summons. At present Rules 
4 C(1), 41(e), Section 93-3002, R. C. M. 
1947, and Rule 12(b) all need to be re- 
ferred to. This amendment incorporates 
the laches provision of Section 93-4705 
(7), R. C. M. 1947, which was repealed 
by Chapter 13 of the 1961 Session Laws. 

This amendment renders Section 93- 
3002, R. C. M. 1947, unnecessary, and that 
secuon superseded and added to Tables B 
and C, 


How Raised 
Where return was made more than 


three years after commencement of ac- 
tion, this subsection, since it is not a 
statute of limitations, could be raised by 
motion under Rule 12(b), rather than 
pleaded as an affirmative defense. Whit- 
craft v. Semenza, 145 M 97, 399 P 2d:757. 


Pending Actions 


Even though there was a lapse of a 
year between repeal of former section 93- 
4705, R. C. M. 1947, and adoption of this 
rule, which is identical, application of this 
rule to a pending action in which return 
was made more than three years after 
commencement of the action was proper, 
since not only was a reasonable time al- 
lowed before the effective date of the 
change, but the information was widely 
distributed. Whitcraft v. Semenza, 145 M 
O7 OOO ak 20/573 


Probate Matters 


Rule does not apply to service of sum- 
mons in suit on rejected claim in pro- 
bate which is governed exclusively by 
statute providing for contesting rejected 
claims in probate. Werning v. McFar- 
land, 149 M 137, 423 P 2d 851. 


Renewal of Claim 


A judgment is not res judicata unless 
it is on the merits, so that a dismissal 
under this rule, since it is not a statute 
of limitations, does not constitute a bar 
to another suit on the same claim. Whit- 
craft v. Semenza, 145 M 97, 399 P 2d 757. 


DECISIONS UNDER FORMER LAW 


Quashing Summons 


District court exceeded its jurisdiction 
in denying motion to quash summons and 
dismiss action where the summons had 
not been served and returned within the 


three years required by this rule prior to 
1965 amendment. State ex rel. Belwin, 
sie v. Davison, 148 M 345, 420 P 2d 842, 
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PROOF OF OFFICIAL RECORD 


Rule 42. 
(b) SEPARATE TRIALS. 


Insurance Coverage 


Federal court dismissed action for de- 
claratory judgment declaring obligations 
of casualty insurance company under an 
automobile insurance policy, which al- 
legedly had been canceled prior to the 
time of the accident involving the auto- 
mobile of the insured who was being sued 
for injuries resulting from the accident in 
the state court, since the issues, which 
did not involve federal law, could be 
solved in the state court wherein third- 
party complaint under M. R. Civ. P., 
Rule 14(a), had been filed by the insured 
against the insurer in which insured 
sought to hold the insurer to the terms 


Rule 43. Evidence. 


Rule 44 (a) 


Consolidation—Separate trials. 


of the policy, where state court could dis- 
pose of the coverage problem first under 
this rule. Western Casualty & Surety Co. 
v. Pinson, 255 F Supp 624, 625. 


Permissive Joinder 


Since this section allows for separate 
trials, practically, it seems desirable to 
give the broadest possible reading to the 
permissive language of Rule 20. Wheat 
v. Safeway Stores, Inc., 146 M 105, 404 
Pi2d/317: 


References 


Bozeman Deaconess Foundation v. 
Cowgill, 143 M 98, 387 P 2d 435. 


(b) SCOPE OF EXAMINATION AND CROSS-EXAMINATION. 


Plaintiff Called as Defense Witness 


Where plaintiff appeared as her own 
only witness and was not cross-examined 
by the defendant who then called her as a 
defense witness, the defense was bound 


by her testimony even though it came- 


after the plaintiff herself had rested her 
case. Close v. Ruegsegger’s Estate, 143 
M 32, 386 P 2d 739. 


Statutory Proceedings 


In statutory action brought to remove 
administrator for misappropriation of 
funds of estate, administrator could be 
examined as adverse witness since Rule 
81, excluding statutory proceedings from 
Rules of Civil Procedure to extent that 
statutory proceedings are contrary to 
Rules, does not bar examination of admin- 
istrator as adverse witness. In re Estate 
& Guardianship of Wyman, 149 M 525, 
429 P 2d 629. 


(e) EVIDENCE ON MOTIONS. 


Summary Judgments 
Oral testimony may be heard on mo- 


tions for summary judgment. Daniels v. 
Paddock, 145 M 207, 399 P 2d 740. 


(f) INTERPRETERS. The court ‘may appoint an’ interpreter of its 
own selection and may fix his reasonable compensation. The compensation 
shall be paid out of funds provided by law or by one or more of the parties 
as the court may direct, and may be taxed ultimately as costs, in the dis- 
cretion of the court. . 

History: En. Sup. Ct. Ord. 10750-7, 
Sept. 29, 1967, eff. Jan. 1, 1968. 


Advisory Committee’s Note 


SOUCOg F CUst han CiVo tae 44( 1) nas 
amended 1966. 


Explanation of change: This new sub- 
division authorizes the court to appoint 
interpreters (including interpreters for the 
deaf), to provide for their compensation, 
and to tax the compensation as costs. 


Rule 44. Proof of official record. 

(aoe Gitert EN TICA T LON: 

(1) Domestic. An official record kept within the United States, or any 
state, district, commonwealth, territory, or insular possession thereof, or 
within the Panama Canal Zone, the Trust Territory of the Pacific Islands, 
or the Ryukyu Islands, or an entry therein, when admissible for any pur- 
pose, may be evidenced by an official publication thereof or by a copy at- 
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Rule 44 (b) RULES OF CIVIL PROCEDURE 
tested by the officer having the legal custody of the record, or by his dep- 
uty, and accompanied by a certificate that such officer has the custody. 
The certificate may be made by a judge of a court of record of the district 
or political subdivision in which the record is kept, authenticated by the 
seal of the court, or may be made by any public officer having a seal of 
office and having official duties in the district or political subdivision in 
which the record is kept, authenticated by the seal of his office. 


(2) Foreign. A foreign official record, or an entry therein, when ad- 
missible for any purpose, may be evidenced by an official publication 
thereof; or a copy thereof, attested by a person authorized to make the 
attestation, and accompanied by a final certification as to the genuineness 
of the signature and official position (1) of the attesting person, or (il) 
of any foreign official whose certificate of genuineness of signature and 
official position relates to the attestation or is in a chain of certificates of 
genuineness of signature and official position relating to the attestation. 
A final certification may be made by a secretary of embassy or legation, 
consul general, consul, vice-consul, or consular agent of the United States, 
or a diplomatic or consular official of the foreign country assigned or ac- 
credited to the United States. If reasonable opportunity has been given 
to all parties to investigate the authenticity and accuracy of the docu- 
ments, the court may, for good cause shown, (1) admit an attested copy 
without final certification or (11) permit the foreign official record to be 
evidenced by an attested summary with or without a final certification. 


History: En. Sec. 44, Ch. 13, L. 1961; The rest of subdivision (a)(2) aims to 
amd. Sup. Ct. Ord. 10750-7, Sept. 29, 1967, provide greater clarity, efficiency, and 
eff. Jan. 1, 1968. flexibility in the procedure for authenicat- 

ing copies of foreign official records. It 

Amendments 


is provided that an attested copy may be 
The amendment of September 29, 1967 obtained from any person authorized by 
the law of the foreign country to make 
the attestation without regard to whether 
he is charged with responsibility for main- 
taining the record or keep it in his cus- 
tody. The amendment specifically permits 
use of the chain-certificate method of 
authentication. 

Although the amended rule will gen- 
erally facilitate proof of foreign official 
records, it is recognized that in some situ- 
ations it may be difficult or even impos- 
sible to satisfy the basic requirements. of 
the rule. Therefore the final sentence of 
subdivision (a)(2) provides the court with 
discretion to admit an attested copy of a 
record without a final certification, or an 
attested summary of a record with or 
without a final certification. Reasonable 
effort must be made to satisfy the basic 
requirements. 


rewrote all but the first sentence of this 
rule and divided it into two clauses; in 
the first sentence, the amendment inserted 
“kept within the United States * * * 
Ryukyu Islands” and substituted “by” for 
“with” before “‘a certificate that.” 


Advisory Committee’s Note to Septem- 
ber 29, 1967 Amendment 


Source: Fed. R. Civ. P. 44, as amended 
1966. y 

Explanation of change: The new pro- 
visions of subdivision (a)(1) on proof of 
official records kept within the United 
States are similar in substance to those 
heretofore appearing in Rule 44. There is 
a more exact description of the geograph- 
ical areas covered. 

Under subdivision (a)(2) foreign offi- 
cial records may be proved as heretofore, 
by means of official publications thereof. 


(b) LACK OF RECORD. A written statement that after diligent 


search no record or entry of a specified tenor is found to exist in the rec- 
ords designated by the statement, authenticated as provided in subdivision 
(a)(1) of this rule in the case of a domestic record, or complying with 
the requirements of subdivision (a)(2) of this rule for a summary in the 
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EXCEPTIONS UNNECESSARY Rule 46 


case of a foreign record, is admissible as evidence that the records con- 
tain no such record or entry. 
History: En. Sec. 44, Ch. 13, L. 1961; 


amd. Sup. Ct. Ord. 10750-7, Sept. 29, 1967, 
eff. Jan. 1, 1968. 


Amendments 


The amendment of September 29, 1967 
rewrote this rule. For text of former rule, 
see parent volume. 


Advisory Committee’s Note to Septem- 
ber 29, 1967 Amendment 

Source: Fed. R. Civ. P. 44, as amended 
1966. 

Explanation of change: Subdivision (b) 
[Rule 44(b)] is accommodated to the 
changes made in subdivision (a) [Rule 
44(a)]. 


(c) OTHER PROOF. This rule does not prevent the proof of official 
records or of entry or lack of entry therein by any other method au- 
thorized by law. 


History: En. Sec. 44, Ch. 13, L. 1961; 
amd. Sup. Ct. Ord. 10750-7, Sept. 29, 1967, 
eff. Jan. 1, 1968. 


Amendments 


The amendment of September 29, 1967 
substituted “authorized by law” for “any 
applicable statute or by the rules of evi- 
dence at common law.” 


Rule 44.1. 


A party who intends to raise an issue concerning the law of a foreign 
country shall give notice in his pleadings or other reasonable written 
notice. The court, in determining foreign law, may consider any relevant 
material or source, including testimony, whether or not submitted by a 
party or admissible under Rule 43. The court’s determination shall be 
treated as a ruling on a question of law. 


Determination of foreign law. 


History: En. Sup. Ct. Ord. 10750-7, 
Sept. 29, 1967, eff. Jan. 1, 1968. 


Advisory Committee’s Note 

Source: Fed. R. Civ. P. 44.1, as adopted 
1966. 

Explanation of change: This is new and 
clears up uncertainty as to whether for- 
eign law must be pleaded. Under this rule 


the notice need not be given in the plead- 
ings. 

The rule affords a procedure for raising 
and determining an issue of foreign law. 
It does not require the court to take 
judicial notice of the foreign law. 

The rule appears to be consistent with 
and complementary to Rule 9(d) and R. 
C. M. 1947, section 93-501-6. 


Rule 46. Exceptions unnecessary. 


Except as provided in Rule 52, with respect to findings by the court, 
formal exceptions to rulings or orders of the court are unnecessary; but 
for all purposes it is sufficient that a party, at the time the ruling or 
order of the court is made or sought, makes known to the court the action 
which he desires the court to take, or his objection to the action of the 
court and his grounds therefor; and, if a party has no opportunity to 
object to a ruling or order at the time it is made, the absence of an ob- 


jection does not thereafter prejudice him. 


History: En. Sec. 46, Ch. 13, L. 1961; 
amd. Sup. Ct. Ord. 10750-9, May 21, 1969, 
eff. July 1, 1969. 


Amendments 

The amendment of May 21, 1969 in- 
serted “Except as provided in * * * find- 
ings by the court” at the beginning of 
this rule. 


Advisory Committee’s Note to May 21, 
1969 Amendment 


Explanation of change: The attention of 
the Committee has been invited to con- 
siderable confusion existing under the old 
wording of this rule, of Rule 52, and of 
Section 93-5305, R. C. M. 1947, which 
statute is now being superseded. It is 
thought by rewriting Rule 46 and Rule 
52 the existing confusions can be avoided. 
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Rule 47 (b) RULES 


Exceptions to Findings and Conclusions 


Effect of rule providing that formal ex- 
ceptions are unnecessary but requiring 
aggrieved party to make objections and 
grounds therefor known to court, when 
considered with statute providing that no 
judgment will be reversed on appeal for 


OF CIVIL PROCEDURE 


made to findings complained of in lower 
court, is that counsel must point out ex- 
ceptions to findings so that trial court may 
have opportunity to correct them and 
upon failure to do so, findings become 
final and judgment will not be reversed. 
Stapp v. Nickels, 150 M 220, 434 P 2d 141. 


defects in findings unless exceptions are 


Rule 47. Jurors. 


(b) MANNER OF SELECTION AND ORDER OF EXAMINA- 
TION OF JURORS. From the entire jury panel, an initial panel of 20 
jurors shall be called in the first instance, and before any voir dire exami- 
nation of the jury shall be had. Examination of all jurors in the initial 
panel shall be completed by the plaintiff before examination by the defend- 
ant. If challenges for cause are allowed, an additional juror shall be called 
from the entire panel immediately upon the allowance of challenge, and 
the juror called to replace the juror excused for cause shall take the 
number of the juror who has been excused, to provide a full initial panel 
of 20 jurors, whose examination shall be completed before any peremp- 
tory challenges are made. When the voir dire examination has been 
completed, each side shall have four peremptory challenges, and they 
shall be exercised by the plaintiff first striking one, the defendant then 
striking one, and so on, until each side has exhausted or waived its 
right. In event one or more alternate jurors are called, the next jurors 
remaining in the initial panel, if any, shall be called by the clerk to be 
the alternate jurors. In event all jurors remaining of original initial panel 
of 20 jurors, including those substituted for those jurors excused for cause, 
have been subjected to peremptory challenge, then the clerk shall call ad- 
ditional jurors from the remainder of the jury panel to provide alternate 
jurors who will be subject to challenge as provided by law. In event 
there is more than one party defendant, and should it appear that each 
defendant is entitled to peremptory challenges, then the original panel 
shall be increased to provide four additional jurors for each defendant 
who is entitled to exercise peremptory challenges. The clerk shall keep a 
record of the order in which jurors are called, and in event the entire 
initial panel has not been exhausted by challenges, the court shall excuse 
sufficient of the last called jurors until a jury of twelve persons and the 
determined number of alternates shall remain to make up the trial 
jury. 


History: En. Sec. 47, Ch. 13, L. 1961; 
amd. Sup. Ct. Ord. 10750-9, May 21, 1969, 
eff. July 1, 1969. 


Amendments 

The amendment of May 21, 1969 in- 
serted “and the juror.called * * * who 
has been excused” in the second sentence. 


Advisory Committee’s Note to May 21, 
1969 Amendment 


Explanation of change: In some judicial 
districts the practice is that the replace- 
ment juror takes a new number at the 
bottom of the list, in others the replace- 
ment takes the same number as the juror 
excused. This amendment expressly 
adopts the latter and makes the practice 
uniform throughout the state. - 
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4—MONTANA SUPPS.—Vol. 7 


MOTION FOR DIRECTED VERDICT Rule 50 (b) 

Rule 50. Motion for a directed verdict and for judgment notwith- 
standing the verdict. 

(aja, MOERION BORIDIRECTED VER DICT._\VHENe MADE EE- 
FECT. A party who moves for a directed verdict at the close of the 
evidence offered by an opponent may offer evidence in the event that the 
motion is not granted, without having reserved the right so to do and to 
the same extent as if the motion had not been made. A motion for a 
directed verdict which is not granted is not a waiver of trial by jury 
even though all parties to the action have moved for directed verdicts. 
A motion for a directed verdict shall state the specific grounds therefor. 
The order of the court granting a motion for a directed verdict is ef- 
fective without any assent of the jury. 


History: En. Sec. 50, Ch. 13, L. 1961; 
amd. Sup. Ct. Ord. 10750-7, Sept. 29, 1967, 
eff. Jan. 1, 1968. 


Amendments 


The amendment of September 29, 1967 
added the last sentence, giving effect to an 
order for directed verdict even without the 
jury’s assent. 


Advisory Committee’s Note to Septem- 
ber, 29, 1967 Amendment 


Source: Fed. R. Civ. P. 50, as amended 
1963. 

Explanation of change: The practice, 
after the court has granted a motion for 
a directed verdict, of requiring the jury to 
express assent to a verdict they did not 
reach by their own deliberations serves no 
usetul purpose and may give offense to 
members of the jury. 


Circumstances Under Which Motion 
Should Be Granted 


made by lessor of destroyed building in 
suit by lessee claiming that premises were 
repairable, was cause for reversal where, 
viewing evidence most favorable to plain- 
tiff lessee and considering as proven 
everything which evidence tended to 
prove, reasonable man could come to no 
other conclusion but that building in- 
volved was destroyed. Solich v. Hale, 150 
M 358, 435 P 2d 883. 


Granting Motion at End of Plaintiff’s 
Case 

Court erred in granting plaintiff’s mo- 
tion for directed verdict before defendant 
had opportunity to present his case, where 
defendant was precluded from offering 
evidence to rebut presumption of negli- 
gence raised by plaintiff's case in chief 
based on doctrine of res ipsa loquitur, not- 
withstanding fact that plaintiff had ex- 
amined all witnesses to accident during 
his case in chief. Baker v. Rental Service 


Co., 150 M 166, 432 P 2d 624. 
Denial of motion for directed verdict, 

ipa MOON TORe TUDGMEN TP NOTVECHS LANDING THE 
VERDICT. Whenever a motion for a directed verdict made at the close 
of all the evidence is denied or for any reason is not granted, the court 
is deemed to have submitted the action to the jury subject to a later 
determination of the legal questions raised by the motion. Not later than 
10 days after service of notice of entry of judgment, a party who has 
moved for a directed verdict may move to have the verdict and any 
judgment entered thereon set aside and to have judgment entered in ac- 
cordance with his motion for a directed verdict; or if a verdict was not 
returned such party, within 10 days after the jury has been discharged, 
may move for judgment in accordance with his motion for a directed 
verdict. A motion for a new trial may be joined with this motion, or a 
new trial may be prayed for in the alternative. If a verdict was returned 
the court may allow the judgment to stand or may reopen the judgment 
and either order a new trial or direct the entry of judgment as if the 
requested verdict had been directed. If no verdict was returned the court 
may direct the entry of judgment as if the requested verdict had been 
directed or may order a new trial. 
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Rule 50 (c) 


RULES OF CIVIL PROCEDURE 


Motions provided by this subdivision shall be heard and determined 
within the times provided by Rule 59 for the hearing and determination of 


motions for new trial. 


History: En. Sec. 50, Ch. 13, L. 1961; 
amd. Sup. Ct. Ord. 10750, Sept. 7, 1965, 
eff. Jan. 1, 1966; amd. Sup. Ct. Ord. 10750- 
7, Sept. 29, 1967, eff. Jan. 1, 1968; amd. 
Sup. Ct. Ord. 10750-9, May 21, 1969, eff. 
July 1, 1969. 


Amendments 

The amendment of September 7, 1965 
added the second paragraph. 

The amendment of September 29, 1967 
substituted the present heading for ‘“Res- 
ervation of decision on motion” and, in the 
second sentence of the first paragraph, 
substituted “Not later than 10 * * * judg- 
ment” for “Within 10 days after the re- 
ception of a verdict.” 

The amendment of May 21, 1969, in the 
second paragraph, substituted “Rule 59 
* * * for new trial’ for “Section 93-5606 
of the 1947 Revised Codes of Montana in 
the case of motions for new trial.” 


Advisory Committee’s Note to Septem- 
ber 29, 1967 Amendment 

Source: Fed. R. Civ. P. 50, as amended 
1963. 

Explanation of change: A motion for 
judgment notwithstanding the verdict will 
not lie unless it was preceded by a motion 
for a directed verdict made at the close of 
all the evidence. 

This departs from the federal amend- 
ment in providing that the time limit for 
making a motion for judgment n.o.v. is 
10 days after service of notice of entry of 
judgment, rather than 10 days after entry 
of judgment as provided in the federal 
amendment. This is consistent with the 
provisions of Rules 59(b) (time for mo- 
tion for a new trial) and 52(b) (time for 
motion to amend findings by the court). 


Advisory Committee’s Note to May 21, 
1969 Amendment 

Explanation of change: A housekeeping 
change to conform with superseding sec- 
tion 93-5606, R. C. M. 1947, by the amend- 
ment of Rule 59. 


(c) MOTION FOR JUDGMENT NOTWITHSTANDING THE 


VERDICT—CONDITIONAL RULINGS ON GRANT OF MOTION. 


(1) If the motion for judgment notwithstanding the verdict, pro- 
vided for in subdivision (b) of this rule, is granted, the court shall also 
rule on the motion for a new trial, if any, by determining whether it 
should be granted if the judgment is thereafter vacated or reversed, 
and shall specify the grounds for granting or denying the motion for 
the new trial. If the motion for a new trial is thus conditionally granted, 
the order thereon does not affect the finality of the judgment. In case the 
motion for a new trial has been conditionally granted and the judgment 
is reversed on appeal, the new trial shall proceed unless the supreme 
court has otherwise ordered. In case the motion for a new trial has been 
conditionally denied, the respondent on appeal may assert error in that 
denial; and if the judgment is reversed on appeal, subsequent proceed- 
ings shall be in accordance with the order of the supreme court. 


(2) The party whose verdict has been set aside on motion for judg- 
ment notwithstanding the verdict may serve a motion for a new trial 
pursuant to Rule 59 not later than 10 days after service of notice of 
entry of the judgment notwithstanding the verdict. 


History: En. Sup. Ct. Ord. 10750-7, 
Sept. 29, 1967, eff. Jan. 1, 1968. 


Advisory Committee’s Note 


Source: Fed. R. Civ. P. 50, as amended 
1963. 
Explanation of change: The procedure 
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where a party joins a motion for a new 
trial with his motion for judgment n.o.v., 
or prays for a new trial in the alternative 
has often been misunderstood. This 
amendment summarizes the practice. It 
does not alter the effects of a jury verdict 
or the scope of appellate review. 


FINDINGS BY COURT Rule 52 (a) 

(d) MOTION FOR JUDGMENT NOTWITHSTANDING THE 
VERDICT—DENIAL OF MOTION. If the motion for judgment not- 
_ withstanding the verdict is denied, the party who prevailed on that motion 
may, as respondent, assert grounds entitling him to a new trial in the event 
the supreme court concludes that the trial court erred in denying the 
motion for judgment notwithstanding the verdict. If the supreme court 
reverses the judgment, nothing in this rule precludes it from determining 
that the respondent is entitled to a new trial, or from directing the 


trial court to determine whether a new trial shall be granted. 


History: En. Sup. Ct. Ord. 10750-7, 
Sept. 29, 1967, eff. Jan. 1, 1968. 


Advisory Committee’s Note 

Source: Fed. R. Civ. P. 50, as amended 
1963. 

Explanation of change: This subdivision 
does not attempt a regulation of all as- 
pects of the procedure where the motion 


Rule 51. 


Refusal to Give Instructions 


Denial of offered instructions which 
were adaptable to defendant’s theory of 
the case was prejudicial error where such 
denial deprived him of a possible defense 
of assumption of risk. Wollan v. Lord, 
142 M 498, 385 P 2d 102, distinguished in 
145 M 486, 488, 402 P 2d 41. 


Rule 52. 


Findings by the court. 


for judgment n.o.v. and any accompanying 
motion for a new trial are denied, since 
the problems have not been fully can- 
vassed in the decisions and the procedure 
is in some respects still in a formative 
stage. It is, however, designed to give 
guidance on certain important features of 
the practice. 


Instructions to jury—Objection. 


It is not error for the trial judge to 
refuse to give specific instruction where 
the subject in question has been ade- 
quately covered by other instructions. 
aioe v. Konda, 142 M 536, 385 P 2d 
Ofe. 


(a). Upon .a trial of a question of fact by the court in contested 
cases, its findings must be given in writing, filed with the clerk, and forth- 


with served upon all parties. 


In granting or refusing interlocutory injunctions the court shall sim- 


ilarly set forth the findings of fact and conclusions of law which con- 
stitute the grounds of its action. The findings of a master, to the extent 
that the court adopts them, shall be considered as the findings of the 
court. Findings of fact and conclusions of law are unnecessary on deci- 
sions with respect to motions made under Rules 12 or 56, or any other 


motion except as provided in Rule 41(b). 


History: En. Sec. 52, Ch. 13, L. 1961; 
amd. Sup. Ct. Ord. 10750-9, May 21, 1969, 
eff. July 1, 1969. 


Amendments 

The amendment of May 21, 1969 deleted 
the heading “Effect”; rewrote the first 
portion of the rule, making it a separate 
first paragraph; and, in the last sentence 
of the second paragraph, substituted “with 
respect to” for “of.” 


Advisory Committee’s Note to May 21, 
1969 Amendment 

Explanation of change: Sections 93- 
5302, 93-5305, 93-5306, and 93-5307, R. C. 
M. 1947, are hereby superseded. The pur- 


pose of changing Rule 52, along with the 
change made in Rule 46, is twofold. It 
should eliminate the confusions that now 
exist with respect to the lack of necessity 
of making exceptions to the rulings and 
orders of the court, as distinct from the 
requirement that appropriate exceptions 
be made to findings of the court on trial 
of fact issues. In addition, it incorporates 
in this one rule the existing practice and 
procedure with respect to exceptions to 
findings of the court, and eliminates the 
necessity of researching for, and referring 
separately to, controlling statutes, case 
decisions, and rules, and then trying to 
correlate all three. 
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Rule 52 (b) RULES OF CIVIL PROCEDURE 


sufficient compliance with Rules despite 
plaintiff’s contention that findings of fact 
and conclusions of law did not meet re- 
quirements of Rules. Mondakota Gas Co. 
v. Becker, 151 M 513, 445 P 2d 745. 


References 


Stokes v. Delaney & Sons, Inc., 143 M 
516, 391 P 2d 698; Tolson v. Tolson, 145 
M 87, 399 P 2d 754. 


Appellate Review of Findings 

Findings of fact made by trial court 
will not be disturbed where they are sup- 
ported by preponderance of evidence. 
Western Foundry, Inc. v. Matelich, 150 
M 228, 433 P 2d 789. 

Sufficiency of Findings 


Lower court ruling that “no cause of 
action or claim exists or has been proven” 
and ‘‘the same is hereby dismissed” was 


(b) In contested cases tried by the court, each party shall request 
in writing the findings of fact desired by such party either at the close 
of the evidence, or within such reasonable time thereafter as may be fixed 
by order of the court, and such requests shall be entered in the minutes 
of the court. No judgment shall be reversed on appeal for want of find- 
ings at the instance of any party who has failed to request such findings 
in writing as herein specified. 


Within 10 days after copy of the finding or findings have been served 
or within such additional reasonable time thereafter not to exceed 30 
days as may be ordered by the court upon good cause shown, a party 
shall serve on all other parties and file with the court in writing any 
exceptions which such party may have with respect to the finding or find- 
ings, and at the same time may move for an order to amend the findings, 
or to make additional findings. Within 15 days thereafter the court shall 
either deny the exceptions or the motion, or grant them in whole or in 
part, or otherwise amend or revise the original finding or findings, and 
if the court shall fail to act, the exceptions shall be deemed denied. The 
failure of the court to act, as well as any action taken by the court shall 


be deemed’ excepted’ to by ‘all’ parties’ adversely ‘affected therebyx 


History: En. Sec. 52, Ch:13; L..1961; 
amd. Sup. Ct. Ord. 10750, Aug. 1, 1965, 
eff. Jan. 1, 1966; amd. Sup. Ct. Ord. 10750, 
Sept. 7, 1965, eff. Jan. 1, 1966; amd. Sup. 
Ct. Ord. 10750-7, May 21, 1969, eff. July 1, 
1969. 


Amendments 


The amendment of August 1, 1965 in- 
serted “service of notice of” before “en- 
try” in-the, former first paragraph, for 
text of which see parent volume. 

The amendment of September 7, 1965 
added the former second paragraph stat- 
ing that motions hereunder should be 
heard and determined within time pro- 
vided by section 93-5606 for new trial 
motions. 

The amendment of May 21, 1969 deleted 
the heading “Amendment” and rewrote 
this rule. 


Commission Note to August 1, 1965 
Amendment ; 

Under Rule 77(d) the prevailing party 
has 10 days after the entry of judgment 
to give the unsuccessful parties notice of 
such entry. The change in 52(b) is an ad- 


justment to this provision, and is designed 
to meet the possibility that the prevailing 
party is the only party that knows of the 
entry of the judgment and waits 10 days 
before giving the unsuccessful party notice 
of such entry. The provision is similar to 


that found in Rule 59(b) and (e). 


Advisory Committee’s Note to May 21, 
1959 Amendment 


See Advisory Committee’s Note under 
Rule 52(a). 


Amendment of Findings and Judgment 


A motion to alter, amend, and supple- 
ment findings of fact, conclusions of law 
and the judgment combined with a mo- 
tion for a new trial, filed on September 
28, 1965, was a motion contemplated by 
this rule and Rule 59(e) and was not gov- 
erned bv the time limits of section 93- 
5606. State ex rel. Rozan ‘v.) District 
Court of Sixteenth Judicial Dist., 147 M 
532, 46 P#2d9e 214 


References 


Sztaba v. Great Northern Ry. Co., 147 
M 185, 411 P 2d 379. 
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JUDGMENTS—-COSTS 


Rule 54 (c) 


DECISIONS UNDER FORMER LAW 


Exceptions Required for Reversal 


Under former statute which was super- 
seded by this Rule, objections to findings 
of district court could not be raised for 
the first time upon appeal. Rozan v. 
Rosen, 150 M 121, 431 P 2d 870. 

Mandate of former statute (superseded 
by this Rule) that findings of district 
court would not be reviewed on appeal 
unless exceptions were taken was not 
changed by fact that counsel on appeal 
was not same counsel who tried case in 
district court. Olsen v. United Benefit 
Life Ins. Co., 150 M 147, 432 P 2d 381. 

Rule providing that formal exceptions 


are unnecessary if aggrieved party makes 
his objections and grounds therefor known 
to court and former statute (superseded 
by this Rule) providing that no judgment 
will be reversed on appeal for defects in 
findings unless exceptions are made in 
lower court were required to be read to- 
gether with result that it was necessary 
for counsel to point out exceptions to find- 
ings so that trial court might have oppor- 
tunity to correct them and failure to do so 
meant findings became final and judgment 
would not be reversed. Stapp v. Nickels, 
150 M 220, 434 P 2d 141. 


(c) Either at the time its original findings are filed in writing, or 
at the time any modifications have been made, the court shall promptly 
separately state its conclusions of law thereon, and direct the entry of 


the appropriate judgment. 


History: En. Sup. Ct. Ord. 10750-9, 
May 21, 1969, eff. July 1, 1969. 


Rule 53. Masters. 
(e)ie REPORT. 


Hearing on Report 

No hearing is necessary when no ob- 
jections are made to report by parties 
after being notified by clerk that special 


master has filed his report. State ex rel. 
Ross v. District Court, Fourth Judicial 
Wistriet. P50° M235. 455. 2do/7e. 


VII JUDGMENT 


Default. 


Rule 55. 
56. Summary judgment. 


59. New trials—Amendment of judgments. 


60. Relief from judgment or order. 


Rule 54. Judgments—Costs. 


(b) JUDGMENT UPON MULTIPLE CLAIMS OR INVOLVING 


MUL TIPE RE ePART TES: 


Amendment To Include Codefendant 

Case would be remanded to district 
court for purpose of amending, by incorpo- 
rating appropriate terms, judgment which 
omitted to name defaulting codefendant 
who was jointly and severally liable on 
obligation. White v. Nollmeyer, 151 M 
3874443 Re2dt873. 


Separate Claims on Note and Mortgage 
Upon default in an action against the 


unconditional guarantors of a note and 
to foreclose mortgage securing the note, 
the holder of the note could properly pro- 
ceed at its option against either security in 
the same action. Bozeman Deaconess 
Foundation v. Cowgill, 143 M 98, 387 P 
2d 435, 


References 


State ex rel. Kober and Kyriss v. Dis- 
trict Court, 147 M 116, 410 P 2d 945. 


(c) DEMAND FOR JUDGMENT. 


Divorce Proceedings 

Where proper notice of hearing on 
application for judgment of divorce was 
given defendant in accordance with M. 


R. Civ. P., Rule 55(b) and no relief dif- 
ferent from that demanded in the com- 
plaint was granted in violation of this 
rule, an appeal on those grounds was 


113 


Rule 55 (a) 


dismissed by supreme court upon its own 
motion where no application to set aside 
default or judgment was made under Rule 


Rule 55. Default. 
(a) ENTRY. 
Answer Filed after Entry by Clerk 


Plaintiff was entitled to judgment by 
default where defendants filed answer 
after entry of default by clerk and receipt 
of notice of hearing on motion for default, 
but before actual hearing on the motion, 
since entry of default by clerk requires no 


RULES OF CIVIL PROCEDURE 


60(b). Sowerwine v. Sowerwine, 148 M 
195, 418 P 2d 859, 861. 


notice to party in default, answer was filed 
after defendants had received notice of 
motion for default and defendants failed 
to move to set aside entry of default for 
“good cause shown” as they were entitled 
to do under rules. Sealey v. Majerus, 149 
M 268, 425 P 2d 70. 


(b) JUDGMENT. Judgment by default may be entered as follows: 


(1). 


* * * [Same as parent volume.] 


(2) By the Court. In all other cases the party entitled to a judgment 


be default shall apply to the court therefor; but no judgment by default 
shall be entered against an infant or incompetent person unless repre- 
sented in the action by a general guardian, committee, conservator, or 
other such representative, or guardian ad litem, who has appeared therein. 
If the party against whom judgment by default is sought has appeared. in 
the action, he (or, if appearing by representative, his representative) shall 
be served with written notice of the application for judgment at least 
three days prior to the hearing on such application. If, in order to enable 
the court to enter judgment or to carry it into effect, it is necessary to 
take an account or to determine the amount of damages or to establish 
the truth of any averment by evidence or to make an investigation of any 
other matter, the court may conduct such hearings or order such references 
as it deems necessary and proper and shall accord a right of trial by jury 
to the parties when and as required by any statute of the state of Montana. 


History: En. Sec. 55, Ch. 13, L. 1961; 
amd. Ord. Sup. Ct. June 1, 1964, eff. 
July 1, 1964. 


Amendment 


The 1964 amendment inserted ‘an’ be- 
fore “account” in the final sentence of 
paragraph (2). 


Answer Filed after Entry by Clerk 


Plaintiff was entitled to judgment by 
default where defendants filed answer 
after entry of default by clerk and receipt 
of notice of hearing on motion for default, 
but before actual hearing on the motion, 
since entry of default by clerk requires no 
notice to party in default, answer was 
filed after defendants had received notice 
of motion for default and defendants failed 
to move to set aside entry of default for 
“good cause shown” as they were entitled 
to do under rules. Sealey v. Majerus, 149 
M 268, 425 P 2d 70. 


Clerk’s Error 


Entry of default judgment by clerk of 
court without requiring affidavit from 


plaintiff of amount due and owing ren- 
dered the judgment voidable but not 
void. Interstate Counseling Service v. 
Emeline, 144 M 409, 396 P 2d 727, 728. 
(Dissenting opinion, 144 M 409, 396 P 2d . 
727/290) 

Motion to set aside default judgment 
because of plaintiff’s failure to file affida- 
vit of amount due and owing when it 
requested entry of default judgment was 
properly denied where defendant per- 
mitted judgment to be satisfied from her 
property, and no reason to avoid the 
voidable judgment had been presented. 
Interstate Counseling Service v. Emeline, 
144 M 409, 396 P 2d 727, 728. (Dissenting 
opinion, 144 M 409, 396 P 2d 727, 729.) 

Under Rule 61 omission of clerk of 
court to require affidavit of amount due 
under this rule before entry of default 
judgment in favor of plaintiff is not fatal 
unless refusal to take action with respect 
to the omission appears to the court in- 
consistent with substantial justice. Inter- 
state Counseling Service v. Emeline, 144 
M 409, 396 P 2d 727, 728. (Dissenting 
opinion, 144 M 409, 396 P 2d 727, 729.) 
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SUMMARY JUDGMENT 


Divorce Proceedings 


Where proper notice of hearing on ap- 
plication for judgment of divorce was 
given defendant in accordance with this 
rule and no relief different from that de- 
manded in the complaint was granted in 
violation of M. R. Civ. P., Rule 54(c), an 
appeal on those grounds was dismissed 
by the supreme court on its own motion 
where no application to set aside the de- 
fault or judgment was made under Rule 
60(b). Sowerwine v. Sowerwine, 148 M 
195, 418 P 2d 859, 861. 


Ministerial Function 


Clerk of court in entering a default 
judgment is performing a ministerial func- 
tion and must follow procedures in detail 


ETC. 


Answer Filed after Entry by Clerk 


Plaintiff was entitled to judgment by 
default where defendants filed answer 
after entry of default by clerk and receipt 
of notice of hearing on motion for default, 
but before actual hearing on the motion, 
since entry of default by clerk requires no 
notice to party in default, answer was filed 
after defendants had received notice of 
motion for default and defendants failed 
to move to set aside entry of default for 
“good cause shown” as they were entitled 
to do under rules. Sealey v. Majerus, 149 
~M 268, 425 P 2d 70. 


Discretion of Court 

Where record showed that defendant 
took no action for nearly three months 
after default judgment had been entered, 
defendant was not prejudiced by plain- 


Rule 56 (b) 


and absolutely. Interstate Counseling 
Service v. Emeline, 144 M 409, 396 P 2d 
727, 728. (Dissenting opinion, 144 M 409, 
B90 eed (ZA coy) 


Nonprejudicial Error 


Where record showed that defendant 
took no action for nearly three months 
after default judgment had been entered, 
defendant was not prejudiced by plain- 
tiff’s failure to give written notice of 
application for default judgment as re- 
quired by paragraph (2) of this rule and 
district court did not abuse its discretion 
in denying defendant’s motion to vacate 
the default judgment filed under M. R. 
Civ. P., Rule 55(c). Williams v. Superior 
Homes, Inc., 148 M 38, 417 P 2d 92, 94. 


(c) DEFAULT —SETTING ASIDE— EXTENSION OF TIME, 


tiff’s failure to give written notice of ap- 
plication for default judgment as required 
by M. R. Civ. P., Rule 55(b)(2), and dis- 
trict court did not abuse its discretion in 
denying defendant’s motion to vacate the 
default judgment filed under this rule. 
Williams v. Superior Homes, Inc., 148 M 
38, 417 P 2d 92, 94. 


Voidable Judgments 

A default judgment entered prematurely 
pursuant to this section could not be set 
aside under M. R. Civ. P., Rule 60(b) (4), 
since Rule 60(b)(4) applies to void and 
not voidable judgments. Sowerwine v. 
Sowerwine, 145 M 81, 399 P 2d 233. 


References 
Kraus v. Treasure Belt Min. Co., 146 
M 432, 408 P 2d 151. 


DECISIONS UNDER FORMER LAW 


Terms of Opening of Default 


Fact that corporate defendant claimed 
sheriff had never served summons upon 
the corporation, sheriff did not remember 
service of the summons, and default was 
not taken until seven years after the 


Rule 56. Summary judgment. 
(a) FOR CLAIMANT. 


Negligence Actions 

Ordinarily, issue of negligence is not 
susceptible of summary adjudication but 
should motion for summary judgment be 
made, burden is on moving party to estab- 


plaintiff was injured constituted clear, un- 
equivocal and convincing proof to rebut 
weight accorded sheriff’s return of service 
of process under section 16-2707 to open 
default judgment. Sewell v. Beatrice 
Foods Co., 145 M 337, 400 P 2d 892. 


lish clearly that there is no factual issue 
to be determined and opposing party does 
not have burden of showing prima facie 
case. Mally v. Asanovich, 149 M 99, 423 
P 2d 294. 


(b) FOR DEFENDING PARTY. 


Denial of Motion 


In suit by guardians of patient for per- 
sonal injuries sustained when patient was 


being X-rayed, district court erred in 
granting defendant-hospital’s motion for 
summary judgment where there was an 
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issue of fact as to whether radiologist was 
an independent contractor rather than an 
agent of the hospital. Kober v. Stewart, 
148 M 117, 417 P 2d 476, 479. 


Support Proceedings 


Defendant was properly granted motion 
for summary judgment in action to en- 


OF CIVIL PROCEDURE 


force amount agreed upon for support in 
separation agreement which had been re- 
duced by subsequent court modifications. 
Gessell v. Jones, 149 M 418, 427 P 2d 295. 


References 


Silloway v. Jorgenson, 146 M 307, 406 
tae Chal. « 


(c) MOTION AND PROCEEDINGS THEREON. The motion shall 
be served at least 10 days before the time fixed for the hearing. The judg- 
ment sought shall be rendered forthwith if the pleadings, depositions, 
answers to interrogatories, and admissions on file show that there is no 
genuine issue as to any material fact and that the moving party is entitled 
to a judgment as a matter of law. Affidavits shall not be considered for 
any purpose on motion for summary judgment. A summary judgment, 
interlocutory in character, may be rendered on the issue of liability alone 


although there is a genuine issue as to the amount of damages. 


History: En. Sec. 56, Ch. 13, L. 1961; 
amd. Sup. Ct. Ord. 10750, Apr. 1, 1965, 
eff. July 1, 1965. 


Amendment 


The 1965 amendment inserted “answers 
to interrogatories” in the first sentence. 


Commission Note to 1965 Amendment 


The amendment expressly includes 
“answers to interrogatories’ among ma- 
terial which may be considered on motion 
for summary judgment. This conforms 
to an amendment to the Federal Rule 
adopted January 21, 1963, the Federal 
Rule having inadvertently omitted the 
phrase. The courts have generally reached 
by interpretation the result required by 
the amendment. 


Burden of Proof 


The moving party for a summary judg- 
ment has the burden of showing the ab- 
sence of any genuine factual issue. Kober 
v. Stewart, 148 M 117, 417 P 2d 476, 478. 


Matters Considered 


While this rule does not mention oral 
testimony as material to be used at the 
summary judgment hearing, Rule 43(e) 
permits the use of oral testimony upon 
motions, so that oral testimony may be 
considered upon a motion for summary 
judgment. Daniels v. Paddock, 145 M 
207, 399 P 2d 740. 


In case in which plaintiff's deposition 
alone was sufficient to permit the trial 
judge to determine that the case con- 
tained no issue of material fact or con- 
troversy relating to the testatrix’s incom- 
petency, the trial court was correct in 
granting summary judgment and had no 
duty to anticipate possible proof that 
might have been offered under the plead- 
ings. Silloway v. Jorgenson, 146 M 307, 
406 P 2d 167. 


Pleadings Not Controlling 


On a motion for summary judgment 
the formal issues presented by the plead- 
ings are not controlling and the court 
must consider the depositions, answers to 
interrogatories, and admissions on file, 
oral testimony and exhibits presented. 
Hager v. Tandy, 146 M 531, 410 P 2d 447. 


Principal and Agent 


Purported agent and principal were en- 
titled to summary judgment where plain- 
tiff wholly failed to establish prima facie 
case of negligence on the part of either 
even though evidence raised question of 
fact as to existence of agency since it 
would be impossible to impute negligence 
to principal where negligence had not 
been established against supposed agent. 
I aoe v. Sandaker, 150 M 438, 436 P 
2d 98. 


Proof of Issue of Fact 


Motion for summary judgment was 
properly granted where it was apparent 
from record that there was no genuine 
issue as to any material fact, notwith- 
standing aggrieved party’s argument on 
appeal that had he been allowed to go to 
trial he would have presented proofs 
establishing genuine issue of fact, since 
aggrieved party presented no such proofs 
at hearing on original motion nor at hear- 
ing on motion to vacate judgment. Brown 
v. Thornton, 150 M 150, 432 P 2d 386. 


Purpose 


The general purpose of this rule is to 
dispose promptly of actions in which 
there is no genuine issue of fact, thereby 
eliminating unnecessary trial, delay, and 
expense. Silloway v. Jorgenson, 146 M 
307, 406 P 2d 167. 


Res Judicata 
Where supreme court affirmed lower 
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court judgment dismissing complaint for 
failure to state a claim upon which relief 
could be granted under Rule 12(b), the 
judgment was not res judicata as to a 
second amended complaint under this sec- 
tion where matters outside the pleadings 
were presented to and not excluded by 
court. Rambur v. Diehl Lumber Co., 144 
M 84, 394 P 2d 745, 749. 


Third Party Complaint 
Summary judgment should not have 


been granted in favor of third party de- 
fendant on third party complaint initiated 


Rule 57. Declaratory judgments. 


References 


Harrer v. Northern Pacific Ry. Co., 147 
M 130, 410 P 2d 713; Empire Fire & 


Rule 59. 


Rule 59 (b) 


by hospital sued for negligence by minor 
patient burned by defective television 
switch while in hospital where third party 
complaint raised genuine issue of material 
fact as to whether minor patient was in- 
jured solely through negligence of third 
party defendant who had leased television 
equipment to hospital. Crosby v. Billings 
Dye Hospital, 149 M 314, 426 P 2d 
ZA. 


References 


Brannon v. Lewis and Clark County, 
143 M 200, 387 P 2d 706. 


Marine Ins. Co. v. Goodman, 147 M 396, 
412 P 2d 569. 


New trials—Amendment of judgments. 


(a) GROUNDS. A new trial may be granted to all or any of the 
parties and on all or part of the issues for any of the reasons provided 
by the statutes of the state of Montana. On motion for a new trial in an 
action tried without a jury, the court may take additional testimony, 
amend the findings of fact and conclusions of law or make new findings 
and conclusions, set aside, vacate, modify or confirm any judgment that 
may have been entered or direct the entry of a new judgment. 


History: En. Sec. 59, Ch. 13, L. 1961; 
amd. Sup. Ct. Ord. 10750-9, May 21, 1969, 
eff. July 1, 1969. 


Amendments 


The amendment of May 21, 1969 made 
no change in this rule. 


Appellate Review 


In condemnation proceeding, where 
state appraised land at $18,000, con- 
demnee appraised it at $95,000 and jury 
awarded condemnee $21,000, granting of 
new trial because award was inadequate 
was hot such an abuse of trial judge’s 
discretion as to warrant reversal in spite 
of the fact there was no rebuttal of state’s 
only expert witness. State Highway 
Commission v. Greenfield, 145 M 164, 399 
P 2d 989. 


Inadequacy of Award 
Court abused discretion in granting new 


trial “upon the grounds of insufficiency of 
the evidence to justify the verdict in that 
the verdict awarded by the jury to the 
plaintiff is wholly inadequate” where there 
was conflict in evidence and where it was 
question for jury whether injuries suf- 
fered by passenger were caused by grossly 
negligent operation of car or whether 
passenger assumed risk of going into car 
driven by man who had several drinks. 
Heen v. Tiddy, 151M 265, 442 P 2d 434. 


Jury Misconduct 


New trial was properly granted where 
foreman of jury made his own investiga- 
tion at the scene of the accident after 
hearing testimony and informed the other 
members of jury, during their delibera- 
tion, of the results of his investigation. 
The foreman was guilty of misconduct 
upon which verdict could be impeached 
by affidavits of jurors. Goff v. Kinzle, 148 
Mi61641 7a PP2d° 105) 107 


DECISIONS UNDER FORMER LAW 


Right To Appeal 


Defendant was entitled to appeal, in 
spite of time limitation of section 93-5606 
for filing bill of exceptions where motion 
for new trial was combined with mo- 
tion to amend findings and request for 


review of facts, conclusions of law and 
judgment, since limitation under section 
93-5606 did not apply prior to enactment 
of new rules of civil procedure. Crissey 
v. State Highway Commission, 147 M 374, 
413 P 2d 308. 


(b) TIME FOR MOTION. A motion for a new trial shall be served 


not later than 10 days after service of notice of the entry of the judg- 


ment. 
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History: En. Sec. 59, Ch. 13, L. 1961; 
amd. Sup. Ct. Ord. 10750-9, May 21, 1969, 
eff. July 1, 1969. 


Amendments 
The amendment of May 21, 1969 made 
no change in this rule. 


(Cc) 


RULES OF CIVIL PROCEDURE 


References 


Clark v. Worrall, 146 M 374, 406 P 2d 
O22. 


TIME FOR SERVING AFFIDAVITS. | When a motion for new 


trial is based upon affidavits they shall be served with the motion. The 
opposing party has 10 days after such service within which to serve op- 
posing affidavits, which periods may be extended for an additional period 
not exceeding 20 days either by the court for good cause shown or by 
the parties by written stipulation. The court may permit reply affidavits. 


History: En. Sec. 59, Ch. 13, L. 1961; 
amd. Sup. Ct. Ord. 10750-9, May 21, 1969, 
eff. July 1, 1969. 


Amendments 


The amendment of May 21, 1969 made 
no change in this rule. 


(d) TIME FOR HEARING ON MOTION. Hearing on the motion 
shall be had within 10 days after it has been served, or within 10 days 
after the party opposing the motion for new trial has served his affidavits 
as set forth in subparagraph (c) hereinabove except that at any time after 
the notice of hearing on the motion has been served the court may issue an 
order continuing the hearing for not to exceed 30 days. In case the hear- 
ing is continued by the court, it shall be the duty of the court to hear the 
same at the earliest practicable date thereafter, and the court shall rule 
upon and decide the motion within 15 days after the same is submitted. 
If the court shall fail to rule upon the motion within said time, the 
motion shall, at the expiration of said period, be deemed denied. 


The decision on the motion may be entered in the minutes of the 
court, or may be made in writing in chambers or in any county in the 
state where the judge may be, and be filed with the clerk of court in the 
county where the action is pending. Upon the hearing, reference may be 
had in all cases to the pleadings and the orders of the court on file, 
and reference may also be had to any depositions and documentary evi- 
dence offered on the trial, and to the proceedings on the trial and, when 
necessary, reference may be had to the notes of the court reporter. 

If the motion is not noticed up for hearing and no hearing is held 
thereon, it shall be deemed denied as of the expiration of the period of 
time within which hearing is required to be held under this Rule 59. 


History: En. Sup. Ct. Ord. 10750-9, 
May 21, 1969, eff. July 1, 1969. 


Compiler’s Notes 

The amendment of Rule 59 by Supreme 
Court Order No. 10750-9 enacted this 
subparagraph as Rule 59(d) and desig- 
nated former Rules 59(d) and 59(e) as 
59(e) and 59(f), respectively. 


Advisory Committee’s Note to May 21, 
1969 Amendment 


Explanation of change: Section 93-5606, 
R. C. M. 1947, is hereby superseded. 


There has been some confusion by reason 
of ambiguous language in section 93-5606, 
R. C. M. 1947, a hold-over statute from 
the practice which existed before the rules 
were adopted, and because of the neces- 
sity of researching for, and referring to, 
the case decisions under the statute spell- 
ing out the jurisdictional time limits and 
the effect thereof. It is felt that by incor- 
porating our practice into this one rule, 
and eliminating the necessity of referring 
to statutes and case decisions, that it will 
be easier for the practitioner to comply. 
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Rule 59 (f) 


DECISIONS UNDER FORMER LAW 


Appellate Review 


The appellate court may not disturb the 
findings of the trial court in ordering a 
new trial without a showing of abuse of 
discretion. Campeau v. Lewis, 144 M 543, 
398 P 2d 960. 


Disqualification of Judge 

Section 93-901 does not permit disquali- 
fication of a judge pending motion for a 
new trial under this rule. State ex rel. 
Peery v. District Court, 145 M 287, 400 
P 2d 648. 


Judge’s Discretion 

The jury is delegated the task of find- 
ing the facts, but the trial judge has 
the discretion to prevent a miscarriage of 
justice by granting a new trial if there 
is an insufficiency of evidence to support 
the verdict. Campeau v. Lewis, 144 M 
543, 398 P 2d 960. 


Purpose of Rule 
The purpose of this rule is to give a 
trial judge power to prevent what he con- 


siders a miscarriage of justice. Campeau 
v. Lewis, 144 M 543, 398 P 2d 960. 


Scope 

This rule permits the trial judge to 
order a new trial on his own initiative for 
the same reasons one could be ordered 
pursuant to section 93-5603 and is subject 
to the same interpretations as expressed 
in previous opinions on motions for new 
trials before adoption of the rule. Cam- 
peau v. Lewis, 144 M 543, 398 P 2d 960. 


Time Limits 

Combined motion for new trial and to 
alter, amend and supplement findings of 
fact, conclusions of law and judgment was 
not subject to time limits of former sec- 
tion 93-5606 requiring prompt hearing on 
new trial motion and superseded by this 
rule. State ex rel. Rozan v.. , District 
Court, Sixteenth Judicial District, 147 M 
532, 416 P 2d 19, 21. See also Crissey v. 
State Highway Commission, 147 M 374, 
413 P 2d 308. 


References 

Waite v. Waite, 143 M 248, 389 P 2d 
181; State ex rel. Wilson v. District Court, 
143 M 543, 393 P 2d 39. 


(e) ON INITIATIVE OF COURT. Not later than 10 days after 


entry of judgment the court of its own initiative may order a new trial 
for any reason for which it might have granted a new trial on motion of 
a party. After giving the parties notice and an opportunity to be heard 
on the matter, the court may grant a motion for a new trial, timely 
served, for a reason not stated in the motion. In either case, the court 


shall specify in the order the grounds therefor. 


History: En. Sec. 59, Ch. 13, L. 1961; 
amd. Sup. Ct. Ord. 10750-7, Sept. 29, 1967, 
eff. Jan. 1, 1968; amd. Sup. Ct. Ord. 10750- 
9, May 21, 1969, eff. July 1, 1969. 


Compiler’s ‘Notes 

~The amendments of Rule 59 by Su- 
preme Court Order No. 10750-9 desig- 
nated this former Rule 59(d) as Rule 
59(e). 


Amendments 

The amendment. of September 29, 1967 
added the second sentence and made 
changes in phraseology. 


The amendment of May 21, 1969 made 
no change in the wording of this rule. 


Advisory Committee’s Note to Septem- 
ber 29, 1967 Amendment 


Source: Fed... KR. \ City. 
amended 1966. 

Explanation of change: The purpose of 
this amendment is to make it clear that a 
court, after notice and opportunity to be 
heard, may grant a new trial even though 
a motion for new trial has been made, for 
a ground not stated in the motion. Some 
cases have held otherwise. 


Po pod). as 


(f) MOTION TO ALTER OR AMEND A JUDGMENT. A motion 


to alter or amend the judgment shall be served not later than 10 days 
after the service of the notice of the entry of the judgment, and may be 
combined with the motion for a new trial herein provided for. This 
motion shall be heard and determined within the time provided herein- 
above with respect to a motion for a new trial. 
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History: En. Sec. 59, Ch. 13, L. 1961; 
amd. Sup. Ct. Ord. 10750, Sept. 7, 1965, 
eff. Jan. 1, 1966; amd. Sup. Ct. Ord. 10750- 
9, May 21, 1969, eff. July 1, 1969. 


Compiler’s Notes 

The amendment of Rule 59 by Su- 
preme Court Order No. 10750-9 desig- 
nated this former Rule 59(e) as Rule 
59): 


Amendments 


The amendment of September 7, 1965 
added a second paragraph which read: 
“Motions provided by this subdivision 
shall be heard and determined within the 
time provided by Section 93-5606 of the 
1947 Revised Codes of Montana in the 
case of motions for a new trial.” 

The amendment of May 21, 1969 added 
“and may be combined with the motion 
for a new trial herein provided for’ to the 
first sentence; substituted the second sen- 


RULES OF CIVIL PROCEDURE 


tence for the former second paragraph 
added in 1965; and made changes in 
phraseology. 


Additur 


This rule did not give the district court 
power to order an additur to a con- 
demnation award as a condition of deny- 
ing motion for new trial. State Highway 
Commission v. Schmidt, 143 M 505, 391 
P 2d 692. 

Time Limit 
_A motion to alter, amend, and supple- 
ment findings of fact, conclusions of law 
and the judgment, combined with a mo- 
tion for a new trial filed on September 
28, 1965 was a motion contemplated by 
this rule and Rule 52(b) and was not 
governed by the time limits of section 93- 
5606. State ex rel. Rozan v. District 
Court of Sixteenth Judicial District, 147 M 
532, 4108 Cd71 98 Ag 


Rule 60. Relief from judgment or order. 


(b) MISTAKES—INADVERTENCE— EXCUSABLE NEGLECT 
—NEWLY DISCOVERED EVIDENCE—FRAUD, ETC. On motion 
and upon such terms as are just, the court may relieve a party or his legal 
representative from a final judgment, order, or proceeding for the fol- 
lowing reasons: (1) mistake, inadvertence, surprise, or excusable neglect ; 
(2) newly discovered evidence which by due diligence could not have 
been discovered in time to move for a new trial under Rule 59(b); (3) 
fraud (whether heretofore denominated intrinsic or extrinsic), misrepre- 
sentation, or other misconduct of an adverse party; (4) the judgment is 
void; (5) the judgment has been satisfied, released, or discharged, or a 
prior judgment upon which it is based has been reversed or otherwise 
vacated, or it is no longer equitable that the judgment should have pros- 
pective application; or (6) any other reason justifying relief from the 
operation of the judgment. The motion shall be made within a reason- 
able time, and for reasons (1), (2), and (3) when a defendant has been 
personally served, whether in lieu of publication or not, not more than 
60 days after the judgment, order or proceeding was entered or taken, 
or, in a case where notice of entry of judgment is required by Rule 
77(d), not more than 60 days after service of notice of entry of judg- 
ment. When from any cause the summons in an action has not been per- 
sonally served on the defendant, the court may allow, on such terms as 
may be just, such defendant or his legal representative, at any time 
within 180 days after the rendition of any judgment in such action, to 
answer to the merits of the original action. A motion under this subdivi- 
sion (b) does not affect the finality of a judgment or suspend its opera- 
tion. This rule does not limit the power of a court to entertain an inde- 
pendent action to relieve a party from a judgment, order, or proceeding, 
or to grant relief to a defendant not actually personally notified as may 
be required by law, or to set aside a judgment for fraud upon the court. 
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History: En. Sec. 60, Ch. 13, L. 1961; 
amd. Sup. Ct. Ord. 10750, Aug. 1, 1965, 
eff. Jan. 1, 1966; amd. Sup. Ct. Ord. 10750- 
7, Sept. 29, 1967, eff. Jan. 1, 1968. 


Amendments 


The amendment of August 1, 1965 sub- 
stituted “within 60 days when a defendant 
has been personally served, whether in 
lieu of publication or not, calculated from 
the date of service of notice of entry of 
the judgment or order or action taken in 
the proceeding” for “not more than one 
year after the judgment, order or proceed- 
ing was entered or taken” «after “for 
reasons (1), (2),-and (3)”, in: the: second 
sentence; and inserted the third sentence. 


The amendment of September 29, 1967 
rewrote the second sentence; and substi- 
tuted “required” for “provided” in the last 
sentence. 


Commission Note to August 1, 1965 


Amendment 


The purpose of this amendment is to 
make the Montana practice correspond to 
practice under the last sentence of R. C. 
M. 1947, § 93-3905 (which was repealed 
with the adoption of the Rules of Civil 
Procedure), as construed in Smith v. Col- 
lis, 42 Mont. 350, 365-370 (1910). The 
time within which the motion may be 
made is shortened, but considered ade- 
quate. 


Advisory Committee’s Note to Septem- 
ber 29, 1967 Amendment 


Source: None. 


The federal rule measures the time for 
the motion for reasons (1), (2), and (3) 
from time the “judgment, order, or pro- 
ceeding was entered or taken.” The Mon- 
tana rule measures the time from the 
“date of service of entry of the judgment 
or order or action taken”; but Rule 77(d), 
requiring notice of entry, is confined to 
judgments in actions in which an appear- 
ance has been made. This amendment, 
using the federal rule language adjusted 
to the requirements of Montana Rule 
77(d), is for the purpose of avoiding am- 
biguity and litigation as to what, if any, 
time limit is imposed in cases of orders, 
and proceedings, and judgments where no 
appearance has been made. 


Change of Counsel 


Motion to have judgment vacated as to 
date and redated so as to permit moving 
party to file exceptions to findings or take 
other steps counsel deemed necessary for 
protection of client was improperly denied, 
and was abuse of discretion where moving 
party had inadequate time in which to 
obtain present counsel when conflict of 
interest arose with prior counsel. Schmidt 


v. Lloyd, — M —, 447 P 2d 485. 


Rule 60 (b) 


Discretion of Court 


Where record showed that defendant 
took no action for nearly three months 
after default judgment had been entered, 
defendant was not prejudiced by plain- 
titf’s failure to give written notice of ap- 
plication for default judgment as required 
by M. R. Civ. P., Rule 55(b)(2), and dis- 
trict court did not abuse its discretion in 
denying defendant’s motion to vacate the 
default judgment under M. R. Civ. P., 
Rule 55(c). Williams v. Superior Homes, 
Inc., 148° M. 38, 417 P 2d 92, 94. 


Excusable Neglect 


Defendant’s contention that ‘personal 
problems drove all thought of lesser prob- 
lems from his mind” was not sufficient to 
set aside a default judgment under sub- 
section 1 of this section. Dudley v. Stiles, 
142 M 566, 386 P 2d 342. 


Judgment Obtained by Fraud 


Court of equity has inherent power, in- 
dependent of statute, to vacate judgment 
obtained by fraud in violation of last sen- 
tence of Rule 60(b) even though party 
seeking relief was not necessary party in 
original action and motion to vacate was 
not made within liberal time limits pre- 
scribed by rule but was _ nevertheless 
timely considering that aggrieved party 
engaged attorney to file motion to vacate 
within thirty days after discovery of ex- 
istence of judgment. Selway v. Burns, 150 
M 1, 429 P 2d 640. 


Probate Matters 


Final decree of distribution and dis- 
charge in probate will not be set aside on 
ground of inadvertence or fraud either 
under statute or Rule 60(b) in absence 
of manifest abuse of court’s discretion in 
case where moving party had ‘every op- 
portunity to protect his claim in probate 
and failed to do so. Werning v. McFar- 
land, 149 M 137, 423 P 2d 851. 


Voidable Judgment 


This rule does not apply to voidable 
judgments. Interstate Counseling Service 
v. Emeline, 144 M 409, 396 P 2d 727, 728. 
(Dissenting opinion, 144 M 409, 396 P 2d 
727, 729.) 


This rule has no application to prema- 
turely entered default judgments since it 
applies to void and not voidable judg- 
ments. Sowerwine v. Sowerwine, 145 M 
9185998 Pe2ds 233. 


Waiver of Right to Relief 


Where proper notice of hearing on 
application for judgment of divorce was 
given defendant in accordance with M. R. 
Civ. P., Rule 55(b) and no relief different 
from that demanded in the complaint was 
granted in violation of Rule 54(c), an 
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appeal on those grounds was dismissed 
by the supreme court on its own motion 
where no application to set aside the de- 
fault or judgment was made under this 
rule. Sowerwine v. Sowerwine, 148 M 195, 


418 P 2d 859, 861. 


OF CIVIL PROCEDURE 


References 

Kraus v. Treasure Belt Min. Co., 146 M 
432, 408 P 2d 151; Wolfe v. Northern 
Pacific Ry. Co., 147 M 29, 409 P 2d 528. 


(c) TIME FOR HEARING AND DETERMINING MOTIONS. 
Motions provided by subdivisions (a) and (b) of this rule shall be heard 
and determined within the times provided by Rule 59 in the case of 
motions for new trials and amendment of judgment. 


History: En. Sup. Ct. Ord. 10750, Sept. 
7, 1965, eff. Jan. 1, 1966; amd. Sup. Ct. 
Ord. 10750-9, May 21, 1969, eff. July 1, 
1969. 


Amendments 

The amendment of May 21, 1969 substi- 
tuted “Rule 59” for “section 93-5606 of 
the 1947 Revised Codes of Montana” and 
“trials” ‘for! “trial’sieand) added hi‘and 
amendment of judgment.” 


Rule 61. 


Clerk’s Error 

Omission of clerk of court to require 
affidavit of amount due under Rule 55(b) 
(1) before entry of default judgment in 
favor of plaintiff is not fatal unless refusal 
to take action with respect to the omis- 
sion appears to the court inconsistent 
with substantial justice. Interstate Coun- 
seling Service v. Emeline, 144 M 409, 396 
P 2d 727, 728. (Dissenting opinion, 144 M 
409, 396 P 2d 727, 729.) 


Contributory Negligence 

Submitting issue of contributory negli- 
gence to jury was harmless error in light 
of substantial evidence showing that de- 
fendant was not negligent and substantial 
evidence that even if defendant was negli- 
gent plaintiff was not injured in accident 
or injury was not result of defendant’s 
negligence. Brown v. Reel, 148 M 381, 
421 P 2d 454. 

In a wrongful death action by father of 
eight and one-half year old boy, who, 
while riding a bicycle, was struck and 
killed by automobile, court’s instruction 
that deceased boy was incapable of con- 
tributory negligence and court’s refusal 
of defendant’s offered instruction on con- 
tributory negligence was not reversible 
error, irrespective of question of boy’s 
capacity, since there was no substantial 
credible evidence of contributory negli- 


Rule 62. 


Harmless error. 


Advisory Committee’s Note to May 21, 
1969 Amendment 


Explanation of change: Since section 
93-5606, R. C. M. 1947, is being super- 
seded because of changes in Rules 46, 52 
and 59, the change in Rule 60(c) is like- 
wise required. 


gence in fact on part of deceased . boy. 
Graham y. Rolandson, 150 M 270, 435 P 
2d 263! 


Joint Enterprise 


Court’s rulings with respect to issue of 
joint enterprise, if error, was harmless 
error, since driver was sole proximate 
cause of accident in which passenger 
suing owner of cattle was injured when 
car struck cattle on highway. Ratcliff v. 
Murphy, 150 M 31, 430 P 2d 627. 


Poll of Jury 


Lower court abused discretion in grant- 
ing new trial based solely on ground that 
it had erred in refusing request for poll of 
jury since error, if any, was harmless in 
light of evidence affirmatively showing 
that verdict was rendered in open court 
in presence of all counsel, that in response 
to question by judge, foreman of jury 
advised him they had agreed upon verdict, 
and that following reading of verdict 
signed by foreman, judge inquired of jury 
if it was true verdict of at least eight of 
them and jury answered in affirmative. 
sen v. Darlow, 151 M 232, 441 P 2d 


References 


Steffes v. Crawford, 143 M 43, 386 P 
2d 842. 


Stay of proceedings to enforce a judgment. 


(a) Superseded—M. R. App. Civ. P., Rule 7. 


Supersession 


This section (Sec. 62, Ch. 13, L. 1961), 
relating to stay of proceedings upon entry 


of judgment, is superseded by M. R. App. 
Civ.) Pi, Rule./. ‘ ef 
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OFFER OF JUDGMENT 


Rule 68 


(d) Superseded—M. R. App. Civ. P., Rule 7. 


Supersession 
This section (Sec. 62, Ch. 13, L. 1961), 


peal, is superseded by M. R. App. Civ. 
P., Rule 7 


relating to stay of proceedings upon ap- 


(e) STAY IN FAVOR OF THE STATE OF MONTANA OR 
AGENCY THEREOF. 


Eminent Domain Proceeding 


Where state highway commission filed 
notice of appeal and perfected their ap- 
peal after writ of execution under section 
93-9918 had issued, the appeal stayed the 


judgment although no bond was filed as 
required by section 93-8011, since under 
this rule no security was required from 
the state. Robertson v. State Highway 
Commission, 148 M 275, 420 P 2d 21, 24. 


VIII. PROVISIONAL AND FINAL REMEDIES AND SPECIAL 


PROCEEDINGS 
Rule 68. Offer of judgment. 


Rule 65. 


References 
ae v. Babcock, 143 M 341, 389 P 2d 


Injunctions. 


Rule 68. Offer of judgment. 


At any time more than 10 days before the trial begins, a party de- 
fending against a claim may serve upon the adverse party an offer to 
allow judgment to be taken against him for the money or property or 
to the effect specified in his offer, with costs then accrued. If within 10 
days after the service of the offer the adverse party serves written notice 
that the offer is accepted, either party may then file the offer and notice 
of acceptance together with proof of service thereof and thereupon judg- 
ment shall be entered. An offer not accepted shall be deemed withdrawn 
and evidence thereof is not admissible except in a proceeding to deter- 
mine costs. If the judgment finally obtained by the offeree is not more 
favorable than the offer, the offeree must pay the costs incurred after 
the making of the offer. The fact that an offer is made but not accepted 
does not preclude a subsequent offer. When the liability of one party to 
another has been determined by verdict or order or judgment, but the 
amount or extent of the liability remains to be determined by further 
proceedings, the party adjudged liable may make an offer of judgment, 
which shall have the same effect as an offer made before trial if it is 
served within a reasonable time not less than 10 days prior to the com- 
mencement of hearings to determine the amount or extent of liability. 

History: En. Sec. 67, Ch. 13, L. 1961; 


amd. Sup. Ct. Ord. 10750-7, Sept. 29, 1967, 
eff. Jan. 1, 1968. 


Advisory Committee’s Note to Septem- 
ber 29, 1967 Amendment 

Source: Fed. R. Civ. P. 68, as amended 
1966. 

This logical extension of the concept of 
offer of judgment is suggested by the 
common admiralty practice of determin- 
ing liability before the amount of lability 
is determined. 
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Amendments 


The amendment of September 29, 1967 
added the last sentence. 


Rule 72 RULES OF CIVIL PROCEDURE 


Fraud on Court be vacated on motion of aggrieved bene- 
Although proper procedure was fol- ficiary who was not party to suit against 
lowed under rule providing for offer of estate. Selway v. Burns, 150 M 1, 429 P 
judgment, conduct of parties in perpetrat- 2d 640. 
ing fraud on court required that judgment 


IX. APPEALS 


Rule 72. Appeal from a district court to the supreme court. 


Rule 72. Appeal from a district court to the supreme court. 


When an appeal is permitted by law from a district court to the 
supreme court of Montana, or in any case where original proceedings are 
commenced in the supreme court, such appeal or original proceeding 
shall be taken, perfected, and prosecuted pursuant to the provisions of the 
Montana Rules of Appellate Civil Procedure and controlling statutes to 
the extent that they are not superseded by the Montana Rules of Appellate 
Civil Procedure. 


History: En. Sec. 71, Ch. 13, L. 1961, Advisory Committee’s Note 
amd. Sup. Ct. Ord. 11020, Dec. 10, 1965, Subdivision (a) of Rule 41, M. R. App. 
eff. Jan. 1, 1966. Civ. P. merely adapts the Montana Rules 
Ainendraenta of Civil Procedure to these Appellate 


Rules. 
The 1965 amendment rewrote this sec- rake 


tion. For previous text, see parent vol- 
ume. 


X. DISTRICT COURTS AND CLERKS 
Rule 77. District courts and clerks. 


Rule 77. District courts and clerks. 


(e) STRANSMITTAL, OF FILE ON .REMOVAL! Upon speure 
served with a notice of the removal of any state district court action to the 
district court of the United States, district of Montana, the clerk of such 
state district court shall promptly deliver to the clerk of court of the 
district court of the United States, district of Montana, all papers then 
in the original state court file, or theretofore issued and subsequently 
file only the notice of removal and such papers as were filed with the no- 
tice of removal. 

History: En. Sup. Ct. Ord. 10750-8, eral court files. The proposed amendment 


Sept. 10, 1968, eff. Jan. 1, 1969. correlates with Rule 10, Revised Rules of 
, aire te Procedure of the United States District 
Advisory Committee’s Note Court for the District of Montana effec- 


To define procedure and avoid unneces-_ tive January 1, 1968. 
sary duplication of papers in state and fed- 


XI. GENERAL PROVISIONS 
Rule 86. Effective date—Statutes superseded. | 


Rule 81. Applicability in general. 
Como bE CIA STO CORY PRO CHHDINGS: 


Action To Remove Administrator of estate, administrator could be examined 
In statutory action for removal of ad- as adverse witness under Rule 43 notwith- 
ministrator for misappropriation of funds standing provisions of Rule 81. In re 
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EFFECTIVE DATE Rule 86 (a) 


Estate & Guardianship of Wyman, 149 M 
525, 429 P 2d 629. 


References 


Stokes v. Delaney & Sons, Inc., 143 M 
516, 391 P 2d 698. 


(b) APPEALS TO DISTRICT COURTS. 
References 


Stokes v. Delaney & Sons, Inc., 143 M 
516, 391 P 2d 698. 


(ep nULES I NCORRORA TED. INLO-StAd UTES. 


References 


Steffes v. Crawford; 143 M43, 386 P 
2d 842. 


Rule 86. Effective date—Statutes superseded. 


(a) EFRECTIVE-DATEOAND APPLICATION ;LO;,.PEN DING 
PROCEEDINGS. These Rules became effective January 1, 1962. In 
accordance with Chapter 16, Laws of 1963, proposed amendments to these 
rules shall be first prepared by the advisory committee, which shall dis- 
tribute copies thereof to the bench and resident bar of the state for their 
consideration and suggestions. Submission of proposed amendments to 
the court shall be made by the advisory committee only after the advisory 
committee has considered suggestions received from the bench and bar. 
Submissions to the court shall be noticed by the court by mailing notice, 
containing copies of the submitted proposals to all district judges and 
resident attorneys licensed to practice in the Montana courts as shown by 
the records of the clerk of the court, and the court will receive written 
suggestions and objections within the time fixed in the notice, which shall 
be not less than ninety (90) days thereafter. Oral hearings on proposals 
will be held only on special order of the court. Amendments adopted by 
the court will become effective on January 1 unless a different time be 
fixed in the order. 

The court will annually, at least thirty (30) days prior to January 1, 
cause to be published all amendments to these rules which are to become 
effective on the succeeding January 1, and transmit the same to all judges 
and resident lawyers of the state. Such rules as are to become effective at 
times other than January 1! will be published and transmitted at least 
thirty (30) days prior to their effective date. These rules and amendments 
govern all proceedings and actions brought after they take effect, and also 
all further proceedings in actions then pending, except to the extent that 
in the opinion of the district court their application in a particular action 
pending when the rules or amendments take effect would not be feasible, 
or would work injustice, in which event the procedure existing at the time 
the action was brought applies. 


History: En. Sec. 79, Ch. 13, L. 1961; 
amd. Ord. Sup. Ct. June 1, 1964, eff. 
July 1, 1964. 


Amendment 

The 1964 amendment divided subdivi- 
sion (a) into two paragraphs; inserted the 
second, third, fourth, fifth, and sixth sen- 


tences of the first paragraph and the first 
and second sentences of the second para- 
graph; substituted “These rules and 
amendments” for “They” at the beginning 
of the third sentence of the second para- 
graph; inserted “or amendments” after 
“particular action pending when the rules” 
in the latter part of the third sentence of 
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Rule 86 (b) 


the second paragraph; and _ substituted 
“became effective” for “will take effect” 
in the first sentence of the first paragraph. 


Relation Back of Complaint 


Question of relation back of complaint 
amended after adoption of Rules is gov- 
erned by provisions of Rules even though 
action originated prior to effective date of 
Rules in absence of finding by court hav- 
ing jurisdiction that Rules should not con- 
trol. Rozan v. Rosen; 150 M*t2i, 431 P 
2d 870. 


Retroactive Application 


The giving effect to the service of sum- 
mons provisions of Montana Rules of 
Civil Procedure, Rule 4, subd. B, when 
the operative facts of the case to which 
the rule applied had taken place prior to 
the effective date provided in this section, 
was not a prohibited retroactive applica- 
tion of Rule 4, subd. B, within the mean- 
ing of section 12-201. Weber v. Hydro- 
ponics, Inc., 226 F Supp 117, 118. 


RULES OF CIVIL PROCEDURE 


District court had the power to con- 
sider motion under procedure that was in 
effect when the motion was filed where 
the court believed application of amend- 
ed rule would work an injury. State ex 
rel. Rozan v. District Court of Sixteenth 
Judicial District, 147 M 532, 416 P 2d 19, 
Zi: 


Rule 4B(1), M. R. Civ. P., applied to 
act of alleged malpractice occurring in 
Montana prior to effective date of the 
Montana Rules of Civil Procedure and 
doctor who had not resided in Montana 
since the effective date of the rules could 
properly be served with process, under 
Rule 4D(3), in California. State ex rel. 
Johnson v. District Court of Fourth Ju- 
dicial District, 148 M 22, 417 P 2d 109, 110. 


References 


Steffes v. Crawford, 143 M 43, 386 P 2d 
842. 


(b) STATUTES SUPERSEDED. Upon the taking effect of these 
rules or amendments thereto all statutes and parts of statutes in conflict 
therewith and the statutes listed in Tables B and C are superseded in 
respect of practice and procedure in the district courts. 


History: En. Sec. 79, Ch. 13, L. 1961; 
amd. Ord. Sup. Ct. June 1, 1964, eff. July 
1, 1964. 


Amendment 


The 1964 amendment inserted “or 
amendments thereto” after ‘“‘these rules’; 
and made another minor change in 
phraseology. 


Table B. List of Rules Superseding Statutes. 


5S9(a), (b), (c), (d) 


History: En. Sec. 82, Ch. 13, L. 1961; 
amd. Sec. 3, Ch. 14, L. 1963; amd. Sec. 2, 
Ch. 190, L. 1963; amd. Sup. Ct. Ord. 
10750, Apr. 1, 1965, eff. July 1, 1965; amd. 
Sup. Ct. Ord. 10750-9, May 21, 1969, eff. 
July 1, 1969. 


Amendments 


The 1965 amendment added sections 
16-809, 93-3008, 93-3011, and 93-3012 to the 


a a ae ee a ee ee 


Statutes Superseded 


ee ee (R. C. M. 1947, sections) 
ee 16-809, 93-3008, 93-3011, 93-3012 
wet! ete flee eM “Pi obel SO Rea NaD 
HP write 93-5302, 93-5303, 93-5411 
Pos 93-5305, 93-5306, 93-5307 
1 et Aer Me ts 93-5605, 93-5606 


list of sections superseded by Rule 4 D; 
and added section 93-3002 to the list of 
sections superseded by Rule 41(e). 


The 1969 amendment added section 93- 
5302 to the list of sections superseded by 
Rule 52(a); inserted sections 93-5305, 
93-5306, and 93-5307 as being superseded 
by Rule 52(b); added section 93+5606 to 
the list of sections superseded by Rule 
59(d). 
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PATERNITY 


93-2901-1 


Table C. List of Statutes Superseded by Rules. 


Statutes Superseded 
(R. C. M. 1947, sections) 


93-3002 


93-3012 


SAEPSSHIUE), | fete cote tetanus Celta sa 


93-5305 


16-809 


History: En. Sec. 83, Ch. 13, L. 1961; 
amd. Sec. 4, Ch. 14, L. 1963; amd. Sec. 3, 
ch. 190, L. 1963; amd. Sup. Ct. Ord. 10750, 
Apr. 1, 1965, eff. July 1, 1965; amd. Sup. 
Ct. Ord. 10750-9, May 21, 1969, eff. July 
1, 1969. 


ee —— ——— 


nnn Bp pyc rll, ah 5212) 


a ae ee 


i in a ae ae a ee ee 


a a a a a ee 


a eee ee ee ee 


a a nn ne we es we oe ee 


Amendments 

The 1965 amendment added sections 
16-809, 93-3002, 93-3008, 93-3011, and 
93-3012 to the table. 

The 1969 amendment added sections 93- 
sate 93-5305 to 93-5307 and 93-5606 to the 
table. 


CHAPTER 2901—SUPPORT OF CHILDREN BORN OUT OF WEDLOCK 


93-2901-1. 


NOTE.—Uniform State Law. Sections 
93-2901-1 to 93-2901-11 constitute the 
“Uniform Act on Paternity” approved by 
the National Conference of Commission- 


Obligations of the father. 


ers on Uniform State Laws and the 
American Bar Association in 1960 and 
adopted in substance in Kentucky and 
Mississippi. 
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CHAPTER?3001 
MONTANA RULES OF APPELLATE CIVIL PROCEDURE 


I. APPLICABILITY OF RULES 


Rule 


iF 
2. 
a 


10. 


Scope of rules—From what judgment or order an appeal may be taken. 
What the court may review on an appeal from a judgment. 


Suspension of the rules. 


II. APPEALS FROM JUDGMENTS AND ORDERS OF 
DISTRICT COURTS 
How taken. 


(a) FILING THE NOTICE OF APPEAL. 

(b) JOINT APPEALS. 

(c) CONTENT OF THE NOTICE OF APPEAL. 
(d) SERVICE OF NOTICE OF APPEAL. 


Time for filing notice of appeal. 


Undertaking for costs on appeal. 
(a) {FORM OF UNDERTAKING—TIME FOR FILING] 


Stay of judgment or order pending appeal. 


(a) [STAY UPON ENTRY OF JUDGMENT—UNDERTAKING.|] 

(b) [SALE OF PERISHABLE PROPERTY.] 

(c) [CASES IN WHICH STAY OF PROCEEDINGS NOT AL- 
LOWED.] 


Sureties and their justification. 


(a) [LIABILITY OF SURETY—ENFORCEMENT.] 
(b) [JUSTIFICATION OF SURETIES.] 


The record on appeal. 


(a) COMPOSITION OF THE ARECORDIONCAPPEAL. 

(bya FHE TRANSCRIPT OF oPROCEEDINGS—DUTY OF AP- 

: PHILP AN TA OuOR DE RSNORICE <lOv RESPONDENT 
ie PAR iT Ai DPRANSCRIET Is ORDERED COSTS * Or 
PRODUCING. 

(Sigh Vie Ore a ee pe NUE COR PROCEEDINGS 
WHEN “NOW REPORT WAS MADE ORT WEEN THE 
ir AN SOO RE TTS UNV A IOABEE: 

fd) AGREED Ss LAE ME NIT AS Pi RECORD ON APPEAL: 

(ec) CORRECTION‘ORN MODIBIGATHION OF THE RECORD, 


Transmission of the record. 


(a) TIME (FOR UTRANSMISSION NUMBER OR“ COPIES OF 
TRANSCRIPT—DUTY OF APPELLANT. 
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RULES OF APPELLATE CIVIL PROCEDURE 


Rule 


a. 


£2. 
13. 


14. 
15. 
16. 


18. 


19. 


(b) “DUTY OF CLERKMSLOPRER NSMIT Tit RECORm 

(c) EXTENSION OR TIME FOR TRANSMISSIONS Gea 
RECORD—REDUCTION OF TIME. 

(d)) RETENTION OF VIREO RECORD IN: Uh Dies 
COUR BYSOR DER rast hi 

(e) STIPULATION OF PARTIBPS*T MAP PTARTS OF tit aha. 
ORD “BE RETAINED IN THE DISTRICIMCOWiaw 

(fy ‘RECORD FOR PRELIMINARY "HEARING “IN? TEES SU- 
PREM. COURT. 


Docketing the appeal—Filing of the record. 


(a) DOCKETING THE APPEAL. 

(b) FILING OF THE RECORD. 

(c) DISMISSAL FOR FAILURE OF APPELLANT TO CAUSE 
TIMELY TRANSMISSION OR TO DOCKET APPEAL. 


Effect of dismissal. 


Acts of executors, administrators or guardians valid when appointment 
vacated. 


Ruling against respondent may be reviewed. 
Remedial powers of the supreme court. 


Remittitur must be certified to the clerk of the district court. 


III. ORIGINAL PROCEEDINGS—EXTRAORDINARY WRITS 
LY 


Acceptance and manner of conducting. 


(a2) WHEN ACCEPTED. 

(b) HOW COMMENCED AND CONDUCTED. 

(c) APPLICATIONS—WHEN FILED. 

(d) APPLICATIONS —WHAT TO CONTAIN. 

(e) APPLICATIONS—HOW AND WHEN PRESENTED. 

(f) ISSUANCE OF ALTERNATIVE WRIT OR ORDER TO 
SHOW CAUSE. | 

(zg) BRIEFS. 

(h) HEARING—WHEN HAD. 


IV. APPEALS IN FORMA PAUPERIS 


Applications and manner of proceeding. 


(a). - APPLICATION, LO;DiSTRIGT <COURT, 
(b) APPLICATION TO, THE SUPREME COURT. 
(c) FORM OF BRIEFS, APPENDICES AND OTHER PAPERS. 


V. GENERAL PROVISIONS - 


Record of commissions and oaths. 


(2) COMMISSIONS AND OATHS. 
(b) MINUTES OF COURT. 
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RULES OF APPELLATE CIVIL PROCEDURE 


Rule 
20. Filing and service. 


tah: 


22. 
Zoe 


24. 
Zoe 


26. 


21s 


28. 
29. 


(a) FILING. 

(b) SERVICE OF ALL PAPERS REQUIRED. 
(c) MANNER OF SERVICE. 

(d) PROOF OF SERVICE. 


Computation and extension of time. 

(a) COMPUTATION OF TIME. 

(b) EXTENSION OF TIME. 

(c) ADDITIONAL TIME AFTER SERVICE BY MAIL. 


Motions. 


Briefs. 

(a)*“ BRIEF’ OF THE APPELLANT: 

(b) BRIEF OF THE RESPONDENT. 

(oma Pi Yo BREECH, 

(d) REFERENCES IN BRIEFS TO PARTIES. 

(e) REFERENCES IN BRIEFS TO THE RECORD. 

(f)} RBPRODUCGTION ‘OF STATUTES, RULES REGULA- 
SELON Sy ES Gs 

(g) LENGTH OF BRIEFS AND COSTS. 

fh) BRIEVS EN IGASESAINVOLYVYING CROSS, APPEALS. 


Brief of an amicus curiae. 


The appendix to the briefs. 


taje USE.OF ANJAPPEN DEX: 

(b) CONTENTS OF THE APPENDIX. 

(c) ARRANGEMENT OF THE APPENDIX: 
iio hE PRODUCTION OD EXHIBITS. 


Filing and service of briefs. 

(eet TNO ROR Hie UNG baltbo. 

(b) NUMBER OF COPIES TO BEI FILED AND‘ SERVED: 
(ic) -CONSEOUENCES HHRAIMUREATOTHIVE BRIE S: 


Form of briefs, the appendix, motions and other papers. 

(a) FORM OF BRIEFS, APPENDICES AND SEPARATE VOL- 
UMES OF EXHIBITS. 

(bjouTY PEW RIGTEN PAPERS. AN Id, MO LIONS: 

fo) HIRST PAGAN DeCOVER. 


Prehearing conference. 


Oral argument. 


(a) NOTICE OF HEARING—POSTPONEMENT. 
(b) TIME ALLOWED FOR ARGUMENT. 

(cy “ORDER AND CONTENT OF ARGUMENT. 
Gi}. "CROSS AND*SEPARATEAPBPHARS. 
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RULES OF APPELLATE CIVIL PROCEDURE 


Rule 


30. 


Sl 
SYA 
Sah 


Sie 
S18) 


36. 
oie 


38. 
39. 


40. 
41. 


(e) NONAPPEARANCE OF COUNSEL—FAILURE TO FILE 
BRIBES: 

(f) SUBMISSION 7ONG@B RIES. 

(7) USE OF PHYSICAL ‘EXHIBERS AT gi AR ING = bei 
MOVAL. 


Entry and notice of orders and judgments. 
(a) ENTRY ANDEN© TICE 


Interest on judgments. 
Damages for appeal without merit. 


Costs. 

(a) COSTSION ARPES 

(b). COSTS OF LBRIEFSSANDZAPPENDICES: 
(co) Ose ERIC OS bs MeN e be 

(d)  COSTSSIN ORIGINAL OPROCEEDINGS: 
(ce) UNNECESSARY £C@S Fs: 

G) EN OFAC GIN 3B NGL ERIK 


Petitions for rehearing. 


Notice and copy of decision—Remittitur—Mandate from United 
States supreme court. 


(a) NOTICE AND COPY OF DECTSION [TO BEAT RINT Sia 

(b) REMITTITUR—WHEN ISSUED—WHEN COPY OF OPIN- 
LON O ACCOMPANY 

(c) MANDATE FROM UNITED STATES SUPREME COURT— 
PROCEDURE Sim hare Nh: 


Voluntary dismissal. 


Substitution of parties. 

(at WOR ATTA OR TARA Rai : 

(b) SBS TNO TIONSSORDOBRHER CAUSES: 

(cy) PUBLIC OFFICERS—DEATH OR SEPARATION GEROM 
OFFICE. | 


Cases involving constitutional questions where the state is not a party. 


Calendar—Withdrawal of records. 

(a) PLACING CAUSES UPON*CALENDAR: 

(b) SERIING CAUSES POR ARGUME NEG 

tea ALD VANCEMEN TE SOPSCAUSES: 

(d) PERMISSION, TO, TAKESRECORD FROMusCKERKS 
OFFICE. 


Appeals from injunction orders. 
Statutes and rules amended. 
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SCOPE OF RULES Rule 1 


Rule 
42. Applicability in general. 
| tape ie den RU Ohy “Eb ROGERSON GS. 
(Oye eS Pe) bps RTCA FCOm Rees: 
(Ceri Or SeINCO RPO RAKE DUNO Rea hs: 


43. Title—Effective date—Statutes superseded. 


apo PLD 
(b) EFFECTIVE DATE AND APPLICATION TO PENDING 
PROCEEDINGS. 


ciao A RUE S ANDERE LS. Sibi RSD ED), 


Appendix of forms. 
Table A. List of statutes and rules superseded or amended. 


B. List of rules of appellate civil procedure superseding, in whole 
or in part, or amending, statutes and rules. 


C. List of statutes and rules superseded, in whole or in part, or 
amended, by designated rules of appellate civil procedure. 


I. APPLICABILITY OF RULES 


Rule 1. Scope of rules—From what judgment or order an appeal may be taken. 
2. What the court may review on an appeal from a judgment. 
3. Suspension of the rules. 


Rule 1. Scope of rules—From what judgment or order an appeal may 
be taken. 

These rules govern procedure in appeals in civil cases to the supreme 
court of Montana from Montana district courts and original proceedings 
in the supreme court of Montana. The party applying for original relief 
is known as the petitioner and the adverse party as the defendant. The 
party appealing is known as the appellant, and the adverse party as the 
respondent. _ 

A party aggrieved may appeal from a judgment or order, except when 
expressly made final by law, in the following cases: 

(a) From a final judgment entered in an action or special proceeding 
commenced in a district court, or brought into a district court from an- 
other court or administrative body. 


(b) From an order granting a new trial; or refusing to permit an 
action to be maintained as a class action; or granting or dissolving an 
injunction; or refusing to grant or dissolve an injunction; or dissolving or 
refusing to dissolve an attachment; from an order changing or refusing to 
change the place of trial when the county designated in the complaint is 
not the proper county; from an order appointing or refusing to appoint 
a receiver, or giving directions with respect to a receivership, or refusing 
to vacate an order appointing or affecting a receiver; from an order 
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directing the delivery, transfer, or surrender of property; from any spe- 
cial order made after final judgment; and from such interlocutory judg- 
ments or orders, in actions for partition as determine the rights and 
interests of the respective parties and direct partition to be made. In 
any of the cases mentioned in this subdivision the supreme court, or a 
justice thereof, may stay all proceedings under the order appealed from, 
on such conditions as may seem proper. 


(c) From a judgment or order granting or refusing to grant, revok- 
ing or refusing to revoke, letters testamentary, or of administration, or of 
guardianship; or admitting or refusing to admit a will to probate, or 
against or in favor of the validity of a will, or revoking or refusing to 
revoke the probate thereof; or against or in favor of setting apart prop- 
erty, or making an allowance for a widow or child; or against or in favor 
of directing the partition, sale, or conveyance of real property, or settling 
an account of an executor, or administrator, or guardian; or refusing, 
allowing, directing the distribution or partition of any estate, or any part 
thereof, or the payment of a debt, claim, legacy, or distributive share; or 
confirming or refusing to confirm a report of an appraiser setting apart 
a homestead. 


All questions raised on an order overruling a motion for a new trial or 
on an order changing or refusing to change the place of trial under 
R. C. M. 1947, section 93-2906 subdivisions 2, 3 or 4 thereof may be raised 


and reviewed on an appeal from the judgment. 


History: En. Sup. Ct. Ord. 11020, Dec. 


10, 1965, eff. Jan. 1, 1966; amd. Sup. Ct. 
Ord. 10750-7, Sept. 29, 1967, eff. Jan. 1, 
1968. 


Amendments 


The amendment of September 29, 1967, 
in clause (b), inserted ‘‘or refusing to per- 
mit an action to be maintained as a class 
action;” near the beginning of the first 
sentence. 


Advisory Committee’s Note 


Section 93-8003, R. C. M. 1947, is re- 
stated and clarified. The effect of section 
93-8004 (3), referring to “an order chang- 
ing or refusing to change a place of trial,” 
is limited by providing for appeals from 
orders re change of venue only in cases 
where the motion for change is based 
upon subdivision 1 of section 93-2906. 


Since these rules only apply to appeals 
from district courts to the Montana su- 
preme court, the provisions of sections 
93-8001 and 93-8002 are not superseded in 
so far as they refer to appeals in actions 
in police or justice’s courts: a judgment 
or order in a civil action in police or 
justice’s courts, except when expressly 
made final, may be reviewed as prescribed 
in R. C. M. 1947, sections 93-7901 to 
93-7908. 


Advisory Committee’s Note to Septem- 
ber 29, 1967 Amendment 


Source: None. 


This adds to appealable orders an order 
under Rule 23(c)(1), Montana Rules of 
Civil Procedure, refusing to permit a class 
action to be maintained as such. It does 
not permit appeal from an order permit- 
ting a class action to be maintained as 
such. See Advisory Committee’s Note to 
Rule 23 of the Montana Rules of Civil 
Procedure. 


Denial of Change of Venue 


Specification of error arising from trial 
court’s order denying motion for change 
of venue was not properly before supreme 
court because timely appeal was not made 
from order as required by rules. Sealey v. 
Majerus, 149 M 268, 425 P 2d 70. 


Denial of Motion 


Where district court exceeded its juris- 
diction in denying motion to quash sum- 
mons and dismiss action where the 
summons had not been served and re- 
turned within the three years required by 
M. R. Civ. P., Rule 41(e) the order was 
not appealable under this rule. State ex 
rel. Belwin, Inc. v. Davison, 148 M 345, 
420 P 2d 842, 844. 

Writ of supervisory control was proper 
where lessor’s motion to dismiss sub- 
lessees’ action for breach of lease agree- 
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ment, to which sublessees were not 
parties, was denied by the district court, 
the order denying the motion to dismiss 
not being appealable under this rule. 
State ex rel. Buttrey Foods, Inc. v. Dis- 
trict Court, 148 M 350, 420 P 2d 845, 847. 


Denial of Writ of Assistance 


Although’ denial of writ of assistance, 
placing purchaser at sheriff’s sale under 
mortgage foreclosure into possession of 
lands involved, by district court was ap- 
pealable under rule either as “an order 
directing * * * surrender of property” or 
as “any special order made after final 
judgment,” writ of supervisory control to 
compel the district court to issue writ of 
assistance was available as remedy since 


Rule 2 


remedy by appeal was neither speedy nor 
adequate. State ex rel. Foss v. District 
Court, Fourth Judicial District, — M —, 
446 P. 2d 707. 


Order Denying Summary Judgment 


Although order denying summary judg- 
ment is nonappealable at time it is made 
because of its interlocutory character, it is 
nonetheless reviewable under appellate 
rule providing that all nonappealable in- 
termediate orders or decisions properly 
excepted or objected to which involve 
merits or necessarily affect judgment are 
reviewable on subsequent appeal from 
final judgment. Brown v. Midland Nat. 
Bank, 150 M 422, 435 P 2d 878. 


DECISIONS UNDER FORMER LAW 


Dismissal of Action 


An order granting a motion to dismiss 
was not appealable under former section 
93-8003. Payne v. Mountain States Tele- 
phone & Telegraph Co., 142 M 406, 385 
P 2d 100; Rambur v. Diehl Lumber Co., 
143.My432,.391..P 2d). 


Injunctions and Restraining Orders 


Order denying county commissioner’s 
motion to quash temporary injunction 
against use of real property valuations 
made by private appraisal group and re- 
lied on by reclassification officer appointed 
by commissioners to determine 1965 tax 
assessment rolls was appealable under 


Rule 2. 


former section 93-8003. State ex rel. 
Keast v. Krieg, 145 M 521, 402 P 2d 405. 


Sustaining of Demurrer 


Notwithstanding that former statute 
providing for appeals gave party against 
whom demurrer was sustained plain and 
speedy remedy by appeal, court would not 
dismiss application for supervisory writ 
where judgment sustaining demurrer also 
stayed proceedings and expressly accorded 
losing party right to apply for supervis- 
ory writ. State ex rel. Cave Constr. Co. 
v. District Court, Third Judicial District, 
150 M 18, 430 P 2d 624. 


What the court may review on an appeal from a judgment. 


Upon appeal from a judgment, the court may review the verdict or 


decision, and any intermediate order or decision excepted or objected to 
within the meaning of Rule 46 of the Montana Rules of Civil Procedure, 
which involves the merits, or necessarily affects the judgment, except a 


decision or order from which an appeal might have been taken. 


History: En. Sup. Ct. Ord. 11020, Dec. 
10, 1965, eff. Jan. 1, 1966. 


Advisory Committee’s Note 


This rule incorporates R. C. M. 1947, 
section 93-8022. 


Correction of Erroneous Judgment 


Case would be remanded to district 
court for purpose of amending, by incor- 
porating appropriate terms, a judgment 
which omitted defaulting codefendant who 
was jointly and severally liable on obliga- 
tion. White v. Nollmeyer, 151 M 387, 443 
P 2d 873. 


Denial of Change of Venue 

Specification of error arising from trial 
court’s order denying motion for change 
of venue was not properly before supreme 
court because timely appeal was not made 


from order as required by rules. Sealey 


v. Majerus, 149 M 268, 425 P 2d 70. 


Objections First Raised on Appeal 


In condemnation proceedings by the 
state highway commission to condemn a 
right of way for an interstate highway 
which divided ranch into two large tracts 
making an underpass necessary, alleged 
error of trial court in its preliminary 
order of condemnation of ordering com- 
mission at its own expense to install, 
construct and maintain the underpass on 
the ground that the commission had pre- 
viously agreed to install the underpass, 
could not be raised for the first time on 
appeal where the question was not raised 
at the time of the trial in the lower court. 
State ex rel. State Highway Commission 
v. Wheeler, 148 M 246, 419 P 2d 492, 496. 
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Order Denying Summary Judgment 

Although order denying summary judg- 
ment is nonappealable order at time it is 
made because of its interlocutory char- 
acter, it is nonetheless reviewable under 
appellate rule providing that all nonappeal- 


Rule 3. 


RULES OF APPELLATE CIVIL PROCEDURE 


able intermediate orders or decisions prop- 
erly excepted or objected to which involve 
merits or necessarily affect the judgment 
are reviewable on subsequent appeal from 
final judgment. Brown v. Midland Nat. 
Bank, 150 M 422, 435 P 2d 878. 


Suspension of the rules. 


In the interest of expediting decision upon any matter before it, or 
for other good cause shown, the supreme court may, except as otherwise 
provided in Rule 21(b), suspend the requirements or provisions of these 
rules on application of a party or on its own motion and may order 


proceedings in accordance with its direction. 


History: En. Sup. Ct. Ord. 11020, Dec. 


10, 1965, eff. Jan. 1, 1966. 


Advisory Committee’s Note 


This rule is taken from Rule 2 of the 
Federal Draft. Its purpose is explained 
by the Federal Advisory Committee’s 
Note. Adjusted to state practice, this 
purpose is to make clear the power of 
the supreme court to expedite the deter- 


mination of cases of pressing concern to 
the public or to the litigants by prescrib- 
ing a time schedule other than that pro- 
vided by the rules. The rule also contains 
a general authorization to the supreme 
court to relieve litigants of the conse- 
quences of default where manifest in- 
justice would otherwise result. Rule 21(b) 
prohibits the supreme court from extend- 
ing the time for taking appeal. 


II. APPEALS FROM JUDGMENTS AND ORDERS OF 


DISTRICT COURTS 
Rule 4. How taken. 
5. Time for filing notice of appeal. 
6. Undertaking for costs on appeal. 
7. Stay of judgment or order pending appeal. 
8. Sureties and their justification. 
9. The record on appeal. 
10. Transmission of the record. 
11. Docketing the appeal—Filing of the record. 
12. Effect of dismissal. 
13.' Acts of executors, 

vacated. 

14. Ruling against respondent may be reviewed. 
15. Remedial powers of the supreme court. 
16. Remittitur must be certified to the clerk of the district court. 


administrators or guardians valid when appointment 


Rule 4. How taken. 


(a) FILING THE NOTICE OF APPEAL. An appeal shall be 
taken by filing a notice of appeal in the district court. Failure of an appel- 
lant to take any step other than the timely filing of a notice of appeal 
does not affect the validity of the appeal, but is ground only for such 
action as the supreme court deems appropriate, which may include dis- 
missal of the appeal. 

(b) JOINT APPEALS. If two or more persons are entitled to ap- 
peal from a judgment or order of the district court and their interests 
are such as to make joinder practicable, they may file a joint notice of 
appeal, or may join in que: after filing separate notices of appeal as a 
single appellant. 

(cy) "CONTENT ‘OF ‘THE NOTIGER ‘OF APPEAIY’ The noticeser 
appeal shall specify the party or parties taking the appeal; and shall des- 
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TIME FOR FILING NOTICE Rule 5 
ignate the judgment or order appealed from. Form 1 in the Appendix of 
Forms is a suggested form of notice of appeal. 

mr bRVLGR OMINOTICH OL VARTA Eiaiihescléerk” offthe dis: 
trict court shall serve notice of the filing of a notice of appeal by mailing 
a copy thereof to counsel of record of each party other than the appellant, 
or, if a party is not represented by counsel, to the party at his last known 
address, and shall mail a copy of the notice of appeal to the clerk of the 
supreme court. The clerk of the district court shall note on each copy 
served the date on which the notice of appeal was filed. If an appellant 
is represented by counsel, his counsel shall provide the clerk with sufficient 
copies of the notice of appeal to permit the clerk to comply with the re- 
quirements of this rule. Failure of the clerk to serve notice shall not 
affect the validity of the appeal. The notice shall be sufficient notwith- 
standing the death of a party or his counsel. The clerk shall note in the 
docket the names of the parties to whom he mails copies, with the date 
of mailing. 


History: En. Sup. Ct. Ord. 11020, Dec. 


10, 1965, eff. Jan. 1, 1966. 


Advisory Committee’s Note 


This rule is patterned after Rule 3 of 
the Federal Draft, but excludes references 
to criminal cases, habeas corpus proceed- 
ings and bankruptcy. Nothing other than 
the filing of a notice of appeal in the 
district court is required for the perfect- 
ing of an appeal. In the interest of pro- 
viding the supreme court with prompt 


notice that its jurisdiction has been in- 
voked, the rule directs the clerk of the 
district court to forward a copy of the 
notice of appeal to the clerk of the su- 
preme court. The requirement that the 
appellant furnish the clerk with the nec- 
essary number of copies of the notice 
of appeal and that the clerk endorse on 
each copy served the date on which the 
notice was filed are for the convenience 
of the clerk and litigants respectively. 


DECISIONS UNDER FORMER LAW 


Service on Respondent 

Where notice of appeal was not served 
on the respondent party within six 
months of the date of judgment, the su- 


even though notice was filed with the 
district court within the statutory period. 
Seiffert v. Police Commission of Helena, 
144 M 52, 394 P 2d 172. 


preme court could not acquire jurisdiction 


Rule 5. 


The time within which an appeal from a judgment or an order must 
be taken shall be 30 days from the entry thereof, except that in cases 
where service of notice of entry of judgment is required by Rule 77(d) 
of the Montana Rules of Civil Procedure the time shall be 30 days from 
the service of notice of entry of judgment, but if the state of Montana, or 
any political subdivision thereof, or an officer or agency thereof is a 
party the notice of appeal shall be filed within 60 days from the entry 
of the judgment or order or 60 days from the service of notice of the 
entry of judgment. If a timely notice of appeal is filed by a party, any 
other party may file a notice of appeal within 7 days of the date on 
which the first notice of appeal was filed, or within the time otherwise 
provided by this rule, whichever period last expires. 

The running of the time for filing a notice of appeal is suspended as 
to all parties by a timely motion filed in the district court by any party 
pursuant to the Montana Rules of Civil Procedure hereafter enumerated 
in this sentence, and the full time for appeal fixed by this rule commences 


137 


Time for filing notice of appeal. 


Rule 6 (a) 


RULES OF APPELLATE CIVIL PROCEDURE 


to run and is to be computed from mailing by the clerk of notice of the 
entry of any of the following orders made upon a timely motion under 
such rules: (1) granting or denying a motion for judgment under Rule 
50(b); (2) granting or denying a motion under Rule 52(b) to amend 
or make additional findings of fact, whether or not an alteration of the 
judgment would be required if the motion is granted; (3) granting or 
denying a motion under Rule 59 to alter or amend the judgment; (4) 
denying a motion for a new trial under Rule 59. 

Upon showing of excusable neglect, the district court may extend the 


time for filing the notice of appeal 
exceed 30 days from the expiration 


this rule. 


History: En. Sup. Ct. Ord. 11020, Dec. 
10, 1965, eff. Jan. 1, 1966; amd. Sup. Ct. 
Ord. 10750-7, Sept. 29, 1967, eff. Jan. 1, 
1968. 


Amendments 

The amendment of September 29, 1967, 
in the first sentence of the first paragraph, 
inserted “a judgment or” before “an 
order”; substituted “except that * * * the 
time” for “and the time within which an 
appeal from a judgment must be taken”; 
deleted “as provided in Rule 77(d) of the 
Montana Rules of Civil Procedure” after 
“entry of judgment”; and inserted “or any 
political subdivision thereof” after “state 
of Montana.” 


Advisory Committee’s Note 


This rule is patterned after Rule 4 of 
the Federal Draft. (Provisions for ap- 
peals in bankruptcy, petitions for im- 
peachment, under the Railway Labor Act, 
under the Interlocutory Appeals Act, and 
in criminal cases, are omitted.) It ma- 
terially shortens the time for taking an 
appeal. 

The Federal Draft provides that the 
notice of appeal shall be filed within 30 
days “of the date of the entry of the 
judgment order appealed from.” The 
change, which measures the time from 
service of notice of entry of the judg- 
ment, is for the purpose of avoiding un- 
certainty as to what is a judgment and 
reducing the possibility of lack of knowl- 
edge of the entry of the judgment or 
order. 


The provision for added time for appeal 
by other parties after notice of appeal 
is filed by one party is new. The Federal 
Advisory Committee Note explains this 
as follows: “It not infrequently happens 
that a party considers himself aggrieved 
by the final judgment but is willing to 
abide by it if it is to be the final result 


Rule 6. 
(a) 


[Form of undertaking—Time for filing]. 


by any party for a period not to 
of the original time prescribed by 


of the action. Such a party should be 
protected against the possibility that an- 
other party may file a final hour appeal 
and thereby oblige the forbearing party 
to undergo the expense of an appeal 
without the opportunity of presenting his 
own grievance” to the supreme court. 


The time limit for taking an appeal 
would not prevent the taking of an ap- 
peal at any time after the entry of the 
judgment or order and before service of 
notice of entry. 


The final paragraph permits an exten- 
sion of the time for taking an appeal by 
the district court “upon a showing of ex- 
cusable neglect.” In view of the ease with 
which an appeal may be taken—the filing 
of a simple notice with the clerk of 
court—and the unlikelihood that there 
will not be actual notice of the entry of 
the judgment or order, it would be an 
extraordinary case which would justify an 
extension. But the district court should 
have the authority to extend time in ex- 
traordinary cases where injustice would 
otherwise result. The phrase “by any 
party” makes it clear that the district 
court may extend the time allowed for 
filing a cross or separate appeal after an 
initial appeal has been filed. 


Advisory Committee’s Note to Septem- 
ber 29, 1967 Amendment 


Source: None. 

Since Rule 77(d), M. R. Civ. P., only 
requires service of notice of entry of judg- 
ment in cases where an appearance has 
been made, no time appears to be provided 
for filing notice of appeal from judgments 
in default cases. This amendment is de- 
signed to supply the deficiency. 

The addition of the phrase, “or any 
political subdivision thereof,” is added to 
make it clear that the 60-day provision 
applies to cities, counties, etc. 


Undertaking for costs on appeal. 


Within 10 days after 
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STAY OF JUDGMENT Rule 7 (a) 
service of notice of appeal an undertaking for costs on appeal shall be 
filed in the district court, or a deposit of the money in the amount thereof 
be made with the clerk of the district court to abide the event of the 
appeal, or the undertaking be waived by the adverse party in writing. The 
undertaking must be executed on the part of the appellant by at least 2 
sureties, or by a corporate surety as may be authorized by law, to the 
effect that the appellant will pay all damages and costs which may be 
awarded against him on the appeal, or on the dismissal thereof, not ex- 
ceeding five hundred dollars. If the undertaking on appeal is not filed 
within the time specified, or if the undertaking filed is found insufficient, 
and if the action is not yet docketed with the supreme court, an under- 
taking may be filed at such time before the action is so docketed as may 
be fixed by the district court. After the action is so docketed, application 
for leave to file an undertaking may be made only in the supreme court. 
The undertaking for costs herein provided may be combined in a single 
document with a supersedeas bond under Rule 7. 


History: En. Sup. Ct. Ord. 11020, Dec. 
10, 1965, eff. Jan. 1, 1966. 


Advisory Committee’s Note 


Rules 7 and 8 of the Federal Draft 
contain provisions for appeal bonds and 
the stay of judgments and orders. These 
provisions are not followed in the rule. 
Rather Rules 6, 7 and 8 hereof are substi- 
tuted. These provisions are believed to 
be more in accord with state practice 
and to better fit into Montana statutes 


than do the provisions of the Federal 
Draft. This rule supersedes R. C. M. 
1947, sections 93-8005, 93-8006, 93-8012, 
93-8015, and compares with Federal Rule 
73(c) and (e). 

The amount of the undertaking has re- 
mained at $300 since 1895, and the rule 
would increase it to $500. Also, express 
provision is made for corporate sureties 
as may be authorized by law. Such au- 
thorization is found in R. C. M. 1947, 
section 93-8711. 


Rule 7. 


(a) [Stay upon entry of judgment—Undertaking]. Upon entry of 
a judgment or order a party may apply to the district court on notice or 
ex parte for a stay of the execution of the judgment or order. The court 
in its discretion may grant said stay for such period of time and under 
such conditions as the court deems proper, including restraining the 
party from disposing of, encumbering, or concealing his property. Upon 
service of notice of appeal, if the court has made no such order or the 
appellant desires a stay for a longer period than ordered, he may present 
to the district court and secure its approval of a supersedeas bond which 
shall have such surety or sureties as are required for an undertaking for 
costs on appeal prescribed by Rule 6(a). The bond shall be conditioned 
for the satisfaction of the judgment or order in full together with costs, 
interest, and damages for delay, if for any reason the appeal is dismissed 
or if the judgment or order is affirmed, and to satisfy in full such modi- 
fication of the judgment or order and such costs, interest, and damages 
as the supreme court may adjudge and award. When the judgment or 
order is for the recovery of money not otherwise secured, the amount of 
the bond shall be fixed at such sum as will cover the whole amount of the 
judgment or order remaining unsatisfied, costs on the appeal, interest, 
and damages for delay, unless the district court after notice and hearing 
and for good cause shown fixes a different amount or orders security 
other than the bond. When the judgment or order determines the dis- 
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Stay of judgment or order pending appeal. 


Rule 8 (a) RULES OF APPELLATE CIVIL PROCEDURE 

position of property in controversy as in real actions, replevin, and actions 
to foreclose mortgages, or when such property is in the custody of the 
sheriff or when the proceeds of such property or a bond for its value 
is in the custody or control of the court, the amount of the supersedeas 
bond shall be fixed at such sum only as will secure the amount recovered 
for the use and detention of the property, the costs of the action, costs 
on appeal, interest, and damages for delay. On application, the supreme 
court in the interest of justice may suspend, modify, restore, or grant any 
order made under this subdivision. 


(b) [Sale of perishable property]. If the judgment or order appealed 
from directs the sale of perishable property, the district court may order 
the property to be sold and the proceeds thereof to be deposited, to abide 
the judgment of the supreme court. 


(c) [Cases in which stay of proceedings not allowed]. No stay of 
proceedings shall be allowed upon a judgment or order which adjudges 
the defendant guilty of usurping, or intruding into, or unlawfully holding 
public office, civil or military, within this state; or which grants a writ 
of mandamus, or of prohibition, against a tribunal, corporation, public 
officer, or board, commanding certain acts to be done which ought to be 
done by such tribunal, corporation, public officer, or board, and not. in- 
volving the payment or allowance of money or its equivalent. 


History: En. Sup. Ct. Ord. 11020, Dec. 
10, 1965, eff. Jan. 1, 1966. 


Advisory Committee’s Note 


This rule supersedes subdivisions (a) 
and (d) of Rule 62 of the Montana Rules 
of Civil Procedure. It also supersedes 
section 93-8013 in so far as applicable to 
appeals from district courts to the su- 
preme court. However, since these rules 
do not apply to appeals from police and 
justices’ courts, section 93-8013 is not 
superseded in so far as it provides that in 
cases where an undertaking is required 
on appeal by the provisions of sections 
93-7901 to 93-7908, ‘‘a deposit in the court 
below of the amount of the judgment 
appealed from, and three hundred dollars 


in addition, shall be equivalent to filing 
the undertaking; and... the undertaking 
or deposit may be waived by the written 
consent of the respondent.” Also section 
93-8014 is superseded, and _ subdivision 
(c) of this rule is patterned after the 
last part of that section. 

The provision of this rule that, upon 
entry of a judgment or order a party may 
apply to the district court on notice or 
ex parte for a stay of execution, is de- 
signed to afford time to obtain a super- 
sedeas bond during which the status quo 
is maintained by court order. The power 
of the supreme court recognized by the 
last sentence of subdivision (a) supple- 
ments the power of the district court. 


DECISIONS UNDER FORMER LAW 


Eminent Domain Proceeding 


Where state highway commission filed 
notice of appeal and perfected its ap- 
peal after writ of execution under section 
93-9918 had issued, the appeal stayed the 


Rule 8. 
(a) 


judgment although no bond was filed as 
required by this section, since under 
Rule 62(e), no security was required from 
the state. Robertson: v. State Highway 
Commission, 148 M 275, 420 P 2d 21, 24. 


Sureties and their justification. 
[Liability of surety—Enforcement]. 


In cases where an under- 


taking on appeal or supersedeas bond with sureties is required, the pro- 
visions of R. C. M. 1947, sections 93-8710 to 93-8715, inclusive, apply. By 
entering into an undertaking on appeal or supersedeas bond given pur- 
suant to Rules 6 and 7, the surety submits himself to the juridiction of 
the district court and irrevocably appoints the clerk of the district court 
as his agent upon whom papers affecting his liability on the bond or 
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RECORD ON APPEAL Rule 9 (b) 
undertaking may be served. His liability may be enforced on motion 
without the necessity of any independent action. The motion and such 
notice of the motion as the district court prescribed may be served on 
the clerk of that court, who shall forthwith mail copies to each surety 
whose address is known. 

(b) [Justification of sureties]. A party may except to the sufficiency 
of the sureties to any bond or undertaking mentioned in this rule at any 
time within 30 days after the filing of such bond or undertaking; and 
unless they or other sureties, within 20 days after service of notice of 
such exception, justify before a judge of the district court, or the clerk 
thereof, upon 5 days’ notice to the other parties of the time and place of 
justification, execution of the judgment or order appealed from is no 
longer stayed. 


History: En. Sup. Ct. Ord. 11020, Dec. 
10, 1965, eff. Jan. 1, 1966. 


Advisory Committee’s Note 

The provisions of subdivision (a) of 
the rule with respect to proceedings 
against sureties is patterned after Rule 
8(b) of the Federal Draft. Subdivision 
(b) of the rule follows the existing Mon- 


tana practice provided by R. C. M. 1947, 
section 93-8013, but the language is 
changed to avoid confusion where there 
are cross appeals or mixed forms of re- 
lief and to make it clear that either ap- 
pellant or respondent, or both, may ex- 
cept to the sufficiency of sureties on a 
bond or undertaking furnished by the 
other. 


Rule 9. The record on appeal. 


peeve Oot PrONwOm Tite be OR TD ON ATE tt ne Ory — 
inal papers and exhibits filed in the district court, the transcript of pro- 
ceedings, if any, and a certified copy of the docket entries prepared by the 
clerk of the district court shall constitute the record on appeal in all cases. 


(b) THE TRANSCRIPT OF PROCEEDINGS—DUTY OF AP- 
PELLANT TO ORDER—NOTICE TO RESPONDENT IF PARTIAL 
TRANSCRIPT IS ORDERED—COSTS OF PRODUCING. Within 10 
days after filing the notice of appeal the appellant shall order from the 
reporter a transcript of such parts of the proceedings not already on file 
as he deems necessary for inclusion in the record. In all cases where the 
appellant intends to urge insufficiency of the evidence to support the 
verdict, order or judgment in the district court, it shall be the duty of 
the appellant to order the entire transcript of the evidence. Wherever the 
sufficiency of the evidence to support a special verdict or answer by a 
jury to an interrogatory, or to support a specific finding of fact by the 
trial court, is to be raised on the appeal by the appellant, he shall be 
under a duty to include in the transcript all evidence relevant to such 
verdict, answer or finding. Unless the entire transcript is to be included, 
the appellant shall, within the time above provided, file and serve on the 
respondent a description of the parts of the transcript which he intends 
to include in the record and a statement of the issues which he intends 
to present on the appeal. If the respondent deems a transcript uf other 
parts of the proceedings to be necessary he shall within 10 days after 
such filing and service order such parts from the reporter or procure an 
order from the district court requiring the appellant to so do. 

The cost of producing the transcript shall be paid by the appellant, 
or he shall make satisfactory arrangements with the reporter for the 
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payment of such cost; but, if the appellant considers that any part of the 
record designated by the respondent for inclusion is unnecessary for the 
determination of the issues presented, he shall advise the respondent, and 
the district court may impose upon the respondent the cost of producing 
any part which it deems unnecessary for the determination of the issues. 


The reporter shall certify the correctness of the transcript. 


(c) TS CATEMENT OF PHE EVIDENCE OR Gh C [Au aes 
WHEN NO REPORT WAS MADE OR WHEN THE TRANSCRIPT 
IS UNAVAILABLE. If no report of the evidence or proceedings at a 
hearing or trial was made, or if a transcript is unavailable, the appellant 
may, within 10 days from the hearing or trial or such time extended as 
the district court may for good cause shown permit, prepare a statement 
of the evidence or proceedings from the best available means, including 
his recollection. The statement shall be served on the respondent, who 
may serve objections or propose amendments thereto within 10 days 
after service. Thereupon, the statement and any objections or proposed 
amendments shall be submitted for settlement and approval to the district 
judge who handled the proceedings, and as settled and approved shall 
be included by the clerk of the district court in the record on appeal. A 
judge may settle and approve such record after he ceases to be a judge. -If 
such judge before the statement is settled and approved dies, is removed 
from office, becomes disqualified, is absent from the state, or refuses to 
settle and approve the statement, it shall be settled and approved in such 
manner as the supreme court may direct. 


(d) AGREED STATEMENT AS THE RECORD ON APPEAL. 
In lieu of the record on appeal as defined in subdivision (a) of this rule, 
the parties may prepare and sign a statement of the case showing how 
the issues presented by the appeal arose and were decided in the district 
court and setting forth only so many of the facts averred and proved or 
sought to be proved as are essential to a decision of the issues presented. 
If the statement conforms to the truth, it, together with such additions 
as the court may consider necessary fully to present the issues raised by 
the appeal, shall be approved by the district court and shall then be cer- 
tified to the supreme court as the record on appeal and transmitted thereto 
by the clerk of the district court within the time provided by Rule 10. 
Copies of the agreed statement may be filed as the appendix required 
by Rule 25. 


(e) CORRECTION OR MODIFICATION OF THE RECORD. If 
any difference arises as to whether the record truly discloses what oc- 
curred in the district court, the difference shall be submitted to and settled 
by that court and the record made to conform to the truth. If anything 
material to either: party is omitted from the record by error or accident 
or is misstated therein, the parties by stipulation, or the district court, 
either before or after the record is transmitted to the supreme court, on 
proper suggestion or of its own initiative, may direct that the omission 
or misstatement be corrected, and if necessary that a supplemental record 
be certified and transmitted. All other questions as to the form and 
content of the record shall be presented to the supreme court. 
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TRANSMISSION OF RECORD 


History: En. Sup. Ct. Ord. 11020, Dec. 
10, 1965, eff. Jan. 1, 1966. 


Advisory Committee’s Note 


This rule is patterned after Rule 10 
of the Federal Draft. 

Subdivision (a). This subdivision pro- 
vides for the use of the original trial 
record as the official record on appeal, 
and judgment rolls are nowhere provided 
for in these Rules. This use of the trial 
record is now provided for in all federal 
circuit courts. 

Subdivision (b). The Federal Advisory 
Committee’s Note states: “The appellant 
is required to serve a statement of the 
issues which he intends to present on 
appeal if only a part of the proceedings 
is transcribed solely to allow the appellee 
to determine whether the partial tran- 
script will be adequate for the determina- 
tion of the issues presented by the appeal. 
Such a statement is not the equivalent 
of an assignment of errors, which is 
nowhere required in the proposed rules, 
and the statement would not result in lim- 
iting the issues on appeal. The precise 
statement of the issues presented by the 
appeal is to be made in the brief. An 
appellee who can show that he was misled 
by the statement required by this sub- 
division and in consequence failed to des- 
ignate for transcription material parts of 
the reported proceedings may seek relief 
under subdivision (e) of this rule.” 


Rule 10 (a) 


The second and third sentences of this 
subdivision following the title are added 
to the Federal Draft to make the duty 
which rests on the appellant more spe- 
cific. Also, the second paragraph of. this 
subdivision has been expanded to afford 
protection to an appellant against pay- 
ment of costs of a transcript of unnec- 
essary portions of the proceeding ordered 
by a respondent. And the last paragraph, 
requiring the reporter to certify the cor- 
rectness of the transcript, has been added 
to the Federal Draft. 

Subdivision (c). The provision of the 
Federal Draft for settlement has been ex- 
panded, patterned after section 93-5508; 
also, because memories are short, there 
has been added a time limit for the prepa- 
ration of the statement. 

Subdivisions (d) and (e) are the same 
as the provisions of the federal draft, ad- 
justed to the Montana court system. 


Cost of Transcript 


Under rule providing that court “may 
impose upon the respondent the cost of 
producing any part of the record which it 
deems unnecessary for the determination 
of the issues,” court determined that cost 
of portion of transcript ordered by re- 
spondent, which did not bear on any is- 
sue presented upon appeal, should be as- 
sessed against respondent. Ratcliff v. 
Murphy, 150 M 31, 430 P 2d 627. 


DECISIONS UNDER FORMER LAW 


Evidence Not in Record 


Merits of appeal could not be deter- 
mined where purported transcript on ap- 
peal did not contain certificate of judge 
that records included in the transcript 
had been used at the hearing. Anderson 
v. Mennie, 144 M 105, 394 P 2d 853, 854. 


Late Presentment of Bill 


A bill of exceptions presented after the 
time prescribed in former section 93-5505 
was a nullity and could not be considered 
on appeal. Anderson v. Mennie, 144 M 
105, 394 P 2d 853, 854. 


Notice of Appeal 


Where appellant sought to amend no- 
tice of appeal from a nonappealable order 
so as to make it an appeal from final 
judgment, the supreme court acquired no 
jurisdiction to allow such amendment 
when the statutory provisions for time 
and manner of appeal were not complied 
with. Payne v. Mountain States Tele- 
phone & Telegraph Co., 142 M 406, 385 
Pi2d9100; 


Rule 10. Transmission of the record. 
(a) TIME FOR TRANSMISSION—NUMBER OF COPIES OF 


TRANSCRIP T-DU TY. OF APPELLANT... Phe recardion; appeal, in- 
cluding the transcript necessary for the determination of the appeal, shall 
be transmitted to the supreme court within 40 days after the filing of 
the notice of appeal unless the time is shortened or extended by an order 
entered under subdivision (c) of this rule. Six copies of each transcript 
must be lodged with the clerk of this court for filing. Promptly after 
filing the notice of appeal the appellant shall comply with the provisions 
of Rule 9(b) and shall take any other action necessary to enable the 
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clerk to assemble and transmit the record. If more than one appeal is 
filed, each appellant shall comply with the provisions of Rule 9(b) and 
this subdivision, and a single record shall be transmitted within 40 days 
after the filing of the final notice of appeal. 


(bys DUDY OF CLERKVFO* TRANS PPE PORE COR Seyret 
the record is complete for purposes of the appeal, the clerk of the district 
court shall transmit it to the clerk of the supreme court. The clerk shall 
number the documents comprising the record and shall transmit with 
the record a numbered list of the documents, identifying each with 
reasonable definiteness. Documents in bulky containers and physical ex- 
hibits other than documents shall not be transmitted by the clerk unless 
he is directed to do so by a party or by the clerk of the supreme court. 
A party must make advance arrangements with the clerk of the district 
court for the transportation of bulky or weighty exhibits and with the 
clerk of the supreme court for their receipt. Transmission of the record 
is effected when the clerk of the district court mails or otherwise forwards 
the record to the supreme court. The clerk of the district court shall 
indicate, by endorsement on the face of the record or otherwise, the date 
upon which it is transmitted to the supreme court. 


(c) ; EXTENSION VOR TIME “FOR TRANSMISSION OTR 
RECORD—REDUCTION OF TIME. The district court may extend 
the time for transmitting the record. The request for extension must be 
made within the time originally prescribed or within an extension previ- 
ously granted, and the district court shall not extend the time to a day 
more than 90 days from the date of filing of the first notice of appeal. 
If the district court is without authority to grant the relief sought or has 
denied a request therefor, the supreme court may on motion extend the 
time for transmitting the record or may permit the record to be trans- 
mitted and filed after the expiration of the time allowed or fixed. A motion 
for an extension of time for transmitting the record made in either court 
shall show that the inability of the appellant to cause timely transmis- 
sion of the record is due to causes beyond his control or to circumstances 
which may be deemed excusable neglect. If a request for an extension 
of time for transmitting the record has been previously denied, the motion 
shall set forth the denial and shall state the reasons therefor, if any were 
given. 


The district court or the supreme court may require the record to be 
transmitted and the appeal to be docketed at any time within the time 
otherwise fixed or allowed therefor. 


(dj) RETENTION .OF ag i eh ORD eTN So? Firs) loaner 
COURT BY ORDER OF COURT ~The supreme court’may proviceris 
rule or order that a certified copy of the docket entries shall be trans- 
mitted in leu of the entire record, subject to the right of any party to 
request at any time during the pendency of the appeal that designated 
parts of the record be transmitted. 


If the record is required in the district court for use there pending 
the appeal, the district court may make an order to that effect, and the 
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clerk of the district court shall retain the record and shall transmit a 
copy of the order and of the docket entries together with such parts of 
the original record as the district court shall allow and copies of such 
parts as the parties may designate. 


If the record is retained in the district court by order of either court, 
the clerk of the district court shall retain it subject to the order of the 
supreme court, and transmission of the copy of the docket entries shall 
constitute transmission of the record. 


fep eSTIPOULA TON OF PAR TIES*BRATYPARTS’*©O POT EER HG 
ORD EF RISPAT NED UN “PEPeeDISTRIGY COUR Pir ihe patties nay 
agree by written stipulation filed in the district court that designated 
parts of the record shall be retained in the district court unless there- 
after the supreme court shall order or any party shall request their 
transmittal. The parts thus designated shall nevertheless be a part of 
the record on appeal for all purposes. 


COR ECORDEFOR PRELIMINARY, HEARING? IN| THESS5U- 
PREME COURT. If prior to the time the record is transmitted a party 
desires to make in the supreme court a motion for dismissal, for a stay 
pending appeal, for additional security on the undertaking on appeal or 
on a supersedeas bond, or for any intermediate order, the clerk of the 
district court at the request of any party shall transmit to the supreme 


court such parts of the original record as the party shall designate. 


History: En. Sup. Ct. Ord. 11020, Dec. 
10, 1965, eff. Jan. 1, 1966. 


Advisory Committee’s Note 


This rule is taken from Rule 11 of the 
Federal Draft. 


Subdivision (a). This subdivision fixes 
the time for transmission rather than for 
filing at 40 days after the filing of the 
notice of appeal, thus enabling the parties 
to know with certainty precisely when the 
complete record must be transmitted to 
the supreme court. The only justification 
for delay between filing the notice of 
appeal and the transmission of the record 
to the supreme court is the time required 
for securing a transcription of the trial 
proceedings. If the appellant is prevented 
from securing the necessary transcript 
within the 40-day period by circumstances 
beyond his control, he may seek an ex- 
tension of time for transmitting the rec- 
ord. 

The requirement that the appellant take 
any other action necessary to enable the 
clerk to assemble and transmit the record 
emphasizes the primary responsibility of 
the appellant for effecting timely trans- 
mission of the record. His responsibili- 
ties include, for example, the payment of 
any required fee or charge. 

Subdivision (b). The appellant is al- 
lowed 40 days between the filing of the 
notice of appeal and the transmission of 
the record in order to allow him to secure 
the necessary transcript. If the transcript 
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is available sooner, the allowance is un- 
necessary, and either party may oblige 
the clerk of the district court to transmit 
the record forthwith. On the other hand, 
unless the record contains the necessary 
transcript, the clerk is not to transmit it. 

Subdivision (c). Cause for extension 
of the time by either the district or the 
supreme court must be shown. The final 
sentence permits any party to expedite 
the appeal in cases in which the record is 
complete by obtaining an order that the 
record be transmitted and the appeal 
docketed at a date earlier than otherwise 
allowed or fixed. 

Subdivision (d). This subdivision per- 
mits the record to be retained in the dis- 
trict court by order of the supreme court, 
or order of the district court subject to 
the order of the supreme court. Especial- 
ly in cases where the judgment or order 
does not dispose of the entire litigation, 
retention of the record in the district 
court may be a convenience for counsel 
and the district court. In some cases 
there may be no need for the transmis- 
sion of the record, and the labor and ex- 
pense of transmission may be saved. 

Subdivision (e). This subdivision per- 
mits parties to stipulate against transmis- 
sion of designated parts of the record free 
from the fear that a mistake may sub- 
stantially affect the scope of the appeal. 
The final sentence makes it clear that a 
stipulation that designated parts of the 
record not be transmitted in no way di- 
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Rule 11 (a) RULES 


Subdivision (f). The substance of this 
subdivision was taken from Fed. R. Civ. 
Poukule, /3()). 


minishes the record itself. In effect, a 
party may at any time revoke his stipu- 
lation against transmission of parts of the 
record. 


Rule 11. Docketing the appeal—Filing of the record. 


(a) DOCKETING THE APPEAL. Within the time allowed or 
fixed for transmission of the record, the appellant shall pay to the clerk 
of the supreme court the fee for filing the record on appeal fixed by 
section 82-503 of the 1947 Revised Codes of Montana, and the clerk shall 
thereupon enter the appeal upon the docket. If an appellant is author- 
ized to prosecute the appeal without prepayment of fees, the clerk shall 
enter the appeal upon the docket at or before the time of filing the 
record. An appeal shall be docketed under the title given to the action 
in the district court with such addition as is necessary to indicate the 
identity of the appellant 


(b) FILING OF THE RECORD. Upon receipt of the record by 
the clerk of the supreme court following its timely transmittal, and 
after the appeal has been timely docketed, the clerk shall file the record. 
The clerk shall immediately give notice to all parties of the date on 
which the record was filed. ; 


(c) DISMISSAL FOR FAILURE OF APPELLANT TO CAUSE 
TIMELY TRANSMISSION OR TO DOCKET APPEAL,: If the: ap- 
pellant shall fail to cause timely transmission of the record or to pay the 
filing fee if a filing fee is required, any respondent may file a motion in 
the supreme court to dismiss the appeal. The motion shall be supported 
by a certificate of the clerk of the district court showing the date and 
substance of the judgment or order from which the appeal was taken, 
the date on which the notice of appeal was filed, and the expiration date 
of any order extending the time for transmitting the record; and by proof 
that 7 days’ notice in writing has been served on the appellant that ap- 
plication will be made for dismissal of the appeal. The clerk shall docket 
the appeal for the purpose of permitting the court to entertain the motion, 
without requiring payment of the filing fee, but the appellant shall not 
be permitted to appear without payment of the fees unless he is other- 
wise exempt therefrom. Instead of filing a motion to dismiss the appeal, 
the respondent may cause the record to be transmitted and may docket 
the appeal, in which event the appeal shall proceed as if the appellant had 
caused it to be docketed. 


History: En. Sup. Ct. Ord. 11020, Dec. 
10, 1965, eff. Jan. 1, 1966. 


Advisory Committee’s Note 


This rule is patterned after Rule 12 of 
the Federal Draft, with adjustments to 
state practice. The provision of section 
82-503 for a fee for filing the “transcript” 
on appeal will apply to the “record” on 
appeal pursuant to these rules. 

The appellant’s responsibility with re- 
spect to docketing and filing are specified. 
The appellant may pay the filing fee at 
any time after filing the notice of appeal, 


and it is then the duty of the clerk of the 
supreme court to enter the appeal on the 
docket. The appellant’s responsibility is 
(1) to pay the filing fee at or before the 
time allowed or fixed for transmission of 
the record, and (2) to insure that the 
record is transmitted to the supreme 
court within the time allowed or fixed for 
its transmission. The clerk of the su- 
preme court is directed to assign to cases 
on appeal the title which was used in the 
district court in the interest of facilitating 
future reference and citation and location 
of cases in indexes. 
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REMEDIAL POWERS 


Rule 15 


DECISIONS UNDER FORMER LAW 


Notice of Appeal 


Where appellant sought to amend no- 
tice of appeal from a nonappealable order 
so as to make it an appeal from final 
judgment, the supreme court acquired no 


when the statutory provisions for time 
and manner of appeal were not complied 
with. Payne v. Mountain States Tele- 
phone & Telegraph Co., 142 M 406, 385 
Pi2del (0. 


jurisdiction to allow such amendment 


Rule 12. Effect of dismissal. 


The dismissal of an appeal is in effect an affirmance of the judgment 
or order appealed from, unless the dismissal is expressly made without 
prejudice to another appeal. 


History: En. Sup. Ct. Ord. 11020, Dec. 


Advisory Committee’s Note 
10, 1965, eff. Jan. 1, 1966. 


This rule incorporates R. C. M. 1947, 
section 93-8020. 


Rule 13. Acts of executors, administrators or guardians valid when 
appointment vacated. 


When the judgment or order appointing an executor, or administrator, 
or guardian is reversed on appeal, for error, and not for want of juris- 
diction of the court, all lawful acts in administration upon the estate per- 
formed by such executor, or administrator, or guardian, if he have quali- 
fied, are as valid as if such judgment or order had been affirmed. 


History: En. Sup. Ct. Ord. 11020, Dec. 
10, 1965, eff. Jan. 1, 1966. 


Advisory Committee’s Note 


This rule incorporates R. C. M. 1947, 
section 93-8016. 


Rule 14. Ruling against respondent may be reviewed. 


Whenever the record on appeal shall contain any order, ruling, or 
proceeding of the trial court against the respondent, affecting his sub- 
stantial rights on the appeal of said cause, together with any required 
objection or exception of such respondent, the supreme court on such 
appeal shall consider such orders, rulings, or proceedings, and the objec- 
tions and exceptions thereto, and shall reverse or affirm the cause on 
said appeal according to the substantial rights of the respective parties, 
as shown upon the record. And no cause shall be reversed upon appeal 
by reason of any error committed by the trial court against the appellant, 
where the record shows that the same result would have been attained 
had such trial court not committed an error or errors against the 
respondent. 

History: En. Sup. Ct. Ord. 11020, Dec. 
10, 1965, eff. Jan. 1, 1966. 


Advisory Committee’s Note 
This rule incorporates R. C. M. 1947, 


section 93-8023, but eliminates references 
to bills of exceptions and statements of 
the case properly settled because these 
rules nowhere provide for such bills and 
statements. 


Rule 15. Remedial powers of the supreme court. 

When the judgment or order is reversed or modified, the supreme 
court may make complete restitution of all property and rights lost by 
the erroneous judgment or order, so far as such restitution is consistent 
with protection of a purchaser of property at a sale ordered by the judg- 
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ment, or had under process issued upon the judgment, on an appeal 
from which the proceedings were not stayed; and for relief in such cases 
the appellant may have his action against the respondent, enforcing the 
judgment for the proceeds of the sale of the property, after deducting 
therefrom the expenses of the sale. 

History: En. Sup. Ct. Ord. 11020, Dec. section 93-8024, substituting “supreme 


10, 1965, eff. Jan. 1, 1966. court” for “appellate court” and eliminat- 
; ruitshag ing the provision for damages when the 
Advisory Committee’s Note appeal is made for delay. Rule 32 covers 


This rule incorporates R. C. M. 1947, the matter of damages. 


Rule 16. Remittitur must be certified to the clerk of the district court. 


When judgment is rendered upon the appeal, it must be certified by 
the clerk of the supreme court to the clerk of the district court from 
which the appeal is taken. The clerk of the district court must enter at 
length in the records of the court the certificate received. Also, in cases 
of appeal from a judgment, the clerk must enter a minute of the judg- 
ment of the supreme court on the docket against the original entry; and 
in cases of appeal from an order, he must enter a minute against the 
entry of the order appealed from, containing a reference to the certificate, 
with a brief statement that such order has been affirmed, reversed, or 
modified by the supreme court on appeal. 

History: En. Sup. Ct. Ord. 11020, Dec. R. C. M. 1947, section 93-8025, bak elim- 


10, 1965, eff. Jan. 1, 1966. inates references to the judgment roll, 
i pbites which is nowhere provided for in these 
Advisory Committee’s Note rules. 


This rule incorporates the substance of 


III. ORIGINAL PROCEEDINGS—EXTRAORDINARY WRITS 
Rule 17. Acceptance and manner of conducting. 


Rule 17. Acceptance and manner of conducting. 


(a) WHEN ACCEPTED. The supreme court is an appellate court 
but it is empowered by the constitution of Montana to hear and determine 
such original and remedial writs as may be necessary or proper to the 
complete exercise of its jurisdiction. The institution of such original 
proceedings in the supreme court is sometimes justified by circumstances 
of an emergency nature, as when a cause of action or a right has arisen 
under conditions making due consideration in the trial courts and due 
appeal to this court an inadequate remedy, or when supervision of a trial 
court other than by appeal is deemed necessary or proper. | 


(b) HOW COMMENCED AND CONDUCTED. Proceedings com- 
menced in the supreme court originally to obtain writs of habeas corpus, 
injunction, review, mandate, quo warranto, supervisory control, and other 
remedial writs or orders, shall be commenced and conducted in the man- 
ner prescribed by the Code of Civil Procedure for the conduct of such 
or analogous proceedings and by these additional rules. All papers filed 
shall conform to the requirements of Rule 27. : 


(c) APPLICATIONS—WHEN FILED. | The moving party’s appli- 
cation shall be filed with the clerk of the supreme court one hour prior 
to its presentation to the court. 
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ORIGINAL PROCEEDINGS Rule 17 (h) 

(d) APPLICATIONS—WHAT TO CONTAIN. The application 
for the issuance of any of the above writs or orders must set forth, in 
addition to the other requisite matters, the particular questions and 
issues anticipated or expected to be raised in the proceeding, and also 
the fact which renders it necessary and proper that the writ should issue 
originally from the supreme court; the said matters will be taken into 
consideration by the court in determining the necessity and propriety 
of accepting jurisdiction and granting the alternative writ or order to 
show cause. Each application shall also set forth as exhibits, without 
repetition of title of court and cause, a copy of each judgment, order, 
notice, pleading, document, proceeding or court minute referred to in 
the application, or necessary to make out a prima facie case or to sub- 
stantiate the pleading or conclusion or legal effect. A memorandum of 
authorities must be filed with the application. 


(e) APPLICATIONS—HOW AND WHEN PRESENTED. The 
supreme court will receive and hear original applications in open court 
on any day when the court is in session; but at least an hour’s prior no- 
tice of such presentation shall be given by counsel to the chief justice 
or acting chief justice. Not over fifteen minutes shall be allowed for the 
presentation of any such application unless on prior request further time 
is granted. 


iis loSUANCE) Oe AlgbERINA TEV Ey WRITS ORY ORDERGIEO 
SHOW CAUSE. This court will, as promptly as possible after the pres- 
entation of an application, either dismiss the same, issue an alternative 
writ, order to show cause, or such other remedial writ or order as it 
deems expedient. 


(zg) BRIEFS. At or before the time set for final hearing, each 
party shall serve and file his brief in full conformance with Rules 20, 23 
and 27, and containing a statement of the facts and of the points of law 
applicable, with the authorities relied upon. 


(h) HEARING—WHEN HAD. Unless otherwise ordered the hear- 
ing shall be had at the time fixed for the return. At or prior to said return 
time the opposing party shall serve and file, without waiver, any and 
all pleadings and motions desired to be presented, including answer or 
return, and all issues shall be argued at the hearing, the applicant opening 
and closing, and the parties being allowed the same time as upon argu- 
ment of appeals. If testimony becomes necessary a reference will be 
ordered. 


History: En. Sup. Ct. Ord. 11020, Dec. Alternative Writs 


10, 1965, eff. Jan. 1, 1966. 


Advisory Committee’s Note 


This rule incorporates Montana Su- 
preme Court Rule IV, with changes in 
subdivisions (e) and (f) designed to rec- 
ognize that on original applications the 
court is not limited to the issuance of 
alternative writs or orders to show cause, 
but may issue whatever remedial writ or 
order it deems expedient. 


State highway commission, ordered by 
district court to produce certain appraisals 
under discovery rules, was entitled to have 
order reviewed on allegations that order 
required production of irrelevant and priv- 
ileged matter in excess of lower court’s 
jurisdiction, that it was not an appealable 
order and that commission had no remedy 
at law, which allegations were sufficient to 
authorize issuance of alternative writ. 
State Highway Commission v. District 
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Court, First Judicial District, 149 M 384, 
427 P 2d 49. 


References 


State ex rel. Buttrey Foods, Inc. v. 
ists Court, 148 M 350, 420 P 2d 845, 
847. 


IV. APPEALS IN FORMA PAUPERIS 


Rule 18. Applications and manner of proceeding. 


Rule 18. Applications and manner of proceeding. 


(a) -APRLICATION, TO,DISERICT, COURT 2 Af panty pwhoddes 
sires to proceed on appeal in forma pauperis shall file in the district court 
a motion for leave so to proceed together with an affidavit showing, in 
the detail prescribed by Form 2 of the Appendix of Forms, his inability 
to pay the fees and costs of the appeal or to give security therefor, his 
belief that he is entitled to redress, and a statement of the issues he 
intends to present on appeal. If the motion is granted, the party may 
proceed on appeal without further application to the supreme court and 
without payment of fees or costs or the giving of security therefor. If 
the motion is denied, the district court shall state the reasons for the denial. 


Cb) -ARPCICATION PO Sie sUPREME. COORD) Sit theerecage 
for leave to proceed on appeal in forma pauperis is denied by the district 
court, a motion for leave so to proceed may be filed in the supreme court 
within 30 days after entry of the order of denial. The motion shall be 
accompanied by a copy of the affidavit filed in the district court and of 
the statement of reasons for denial given by the district court. 

(c)* FORM OF BRIEFS, APPENDICES*AND ‘OTHER PAPERS. 
Parties allowed to proceed in forma pauperis may file briefs, appendices 
and other papers in typewritten form. 


History: En. Sup. Ct. Ord. 11020, Dec. 
10, 1965, eff. Jan. 1, 1966. 


Advisory Committee’s Note 


This rule is patterned after Rule 23 of 
the Federal Draft, but omits the last 
clause of the Federal Draft reading “and 


may request that the appeal be heard on 
the original record without an ‘appen- 
dix’.” This change is made because these 
rules do not adopt the appendix systeni 
of Rule 30 of the Federal Draft. See Rule 
25. This rule is believed to be consistent 
with R. C. M. 1947, section 93-8625. 


V. GENERAL PROVISIONS 


Rule 19. 
20. Filing and service. 


Record of commissions and oaths. 


21. Computation and extension of time. 


22. Motions. 

23. Briefs. 

24. Brief of an amicus curiae. 
25. The appendix to the briefs. 
26. Filing and service of briefs. 


27. Form of briefs, the appendix, motions and other papers. 


28. Prehearing conference. 
29. Oral argument. 


30. Entry and notice of orders and judgments. 


31. Interest on judgments. 


32. Damages for appeal without merit. 


33. Costs. 
34. Petitions for rehearing. 


35. Notice and copy of decision—Remittitur—Mandate from United Stutes 


Supreme Court. 
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FILING AND SERVICE Rule 20 (d) 


36. Voluntary dismissal. 

37. Substitution of parties. 

38. Cases involving constitutional questions where the state is not a party. 
39. Calendar—Withdrawal of records. 

40. Appeals from injunction orders. 

41. Statutes and rules amended. 

42. Applicability in general. 

43. . Title—Effective date—Statutes superseded. 


Rule 19. Record of commissions and oaths. 


(a) COMMISSIONS AND OATHS. The commissions and oaths of 
the justices and the clerk of this court, and the attorney general shall 
be recorded in the records of this court. 


(b) MINOTES OF COURT. ‘Che minutes of this court shall be 
approved by the chief justice (or in his absence by the associate justice 
having the shortest term to serve), and attested by the clerk. 

History: En. Sup. Ct. Ord. 11020, Dec. Advisory Committee’s Note 


10, 1965, eff. Jan. 1, 1966. This rule incorporates Montana Su- 
preme Court Rule I. 


Rule 20. Filing and service. 


(a) FILING. Papers required or permitted to be filed must be placed 
in the custody of the clerk within the time fixed for filing. Filing may 
be accomplished by mail addressed to the clerk, but filing shall not be 
timely unless the papers are actually received within the time fixed for 


filing. If a motion requests relief which may be granted by a single 
judge, the judge may permit the motion to be filed with him, in which 
event he shall note thereon the dates of filing and shall thereafter transmit 
it to the clerk. 


(b) SERVICE OF ALL PAPERS REQUIRED. 'Gopies -of all pa- 
pers, including any transcript, filed by any party and not required by 
these rules to be served by the clerk shall, at or before the time of filing, 
be served by the party or person acting for him on all other parties to 
the appeal or review. Service on a party represented by counsel shall be 
made on counsel. 


~(c) MANNER OF SERVICE. Service may be personal or by mail. 
Personal service includes delivery of the copy to a clerk or other re- 
sponsible person at the office of counsel. Service by mail is complete on 
mailing. 

(d) PROOF OF SERVICE. Papers presented for filing shall con- 
tain acknowledgment of service by the person served or proof of service 
in the’ form of.a statement of the date and manner of service and of the 
names of the persons served, certified by the person who made service. 
Proof of service may appear on or be affixed to the papers filed. The 
clerk may permit papers to be filed without acknowledgment of proof of 
service but shall require such to be filed promptly thereafter. 

History: En. Sup. Ct. Ord. 11020, Dec. cluding any transcript” has been added 


10, 1965, eff. Jan. 1, 1966. to subdivision (b) to make it clear that 
‘ : , copies of any transcript are to be served 
Advisory Committee’s Note on all parties. The first paragraph of 


This rule is taken from Rule 25 of Montana Supreme Court Rule III is 
the Federal Draft, but the phrase “in- superseded. 
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Rule 21 (a) RULES OF APPELLATE CIVIL PROCEDURE 


Rule 21. Computation and extension of time. 

(a) COMPUTATION OF TIME. In computing any period of 
time prescribed by these rules, by an order of court, or by any applicable 
statute, the day of the act, event, or default from which the designated 
period of time begins to run shall not be included. The last day of the 
period shall be included, unless it is a Saturday, Sunday or a legal holiday. 
When the period of time prescribed or allowed is less than 7 days, in- 
termediate Saturdays, Sundays and legal holidays shall be excluded in 
the computation. 


(b) EXTENSION OF TIME. The court for good cause shown may 
upon motion extend the time prescribed by these rules or by its order 
for doing any act, and may thereby permit an act to be done after 
the expiration of such time if the failure to act was excusable under 
the circumstances; but the court may not extend the time for filing 
a notice of appeal, except as provided in Rule 5. 


(c) ADDITIONAL TIME: AFTER SERVICE BY MAIL. “When- 
ever a party is required or permitted to do any act within a prescribed 
period after service of a paper upon him and the paper is served by “fee 
3 days shall be added to the prescribed period. 


History: En. Sup. Ct. Ord. 11020, Dec. 
10, 1965, eff. Jan. 1, 1966. 


Advisory Committee’s Note 


tions for permission to appeal, appeals 
from advisory agencies, and a definition 
of “legal holiday.” A definition of “legal 
holiday” is contained in R. C. M. 1947, 


This rule is patterned after Rule 26 
of the Federal Draft. There are omitted 
provisions of the Federal Draft with re- 
spect to petitions for allowance, applica- 


section 19-107. 

It is believed that these provisions are 
ee sr with R. C. M. 1947, section 
90-407. 


Rule 22. Motions. 


Unless another form is prescribed by these rules, an application 
for an order or other relief shall be made by filing a motion in 
writing for such order or relief. The motion shall state with par- 
ticularity the grounds therefor and shall set forth the order or relief 
sought. If a motion is supported by briefs, affidavits or other papers, 
they shall be served and filed with the motion. Motions for pro- 
cedural orders may be determined ex parte. The supreme court may 
authorize disposition of motions for procedural orders by a single judge. 
If a motion seeks dismissal of the appeal or other substantial. relief, 
any party may file an answer in opposition within 7 days after service 


of the motion, or within such time as the court may direct. 


Motions, 


supporting papers and any response thereto may be typewritten. 


At the time of filing a motion counsel shall present a proposed 
order, together with sufficient copies for service upon all counsel of 


record. 


History: En. Sup. Ct. Ord. 11020, Dec. 


10, 1965, eff. Jan. 1, 1966. 


Advisory Committee’s Note 

This rule supersedes Montana Supreme 
Court Rule XI. It is patterned after 
Rule 27 of the Federal Draft, but the last 


sentence of the Federal Draft requiring 
the filing of three copies of motions and 
supporting papers has been omitted. Also, 
there has been added as a last paragraph 
the amendment of the Montana Supreme 
Court Rule XI, effective January 1, 1965. 
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BRIEFS Rule 23 (f) 


Rule 23. Briefs. 

Core bictiae be Bee Pie AN eed te bret ore the appellant 
shall contain under appropriate headings and in the order here indicated: 

(1) A table of contents, with page references, and a table of cases 
(alphabetically arranged), statutes and other authorities cited, with 
references to the pages of the brief where they are cited. 

(2) A statement of the issues presented for review. 

(iemruastaccients.or tue case. il Heastatement: shallefirstsindicate 
briefly the nature of the case and its disposition in the court below, 
eg.: “The plaintiff brought this action in the district court to recover 
damages for the wrongful death of her husband. The jury returned a 
verdict for the plaintiff. On motion of the defendant the trial judge 
entered judgment for the defendant n. 0. v. on the ground that there 
was no evidence to support a finding of negligence on the part of the 
defendant. From this judgment the plaintiff appeals.” 

There shall follow a statement of the facts relevant to the issues 
presented for review, with references to the pages of the parts of the 
record at which material facts appear (see subdivision (e)). 


(4) An argument. The argument may be preceded by a summary. 
The argument shall contain the contentions of the appellant with respect 
to the issues presented, and the reasons therefor, with citations to the 
authorities, statutes and pages of the record relied on. 


(5) A short conclusion stating the precise relief sought. 


(tak He Or TOE RESPONDENT, ,Uhe brief of the respondent 
shall conform to the requirements of subdivision (a) (1) to (4), except that 
a statement of the issues or of the case need not be made unless the 
respondent is dissatisfied with the statement of the appellant. 


(c) REPLY BRIEF. The appellant may file a brief in reply to the 
brief of the respondent. The reply brief must be confined to new matter 
raised in the brief of the respondent. No further briefs may be filed 
except with leave of court. 


(d) REFERENCES IN BRIEFS TO PARTIES. Counsel will be 
expected in their briefs and oral arguments to keep to a minimum 
references to parties by such formal designations as “appellant” and “re- 
spondent.” It promotes clarity to use names or descriptive terms such 
as “the employee,” “the injured person,” “the taxpayer,” etc. 


(pero R NCHS INBRED oO vOr rire RECORDS Whenever a 
reference is made in the briefs to the record, the reference must be to 
particular parts of the record, suitably designated, and to specific pages 
of each part, e. g., Answer, p. 7; Motion for Summary Judgment, p. 3; 
Transcript, p. 231. Intelligible abbreviations may be used. If refer- 
ence is made to an exhibit, reference shall be made to the pages of 
the transcript on which the exhibit was identified, offered, and received 
or rejected. 

AGy REPRODUCTION OF STATUTES, RULES REGULATIONS, 
ETC. If determination of the issues presented requires the study of 
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Rule 23 (g) RULES OF APPELLATE CIVIL PROCEDURE 


statutes, rules, regulations, etc., or relevant parts thereof, they may be re- 
produced in the brief or in an addendum at the end, or they may be 
supplied to the court in pamphlet form. No such reproduction is re- 
quired, unless ordered by the supreme court. 


(g) LENGTH OF BRIEFS AND COSTS. Except by permission of 
the court briefs shall not exceed 50 pages of standard typographic printing 
or 70 pages of printing by any other process of duplicating or copying, 
exclusive of pages containing the table of contents, tables of citations 
and any addendum containing statutes, rules, regulations, etc. For 
purposes of assessing costs under R. C. M. 1947, section 93-8606, reason- 
able costs shall be limited as follows: For appellant’s brief fifty (50) 
pages; for respondent’s brief forty (40) pages; for reply brief fifteen (15) 
pages. In addition, reasonable costs for briefs shall be limited to $250 
for appellant’s brief and $200 for respondent’s brief. 


(h) BRIEFS IN CASES INVOLVING CROSS APPEALS: Ifa 
cross appeal is filed, the plaintiff in the court below shall be deemed 
the appellant for the purposes of this rule and Rules 25 and 26, unless 
the parties otherwise agree or the court otherwise orders. The brief of 
the respondent shall contain the issues and argument involved in. his 
appeal as well as the answer to the brief of the appellant. 


History: En. Sup. Ct. Ord. 11020, Dec. the “appendix” system of Rule 30 of the 

10, 1965, eff. Jan. 1, 1966. Federal Draft. See Rule 25. 
te, Also, in the Federal Draft, subdivision 

Advisory Committee’s Note ({) requires reproduction of statutes, 

This rule is patterned after Rule 28 rules, regulations, etc. This has been 
of the Federal Draft, adjusted to state changed, so that reproduction is per- 
practice. The second paragraph of sub- missive, unless ordered by the supreme 
division (e) of the Federal Draft is court. 
omitted, since these rules do not adopt 


A brief of an amicus curiae may be filed only Jf accompanied by 
written consent of all BD: rties, or by leave of court granted on motion. A 
motion for leave shall identify the interést of the applicant and?shall 
state the reasons why a brief of an amicus curiae is desirable. A motion of 
an amicus curiae for leave to participate in the oral argument will be 
eranted only for extraordinary reasons. 


History: En. Sup. Ct. Ord. 11020, Dec. Federal Draft. It follows the practice of 
10, 1965, eff. Jan. 1, 1966. a majority of federal circuits in  requir- 
ing leave of court to file an amicus brief 
unless the litigants consent to its filing. 


Rule 24. Brief of an amicus curiae. / 7, 


Advisory Committee’s Note 
This rule is taken from Rule 29 of the 


Rule 25. The appendix to the briefs. 


(a) USE OF AN APPENDIX. At any time before final decision, 
the supreme court may order an appendix to any brief. Also, either the 
appellant or respondent may, if he deems it desirable, prepare, file and serve 
with his brief an appendix. 

(b) CONTENTS OF THE APPENDIX. Unless otherwise ordered 
by the supreme court, an appendix shall contain: (1) the relevant docket 
entries in the proceeding below; (2) any relevant pleading and relevant 
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FILING AND SERVICE Rule 26 (c) 


portions of the charge, finding and opinion; (3) the judgment, order or 
decision in question; and (4) such other parts of the record as any party 
deems it essential for the judges of the court to read in order to decide the 
issues presented. In designating parts of the record for inclusion in 
the appendix, the parties shall have regard for the fact that the entire 
record is always available to the court for reference or examination and 
shall not engage in unnecessary designation. 


(c) ARRANGEMENT OF THE. APPENDIX. At the beginning of 
the appendix there shall appear a chronological list of the parts of the 
record which it contains. Each part of the record shall be listed by the 
descriptive title given to that part by the reference made to it in the 
briefs. The page or pages of the appendix at which each part of the 
record thus listed appears shall be set out opposite each listing in a column 
at the right, so as to permit immediate location in the appendix of the 
parts of the record referred to in the briefs and contained in the 
appendix. 


The relevant docket entries in the proceeding below shall follow the 
list of contents. Thereafter, the parts of the record shall be set out in 
chronological order. The original paging of each part of the record set 
out in the appendix shall be indicated by placing in brackets the number 
of the original page at the place where that page begins. Omissions in the 
text of papers or of testimony must be indicated by asterisks. A question 
and its answer may be contained in a single paragraph. 


(d) REPRODUCTION OF EXHIBITS. Exhibits may be contained 
in a separate volume, suitably indexed. 


History: En. Sup. Ct. Ord. 11020, Dec. rule does not follow the Federal Draft 


10, 1965, eff. Jan. 1, 1966. at this point. Rather, under this rule the 
. : ; supreme court may order an appendix, 
Advisory Committee’s Note or either party may if he chooses use an 


Rules 30 and 31 of the Federal Draft, appendix. When an appendix is used it is 
require post-brief appendices, unless dis- to be filed and served with the brief. 
pensed with by court rule or order. The 


Rule 26. Filing and service of briefs. 


(a) TIME FOR FILING BRIEFS. The appellant shall serve and 
file his brief within 30 days after the date on which the record is filed. 
The respondent shall serve and file his brief within 30 days after service 
of the brief of the appellant. The appellant may serve and file a reply 
brief within 14 days after service of the brief of the respondent, but, 
except for good cause shown, a reply brief must be served and filed 
at least 3 days before argument. 


(b) NUMBER OF COPIES TO BE FILED AND SERVED. Ten 
copies of each brief shall be filed with the clerk of the supreme court unless 
otherwise ordered by the court, and one copy of each brief shall be 
served on counsel for each party separately represented. The clerk will 
not accept a brief for filing unless it is accompanied by acknowledgment or 
proof of service as required by Rule 20. 


(c)) CONSEQUENCES OF FAILURE: TO, FILE BRIEFS» Ifoan 
appellant fails to file his brief within the time provided by this rule, 
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Rule 27 (a) 


RULES OF APPELLATE COURT PROCEDURE 


or within the time extended, a respondent may move for dismissal of the 
appeal. If a respondent fails to file his brief, he will not be heard at oral 
argument except by permission of the court. 


History: En. Sup. Ct. Ord. 11020, Dec. 
10, 1965, eff. Jan. 1, 1966. 


Advisory Committee’s Note 


This rule is patterned after Rule 31 of 
the Federal Draft. 

Subdivision (a) follows the time fixed 
for filing of briefs provided in the Federal 
Draft, and that is the time now allowed 
by a majority of the federal circuits. 

Subdivision (b) of the Federal Draft 
is omitted, since it provides a post-brief 


25 an appendix must be filed and served 
with the brief, unless otherwise ordered 
by the supreme court. 

Subdivision (b) of this rule is patterned 
after subdivision (c) of the Federal Draft. 
The number of copies to be filed and 
served, however, are adjusted to fit state 
practice and the present requirement of 
Montana Supreme Court Rule II. 

Subdivision (c) of this rule follows sub- 
division (d) of Rule 31 of the Federal 
Dratt: 


time for filing the appendix. Under Rule 


Rule 27. Form of briefs, the appendix, motions and other papers. 


(a)’ FORM *OFYBRIEFS: APPENDICES ‘AND SEPARA T AVG 
UMES OF EXHIBITS. Briefs, appendices and separate volumes of 
exhibits may be produced by standard typographic printing or by any 
duplicating or copying process capable of producing a clear black image 
on white paper. Typewritten copies of briefs, appendices and separate 
volumes of exhibits may not be submitted without permission of the chief 
justice of the supreme court, except in behalf of parties allowed to proceed 
in forma pauperis. Pica solid is the smallest letter and the most compact 
form of composition allowed for all printed matter. Briefs, appendices and 
separate volumes of exhibits shall be on white uncalendered book paper 
in book or booklet form. If produced by the standard typographic printing 
process, the pages shall be ten inches long and seven inches wide, with a 
margin on the outer edge not less than one inch wide and on the inner 
edge not less than two inches wide. If produced by a duplicating or 
copying process, the pages shall be eleven inches long and eight and one- 
half inches wide, with a margin on the outer edge not less than one inch 
wide and on the inner edge not less than two inches wide. The pages 
shall be fastened at the side and numbered at the top. 


(b) -DYPEWRIDTTEN PAPERS AN DeMGTLONS:s sBanersuiotnes 
quired to be produced in a manner prescribed by subdivision (a) of this 
rule shall be plainly and legibly written by a typewriter with a new 
black ribbon and new black carbon paper of good grade, in double 
spacing, except that quotations may be single spaced, on one side only 
of white typewriter paper, eight and one-half inches wide and thirteen 
inches long, numbered at the bottom, with a ruled margin of one and one- 
half inches on the left-hand side of the page and one inch on the 
right-hand side, and numbered lines, not more than thirty-two lines to the 
page. The pages shall be bound at the left-hand side into volumes not 
containing more than two hundred fifty pages; provided, however, that if 
the pages number fifty or less they may be bound at the top. 


In collating typewritten papers the copies shall not be mixed, but 
each copy shall consist throughout of uniform pages. Each page of 
every copy shall be opaque and each line of print thereon plainly legible. 
The difficulty of examining transparent, illegible and nonuniform type- 
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ORAL ARGUMENT Rule 29 (c) 
written copies has become so great that this rule will be strictly applied 
and papers not complying with it will not be received. 


(c) FIRST PAGE AND COVER. All papers shall be bound in card- 
board or pasteboard covers, unless bound at the top under subdivision 
(b) of this rule, in which case they may be bound in cover paper. On 
the first page and cover of all papers must be stated the title of this 
court, the title of the case as in the court below, adding to the words 
“Plaintiff” and “Defendant,” the words “Appellant” and “Respondent” as 
the case may require, the names of counsel for appellant and respondent, 
the title of the papers, as “Appellant’s Brief,” “Appendix to Appellant’s 
Brief,” etc., and the venue from which the appeal is taken. 


History: En. Sup. Ct. Ord. 11020, Dec. 
10, 1965, eff. Jan. 1, 1966. 


Advisory Committee’s Note 


Rule 32 of the Federal Draft is ad- 
justed to conform to the paper and forms 


prescribed for state practice and Montana 
Supreme Court Rule II, as amended ef- 
fective January 1, 1965. The provisions 
requiring the use of pica type and two 
typewritten originals are stricken as being 
obsolete or unnecessary. 


Rule 28. Prehearing conference. 


The court may direct the attorneys for the parties to appear before 
the court or a judge thereof for a prehearing conference to consider the 
simplification of the issues and such other matters as may aid in the 
disposition of the proceedings by the court. The court or judge shall 
make an order which recites the action taken at the conference and the 
agreements made by the parties as to any of the matters considered and 
which limits the issue to those not disposed of by admission or agreements 
of counsel, and such order when entered controls the subsequent course of 
the proceedings, unless modified to prevent manifest injustice. 


History: En. Sup. Ct. Ord. 11020, Dec. 
10, 1965, eff. Jan. 1, 1966. 


Advisory Committee’s Note 


This rule is taken from Rule 33 of the 
Federal Draft. 


Rule 29. Oral argument. 


(a) NOTICE OF HEARING—POSTPONEMENT. The clerk shall 
advise-all parties of the time and place at which oral argument will be 
heard. A request for postponement of the hearing must be made by 
motion filed reasonably in advance of the date fixed for hearing. 


(b) TIME ALLOWED FOR ARGUMENT. Upon oral argument of 
an appeal or original proceeding, 40 minutes will be allowed appellant or 
applicant and 30 minutes to respondent. If counsel is of the opinion that 
additional time is necessary for the adequate presentation of his argument, 
he may request such additional time as he deems necessary by motion 
filed reasonably in advance of the date fixed for hearing. A party is not 
obliged to use all of the time allowed, and the court may terminate 
the argument whenever in its judgment further argument is unnecessary. 


(c) ORDER AND CONTENT OF ARGUMENT. The appellant 
or applicant is entitled to open and conclude the argument. The opening 
argument shall include a fair statement of the case, and the closing argu- 
ment shall be limited to rebuttal of respondent’s argument. Counsel will not 
be permitted to read at length from briefs, records or authorities. 
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Rule 29 (d) RULES OF APPELLATE CIVIL PROCEDURE 

(d) CROSS AND SEPARATE APPEALS. A cross or separate 
appeal shall be argued with the initial appeal at a single hearing, unless 
the court otherwise directs. If a case involves a cross appeal, the plaintiff 
in the action below shall be deemed the appellant for the purpose of this 
rule unless the parties otherwise agree or the court otherwise. directs. 
If separate appellants support the same argument, care shall be taken to 
avoid duplication of argument at the hearing. 


(e) NONAPPEARANCE OF COUNSEL—FAILURE TO FILE 
BRIEFS. If counsel for a party fails to appear to present argument, the 
court may hear argument on behalf of a party whose counsel is present, 
and the case will be decided on the briefs and the argument heard. If 
no counsel appear for any party, the case will be decided on the briefs 
unless the court shall otherwise order. 


(f) SUBMISSION ON BRIEFS. By agreement of the parties, a.case 
may be submitted for decision on the briefs, but the court may direct 
that the case be argued. 


(¢g¢) USE OF PHYSICAL EXHIBITS AT HEARING—REMOVAL. 
If physical exhibits other than documents are to be used at the hearing, 
counsel shall arrange to have them placed in the courtroom before the 
court convenes on the date of the hearing. After the hearing counsel 
shall cause the exhibits to be removed from the courtroom unless the 
court otherwise directs. If exhibits are not reclaimed by counsel within 
a reasonable time after notice is given by the clerk, they shall be destroyed 
or otherwise disposed of as the clerk shall think best. 


History: En. Sup. Ct. Ord. 11020, Dec. 
10, 1965, eff. Jan. 1, 1966. 


Advisory Committee’s Note 


This rule is patterned after Rule 34 of 
the Federal Draft, but the time provisions 
are more liberal than those of the Federal 
Draft which allows 30 minutes to each 
side. It is intended that the time be 
afforded to opposing interests rather than 
to individual parties, as is true under the 


Federal Draft. Thus, if there are mul- 
tiple appellants they have together but 
40 minutes, and multiple respondents have 
a total of 30 minutes. The 40 minutes 
for the appellant or applicant may be 
divided between the opening and closing 
statement, as the appellant or applicant 
chooses. 

In other particulars this rule follows 
the usual practice among the federal cir- 
cuits. . 


Rule 30. Entry and notice of orders and judgments. 


(a) ENTRY AND NOTICE. The notation of a judgment or order 
in the docket constitutes entry thereof. Upon entry of a judgment or 
order, the clerk shall promptly mail to all parties a copy of the judg- 
ment or order, and notice of the date of entry thereof. 


History: En. Sup. Ct. Ord. 11020, Dec. 
10, 1965, eff. Jan. 1, 1966. 
Advisory Committee’s Note 


This rule is patterned after Rule 36 of 
the Federal Draft. The purpose is_to 
clarify what constitutes an entry of a 


Rule 31. 


Interest on judgments. 


judgment or order. The provision for 
mailing by the clerk is for the conven- 
ience of the parties but does not affect 
the time for taking an appeal, which is 
controlled by Rule 5. As to the entry 
ei judgments, see M. R. Civ. P., Rule 


If a judgment for money in a civil case is affirmed, whatever interest 
is allowed by law shall be payable from the date the judgment was 
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COSTS Rule 33 (e) 


rendered or made in the district court. If a judgment is modified or 
reversed with a direction that a judgment for money be entered in the 
district court, the mandate shall contain instructions with respect to 
allowance of interest. 


History: En. Sup. Ct. Ord. 11020, Dec. Advisory Committee’s Note 
10, 1965, eff. Jan. 1, 1966. The language of Rule 37 of the Federal 
Draft is modified to conform to R. C. M. 


1947, section 93-8622. 


Rule 32. Damages for appeal without merit. 


If the supreme court is satisfied from the record and the presen- 
tation of the appeal, that the same was taken without substantial or 
reasonable grounds, but apparently for purposes of delay only, such 
damages may be assessed on determination thereof as under the circum- 
stances are deemed proper. 


History: En. Sup. Ct. Ord. 11020, Dec. Advisory Committee’s Note 


10, 1965, eff. Jan. 1, 1966. The language of Montana Supreme 
Court Rule XIX is substituted for that 
of Rule 38 of the Federal Draft. 


Rule 33. Costs. 


(a) COSTS ON APPEAL. Costs on appeal will be taxed as provided 
by R. C. M. 1947, section 93-8606, and if not otherwise provided by 
the Court in its decision, will automatically be awarded to the successful 
party against the other party. All costs on appeal shall be claimed as 
provided by section 93-8621, R. C. M. 1947. 


(b) COSTS OF BRIEFS AND APPENDICES:: The: cost. of print- 
ing or otherwise producing briefs and appendices shall be taxable at 
rates not higher than specified in Rule 23(g). 


(c) OTHER COSTS TAXABLE. Costs incurred in the preparation 
and transmission of the record, the cost of the reporter’s transcript, 
if necessary for the determination of the appeal, the premiums paid for 
cost of supersedeas bonds or other bonds to preserve rights pending 
appeal, and the fee for filing notice of appeal shall be taxed in the dis- 
trict court as costs of the appeal in favor of the party entitled to costs 
under this rule. 


(cd) i@COS ESrcIN (ORIGINAL: PROCEEDINGS. Costss4n original 
proceedings, including reviews other than by appeal, will be taxed as 
provided by R. C. M. 1947, sections 93-8602, 93-8603, 93-8604 and 93-8611, 
and if not otherwise provided by the court in its decision, will be awarded 
to the successful party against the other party; provided, however, that 
costs awarded to plaintiff or relator in special proceedings to review 
inferior court rulings, orders or judgments will ordinarily be assessed 
against the real party in interest, namely, the party interested in up- 
holding the inferior court’s action, rather than against the state, county, 
municipality, subdivision, judge or justice. | 

(e) UNNECESSARY COSTS. Whenever it appears that the suc- 
cessful party has caused any redundant, useless or unnecessary matter 
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Rule 33 (f) RULES OF APPELLATE CIVIL PROCEDURE 

to be incorporated in the record, briefs, or appendices, whether on ap- 
peal or in a special proceeding, he shall not recover as part of his costs 
so much of the expense as is occasioned thereby. 


({f) NOTATION BY CLERK. The clerk of the supreme court shan, 
in all cases, include in the order of judgment of affirmance, reversal or 
modification on appeal, or for the issuance of a peremptory writ in an 
original proceeding, and in the remittitur, peremptory writ or judgment, 
a clause awarding the costs in accordance with this rule or the special 
order of this Court, to be recovered after claim and ascertainment or 
taxation thereof in the manner prescribed by law; and the clerk shall 
also furnish therewith an itemized statement of such costs as have been 


paid by him. 


History: 
10, 1965, eff. Jan. 1, 1966; amd. Sup. Ct 
Ord. 10750-8, Sept. 10, 1968, eff. Jan. 1, 
1969. 


Amendments 

The amendment of September 10, 1968, 
in subdivision (a), added the last sentence; 
in subdivision (b), deleted “in the supreme 
court” after “taxable” and deleted a sec- 
ond sentence reading “A party who desires 
such costs to be taxed shall state them in 
a verified bill of costs which he shall file 
with the clerk, with proof of service, with- 
in 14 days after entry of judgment”; in 
subdivision (c), substituted the present 


En. Sup. Ct. Ord. 11020, Dec. 


Advisory Committee’s Note 


This rule is a combination of Rule 39 
of the Federal Draft and Montana Su- 
preme Court Rule XVIII. With some 
adjustment of language, subdivision (a) 
is taken from the Montana Rule; sub- 
divisions (b) and (c) from the Federal 
Draft; and subdivisions (d), (e) we LCE 
from the Montana Rule. 


Advisory Committee’s Note to Septem- 
ber 10, 1968 Amendment 

The amendments to Rule 33(a), (b), 
(c) and (f) are to make it clear that all 
costs on appeal are claimed in the court 
below after remittitur and eliminate the 


caption for “costs taxable in the District 
Court[s]”; in subdivision (f), inserted 
“the” before “costs in accordance’, de- 
leted “in the supreme court” before “in 
accordance” and substituted “by” for “to” 
before “him.” 


former duplication of cost bills in both 
the supreme court and district court. 


Rule 34. Petitions for rehearing. 


When, in appeals or special proceedings, it is ordered that remittitur, 
peremptory writ or judgment issue forthwith, no petition for rehearing 
will be entertained. In all other cases a petition for rehearing may be 
filed within 10 days after the decision of the supreme court has been 
rendered, unless the time is shortened or enlarged by order, and the ad- 
verse party shall have 7 days thereafter in which to serve and file his 
objections thereto. Extensions of time will be granted only upon show- 
ing of unusual merit, and in no event in excess of 10 days. A petition 
for rehearing may be presented upon the following grounds and none 
other: That some fact, material to the decision, or some question decisive 
of the case submitted by counsel, was overlooked by the court, or that 
the decision is in conflict with an express statute or controlling decision 
to which the attention of the court was not directed. Oral argument in 
support of the petition will not be permitted. Six copies of the petition 
and six copies of objections thereto, which may be in typewritten form, 
shall be filed with the clerk. 


History: En. Sup. Ct. Ord. 11020, Dec. Ord. 10750-7, Sept. 29, 1967, eff. Jan. 1, 
10, 1965, eff. Jan. 1, 1966; amd. Sup. Ct. 1968. 
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NOTICE AND COPY OF DECISION 


Amendments 
The amendment of September 29, 1967 
substituted “fact” for “facts” following 


the colon; deleted a former, next to last 
sentence reading “No reply to a petition 
for rehearing will be received unless re- 
quested by the court, but a petition for 
‘rehearing will not ordinarily be granted 
in the absence of such a request”; and 
substituted “and six copies of objections 
<= "form for «prodticed. in’ accordance 
with Rule 27(a).” 


Advisory Committee’s Note 


This rule is patterned in part after Rule 
40 of the Federal Draft. However, the 
first sentence is added from Montana 
Supreme Court Rule XV, as is the state- 
ment of the grounds for the petition and 
the procedure for serving and filing ob- 
jections; also the 14 days for filing pro- 
vided in the Federal Draft has been 
shortened to conform to state practice, 


Rule 35 (c) 


and the number of copies required has 
been reduced from 25 to 6. The second 
sentence provides for filing of the petition 
within 10 days after “the decision of the 
supreme court has been rendered,” rather 
than after “entry of judgment” as pro- 
vided by the Federal Draft. The purpose 
is to avoid uncertainty as to when a 
judgment has been entered, which might 
exist under the language of the Federal 
Draft where the mandate of the supreme 
court is returned to the district court and 
there entered. 


Advisory Committee’s Note to Septem- 
ber 29, 1967 Amendment 


Source: None. 

This amendment would dispense with 
requests by the court as a condition to 
filing replies to petitions for rehearing, 
and would permit petitions and objections 
thereto to be typewritten in the form pre- 
scribed by Rule 27(b). 


Rule 35. Notice and copy of decision—Remittitur—Mandate from 
United States supreme court. 

(a) NOTICE AND COPY OF DECISION TO BE FURNISHED. 
Upon the decision of a cause, notice thereof, together with a copy of 
the court’s written decision, will immediately be mailed to counsel for each 
party. 

(b) REMITTITUR — WHEN ISSUED — WHEN COPY OF 
OPINION TO ACCOMPANY. Remittitur may, in cases where it is 
deemed proper, be ordered forthwith; otherwise the same shall be issued 
promptly upon expiration of time for filing petition for rehearing, or, if 
such petition is filed, then upon the denial thereof, unless a modification 
of the decision is made which permits a further petition for rehearing. 
A copy of the opinion must accompany the remittitur when the judg- 
ment or order of the trial court is reversed or modified and the case 
remanded for further proceedings other than the entry of a final judg- 
ment or order terminating the proceedings in the trial court. 

(c) MANDATE FROM UNITED STATES SUPREME COURT— 
PROCEDURE THEREON. Upon receipt by the clerk of the supreme 
court of Montana of a mandate from the supreme court of the United 
States in any case at law or in equity theretofore taken from the supreme 
court of Montana to the supreme court of the United States, it shall be the 
duty of said clerk forthwith to issue under his hand and the seal of 
the supreme court of Montana a remittitur to the district court by which 
the judgment was rendered, commanding such court to take such action 
in the premises as by the mandate shall be proper, and said remittitur 
shall also contain therein a recital in haec verba of the said mandate, 
and all the costs subsequent to the appeal from said district court shall be 
taxed in such remittitur. 


History: En. Sup. Ct. Ord. 11020, Dec. Advisory Committee’s Note 


10, 1965, eff. Jan. 1, 1966. This rule incorporates Montana Su- 
ee Court Rules XIV, XXI, and 
XXII. 
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Rule 36 RULES OF APPELLATE CIVIL PROCEDURE 


Rule 36. Voluntary dismissal. 


If the parties to an appeal or other proceeding shall sign and file 
with the clerk an agreement that the proceeding be dismissed, specify- 
ing the terms as to payment of costs, and shall pay whatever fees are due, 
the clerk shall enter the case dismissed, and shall give to each party a copy 
of the agreement filed; but no mandate or other process shall issue without 
an order of the court. An appeal may be dismissed on motion of the 
appellant upon such terms as to costs as may be agreed upon by 
the parties or fixed by the court. If an appeal has not been docketed the 
appeal may be dismissed by the court from which the appeal was taken 
upon the filing in that court of a stipulation for dismissal signed by all 
parties, or upon motion and notice by the appellant. 

History: En. Sup. Ct. Ord. 11020, Dec. Advisory Committee’s Note 


10, 1965, eff. Jan. 1, 1966. This rule is taken from Rule 42 of the 
Federal Draft. 


Rule 37. Substitution of parties. 


(a) DEATH “OF, Ay PARTY. If a~party "dies" aiterea novcemor 
appeal is filed or while a proceeding is otherwise pending in the supreme 
court, the personal representative of the deceased party may be substituted 
as a party on motion filed by the representative or by any party with 
the clerk of the supreme court. The motion of a party shall be served upon 
the representative in accordance with the provisions of Rule 20. If the 
deceased party has no representative, any party may suggest the death on 
the record and proceedings shall then be had as the supreme court 
may direct. If a party against whom an appeal may be taken dies after 
entry of a judgment or order in the district court but before a notice of 
appeal is filed, an appellant may proceed as if death had not occurred. 
After the notice of appeal is filed substitution shall be effected in the 
supreme court in accordance with this subdivision. If a party entitled to 
appeal shall die before filing a notice of appeal, the notice of appeal may 
be filed by his personal representative, or, if he has no personal represent- 
ative, by his attorney of record within the time prescribed by these rules. 
After the notice of appeal is filed substitution shall be effected in the 
supreme court in accordance with this subdivision. 


(b) SUBSTITUTION FOR OTHER CAUSES. | If substitution of a 
party in the supreme court is necessary for any reason other than death, 
substitution shall be effected in accordance with the procedure pre- 
scribed in subdivision (a). 

(c) PUBLIC OFFICERS—DEATH OR SEPARATION FROM 
OFFICE. 

(1) When a public officer is a party to an appeal or other proceed- 
ing in the supreme court in his official capacity and during its pendency 
dies, resigns or otherwise ceases to hold office, the action does not abate 
and his successor is automatically substituted as a party. Proceedings 
following the substitution shall be in the name of the substituted party, 
but any misnomer not affecting the substantial rights of the parties shall 
be disregarded. An order of substitution may be entered at any time, but 
the omission to enter such an order shall not affect the substitution. 
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WITHDRAWAL OF RECORDS Rule 39 (d) 


(2) When a public officer is a party to an appeal or other proceeding 
he may be described as a party by his official title rather than by name; 
but the court may require his name to be added. 

History: En. Sup. Ct. Ord. 11020, Dec. Advisory Committee’s Note 
10, 1965, eff. Jan. 1, 1966. This rule is taken from Rule 43 of the 
: Federal Draft. 

Rule 38. Cases involving constitutional questions where the state 
is not a party. 

It shall be the duty of counsel who challenges the constitutionality of 
any act of the Montana legislature in any suit or proceeding in the 
supreme court to which the state of Montana, or any agency thereof, 
or any officer or employee thereof, as such officer or employee, is not 
a party, upon the filing of the record to give immediate notice in writing 
to the court of the existence of said question, specifying the section of 
the Code or the chapter of the session law to be construed. The clerk shall 
thereupon certify such fact to the attorney general of the state of Montana. 

History: En. Sup. Ct. Ord. 11020, Dec. Advisory Committee’s Note 


10, 1965, eff. Jan. 1, 1966. This rule is patterned after Rule 44 of 
the Federal Draft. 


Rule 39. Calendar—Withdrawal of records. 


(ay? "PLACING? CAUSES UPON,CALENDAR.. Thirty daysvafter 
the appellant’s brief has been filed, the cause shall be placed on the 
calendar as ready for oral argument. 


(b)) SETTING CAUSES FOR ARGUMENT. As often as found 
convenient, causes on the calendar will be set for argument by the 
court in the chronological order in which they have been placed on the 
calendar, except such causes as are determined entitled to precedence 
or as otherwise ordered by the court. Oral arguments will not be heard 
during the months of July and August. 


(c) ADVANCEMENT OF CAUSES. Appeals from orders dis- 
solving, refusing to dissolve, granting or refusing to grant writs of in- 
junction, appeals from orders dissolving or refusing to dissolve attach- 
ments, appeals from orders appointing or refusing to appoint receivers, 
appeals from orders or judgments holding appellant in custody, and 
workmen’s compensation appeals, are entitled to precedence and will, upon 
motion of either party, be advanced on the calendar. 


‘(d) PERMISSION TO TAKE RECORD FROM CLERK’S OF- 
FICE. The records and other papers of the supreme court shall not be 
taken therefrom except by counsel pursuant to a written order of a 
justice of the court, which order shall specify the time the same may be 
retained out of the clerk’s office; provided, that the court or a justice 
thereof may require the same to be returned within a shorter period 
upon notice. The clerk shall preserve each order and counsel’s receipt 
until the papers therein mentioned shall be returned. 

History: En. Sup. Ct. Ord. 11020, Dec. Advisory Committee’s Note 


10, 1965, eff. Jan. 1, 1966. Montana Supreme Court Rules XIII 
and XVI have been substituted for the 
provisions of Rule 45 of the Federal 
Draft. 
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Rule 40 RULES OF APPELLATE CIVIL PROCEDURE 


Rule 40. Appeals from injunction orders. 


Upon appeal from an order dissolving or refusing an injunction, if 
the appellant desires to continue in force the injunction order dissolved 
by the district court, or to obtain such injunction order pending the 
appeal, he shall apply to the district court under Rule 62 of the Montana 
Rules of Civil Procedure. In the event the relief there requested be 
not granted he may file in the supreme court his sworn application, 
setting forth the proceedings appealed from and the relief desired, and 
present with it to the supreme court, a verified copy of the affidavits or 
evidence used on the hearing in the district court. Such application will 
be heard ex parte and without argument, and the court, upon such record 
will make such order in the premises as may be proper. 


History: En. Sup. Ct. Ord. 11020, Dec. 
10, 1965, eff. Jan. 1, 1966. 


Advisory Committee’s Note 


This rule incorporates the substance of 
Supreme Court Rule XXIII, as amended 
effective April 3, 1963. 


Rule 41. Statutes and rules amended. 


[This rule amended Rule 72 of the Montana Rules of Civil Procedure, 
and R. C. M. 1947, sections 93-5708, 93-8001, 93-8002, 93-8013 and 
93-9905, subdivision 3. For text of amendments see the designated 
sections. | 


Rule 42. Applicability in general. 


(a) SPECIAL STATUTORY PROCEEDINGS. :The'statutory; pro- 
ceedings listed in Table A of the Montana Rules of Civil Procedure 
and any other special statutory proceedings, whether or not listed in 
said Table A, are excepted from these rules in so far as they are incon- 
sistent or in conflict with the procedure and practice provided by these 
rules. 


(b)jmitAPPEAES:?) hOssDISMRICTS COURMSA Bthesér rales midoy net 
supersede the provisions of statutes relating to appeals to or review by the 
district courts, which shall govern procedure and practice relating thereto 
in so far as they are not inconsistent with these rules. 


(c) RULES INCORPORATED INTO STATUTES.’ Where any 
statute heretofore or hereafter enacted, whether or not applicable to a 
special statutory proceeding or listed in any table appended hereto, pro- 
vides that any act in a civil proceeding in a district court or in the Mon- 
tana supreme court shall be done in the manner provided by law 
or as in a civil action or as provided by any statute superseded by 
these rules, such act shall be done in accordance with these rules and 
the procedure thereon shall conform to these rules, in so far as practicable. 


History: En. Sup. Ct. Ord. 11020, Dec. 


they are governed by inconsistent statutes 
10, 1965, eff. Jan. 1, 1966. 


and it is impracticable to incorporate pro- 


Advisory Committee’s Note 


This Rule is patterned after Rule 81 of 
the Montana Rules of Civil Procedure. 
It excepts inconsistent special statutory 
proceedings and appeals to and reviews 
by the district courts to the extent that 


cedures provided by these rules. But stat- 
utes such as sections 93-9302, 93-9303, 93- 
9718, 93-9719, and 93-9922, which contain 
catch-all references to the applicability of 
statutes which have been superseded, are 
brought into line with these rules in so far 
as practicable. 
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APPENDIX OF FORMS Form 1 


Rule 43. Title—Effective date—Statutes superseded. 


(a) TITLE. These Rules shall be known as the Montana Rules of 
Appellate Civil Procedure and may be cited as M. R. App. Civ. P. 


Pere e Cri. DATE MAND APPLICATION” TO*PENDING 
BROCEEDIUNGS# \These.riles* will “take- effect on January 1; 1966. 
They govern all appeals and original proceedings brought after they take 
effect, and also all further proceedings in appeals and original proceedings 
then pending, except to the extent that in the opinion of the supreme 
court their application in a particular appeal or original proceeding 
pending when the rules take effect would not be feasible, or would 
work injustice, in which event the procedure existing at the time the 
appeal or original proceeding was brought applies. 


(c) “STATUTES' AND°RULES "SUPERSEDED. “Upon ‘the taking 
effect of these rules all statutes and rules, and parts thereof, in conflict 
herewith, and the statutes and rules listed in Tables A, B, and C, in so 
far. as they relate to civil proceedings, are superseded in respect of 
practice and procedure on appeals from the district courts to the supreme 
court and in original proceedings brought in the supreme court. 


History: En. Sup. Ct. Ord. 11020, Dec. of the Montana Rules of Civil Procedure. 


10, 1965, eff. Jan. 1, 1966. Subdivision (c) refers to statutes and 
, ; ; rules only in so far as they relate to civil 
Advisory Committee’s Note proceedings, to make it clear that crim- 


This rule incorporates provisions simi- inal proceedings are in no way affected 
lar to those contained in Rules 85 and 86 by these rules. 


Appendix of Forms. 
Form 1. 


NOT OU A Eta te rit OU Wm) Ra Oe 
EOS EA EO MON PANAV ER OMA FUDGEMENT 
ORO RDI? Ot A7 TS PRICIPCO ORF 


eel tbs TE RIG OC OURO lol Elie yee VEDICTA EL DIST RICE 
and OF THE STATE OF MONTANA, 
d Gags SE a RAS ateed WS So Oa OLN A GS 1 Seman eeaee -nerne: 
A, B. Plaintiff 
Vs, Notice of Appeal 
el Ns Defendant 


Notice is hereby given that C. D., defendant above-named, hereby 
appeals to the supreme court of the state of Montana (from the final 
judgment) (from the order (describing it)) entered in this action on the 


Se eee estes esse esesee cee esos cesses esseseeseesece esos esees 


Attorney ior Ce 1): 
(Address) 


Form 2 RULES OF APPELLATE CIVIL PROCEDURE 


Form 2. 


AFFIDAVIT TO ACCOMPANY MOTION FOR LEAVE TO 
APPEAL IN FORMA PAUPERIS 
IN THE DISTRI DIGOURT OE PELE .. sara ct JUDICIAL DISTRICT 
OF THE SUATE-OF MONTANA, 
LNgAD Ge ort CC) UeNG MS) es ee 


Powe sy Plaintiff AFFIDAVIT IN SUPPORT OF APPLICATION 
VS. TO PROCEED ON APPEAL WITHOUT PRE- 

CD. Defendant PAYMENT OF COSTS 
Mill an te se tthe patel tebe Verectee tee Bh , being first duly sworn, de- 
pose sand say thats) amwtiewwe. etme et ceme eee ene in the above- 


entitled case; that in support of my application to proceed on appeal 
without being required to prepay fees, costs or give security therefor, I 
state that because of my poverty I am unable to pay the costs of said 
proceeding or to give security therefor; that I believe I am entitled to 
redress; and that the issues which I desire to present on appeal are the 
following: 


ee ee eee eee err 


ew eee ecw eee ewes See ene eee eee ese se eres ee ee eee ee eee wee ees tee eee seco ese eee sees esse ss eees eee nes ewes seseeeses esse ese eee scesesesess 


I further swear that the responses which I have made to the questions 
and instructions below relating to my ability to pay the cost of prose- 
cuting the appeal are true. 


1. Are you presently employed? 
a. If the answer is yes, state the amount of your salary or wages per 
month and give the name and address of your employer. 
b. If the answer is no, state the date of your last employment and the 
amount of the salary and wages per month which you received. 


2. Have you received within the past twelve months any income from 
a business, profession or other form of self-employment, or in the 
form of rent payments, interest, dividends, or other source? 


a. If the answer is yes, describe each source of income, and state the 
amount received from each during the past twelve months. 


3. Do you own any cash or checking or savings account? 
a. If the answer is yes, state the total value of the items owned. 


4. Do you own any real estate, stocks, bonds, notes, automobiles, or 
other valuable property (excluding ordinary household furnishings 
and clothing) ? 


a. If the answer is yes, describe the property and state its approxi- 
mate value. 


5. List the persons who are dependent upon you for support and state 
your relationship to those persons. 
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APPENDIX OF FORMS Form 2 


I understand that a false statement or answer to any question in this 
affidavit will subject me to penalties for perjury. 


Se eeeeceen ener eet eset ener see e ese ee ee meme eee sees ee eee ee ees eeees 


Subscribed and Sworn to before 


Notary Public 


Let the applicant proceed without 
prepayment of costs. ¥ 


District Judge 
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Table A RULES OF APPELLATE CIVIL PROCEDURE 


Table A. List of Statutes and Rules Superseded or Amended. 


Statutes Superseded R.o:C:M.* M:R Cie 
(R. C. M. 1947, sections) Superseded, except as Rule 
93-5501 applicable to criminal Superseded 
93-5503 procedure 62(a) 
93-5504 Rule 62(d) 
93-5505 I Amended 
93-5506 II 7a 
93-5507 III (1st par.) 

93-5508 IV 

93-5509 VI 

93-5607 VII 

93-5608 VIll 

93-5702 IX 

93-5707 xX 

93-8003 XI 

93-8004 XII 

93-8005 XIII 

93-8006 XIV 

93-8011 XV 

93-8012 XVI 

93-8014 XVII 

93-8015 AV IIT 

93-8016 XIX 

93-8017 XXI 

93-8018 XXII 

93-8019 XXITI 

93-8020 XXIV 

93-8021 

93-8022 

93-8023 

93-8024 

93-8025 

Amended 

93-5708 

93-8001 

93-8002 

93-8013 

93-9905 (3) 


* Rules of the Supreme Court of Mon- 
tana. 
** Montana Rules of Civil Procedure. 
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STATUTES AND RULES SUPERSEDED Table B 


Table B. List of Rules of Appellate Civil Procedure Superseding, in 
Whole or in Part, or Amending, Statutes and Rules. 


Statutes and Rules** 
Superseded or Amended 


M:.Rig Aipp..Civ. P.* (R. C. M. 1947, sections) 
Rule 
1b oS aed Dene ermeter eeacs setae ra aoe rhe ret ee ao 93-8001, 93-8002, 93-8003, 93-8017 
EAS BRANES TS ARABIC” SERN Dee SER ASS AREOLA 93-8022 
aie. S pecetertecacrscsee natant ret uaeeearetcarsecscstenr es tsrakeeeaanee, 93-8019, R. S.C. M. XXIV 
bc alg. ta eu el hl i AO A ND MTT iV i OR 93-8005, 93-8019 
Psa thee, ARC SCN, ta an Se a RHI RSCG ALARA SEAL A Ssh AN CSUR AARAIRRAIEDS 5 let 93-8004 
ORGS Be eae iia mpdenencailne haere aot fee ates 93-8005, 93-8006, 93-8012, 93-8015, 93-8019 
Ti ne te A A Ee a ESL RN 93-5607, 93-8011, 93-8012, 93-8014, 
M. R. Civ. P. 62(a), 62(d) 
S54 pm nedaaee eaeeat Foner eeu ae try ach Oi 1 UR AORN an oot re RAIS Zi REE Sr 93-8013 
Cons AMM 25 ag edad ne pene mn megan oon os ime co mentee 93-5504 to 93-5509, incl., 93-5608 


93-5707, 93-8018, 93-8019, 93-8021 
R. S.C. M. VIL, VIII, IX, XVIII subd. 3 


2 Te yeep agape tt mat Dp eet a nee aca phan flea IMR 93-8019, R. S. C. M. VI 
“TAA, eine pa A i BAS SND RE eg ci A LAE 93-8020 
NS ie eRe AeA al PL MB, DRI ABW RIN hc A Gi I A RAD A NA 93-8016 
"Ll yt hel a emp ae enh: RI 4b WU SR NOOR ON ae ADEE 93-8023 
"1S cae Sa a tt aaa di se aI ay SRR Ai ya 93-8024 
"1G gee eA Pa ae a eA Ri LET a a NE A PN A IN NT pL 93-8025 
1 yet $f ahs at ly a i ih SEA ew MRK Me 9 NEI AIS REO LI i ae Reo Cory. 
11 clit a Mm 4B eI nN SAM eT i A RRO RO ROS? Conti 
A chal en a aa ee Aa IN aC i A AB RARE BLA Reo, We tlletlsupar., 
alte, Lai iN ht alt EM em a ENS IR AC Be NiO NO SERIE AE Li I aC DE: tae a RS) Coys f 
SS ga Ia NAPA i EE PED) oa A lr RR ADIT I SV CL 82 Sa REAL ROS CC he 
ASS apse SS gat Oe ON BA AAR AACE BIG IR EAR: Res, Cr Mei subd, 4) tit (ise par) 
LAE a AEE In A th Bt SE A oI A ARIE NES RR SLU NR ee oe Oem 
ZI verti sic tnes enn arene sae nites tannins pn in kobhn idea dntishe mere O3:5702" RUST C, MXIT 
Bee ey a hee @ alee a Meee gel wo M tor 21 Reo) Gu inex 
-O0). Si a TAS eae ie Os Re Pee acre eS or Re ed R. S.C. M. XVIII 
U4) ecsete BR CAA) fe ATCA aman MORE Ges beean PR CoRR ee ale i A Ra ETNA Roms Vie oe 
“OAS sy At ee SI Se es atts a act yale Ie el an RSC Man Tye ee 
ee oe I oe Me ee lh [eS ES PRD Oval, 
2 og tS ated RDS Dy lay Re eae ie eR TE RY IMR os MERE A Rego a ig al Lean 
en rs Dre oe al bl Ase Am Ra Note Nm: oh hae en R..5. CreM ox Xt 
Be Dee Ni es ae Na M._R..Civ..P...72,.93-5708, 93.9905. (3)3 
93-8001, 93-8002, 93-8013 

* Montana Rules of Appellate Civil ** Rules of the Supreme Court of Mon- 
Procedure are abbreviated “M. R. App. tana are abbreviated “R. S. C. M.” Mon- 
Civ.VJP..’ tana Rules of Civil Procedure are ab- 


breviated “M. R. Civ. P2’ 
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Table C RULES OF APPELLATE CIVIL PROCEDURE 


Table C. List of Statutes and Rules Superseded, in Whole or in Part, 
or Amended, by Designated Rules of Appellate Civil Procedure. 


Statutes M. KR. Appotive 
(R. C. M. 1947, sections) Rule 
DO SA5S O42. 9B°S 509, AGRE Dw. -..3--ceenne gree nenacee ae eet 9, 10, 25 
SREN 6 07 Ameren scr enn Mn oR Mc ECan nf 7 
QS GOS 5 «clini FG ach Dey «= fds £ pew eneoesaee Renee iecae sous bekecav-qeereatoessas Maen 9,10, 25 
SEE VE EE LORRI ae METRO LN ROAM HOE OE 29 
DSB AO pe rn cli Ee tb yee abe snnnsacnnoneddecucee EW eh ec ae 9, 10, 25 
Sed by 3 08 apna sey aac nnnoe nese dginaba sek cab ceudnaeserpre Me Wieac ante Sakae Nueces netgias oe ee 41 
PES ba oe cnc nn centre open cose a aeesncncecauen bec centeaie SOME ia Se, Sie eel eee 1, 41 
OER Ly ws gente dee Seb PES Ese) ste peite- we o-- arae ee ORE foo H cs scnsene icc cuesieestesey areas ee 1, 41 
LEAP SLO tei ere ene. Wry eiiinn, Ta ft RO RII RP I it 
ARONA a gs En patty oT w- Ba onc eccwnnansctdee ened Me ccutensbecedtsueceqracss-3ehae2o) ee ee 5 
252 NEE TR Ms near ee aetna EA EO 4,6 
SEES E 6) eae ear iy een... RMS ca. 6 
SS /8) h Seer Peete a ia. 1s ANT a 
QSsBOT 2 qecea packs e-oog ete fo % Ae ED Lc cncncn-nncrenecen aces estes saneepuee eee 6, 7 
AS MlsS aay Hon bee |b Ree Bey 2 dsb ccewsncencctennec tie WU cet fect eban tetera ee ee 8, 41 
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NEW LAWS IN VOLUME 8 


For index see pocket supplement to Replacement Volume 9 


ENACTED IN 1949 


Endurance horse races prohibited, 94-35-258, 94-35-259. 

Intoxicating liquors, sale to minors, 94-35-106, 94-35-106.1. 

Slot machines prohibited, 94-2429 to 94-2432. 

State tax stamps, failure to affix or cancel, removal, counterfeiting, 94-35-260. 


ENACTED IN 1951 


Political pamphlets required to contain name of publisher, 94-1475, 94-1476. 
Sodomy, when child not an accomplice, 94-4120, 
Subversive organizations, 94-4411 to 94-4427. 


ENACTED IN 1953 


Altering, defacing, or removing serial numbers on farm machinery, importing, selling, 
94-35-261 to 94-35-263. 
Furnishing certain articles to prisoners in state prison, 94-35-264. 


ENACTED IN 1955 


Abandonment:of ice boxes, 94-35-265. 
Hunting in careless or reckless manner, 94-35-269. 
Probation, Parole and Executive Clemency Act, 94-9821 to 94-9851. 


ENACTED IN 1957 


Delivery of toxic grains to public warehouse, 94-35-270, 94-35-271. 
Guaranteed arrest bond certificates in lieu of cash bail, 94-8508 to 94-8510. 
Minors, possession of beer or liquor, 94-35-106.2. 

Switch blade knife, 94-35-273. 

Unlawful operation or use of aircraft, 94-35-272. 


ENACTED IN 1959 


Coloration of wheat, oats, rye or barley treated with injurious substance, 94-35-271.1 


to 94-35-271.3. 
False representation to induce employment as advertising agency for sale of real prop- 
erty, 94-1822. 


ENACTED IN 1961 


Fines collected from juvenile offenders in motor vehicle cases, 94-801-2. 
Prisoners, offenses by, 

Hostages, holding, 94-2604. 

Weapons, possession, 94-3527.1. 
Telephones and party lines, misuse, 94-35-221.1 to 94-35-221.4. 


ENACTED IN 1963 
Criminal law study commission, 94-1001-1 to 94-1001-11. 
Interstate agreement on detainers, 94-1101-1 to 94-1101-6. 
Telephone, telegraph and electric facilities, protection, 94-3211. 
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NEW LAWS IN VOLUME 8 (Continued) 


ENACTED IN 1965 


Credit device violations, 94-1823 to 94-1830. 
Recording of conversation without knowledge of parties, 94-35-274, 94-35-275. 
Stolen livestock, possession as evidence of larceny, 94-2704.1. 


ENACTED IN 1967 


Accommodations, fraudulently obtaining, 94-1831. 

Identification cards, false procurement, 94-2014. 

Montana Code of Criminal Procedure, 
Appeal by state and defendant, 95-2401 to 95-2430. 
Appellate review of legal sentences, 95-2501 to 95-2504. 
Arraignment, 95-1601 to 95-1608. 
Arrest, 95-601 to 95-619. 
Arrested person, initial appearance, 95-901, 95-902. 
Bail, 95-1101 to 95-1123. 
Charging an offense, 95-1501 to 95-1506. 
Competency of accused, 95-501 to 95-509. 
Coroner, office of, 95-801 to 95-814. 
Counsel, right to, 95-1001 to 95-1006. 
Defendant, arraignment of, 95-1601 to 95-1608. 
Definitions, 95-201 to 95-211. 
Evidence, production and suppression of, 95-1801 to 95-1806. 
Execution of sentence, 95-2301 to 95-2312. 
Grand Jury, 95-1401 to 95-1410. 
Habeas corpus, 95-2701 to 95-2716. 
Jurisdiction, 95-301 to 95-304. 
Justice and police court proceedings, 95-2001 to 95-2009. 
Leave to file information and time for filing information, 95-1301 to 95-1303. 
Post-conviction hearing, 95-2601 to 95-2608. 
Post-trial motions, 95-2101. 
Preliminary examination, 95-1201 to 95-1204. 
Pretrial motions, 95-1701 to 95-1710. 
Rules of Criminal Procedure, adoption of, 95-2801 to 95-2806. 
Scope, purpose and construction, 95-101, 95-102. 
Search and seizure, 95-701 to 95-718. 
Sentence and judgment, 95-2201 to 95-2216. 
Trial in district court, 95-1901 to 95-1916. 
Venue, 95-401 to 94-412. 

Telephone misuse, 94-35-221.5, 94-35-221.6. 


ENACTED IN 1969 


Double jeopardy, defense of, 94-6808.1 to 94-6808.5. 
Firearms, 

Purchase of, 94-3578.1, 94-3578.2. 

Use by children, 94-3579. 
Prisoner furlough program, 95-2217 to 95-2226. 


AMENDMENTS IN VOLUME 8 


Abandonment and nonsupport, 94-301, 94-304. 
Arrest by a peace officer, 95-608. 
Assault in second degree, 94-602. 
Bail, 
Conditions of, discharge, 95-1116. 
Qualifications of, 95-1113. 
Board of pardons, biennial reports to governor, 94-9824. 
Burglary, 94-901, 94-904. 
Civil rights of convicts, 94-4720. 
Concealed weapons, immigration and naturalization service officers, 94-3527. 
Cruelty to animals, 94-1201, 
Ditch overflowing highway, 94-3565, 
Expense statements of political committees, candidates, etc., 94-1431. 
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Amendments in Volume 8 (Continued) 


False pretenses, 94-1805. 
Fines and forfeitures, disposition, 94-801-1. 
Traffic fines collected from juveniles, 94-801-2. 
Forfeiture of vehicles used to transport stolen livestock, 94-35-204. 
Fraudulent checks, 94-2702. 
Infamous crime against nature, 94-4120. 
Injury to trees on public lands, 94-3334. 
Judge, substitution of, 95-1709. 
Jury, formation of, 95-2005. 
Justice of the peace courts, jurisdiction of, 95-302. 
Lewd and lascivious acts upon children, 94-4106. 
Malicious injury to property, 94-3202, 94-3203. 
Nuisances, 94-1002. 
Obscene articles, 94-3601, 94-3602, 94-3604 to 94-3606. 
Privileged communications, newspapers, radio or television, 94-2807. 
Recidivists, increased punishment, 95-1506. 
State director of probation and parole, 94-9825. 
Trusts and monopolies, penalty, 94-1104. 
Verdict, conviction of lesser offense, 95-1915. 
Witnesses from without state, 94-9003. 
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MONTANA REVISED CODES 


TITLE 94—CRIMES AND CRIMINAL PROCEDURE 


Abandonment and neglect of wife and children, 94-301, 94-304. 

Assaults, 94-602. 

Burglary and housebreaking—possession of burglarious instruments and 
deadly weapons, 94-901, 94-904. 

Common nuisances—maintenance in connection with selling intoxicating 
liquors—opium—prostitution and gambling, 94-1002. 

Criminal conspiracy and illegal practices in restraint of trade—trusts— 
discriminations—pooling grain warehouses—destroying food, 94-1104. 

Cruelty to animals, 94-1201. 

Election frauds and offenses—Corrupt Practices Act, 94-1431, 94-1475, 
94-1476. 

False personation and cheats, 94-1805, 94-1822 to 94-1831. 

Forgery and counterfeiting, 94-2014. 

Gambling, 94-2429 to 94-2432. 

Kidnaping, 94-2604, 

Lareeny and falsification of public records and jury lists, 94-2702, 94-2704.1. 

Libel, 94-2807. 

Malicious injuries to railroads, highways and other property, 94-3202, 94- 
3203, 94-3211, 

Malicious mischief generally, 94-3334, 

Miscellaneous offenses, 94-3527, 94-3527.1, 94-3565, 94-3578.1, 94-3578.2, 
94-3579, 94-35-106 to 94-35-106.2, 94-35-204, 94-35-221.1 to 94-35-221.6, 
94-35-258 to 94-35-265, 94-35-269 to 94-35-275. 

Obscenity—literature—indecent exposure—houses of ill fame—prohibition 
of certain advertisements, 94-3601, 94-3602, 94-3604 to 94-3606. 

Rape and other sexual crimes, 94-4106, 94-4120. 

Sedition—criminal syndicalism—display of red flag—subversive organiza- 
tions, 94-4411 to 94-4427. 

Punishments—attempts and other general provisions, 94-4720. 

Definitions—prosecution of criminal actions—jurisdiction of courts, Re- 
pealed—Section 2, Chapter 196, Laws of 1967. 

Loeal jurisdiction of public offenses, Repealed—Section 2, Chapter 196, 
Laws of 1967. 

The complaint, Repealed—Section 2, Chapter 196, Laws of 1967. 

Warrant of arrest—proceedings on execution thereof, Repealed—Section 2, 
Chapter 196, Laws of 1967. 

Arrests—by whom and how made—close pursuit—retaking after escape, 
Repealed—Section 2, Chapter 196, Laws of 1967. 

Examination and commitment or discharge of defendant, Repealed— 
Section 2, Chapter 196, Laws of 1967. 


Preliminary provisions—filing the information, Repealed—Section 2, Chap- 


ter 196, Laws of 1967. 
The grand jury—its formation—powers and duties—finding and presenting 
an indictment, Repealed—Section 2, Chapter 196, Laws of 1967. 
Arraignment of defendant, Repealed—Section 2, Chapter 196, Laws of 
1967. 


Setting aside the indictment or information, Repealed—Section 2, Chapter 


196, Laws of 1967. 

Demurrer, Repealed—Section 2, Chapter 196, Laws of 1967. 

Pleas, 94-6808.1 to 94-6808.5. 

Change of place of trial or judge, Repealed—Section 2, Chapter 196, Laws 
of 1967. 

Mode of trial—formation of jury and calendar of issues—postponement of 
trial, Repealed—Section 2, Chapter 196, Laws of 1967. 

Challenging the jury, Repealed—Section 2, Chapter 196, Laws of 1967. 

The jury, Repealed—Section 2, Chapter 196, Laws of 1967. 

Bills of exception, Repealed—Section 2, Chapter 196, Laws of 1967. 

New trials, Repealed—Section 2, Chapter 196, Laws of 1967. 

Arrest of judgment, Repealed—Section 2, Chapter 196, Laws of 1967. 

Judgment—suspension of sentence and probation, Repealed—Section 4, 
Chapter 194, Laws of 1955; Section 2, Chapter 196, Laws of 1967. 
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94-101 CRIMES AND CRIMINAL PROCEDURE 


80. The execution, Repealed—Section 2, Chapter 196, Laws of 1967. 
81. Appeals to supreme court—when allowed—how taken—effect thereof, 
Repealed—Section 2, Chapter 196, Laws of 1967. 
82. Dismissing appeals for irregularity—argument on appeal—judgment on 
appeal, Repealed—Section 2, Chapter 196, Laws of 1967. 
83. In what cases defendant may be admitted to bail, Repealed—Section 2, 
Chapter 196, Laws of 1967. 
84. Bail on being held to answer before information, Repealed—Section 2, 
Chapter 196, Laws of 1967. 
85. Bail on indictment or information before conviction, 94-8508 to 94-8510. 
86. Bail on appeal—deposit in lieu of bail, Repealed—Section 2, Chapter 196, 
Laws of 1967. 
87. Surrender of defendant—forfeiture of bail—recommitment of defendant, 
Repealed—Section 2, Chapter 196, Laws of 1967. 
89. Compelling attendance of witnesses—subpoenas, Repealed—Section 2, 
Chapter 196, Laws of 1967. 
90. Witnesses from without state—how secured in criminal proceedings, 94- 
9003. 
91. Examination of witnesses conditionally, Repealed—Section 2, Chapter 196, 
Laws of 1967. 
94. Compromising offenses by leave of court, Repealed—Section 2, Chapter 
196, Laws of 1967. 
95. Dismissal of actions for want of prosecution or other reasons, Repealed— 
Section 2, Chapter 196, Laws of 1967. 
96. Proceedings against corporations, Repealed—Section 2, Chapter 196, Laws 
of 1967. 
97. Disposal of property stolen or embezzled, Repealed, Section 2, Chapter 196, 
Laws of 1967. 
98. Probation, parole and clemency, 94-9821 to 94-9851. 
100. Justices’ and police court proceedings—appeals, Repealed—Section 2 
Chapter 196, Laws of 1967. 
101. The writ of habeas corpus, Repealed—Section 2, Chapter 196, Laws of 
1967. 
201. Coroner’s inquests, Repealed—Section 2, Chapter 196, Laws of 1967. 
301. Search warrants, Repealed—Section 2, Chapter 196, Laws of 1967. 
601. Miscellaneous provisions respecting special proceedings of a criminal 
nature, Repealed—Section 2, Chapter 196, Laws of 1967. 
801. Fines and forfeitures—disposal of, 94-801-1, 94-801-2. 
901. Reciprocal enforcement of support, Repealed—Section 3, Chapter 208, 
Laws of 1961. 
1001. Criminal law study commission, 94-1001-1 to 94-1001-11. 
1101. Interstate agreement on detainers, 94-1101-1 to 94-1101-6. 
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CHAPTER 1—DEFINITIONS AND PRELIMINARY PROVISIONS 
94-101. (10710) Construction of penal statutes. 


References 2d 579; Petition of Kelly, 146 M 484, 408 
Petition of Cheadle, 143 M 327, 389 P_ P 2d 478. 


94-102. (10711) Provisions similar to existing laws, how construed. 


Amendment Increasing Punishment punishment, the unchanged portion of the 
Where the effect of the amendment of a Statute remains in effect. State v. Cline, 
statute is only to increase the prescribed 135 M 372, 339 P 2d 657. 


94-105. (10714) What intent to defraud is sufficient. 
General Intent References 


The effect of this section is to make any Cited in State v. Harmon, 135 M 227, 
required “intent to defraud” a general, 340 P 2d 128. 
rather than a specific, intent. State v. 
Cooper, 146 M 336, 406 P 2d 691. 


94-107. (10716) Proceedings to impeach or remove officers, etc. 


References 


Cited in State ex rel. Bonner v. District 
Court, 122 M 464, 206 P 2d 166, 171. 


DEFINITIONS AND PRELIMINARY PROVISIONS 


94-118 


94-114. (10723) Felony and misdemeanor defined. 


Concurrent Sentences 


Where defendant was convicted of a 
felony under the first portion of a con- 
solidated information and of a misde- 
meanor under the second portion and the 
trial court adjudged that the sentences 
be served concurrently, the sentence for 
the felony should be served in the state 
prison and credit for the misdemeanor 
fine should be given at the same time, and 


94-116. 


References 
Cited or applied in State ex rel. Borberg 


94-117. 
Criminal Negligence 


Insofar as the offense of involuntary 
manslaughter is concerned under section 
94-2507, the proof of culpability is sup- 
plied by evidence of criminal negligence. 
State v. Strobel, 130 M 442, 304 P 2d 
606, 617, overruled on another point, 134 
M 519, 525, 333 P 2d 1017, 1021. 

It is wholly unnecessary in involuntary 
manslaughter cases to superimpose upon 
the requirement of the element of criminal 
negligence the further requirement that a 
determination must be made as to whether 
the act resulting in death might ordinarily 
be classified as malum in se or merely 
malum prohibitum, for, if that act is done 
in a manner which is criminally negligent, 
it thereby becomes malum in se and there- 
by includes the element of mens rea. State 
v. Strobel, 130 M 442, 304 P 2d 606, 617, 
overruled on another point, 134 M 519, 
525, 333 P 2d 1017, 1021. 

Under a prosecution for involuntary 
manslaughter, irrespective of the character 
of the unlawful act, whether malum in se 
or merely malum prohibitum, the ecrimi- 
nality of the act resulting in death is es- 
tablished if that act was done negligently 
in such a manner as to evince a disregard 
for human life or an indifference to conse- 
quences. State v. Strobel, 130 M 442, 304 
P 2d 606, 617, overruled on another point, 
134 M519, 525, 333 P 2d 1017, 1021. 


94-118. 
Evidence of Specific Intent 


Finding of jury that defendant was able 
to form specific intent to commit first de- 
gree assault as required by statute was 
properly inferred from evidence that, al- 
though intoxicated, defendant turned off 
lights inside apartment, reached into a 
nearby drawer and prepared revolver for 
action, surrendered to police, walked out 
of apartment under own power with hands 


any remaining time under the misde- 
meanor at the end of the state prison 
term should be served in the county jail. 
State v. Bogue, 142 M 459, 384 P 2d 749. 


References 


Cited or applied in State ex rel. Borberg 
v. District Court, 125 M 481, 240 P 2d 
854, 856. 


(10725) Punishment of misdemeanor, etc. 


v. District Court, 125 M 481, 240 P 2d 
854, 856. 


(10726) To constitute crime there must be unity of act, etc. 


Instructions Respecting Specific Intent 


Refusal to instruct that in every crime 
there must exist union or joint operation 
of act and intent or criminal negligence as 
provided by statute was not error in prose- 
cution for second degree assault under 
which general nonstatutory intent to do 
harm willfully, wrongfully and unlawfully 
is an element but under which specific 
statutory intent to do any particular kind 
or degree of injury to victim is not an 
element. State v. Fitzpatrick, 149 M 400, 
427 P 2d 300. 

Since specific intent was not necessary 
element of second degree assault, refusal of 
instruction thereon was proper’ even 
though defendant claimed that high degree 
of intoxication precluded formation of 
intent, assault statute not. requiring proof 
of specific intent. State v. Warrick, — 
M —, 446 P 2d 916. 


Involuntary Manslaughter 


Wilful or evil intent is not an element 
of involuntary manslaughter. State v. 
Pankow, 134 M 519, 333 P 2d 1017, 1021. 


References 


State v. Holdren, 143 M 103, 387 P 2d 
446, 


(10727) Intent, how manifested, and who considered, etc. 


in air and after arrest had no difficulty 
recounting recent events to police. State 
v. Lukus, 149 M 45, 423 P 2d 49. 


Intent to Defraud 


Proof of intent to defraud may consist 
of reasonable inferences drawn from af- 
firmatively established facts, and where 
defendant was sufficiently conscious at the 
time to recognize the fraudulent nature of 


94-119 


the check he was of adequate mental abil- 
ity to form an intent to defraud by utter- 
ing the check knowing of its fraudulent 
nature. State v. Cooper, 146 M 336, 406 
PY2d Gol 


94-119. 


Cross-References 


Competency of accused, mental disease 
or defect excluding responsibility as af- 
firmative defense, sec. 95-503. 


Effect of Intoxication on Confession 


Confession of intoxicated defendant was 
voluntary and admissible in light of evi- 
dence that he was able to recite in great 
detail events occurring prior to and during 
act charged. State v. Chappel, 149 M 114, 
423 P 2d 47. 


Evidence of Insanity 


Defendant was entitled to plead insanity 
as bar to conviction for first degree mur- 
der, but failed to sustain burden of proof 
by a preponderance of testimony, as re- 
quired by statute, in view of evidence 
that his activities on day of shooting were 
normal, he was quite calm after shooting 
occurred and he knew right from wrong at 
time of shooting, according to psychiatrist. 
State v. Sanders, 149 M 166, 424 P 2d 
127. 


Intoxication 


Since specific intent is not element of 
second degree assault, the court was cor- 
rect in refusing defendant’s offered in- 
struction that jury could take degree of 
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References 
State v. Holdren, 143 M 103, 387 P 2d 


446; Silloway v. a Sa 146 M 307, 406 
P 2d 167. 


(10728) Drunkenness no excuse for crime, etc. 


intoxication into account in arriving at 
verdict in so far as it affected defend- 
ant’s capacity for willfulness and intent. 
State v. Warrick, — M —, 446 P 2d 
DiLG: 

While voluntary intoxication is gener- 
ally no defense to a criminal charge, it 
may be a defense where a specific intent 
is an essential element of the crime 
charged. Alden v. State, 234 F Supp 661, 
672, affirmed in 345 F 2d 530. 


Intoxication As Affecting Degree of 
Crime 

In murder prosecution, jury was proper- 
ly instructed that if killing was done by 
defendant with malice aforethought, but 
defendant was incapable of premeditation 
and deliberation because of intoxication 
then crime was second-degree murder, and 
that if defendant was so intoxicated at 
time of killing that he was incapable of 
harboring malice aforethought, crime was 
manslaughter. State v. Brooks, 150 M 
399, 436 P 2d 91. 


References 


Cited or applied in State v. Quinlan, 
126 M 52, 244 P 2d 1058, 1062 (dissent- 
ing opinion); State v. Zumwalt, 129 M 529, 
291 P 2d 257, 261. 


CHAPTER 2—PERSONS LIABLE TO PUNISHMENT— 
PARTIES TO CRIME 


94-201. 


Cross-References 


Competency of accused, mental disease 
or defect excluding responsibility, sec. 95- 
501. 


Evidence of Insanity 


Defendant was entitled to plead insan- 
ity as bar to conviction for first degree 
murder, but failed to sustain burden of 
proof by preponderance of testimony, as 
required by statute, in view of evidence 
that his activities on day of shooting were 
normal, he was quite calm after shooting 
occurred and he knew right from wrong at 
the time of the shooting, according to psy- 


94-204. 
“Accomplice” Defined 


An accomplice is one who knowingly, 
voluntarily, and with common intent with 


4 


(10732) Who are principals. 


(10729) Who are capable of committing crimes. 


chiatrist. State v. Sanders, 
424 P 2d 127. 


149 M 166, 


Instructions 


Refusal to give instruction under subd. 
6 of this section was not reversible error 
in view of other instructions given. State 
v. Allison, 122 M 120, 199 P 2d 279, 289. 


References 


Cited or applied in State v. Quinlan, 
126 M 52, 244 P 2d 1058, 1062 (dissent- 
ing opinion); State v. Smith, 126 M 124, 
246 P 2d 227, 228. 


the principal offender unites in the com- 
mission of a crime. State v. Harmon, 135 
M 227, 340 P 2d 128. 


ABANDONMENT OF WIFE AND CHILDREN 


Aiding and Abetting 


While the statute defines larceny as the 
taking of property from the person of an- 
other yet it is sufficient to show the de- 
fendant’s guilt that he aided or abetted 
in the commission of the crime. State v. 
Maciel, 130 M 569, 305 P 2d 335, 336. 


Conspiracy 

A coconspirator may be found guilty 
of a crime committed by his fellow con- 
spirator whether the fellow conspirator 
is alive or dead, competent or incom- 
petent, at the time of his trial. State v. 
Alton, 1389 M 479, 365 P 2d 527, 535. 


All participants in a conspiracy may be 
found guilty of any of the degrees of 
murder or one or more may be found 
guilty of each degree. State v. Alton, 139 
M 479, 365 P 2d 527, 538. 


All parties to a conspiracy are guilty 
whether their part in the conspiracy is 
large or small, and whether or not that 
part is to be carried out at a distance 
from the other conspirators. State v. 
Alton, 139 M 479, 365 P 2d 527, 538. 


Felony Murder Rule 


Where defendant hired two men to set 
fire and burn his service station, and dur- 
ing the course of the arson the two men 
were burned and subsequently died, the 
defendant was guilty of first degree mur- 
der under the felony murder rule since any 
death directly attributable to a plot to 
commit arson makes all the conspirators in 
the arson plot equally guilty of first degree 
murder. State v. Morran, 131 M 17, 306 
P 2d 679. 


Injury to Perpetrator of Crime 


A bartender who worked after hours for 
the sole purpose of making illegal sales 
of liquor and signaling prostitutes as to 
the -arrival of prospective customers was 
in pari delicto and could not recover from 
his employer for an injury received during 
such employment. Lencioni v. Long, 139 
M 135, 361 P 2d 455. 


94-301 


Instructions 


Where a verbal declaration of one co- 
defendant that he and the other codefend- 
ant were partners was given in evidence, 
it was error for the court to refuse 
defendant’s instruction that sueh verbal 
declaration is insufficient to establish a 
partnership. Although a partnership was 
immaterial because of this section and 
section 94-6423, yet the jury may have 
given full consideration to the declara- 
tion and foand defendant guilty on the 
strength thereof. State v. Keller, 126 M 
142, 246 P 2d 817, 821. 

Kidnaping 

Defendant was guilty of confining prison 
guard secretly against his will in violation 
of section 94-2602 where the evidence 
showed that defendant, an inmate of the 
state prison, walked behind prison guard 
with a knife, after another inmate had 
disarmed the guard, until the inmates 
had placed the guard in isolation. State v. 
Frodsham, 139 M 222, 362 P 2d 413, 419. 


Operation and Effect 


Under this section and section 94-6423, 
evidence was sufficient to sustain a con- 
viction of assault in the second degree 
where defendant was at the scene of the 
crime and was admittedly a participant 
therein; it is not necessary to show that 
he actually fired any one of the guns. 
State v. Simon, 126 M 218, 247 P 2d 481, 
484. 


Presence at Scene of Crime 


Even though there was no evidence plac- 
ing defendant at scene of crime, he could 
be held as an accomplice in burglary 
prosecution in view of possession of stolen 
property and other corroborating evidence. 
State v. Gray, — M —, 447 P 2d 475. 

Defendant need not have been present 
at scene of crime to be guilty of larceny. 
State v. Gray, — M —, 447 P 2d 475. 


References 


Cited or applied in State v. Phillips, 127 
M 381, 264 P 2d 1009, 1015. 


CHAPTER 3—ABANDONMENT AND NEGLECT OF WIFE AND CHILDREN 


Section 94-301. 


Abandonment or failure to support wife—penalty for. 


94-304. Desertion or abandonment of child or ward a felony—suspension of 


sentence, when. 


94-301. 


(11017) Abandonment or failure to support wife—penalty for. 


Every person, having sufficient ability to provide for his wife’s support, or 
who is able to earn the means for such wife’s support, who wilfully aban- 
dons and leaves his wife in a destitute condition, or who refuses or neglects 
to provide such wife with necessary food, clothing, shelter or medical at- 


94-302 


CRIMES AND CRIMINAL PROCEDURE 


tendance, unless in the judgment of the court or jury he is justified in 
abandoning her by her misconduct, shall be guilty of a misdemeanor. 


History: En. Sec. 470, Pen. C. 1895; 
re-en, Sec. 8345, Rev. C. 1907; amd. Sec. 1, 
Ch. 77, L. 1917; re-en. Sec. 11017, R. C. M. 
1921; amd. Sec. 1, Ch. 179, L. 1963. Cal. 
Pen. C. Sec. 270. 


Amendment 


The 1963 amendment deleted language 
which appeared near the beginning of the 
section and read, “who: 1. Having any 
child under the age of sixteen years, de- 


94-302. 


Cross-Reference 


Enforcement of support orders of other 
states, secs. 93-2601-41 to 93-2601-82. 


94-304. 


pendent upon him or her for eare, educa- 
tion or support, wilfully omits, without 
lawful excuse, to furnish necessary food, 
clothing, shelter or medical attention for 
his or her child or children, or ward or 
wards; or’; and made minor changes in 
style and arrangement. 


References 


Cited or applied in State v. MceBane, 128 
M 369, 275 P 2d 218, 221. 


(11018) Orders which may be entered by the court. 


References 


Cited or applied in State v. McBane, 
128 M 369, 275 P 2d 218, 219, 221. 


(11020) Desertion or abandonment of child or ward a felony— 


suspension of sentence, when. Any person who has a child or ward under 
the age of sixteen (16) years who is dependent upon him or her for care 


or support shall not: 


(1) Desert or abandon such child or ward without providing neces- 
sary and proper shelter, food, clothing and medical care for such child or 


ward; or 


(2) Wilfully omit, without lawful excuse, to provide necessary and 
proper shelter, food, clothing and medical care for such child or ward. 
A person who violates this section is guilty of a felony and shall, upon 


conviction, be punished by imprisonment for not less than one (1) year 
nor more than five (5) years in the state prison. The court may suspend 
such sentence if the defendant shall furnish a bond in such penal sum, and 
with such surety or sureties as the court may fix, conditioned that he will 
furnish his child or ward with necessary and proper shelter, food, care, 
and clothing. In case of failure to comply with the conditions of such bond, 
the court may order such person to appear before the court and show 
cause why sentence should not be imposed, whereupon the court may pass 
sentence or may modify the order and take a new bond and further 
suspend sentence as may be just and proper. The judge may declare a 
bond forfeited and may, in his discretion, order the face amount of such 
bond used to support the persons deserted, abandoned or neglected. | 


History: En. Sec. 471, Pen. C. 1895; 
amd. Sec. 1, Ch. 6, L. 1905; re-en. Sec. 8346, 


him this section making it a felony to 
desert and abandon children under 15 


Rev. C. 1907; amd. Sec. 1, Ch. 68, L. 1917; 
re-en. Sec. 11020, R. C. M. 1921; amd. Sec. 
2, Ch. 179, L. 1963. Cal. Pen. C. Sec. 270b. 


Amendment 


The 1963 amendment substantially re- 
wrote this section. For previous text, see 
parent volume. 


Change of Plea of Guilty 

Where defendant was charged with de- 
sertion of minor children and upon ar- 
raignment the defendant indicated that 
he wanted to plead guilty and court read 


years of age, and also sections 94-301 and 
94-302 which make it a misdemeanor to 
omit without lawful excuse to furnish 
necessary board, clothing, shelter or medi- 
eal attention to children under the age of 
16 years, the court abused its discretion 
in refusing to grant the defendant’s mo- 
tion to change his plea of guilty since 
there was a misunderstanding as to what 
the defendant pleaded guilty. State v. 
MeBane, 128 M 369, 275 P 2d 218. (Dis- 
senting opinion, 128 M 369, 275 P 2d 218, 
222.) 


ASSAULTS 


94-306. 


Collateral References 
Failure to provide medical attention for 


(11022) Cruelty to children. 


94-602 


child as criminal negligence. 12 ALR 2d 
1047. 


CHAPTER 4—ABORTION 
94-401. (11023) Administering drugs, etc., with intent to, etc. 


Collateral References 


Admissibility of evidence of commission 
of similar crimes in prosecution based on 
abortion. 15 ALR 2d 1080. 


Necessity, to warrant conviction of 
abortion, that fetus be living at time of 
commission of acts. 16 ALR 2d 949. 


CHAPTER 6—ASSAULTS 


Section 94-602. 


94-601. 


Criminal Intent 


The element of felonious intent in every 
contested criminal case must necessarily 
be determined from the facts and circum- 
stances of the particular case, this for the 
reason that criminal intent, being a state 
of mind, is rarely susceptible of direct or 
positive proof and therefore must usually 
be inferred from the facts testified to by 
-witnesses and the circumstances as de- 
veloped by the evidence. State v. Mad- 
den, 128 M 408, 276 P 2d 974, 978. 


Assault in second degree. 


Evidence of Intent 


Finding of jury that defendant was able 
to form specific intent to commit first de- 
gree assault was properly inferred from 
evidence that, although intoxicated, de- 
fendant turned off lights inside apartment, 
reached into nearby drawer and prepared 
revolver for action, surrendered to police, 
walked out of apartment under own power 
with hands in air and after arrest had no 
difficulty in recounting recent events to 
police. State v. Lukus, 149 M 45, 423 
P 2d 49. 


Instructions on Intent 


In prosecution for first-degree assault, 
instruction dealing with intent and proof 
thereof was properly given since intent is 
essential element of crime and must be 
proven. State v. Gallagher, 151 M 501, 445 
P 2d 45. 


Operation and Effect 


In a prosecution for assault in the 
first or second degree the prosecution had 
to prove by satisfactory evidence, that 


94-602. 


(10977) Assault in second degree. 


(10976) Assault in the first degree defined—penalty. 


when the defendant pointed a gun at a 
person he intended to commit a felony 
upon that person; instructions defining 
the felony must be given to the jury so 
that the jury can determine if the evi- 
dence showed such intended felony. State 
v. Quinlan, 126 M 52, 244 P 2d 1058, 1059 
(the court was not in agreement on this 
however, see the dissenting opinions of 
two judges on pages 1060, 1063). 


Penalty 


Defendant charged with assault in first 
degree was properly sentenced to state 
prison for 18 years which was within the 
statutory term for the offense of which 
the jury found him guilty and during trial 
on first day of assault charge he pleaded 
guilty to three prior felony convictions 
charged in same information charging as- 
sault in first degree. State v. McLeod, 131 
M 478, 311 P 2d 400, 408. 


Sufficiency of Information 


Amended information complying with 
rules of pleading was not subject to de- 
murrer or dismissal and evidence intro- 
duced thereunder was not subject to ob- 
jection. State v. McLeod, 131 M 478, 311 
P 2d 400, 406. 


References 

Cited or applied in State v. Smith, 
126 M 124, 246 P 2d 227, 228. 

Collateral References 


Indecent proposal to woman as criminal] 
assault. 12 ALR 2d 971, 


Every person who, under 


circumstances not amounting to the offense specified in the last section: 


(1) With intent to injure unlawfully, administers to, or causes to 
be administered to, or taken by another, poison, or any other destructive 


94-602 CRIMES AND CRIMINAL PROCEDURE 
or noxious thing, or any drug or medicine, the use of which is dangerous 
to life or health; or, 

(2) With intent thereby to enable or assist himself, or any other 
person, to commit any crime, administers to, or causes to be administered 
to, or taken, by another, chloroform, ether, laudanum, or any other in- 
toxicating narcotic, or anesthetic agent; or, 

(3) Wilfully or wrongfully wounds or inflicts grievous bodily harm 
upon another, either with or without a weapon; or, 

(4) Wilfully and wrongfully assaults another by the use of a weapon, 
or other instrument or thing likely to produce grievous bodily harm; or, 

(5) Assaults another with intent to commit a felony, or to prevent 
or resist the execution of any lawful process or mandate of any court or 
officer, or the lawful apprehension or detention of himself, or of any 
other person, 
is guilty of an assault in the second degree, and is punishable by im- 
prisonment in the state prison for not less than one nor more than 


six years, or by a fine not exceeding two thousand dollars, or both. 


History: En. Sec. 401, Pen. C. 1895; 
re-en. Sec. 8313, Rev. ©. 1907; re-en. Sec. 
10977, R. C. M. 1921; amd. Sec. 1, Ch. 129, 
L. 1961. Cal. Pen. C. Secs. 216, 222, and 
245. 


Amendment 


The 1961 amendment increased the max- 
imum term of imprisonment from five to 
six years. 


Instructions on This Section 


Instructions defining the felony intend- 
ed to be committed must be given to 
the jury in a prosecution of assault in 
the first or second degree so that the jury 
may determine if the evidence showed 
an intended felony. State v. Quinlan, 126 
'M 52, 244 P 2d 1058, 1059. 


Refusal to instruct that in every crime 
there must exist union or joint operation 
of act and intent or criminal negligence 
as provided by statute was not error in 
prosecution for second degree assault as 
defined in subdivision (4) of this section 
which requires only general nonstatutory 
intent to do harm willfully, wrongfully 
and unlawfully and does not require spe- 
cific statutory intent to do any particular 
kind or degree of injury to victim. State v. 
Fitzpatrick, 149 M 400, 427 P 2d 300. 


Specific intent is not a necessary ele- 
ment of crime of second degree assault in 
willful or wrongful infliction of grievous 
bodily harm upon another, and court prop- 
erly refused instruction thereon notwith- 
standing statute providing that there must 
be unity of act and intent since latter 
statute is not applicable if specific intent 
is not an ingredient of crime charged. 
State v. Warrick, — M —, 446 P 2d 916. 

Since specific intent is not an element 
of second degree assault in willful and 


wrongful infliction of grievous bodily 
harm upon another, court was correct in 
refusing offered instruction that jury could 
take defendant’s degree of intoxication 
into account in arriving at verdict in so 
far as it affected defendant’s capacity for 
willfulness and intent. State v. Warrick, 
— M —, 446 P 2d 916. 


Subd. 4 
Operation and Effect 


Evidence was insufficient to justify a 
conviction of second degree assault with 
a deadly weapon where it was disclosed 
that the defendant was hunting jack rab- 
bits at the time; that he never knew the 
prosecuting witness prior to the day of 
the alleged assault; that the rifle was 
extremely sensitive and would fire upon 
being brushed against an object such as 
clothing or even a change in temperature 
might fire the gun; and that the defend- 
ant was an instructor in firearms in the 
army during the war and would not have 
missed from the distance of eight feet 
had he been aiming at the prosecuting 
witness. State v. Smith, 126 M 124, 246 
P’ 2d, 227, 228. 


Evidence was sufficient to justify a con- 
viction under this section when it was 
shown that defendant was with a group 
of boys who fired a barrage of shots at a 
house and some of the pellets hit the 
house; the fact that the prosecuting wit- 
ness had moved to a position away from 
the line of fire did not prevent the attack 
from being an assault upon him and sus- 
tained the charge that the guns were 
fired toward him and in his direction. 
State v. Simon, 126 M 218, 247 P 2d 481, 
482, 483, 484. 


ASSAULTS 


Proof of Offense Different Than That 
Charged 


Where defendant was charged with as- 
sault in the second degree as defined in 
subd. 4, it was error to introduce evidence 
that the defendant in pointing the firearm 
was resisting a lawful arrest by the sheriff 
in violation of subd. 5. State v. Storm, 
124 M 102, 220 P 2d 674, 675. 


Specific Intent 


Specific intent needs to be proved in sec- 
ond degree assault charges only under sub- 
divisions 1, 2 and 5 of this section. State 
v. Straight, 136 M 255, 347 P 2d 482, 487. 


Sufficiency of Evidence 


Where evidence did not show that de- 
fendant pointed gun at sheriff after he 
was handed paper by deputy which pur- 
ported to be a warrant, evidence was in- 
sufficient to support a conviction under 
either subd. 4 or 5 of this section. State 
v. Storm, 124 M 102, 220 P 2d 674, 678. 


Sufficiency of Information 


Information charging defendant with 
unlawfully threatening another by point- 
ing a loaded revolver at him charged a 
criminal offense. State v. Storm, 124 M 
102, 220 P 2d 674, 675. 

An information charging that the de- 
fendant committed the crime of assault in 
the second degree by wilfully, wrongfully, 
unlawfully, and feloniously assaulting a 
human being by wounding and inflicting 
grievous bodily harm contrary to the form, 
force and effect of the statute, was suf- 
ficient to let the defendant know specifi- 
eally the crime with which he was charged. 
State v. Straight, 136 M 255, 347 P 2d 482, 
486. 


94.603. 
Instructions ~ 


It was error to refuse defendant’s in- 
structions defining assault in the third 
degree, and instead instructing the jury 
as to assault in the first and second de- 
gree but omitting any instructions de- 
fining what felony was intended to be 
committed by assaulting a person with a 


94-605. 


Subd. 3 
Excessive Force—Preventing Trespass 


In prosecution for first degree assault, 
defendant who fired bullet through 
apartment door striking investigating po- 
lice officer, who was privileged to open 
apartment door to limit of night latch and 
who announced that he was policeman, 
used excessive foree. State v. Lukus, 149 
M 45, 423 P 2d 49. 


94-605 


Even though, in an information charg- 
ing second degree assault, it was not 
charged specifically that a belt was used in 
the assault, admission of evidence that a 
belt was used was not error. State v. 
Straight, 136 M 255, 347 P 2d 482, 487. 

Denial of state’s second application for 
leave to file information charging assault 
on ground that probable cause was not 
shown was an abuse of discretion where 
supplementary proof as to probable cause 
in the form of affidavits of deputy county 
attorney and six witnesses and copy of 
police report were filed, the district court, 
in denying first application for failure to 
have witnesses endorsed thereon having 
commented that probable cause existed. 
State ex rel. McLatchy v. District Court, 
144 M 216, 395 P 2d 245, 248. 

While mere recital of injuries was not 
medically precise or overwhelmingly per- 
suasive, but did show that injuries had 
been inflicted and that doctor, who was to 
testify at trial, had examined the victim, 
there was sufficient evidence stated in the 
information to establish probable cause 
that a second degree assault had been com- 
mitted. State ex rel. Pinsoneault v. Dis- 
trict Court, 145 M 233, 400 P 2d 269. 

Under section 94-6423 information con- 
taining single count charging the crime of 
second degree assault was proper where 
only one crime was involved, namely, sec- 
ond degree assault, with at least two dif- 
ferent ways of committing that crime; one 
by a direct assault and the other by aiding 
and abetting. State v. Zadick, 148 M 296, 
419 P 2d 749, 751. 


References 


Cited or applied in State ex rel. Neilson 
v. District Court, 128 M 445, 277 P 2d 536, 
539. 


(10978) Assault in third degree. 


gun. Since the jury had no way of know- 
ing what felony, if any, the defendant 
intended to commit upon a person by 
pointing a gun at him, the jury should 
have been allowed to consider whether 
or not defendant was guilty of third 
degree assault. State v. Quinlan, 126 M 
52, 244 P 2d 1058, 1059. 


(10980) Use of force not unlawful. 


Operation and Effect 


Evidence failed to justify a conviction 
of assault with a deadly weapon when it 
was shown that the defendant was merely 
exercising force in defense of his home, 
inasmuch as the prosecuting witness came 
to defendant’s cabin in the company of 
another fellow who had intruded in de- 
fendant’s home and lived there without 
defendant’s permission and who the de- 
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fendant had to forcibly evict, and also upon a child, it is not necessary to prove 
someone had been stealing log poles from’ either express or implied malice or perma- 
the defendant. State v. Nickerson, 126 nent injury. It is up to the jury to deter- 


M 157, 247 P 2d 188, 192, 193. mine from the facts and circumstances of 
each individual case whether the manner 

Subd. 4 of punishment is reasonable and the de- 
Intent gree moderate. State v. Straight, 136 M 


Under this section, in order to convict 255, 347 P 2d 482, 490. 
one standing in loco parentis of assault 


CHAPTER 7—BIGAMY AND INCEST 
94-702. (11026) Exceptions. 


Voidness of Former Marriage under section 48-111 by the person in- 

Under this section voidness of former volved to avoid being charged with big- 
marriage must have been declared by a amy under this section and section 94-701. 
court of competent jurisdiction; such a State v. Crosby, 148 M 307, 420 P 2d 431, 
determination of voidness cannot be made 433. 


94-705. (11029) Incest. 


Amendment of Information married and unmarried at the time is not a 
There was no substantial change in the material ingredient of the offense. In 
charge where the court allowed the state to either event the defendant is guilty, if 
amend an information charging defend- the intercourse charged is proved. State v. 
ant with incest by changing “fornication” Kuntz, 130 M 126, 295 P 2d 707, 710. 
to “adultery.” Whether the defendant was 


CHAPTER 8—BRIBERY AND CORRUPTION 
94-804. (10856) Improper attempts to influence jurors, referees, etc. 


Operation and Effect be construed to be in the regular course 

Where the evidence discloses that the of proceedings and thus within the ex- 
defendant conversed with a grand juror ception to this section. State v. Porter, 
privately at the latter’s home it cannot 125 M 503, 242 P 2d 984, 990. 


94-806. (10858) Embracery. 


Operation and Effect fendant thought he was influencing a 
After a person has been discharged as a grand juror. State v. Porter, 125 M 503, 
grand juror, the crime of embracery could 242 P 2d 984, 987. 
not be committed even though the de- 


CHAPTER 9—BURGLARY AND HOUSEBREAKING—POSSESSION OF 
BURGLARIOUS INSTRUMENTS AND DEADLY WEAPONS 


Section 94-901. Burglary defined. 
94-904. Word “enter” defined. 


94-901. (113846) Burglary defined. Every person who enters any house, 
room, apartment, tenement, shop, warehouse, store, mill, barn, stable, out- 
house, or other building, tent, motor vehicle and aircraft, vessel, or rail- 
road car, with intent to commit grand or petit larceny or any felony, is 
guilty of burglary. 

History: Ap. p. Sec. 58, p. 188, Bannack Sec. 1, Ch. 17, L. 1957. Cal. Pen. C. Sec. 
Stat.; re-en. Sec. 69, p. 281, Cod. Stat. 459. . 
1871; re-en. Sec. 69, 4th Div. Rev. Stat. 

1879; amd. Sec. 1, p. 50, L. 1885; re-en. Amendments 
Sec. 73, 4th Div. Comp. Stat. 1887; amd. The 1949 amendment inserted the word 
Sec. 820, Pen. C. 1895; re-en. Sec. 8620, “automobile” and the word “or” before 


Rev. C. 1907; re-en. Sec. 11346, R. C. M. “railroad ear.” 
1921; amd. Sec. 1, Ch. 126, L. 1949; amd. 
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BURGLARY AND HOUSEBREAKING 


The 1957 amendment substituted the 
words “motor vehicle and aircraft” for 
the word “automobile.” 


Effective Date 


Section 2 of Ch. 17, Laws 1957 provided 
the act should be in effect from and after 
its passage and approval. Approved Feb- 
ruary 18, 1957. 


Aiding Another in Entry 


To support a conviction of two persons 
for burglary, it is not essential that the 
entry shall be by both, but if one of them 
entered and was aided by the other in 
so doing both are guilty, since burglary 
may be committed by being present and 
aiding another in entering. State v. Har- 
mon, 135 M 227, 340 P 2d 128. 


Burglary Tools as Evidence 

Burglary tools may be introduced and 
received into evidence only after proof is 
made connecting the tools with the ac- 


94-904 


cused or the crime and, where it does not 
appear from the evidence that the tools 
were ever in the possession or under the 
control of the defendant or that they were 
in any way connected with the alleged 
crime, their admission as evidence is error. 
State v. Filacchione, 136 M 238, 347 P 2d 
1000. 


Proof of Intent—Circumstantial Evi- 
dence 


An express intention to commit a felony 
or larceny does not have to be proved, 
but it may be manifested by circumstances 
connected with perpetration of the offense 
without any positive testimony as to ex- 
press intent. State v. Board, 135 M 139, 
337 P 2d 924. 


References 

State v. Allison, 122 M 120, 199 P 2d 
279, 299; State v. Fitzpatrick, 125 M 448, 
239 P 2d 529. 


DECISIONS UNDER FORMER LAW 


Truck 


The legislature has made it clear that 
an automobile and truck are to be con- 
sidered two distinct and separate vehicles 
for registration and tax purposes. It 
does not make sense to hold that the 
legislature intended, in making entry into 
an automobile burglary, to have intended 
the word “automobile” as a general term, 
and to include automobiles, trucks, busses 
and the like. Had the legislature in- 


94-902. 


Failure to Prove Time Crime Was Com- 
mitted 

Where the information alleges night- 
time-or first degree burglary it is essential 
that the state prove the crime occurred 
during the nighttime as provided in sec- 
tion 94-905. When the evidence is that 


94-903. (11848) Penalty. 
References 


Cited in State ex rel. Nelson v. Ells- 
worth, 141 M 78, 375 P 2d 316, 318; Pe- 


(11847) Degrees of burglary. 


tended to use a general term, it would 
have used the term “motor vehicle.” Cer- 
tainly no interpretation should be given 
any word which would make an act a 
crime unless it is clear that the legisla- 
ture intended that interpretation should 
be given such word. State v. Duran, 127 
M 233, 259 P 2d 1051, 1052. (See, how- 
ever, the dissenting opinion, 127 M 233, 
259 P 2d 1051, 1054.) 


the crime took place sometime between 
3:15 a.m. and 8:00 a.m. and that on the 
particular day the sun rose at 5:56 a.m. 
a conviction of nighttime burglary cannot 
stand. State v. Fitzpatrick, 125 M 448, 
239 P 2d 529, distinguished in 135 M 139, 
144, 337 P 2d 924, 927. 


tition of McGrath, 143 M 397, 390 P 2d 
452. 


94-904. (11349) Word “enter” defined. The word “enter,” as used in 
this chapter, includes the entrance of the offender into such house, room, 
apartment, tenement, shop, warehouse, store, mill, barn, stable, outhouse, or 
other building, tent, automobile, vessel, or railroad car, or the insertion 
therein of any part of his body, or of any instrument or weapon held in his 
hand, or used or intended to be used, to threaten or intimidate the inmates, 


or to detach or remove the property. 


History: En. Sec. 823, Pen. C. 1895; 
re-en. Sec. 8623, Rev. C. 1907; re-en. Sec. 


11349, R. C. M. 1921; amd. Sec. 2, Ch. 
126, L. 1949. 


94-905 


Amendment 


The 1949 amendment inserted the words 
“store, mill, barn” and the word “automo- 
bile.” 


Repealing Clause 


Section 3 of Ch. 126, Laws 1949 re- 
pealed all acts and parts of acts in con- 
flict therewith. 


94-905. (11350) Nighttime defined. 


Operation and Hffect 

When an information charges night- 
time or first degree burglary, proof that 
the crime occurred in the period between 
sunset and sunrise is essential in order 
to convict the defendant. State v. Fitz- 
patrick, 125 M 448, 239 P 2d 529, distin- 


94-909. 
References 
Cited or applied in State ex rel. Keast 


CRIMES AND CRIMINAL PROCEDURE 


Effective Date 
Section 4 of Ch. 126, Laws 1949 pro- 
vided the act should be in effect from and 


after its passage and approval. Approved 
March 1, 1949. 


guished in 135 M 139, 144, 337 P 2d 924, 
927. 


References 

Cited in State v. Board, 135 M 139, 337 
P 2d 924, 927; State v. Moran, 142 M 423, 
384 P 2d 777. 


(11354) Carrying deadly weapon with intent to assault, etc. 


v. Distriet Court, 136 M 367, 348 P 2d 135, 
138. 


CHAPTER 10—COMMON NUISANCES—MAINTENANCE IN CONNECTION | 
WITH SELLING INTOXICATING LIQUORS—OPIUM— 
PROSTITUTION AND GAMBLING 


Section 94-1002. 


94-1001. 

Operation and Effect 

Actions for the prosecution of gambling 
laws may be prosecuted under either of 
these sections or under sections 94-2401 and 
94-2404, or under each and all of such 
sections. State ex rel. Replogle v. Joyland 
Club, 124 M 122, 220 P 2d 988, 1000. 

Fact that county attorney proceeded 


94-1002. 


(11124) Certain buildings declared nuisances. 


Certain buildings declared nuisances. 


(11123) Definition of “person” and “building.” 


under this law for abatement of gambling 
nuisance, rather than under sections 94- 
2401 and 94-2404 for criminal punishment, 
is not a matter of which the defendant 
can complain on appeal. State ex rel. 
Replogle v. Joyland Club, 124 M 122, 220 
P 2d 988, 1000. 


Every build- 


ing or place or tract of land under one ownership used for the purpose of 
lewdness, assignation, or prostitution, and every building or place or tract 
of land under one ownership wherein or upon which acts of lewdness, assig- 
nation, or prostitution are held or occur, and any building, place or tract 
of land under one ownership wherein or upon which gambling or those 
other illegal acts prohibited by chapter 24 and chapter 30, Title 94 Revised 
Codes of Montana, 1947, are carried on or occurs, contrary to any of the 
laws of the state of Montana, or wherein any wine rooms are conducted 
or maintained, contrary to the laws of the state of Montana, or wherein 
any opium or coca leaves, their salts, derivatives, and preparations thereof 
are sold or given away or used contrary to the laws of the state of Montana, 
is a nuisance which shall be enjoined, abated, and prevented as hereinafter 
provided, whether the same be a public or private nuisance. 
History: En. Sec. 2, Ch. 95, L. 1917; Amendment 
amd. Sec. 1, Ch. 76, L. 1921; re-en. Sec. The 1959 amendment inserted the words 


11124, R. C. M. 1921; amd. Sec. 1, Ch. 268, “or tract of land under one ownership” 
L. 1959. the first two times it appears and substi- 
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COMMON NUISANCES 


tuted the words “place or tract of land 
under one ownership wherein or upon 
which gambling or those other illegal acts 
prohibited by chapter 24 and chapter 30, 
Title 94 Revised Codes of Montana, 1947, 
are” for the words “wherein gambling is.” 


Repealing Clause 


Section 2 of Ch. 268, Laws 1959 re- 
pealed all acts or parts of acts in conflict 
therewith. 


Effective Date 

Section 3 of Ch. 268, Laws 1959 pro- 
vided the act should be in effect from and 
after its passage and approval. Approved 
March 16, 1959. 


Cross-Reference 


See note to sec. 94-1004. State ex rel. 
Olsen v. 30 Club, 124 M 91, 219 P 2d 307; 
State ex rel. Bergland v. Bradley, 124 
M 434, 225 P 2d 1024. 


Illegal Use of Premises by Vendee 


Where vendee-madam sought to void 
mortgage given vendor-madam on property 
used exclusively for prostitution, on the 
grounds that vendor-madam knew the 
property was to be used in violation of 
the laws and publie policy of Montana, 


94-1003. 


Procedural Rules Applicable 


A suit under the provisions of this sec- 
tion is a civil suit, and is governed by the 
same rules applicable in other injunction 
suits where no other statutory direction is 
given as to the manner in which the court 
shall proceed. State ex rel. Harrison v. 
Baker, 1385 M 180, 340 P 2d 142. 


94.1004. 


Law Applicable 


The procedure for the abatement of a 
nuisance per se provided by the statute is 
that set forth by this law and the general 
procedure for the issuance of an injunction 
in ordinary civil cases has no application. 
State ex rel. Bergland v. Bradley, 124 M 
434, 225 P 2d 1024. 


Order Quashing Injunction Appealable 

Where temporary injunction enjoining 
defendant from conducting the business 
constituting a nuisance as described in the 
complaint was quashed same day of issu- 
ance and an order issued enjoining defend- 
ant from operating “any of the games of 
chance described in the complaint con- 
trary to the laws of the State of Montana,” 
such order was appealable. State ex rel. 
Olsen v. 30 Club, 124 M 91, 219 P 2d 307, 
809, 
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94-1004 


bare knowledge of the illegal purpose was 
not sufficient to void the contract in the 
absence of more active participation on 
the part of the seller. Carroll v. Beardon, 
142 M 40, 381 P 2d 295. 


Permanent Injunction during Hearing 


A permanent injunction against the use 
of defendant’s premises as a house of pros- 
titution and an order of abatement cannot 
be granted pursuant to this section while 
a motion to strike is pending and before 
issues have been finally joined. State ex 
rel. Harrison v. Baker, 135 M 180, 340 P 
2d 142. 


Punch Boards 


Premises wherein punch boards are op- 
erated may be abated as a nuisance inas- 
much as punch boards constitute a lot- 
tery and play at lottery is gambling. Sec- 
tions 84-5701, 84-5702 (since repealed) and 
94-2401 which assume to authorize the use 
of punch boards as trade stimulators vio- 
late § 2, Art. XIX of the Montana Consti- 
tution, which prohibits the legislature from 
authorizing lotteries, and therefore are in- 
valid and do not prevent the abatement 
of the premises as a nuisance. State ex 
rel. Harrison v. Deniff, 126 M 109, 245 
P 2d 140. 


(11125) County attorney to abate nuisance, etc. 


References 


Cited or applied in Chovanak v. Mat- 
thews, 120 M 520, 188 P 2d 582, 584; 
State ex rel. Harrison v. Deniff, 126 M 
109, 245 P 2d 140. 


(11126) Verification of complaint—temporary injunction. 


Quashing Injunction Prior to Hearing 


Where complaint and affidavits showed 
prima facie that premises constituted a 
nuisance per se, it was error to quash the 
temporary injunction issued thereunder 
when defendant filed affidavit under pro- 
visions of section 93-4211, but injunction 
should have remained in effect until a 
hearing was had. State ex rel. Olsen v. 30 
Club, 124 M 91, 219 P 2d 307, 309. 


Verified Complaint 


A complaint filed by a person other than 
the county attorney, if verified on informa- 
tion and belief pursuant to section 93-3702, 
is sufficient for the issuance of a temporary 
injunction. State ex rel. Bergland v. 
Bradley, 124 M 434, 225 P 2d 1024. 


94-1007 CRIMES AND CRIMINAL PROCEDURE 


94-1007. (11129) Order of abatement—sale of fixtures, etc. 


References 


Cited or applied in State ex rel. Harri- 
son v. Baker, 135 M 180, 340 P 2d 142, 145. 


94-1009. (11131) Owner may give bond—terms of bond, etc. 
Operation and Effect ex rel. Olsen v. Crown Cigar Store, 124 M 


This section did not give authority to 310, 220 P 2d 1029, 1033. 
court to order the return of the property Bercrences 
to the owners where sheriff in executing ; . ’ 
judgment made return of no gambling _Cited or applied in State ex rel. Har- 
equipment found notwithstanding that de- 180 V. Deniff, 126 M 109, 245 P 2d 
fendants had stipulated that gambling 140, 142. 
equipment was in their possession. State 


CHAPTER 11—CRIMINAL CONSPIRACY AND ILLEGAL PRACTICES IN 
RESTRAINT OF TRADE—TRUSTS—DISCRIMIN ATIONS—POOLING 
GRAIN WAREHOUSES—DESTROYING FOOD 


Section 94-1104. Unlawful trusts and monopolies—penalty. 


94-1101. (10898) Criminal conspiracy defined and punishment fixed. 
Liability of Coconspirator References 


A coconspirator may be found guilty of Cited or applied in State v. Simon, 
a crime committed by his fellow conspira- 126 M 218, 247 P 2d 481, 485. 
tor whether the fellow conspirator is alive 


or dead, competent or incompetent, at the Collateral References 

time of his trial. State v. Alton, 139 M Bill of particulars to one accused of 

479, 365 P 2d 527, 535. conspiracy to overthrow government. 5 
ALR 2d 496. 


94-1104. (10901) Unlawful trusts and monopolies — penalty. Every 
person, corporation, stock company, or association of persons in this state, 
who, directly or indirectly, combine or form what is known as a trust, or 
make any contract with any person or persons, corporation, or stock com- 
panies, foreign or domestic, through their stockholders, directors, officers, 
or in any manner whatever, for the purpose of fixing the price or regu- 
lating the production of any article of commerce—the phrase “articles of 
commerce,” as herein employed, shall and does include not only those 
articles which are generally, popularly, and legally known as articles of 
commerce, but also gas, water, water power, electric light, and electric 
power, for whatever purpose used or employed—or of the product of the 
soil for consumption by the people, or to create or carry out any restriction 
in trade, to limit productions, or increase or reduce the price of mer- 
chandise or commodities, or to prevent competition in merchandise or 
commodities, or to fix a standard or figure whereby the price of any 
article of merchandise, commerce, or product, intended for sale, use, or 
consumption, will be in any way: controlled, or to agree, directly or in- 
directly, to add to a bid for any contract an amount, fixed by percentage 
or otherwise, for the purpose of making a refund or sharing costs of 
bidding with any other bidder, or to return a part of any amount added 
to a bid by collusive agreement among bidders to any person, association, 
organization or corporation, or to create a monopoly in the manufacture, 
sale, or transportation of any such article, or to enter into an obligation 
by which they shall bind others or themselves not to manufacture, sell, 
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ELECTION FRAUDS AND OFFENSES 94-1431 
or transport any such articles below a common standard or figure, or by 
which they agree to keep such article or transportation at a fixed or 
graduated figure, or by which they settle the price of such article, so as 
to preclude unrestricted competition, is punishable by imprisonment in 
the county jail for a period not less than twenty-four (24) hours or more 
than one (1) year, or by fine not exceeding twenty-five thousand dollars 


($25,000), or both. 
History: En. Sec. 1, Ch. 97, L. 1909; 


re-en. Sec. 10901, R. C. M. 1921; amd. Sec. 
1, Ch. 102, L. 1967. 


Amendments 

The 1967 amendment inserted “or to 
agree * * * organization or corporation” 
after “in any way controlled” and made 
minor changes in style. 


Insurance Business 


Since this section prohibits conspiracies 
in restraint of trade in the insurance busi- 


ness, federal district court, because of the 
provisions of the McCarran Act (15 U. 
S. C. §1 et seq.), would have no jurisdic- 
tion of a suit for violation of the Sherman 
and Clayton Acts involving the business of 
insurance, unless the suit fell within an 
exception to the McCarran Act. Profes- 
sional & Business Men’s Life Ins. Co. v. 
Bankers Life Co., 163 F Supp 274, 280. 


References 


MeNussen v. Graybeal, 146 M 173, 405 
P 2d 447. 


CHAPTER 12—CRUELTY TO ANIMALS 


Section 94-1201. Overdriving animals. 

94-1201. (11508) Overdriving animals. Every person who overdrives 
or overloads, tortures or cruelly beats or unjustifiably injures, maims, muti- 
lates or kills any animal, whether wild or tame, and whether belonging to 
himself or another, or deprives any animal of necessary food or drink, or 
shelter, in the case of household pets, or neglects or refuses to furnish it 
such food or drink, or shelter, in the case of household pets, or causes, 
procures or permits any animal to be overdriven, overloaded, tortured, 
cruelly beaten or unjustifiably injured, maimed, mutilated or killed, or to 
be deprived of necessary food or drink, or shelter, in the case of household 
pets, or who willfully instigates or in any way engages in any act of 
cruelty to any animal, is guilty of a misdemeanor. 


History: Ap. p. Sec. 144, p. 213, Ban- 1921; amd. Sec. 1, Ch. 131, L. 1965; Cal. 
nack Stat.; re-en. Sec. 172, p. 309, Cod. Pen. C. Sec. 597. 
Stat. 1871; re-en. Sec. 172, 4th Div. Rev. 
Stat. 1879; amd. Sec. 1, p. 2, L. 1881; re-en. 
Sec. 215, 4th Div. Comp. Stat. 1887; en. 
Sec. 1090, Pen. C. 1895; re-en. Sec. 8774, 
Rev. C. 1907; re-en. Sec. 11508, R. C. M. 


Amendment 

The 1965 amendment inserted “or shel- 
ter, in the case of household pets” follow- 
ing “food or drink” in three places. 


CHAPTER 14—ELECTION FRAUDS AND OFFENSES—CORRUPT PRACTICES ACT 


Section 94-1431. Accounts of expenditures by political committees and other persons— 


statement. 


94-1475. Political literature to contain name of officer of organization or per- 
son publishing and producing. 
94-1476. Violation of preceding section a misdemeanor. 
94-1431. (10777) Accounts of expenditures by political committees and 


other persons—statement. (1) Every political committee shall have a 
treasurer, who is a voter, and shall cause him to keep detailed accounts 
of all its receipts, payments, and liabilities. Similar accounts shall be kept 
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94-1454 CRIMES AND CRIMINAL PROCEDURE 


by every person, who in the aggregate receives or expends money or in- 
eurs liabilities to the amount of more than fifty dollars ($50) for political 
purposes, and by every political agent and candidate. Such accounts shall 
cover all transactions in any way affecting or connected with the political 
canvass, campaign, nomination, or election concerned. 

(2) “Every person receiving or expending money or incurring liability 
by authority or in behalf of or to promote the success or defeat of such 
committee, agent, candidate, or other person or political party or organi- 
zation, shall, on demand, and in any event within fourteen (14) days after 
such receipt, expenditure, or inecurrence of lability, give such treasurer, 
agent, candidate, or other person on whose behalf such expense or liability 
was incurred a detailed verified account thereof. Every payment shall be 
accounted for by a receipted bill stating the particulars of expense. Every 
voucher, receipt, and verified account hereby required shall be a part of the 
accounts and files of such treasurer, agent, candidate, or other person, and 
shall be preserved for six (6) months after the election to which it refers. 


(38) Any person not a candidate for any office or nomination who ex- 
pends money or value to an amount greater than fifty dollars ($50) in 
any campaign for nomination or election, to aid in the election or defeat 
of any candidate or candidates, or party ticket, or measure before the 
people, shall, within ten (10) days after the election in which said money 
or value was expended, file with the secretary of state in the case of a 
measure voted upon by the people, or of state or district offices for dis- 
tricts composed of one (1) or more counties, or with the county clerk for 
county offices, and with the city clerk, auditor, or recorder for municipal 
offices, a verified itemized statement of such receipts and expenditures for 
every sum paid in excess of five dollars ($5), and shall at the same time 
deliver to the candidate or treasurer of the political organization whose 
success or defeat he has sought to promote, a duplicate of such statement 
and a copy of such receipts. 


(4) The books of account of every treasurer of any political party, com- 
mittee, or organization, during an election campaign, shall be open at all 
reasonable office hours to the inspection of the treasurer and chairman of 
any opposing political party or organization for the same electoral dis- 
trict; and his right of inspection may be enforced by writ of mandamus 
by any court of competent jurisdiction. 


History: En. Sec. 12, Init. Act, Nov. into subsections, omitted the requirement 
1912; re-en. Sec. 10777, R. C. M. 1921; of submitting vouchers for expenditures 


amd. Sec. 1, Ch. 41, L. 1969. over $5 with expense statements, inserted 
LE requirement that accounts be verified, and 
Amendments made minor changes in style. 


The 1969 amendment divided the section 


94-1454. (10800) Political criminal libel. 


Compiler’s Note 


This section may be partially superseded 
by sec. 94-1475. 


94-1475. Political literature to contain name of officer of organization 
or person publishing and producing. It shall be unlawful for any person 
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FALSIFYING EVIDENCE 94-1705 
to publish, print, mimeograph, type or otherwise produce any dodger, bill, 
handbill, pamphlet or other document which is designed to aid, injure or 
defeat any candidate or any political party or organization or measure 
before the people unless it is stated therein the name of the chairman or 
secretary, or the names of the other officers of the political or other organi- 
zation publishing, printing, mimeographing, typing or otherwise producing 
such dodger, bill, handbill, pamphlet or other document or the name of 
some voter who is responsible therefor with his residence and street address, 
if any, together with the name of the publisher, printer or the producer 
thereof with his residence and street address, if any, or his place of business. 


History: En. Sec. 1, Ch. 74, L. 1951. officers of the political or other organiza- 


Title of Act 


An act making it unlawful for any 
person to publish, print, mimeograph, type 
or otherwise produce any dodger, bill, hand- 
bill, pamphlet or other document designed 
to aid, injure or defeat any candidate or 
any political party or organization or 
measure before the people, unless it is 
stated therein the name of the chairman 


tion producing the same, or the name of 
some voter who is responsible therefor 
with his residence and street address, if 
any, together with the name of the pub- 
lisher, printer or other producer thereof 
with his residence and street address, if 
any, or his place of business, and providing 
that violation thereof shall constitute a 
misdemeanor, and repealing all acts and 
parts of acts in conflict herewith. 


or secretary, or the names of the other 


94-1476. Violation of preceding section a misdemeanor. Any person 
who shall violate the provisions of this act shall be guilty of a misdemeanor. 


History: En. Sec. 2, Ch. 74, L. 1951. Collateral References 
Elections@=309. 


Repealing Clause 29 C.J.S. Elections § 334. 


Section 3 of Ch. 74, L. 1951 repealed all 
acts and parts of acts in conflict therewith. 


CHAPTER 15—EMBEZZLEMENT AND OTHER OFFENSES BY PUBLIC OFFICERS 
94-1503. (11320) “Public moneys” defined. 


Cross-References 


Judgments, etc., how pleaded, sec. 94- 
6415. 


CHAPTER 16-—EXTORTION 
94-1601. (11389) Extortion defined. 


Cross-References 
Extortion by telephone, sec. 94-35-221.5. 


CHAPTER 17—FALSIFYING EVIDENCE 
94-1705. (10895) 


Secreting Witness 


Accused’s attempt to hide state’s witness 
and to intimidate her could have been 


Preventing or dissuading witness from attending. 
grounds for prosecution under this stat- 


ute. State v. Crockett, 148° M 402,421 P 
2d 722. 
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94-1805 CRIMES AND CRIMINAL PROCEDURE 


CHAPTER 18—FALSE PERSONATION AND CHEATS 


Section 94-1805. Obtaining money, property or services by false pretenses. 

94-1822. Inducing engagement as an advertising agency for sale of real prop- 
erty by misrepresentation of fact concerning services—penalty. 

94-1823. Unlawful to obtain credit, goods, or service by false use of credit 
device. 

94-1824. Unlawful to obtain communication service without intention to pay. 

94-1825. Theft or unlawful retention of credit device. 

94-1826. Unlawful possession of counterfeit or stolen credit device. 

94-1827. Notice may be in person or in writing. 

94-1828. Use of false device as evidence of knowledge of falsity. 

94-1829. Credit device violation as misdemeanor or felony. 

94-1830. Communications originating or terminating in state. 

94-1831. Obtaining accommodations with intent to defraud. 


94-1805. (11410) Obtaining money, property or services by false pre- 
tenses. Every person who knowingly and designedly, by false or fraudu- 
lent representation or pretenses, defrauds any other person of money or 
property, including evidence of indebtedness, or who knowingly and de- 
signedly obtains the service of another by false or fraudulent representa- 
tion or pretenses, or who causes or procures others to report falsely of his 
wealth or mercantile character, and by thus imposing upon any person 
obtains credit, and thereby fraudulently receives services or gets: into 
possession of money or property, is punishable in the same manner and to 
the same extent as for larceny of the money or the value of the property 
or services so obtained. 


History: En. Sec. 933, Pen. C. 1895; operations; fact that defendant had not 
re-en. Sec. 8683, Rev. C. 1907; amd. Sec. 1, received check made out to him personally 
Ch. 60, L. 1921; re-en. Sec. 11410, R. C. did not mean that element of crime of 
M. 1921; amd. Sec. 1, Ch. 130, L. 1959. obtaining money by false pretenses had 
Cal. Pen. C. Sec. 532. not been established. State v. Lagerquist, 
— M —, 445 P 2d 910. 


Amendment 
The 1959 amendment inserted the words Complaint in Justice Court 
“or who knowingly and designedly obtains Use of term “feloniously” in complaint 


the service of another by false or fraudu- in justice court charging defendant with 
lent representation or pretenses”; inserted offense of obtaining money by false pre- 
the words “receives services or’ and sub- tenses was not reversible error where com- 
stituted the words “the value of the prop- plaint specifically stated that offense 
erty or services” for the word “property.” charged was misdemeanor. Petition of 
Brown, 150 M 483, 436 P 2d 693. 


Application 

A defendant charged under section 94- Evidence of an Offense Not Charged in 
1806 with obtaining property by means of ‘the Information - 
a confidence game cannot be convicted on When a county officer is charged with 


evidence which shows that the defendant collecting illegal fees, by presenting a 
obtained such property “by false or fraud- claim under the name of another to the 
ulent representation or pretenses” under county for work which was within his 
this section because such crimes are sep- duties as county surveyor it was prejudi- 
arate and distinct offenses. State v. Allen, cial error for the court to admit evidence 
128 M 306, 275 P 2d 200, 201. (Dissenting of another claim submitted by the county 
opinions, 128 M 306, 275 P 2d 200, 205, surveyor to the county which offense was 


206.) not charged in the information (Justices 
: é Bottomly and Angstman dissenting). State 
Check Payable to Defendant's Wife v. Hale, 126 M 326, 249 P 24 495, 496. 
Money received in form of check pay- , 
able to defendant’s wife was money re- Information 
ceived by defendant in light of evidence Where a statute uses general or generic 


that family was living together, that words in defining the offense the informa- 
money was used for household support of tion or indictment bottomed upon that 
family and that defendant’s wife acted in statute must specify the particular facts 
secretarial capacity in defendant’s business which constitute the offense. State v. Hale, 
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FALSE PERSONATION AND CHEATS 


129 M 449, 291 P 2d 229, 232, distinguished 
in 135 M 449, 453, 340 P 2d 157, 160, over- 
ruled on another point, 142 M 459, 462, 384 
P 2d 749. (Dissenting opinion, 129 M 449, 
291 P 2d 229, 236.) 

An information may be drawn consistent 
with this section which is not vulnerable 
to the objection that it is bad for duplicity 
for charging an offense under section 94- 
3908 (presenting fraudulent claim to a 
county). State v. Hale, 129 M 449, 291 P 2d 
229, 234, overruled on another point, 142 
M 459, 462, 384 P 2d 749. (Dissenting 
opinion, 129 M 449, 291 P 2d 229, 236.) 

Information which avers only that the 
defendant made a “false” or “fraudulent” 
representation is not sufficient. It must 
expressly allege the facts which made the 
stated pretense false. State v. Hale, 129 M 
449, 291 P 2d 229, 231, overruled on an- 
other point, 142 M 459, 462, 384 P 2d 749. 
(Dissenting opinion, 129 M 449, 291 P 2d 


229, 236.) 
To characterize a representation as 
“false” or “fraudulent” does not sufiice 


to state the offense. The particulars in 
which the representations relied upon are 
false must appear from facts directly and 
positively set out. State v. Hale, 129 M 
449, 291 P 2d 229, 232, overruled on an- 
other point, 142 M 459, 462, 384 P 2d 749. 
(Dissenting opinion, 129 M 449, 291 P 2d 
229, 236.) 


Lesser Included Offenses 


Crimes under Packaged Commodities Of- 
fered for Sale Act (90-601 et seq., since 
repealed) and under False Weights and 
Measures Act (94-1901 et seq.), both mis- 
demeanors, were not lesser and included 
offenses of felony of obtaining money by 
false pretenses since misdemeanor statutes 
require “sale” while felony statute does 
not; in order for offense to be lesser and 
included within another offense which is 
greater, it is necessary that greater offense 
include every element of lesser offense plus 
other elements; although conduct might 


94-1806. (11411) Confidence games. 


Application 

Where evidence disclosed that all the 
defendant did, to induce the complaining 
witness to give him the ring, was, after 
she had broached the subject of oil wells, 
to say, in effect that he had an oil well in 
Louisiana from which he received $800 a 
month income, and that he would cut her 
in for $200 of that income. The jury 
could assume such statements were false, 
since, according to the complaining wit- 
ness, neither the first $200 due July 15th, 
nor any other was ever paid to her. De- 
fendant should have been _ prosecuted 
under section 94-1805 “obtaining money or 
property by false pretenses,” not under 


iy 


94-1806 


also have been chargeable under misde- 
meanor statutes, defendant was properly 
charged with felony of obtaining money or 
property by false pretenses since state has 
discretionary power to choose under which 
law it will charge a defendant and fact 
that there is an area in which two statutes 
overlap in prohibiting same act does not 
mean that defendant can only be prose- 
cuted under the statute providing the 
lesser penalty. State v. Lagerquist, — M 
—, 445 P 2d 910. 


Operation and Effect 


When a county officer is charged with 
collecting illegal fees by presenting a 
claim under the name of another to the 
county for work which was within his 
duties as county surveyor, the public poli- 
ey of this state under section 94-5516 is 
that, as a matter of defense, the county 
officer is entitled to offer evidence of his 
good faith or honest mistake and the 
value received by the county. State v. 
Hale, 126 M 326, 249 P 2d 495, 496. 


Sufficiency of Evidence 


Evidence that defendant exchanged bank 
draft in amount of $800 for victim’s car 
when defendant had only $300 in bank 
was sufficient to sustain conviction for 
obtaining property by false pretenses even 
though victim never transferred automo- 
bile title to defendant. State v. Love, 151 
M 190, 440 P 2d 275. 


References 


Cited or applied in State v. Keller, 
126 M 142, 246 P 2d 817, 821. 


Collateral References 

Obtaining payment by debtor on valid 
indebtedness by false representation as 
criminal false pretenses. 20 ALR 2d 1266. 


False representations as to income, 
profits, or productivity of property as 
fraud. 27 ALR 2d 14. 


this section “confidence games.” State v. 
Allen, 128 M 306, 275 P 2d 200, 205. (Dis- 
senting opinions, 128 M 306, 275 P 2d 200, 
205, 206.) 


Confidence or Bunco Game 


It is a crime to obtain or attempt to ob- 
tain money by the use of a confidence 
game. State v. Hale, 134 M 131, 328 P 2d 
930, 934. 


Construction of Statute 


The element of confidence must be pres- 
ent in order to maintain an action under 
this section. State v. Hale, 134 M 131, 328 
P 2d 930, 934. 


94-1822 


The confidence games described in this 
section are those whereby an elaborate 
scheme is developed to play upon the cre- 
dulity or sympathy or some other trait of 
the victim. State v. Hale, 134 M 131, 328 
P 2d 930, 934. 


Operation and Effect 


A defendant charged under this section 
with obtaining property by means of a 
confidence or bunco game cannot be con- 
vieted on evidence which shows that de- 


CRIMES AND CRIMINAL PROCEDURE 


or fraudulent representation or pretenses” 
under section 94-1805, because such crimes 
are separate and distinet offenses. State 
vy. Allen, 128 M 306, 275 P 2d 200, 201. 
(Dissenting opinions, 128 M 306, 275 P 2d 
200, 205, 206.) 


Separate and Distinct Crime 


This statute covers a separate and dis- 
tinct crime from that covered by section 
94-2406. State v. Hale, 134 M 131, 328 P 2d 
930, 934. 


fendant obtained such property “by false 


94-1822. Inducing engagement as an advertising agency for sale of 
real property by misrepresentation of fact concerning services—penalty. 
Any person engaged or purporting to be engaged as an advertising agency 
for real property who accepts or solicits money or other considerations for 
himself or for any other person, in connection with the execution by an 
owner of real property of any contract whereby such owner authorizes 
such person to serve as an advertising agency for the sale of such property, 
and who for the purpose of inducing the owner of such property to enter 
into such a contract makes or procures the making of any oral or written 
representation of fact with respect to the nature or extent of the services 
to be rendered for or on behalf of such owner by any such person under 
such contract, with reasonable ground for belief that such representation 
is not true, or who refrains from disclosing to such owner, any matter of 
fact pertinent to the nature or extent of the services to be rendered for or 
on behalf of such owner by any such person under such contract is guilty 
of a felony and shall be imprisoned for not less than one (1) year nor more 
than five (5) years. 


History: En. Sec. 1, Ch. 125, L. 1959. 


Title of Act 


An act declaring that the acceptance or 
solicitation of money or other considera- 
tions in connection with any contract for 
the advertising of real property by mis- 


Repealing Clause 

Section 2 of Ch. 125, Laws 1959 re- 
pealed all acts and parts of acts in con- 
flict therewith. 

Cross-Reference 

Real Estate License Act to be construed 


representation or by failing to disclose 
facts pertinent to such contract is a felony 
and prescribing a penalty; containing a 
repealing clause. 


as supplemental to this section, sec. 66-1946. 


94-1823. Unlawful to obtain credit, goods, or service by false use of 
credit device. It shall be unlawful for any person knowingly to obtain or 
attempt to obtain credit, or to purchase or attempt to purchase any goods, 
property or services, by the use of any false, fictitious, counterfeit or ex- 
pired credit card, telephone number, credit number or other credit device, 
or by the use of any credit card, telephone number, credit number or other 
eredit device of another without the authority of the person to whom such 
card, number or device was issued, or by the use of any credit card, tele- 
phone number, credit number or other credit device in any case where such 
ecard, number or device has been revoked and notice of revocation has been 
given to the person to whom issued. ? 

History: En. Sec. 1, Ch. 185, L. 1965. Title of Act 
An act making it unlawful to obtain 
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or attempt to obtain goods, property or credit cards or other false or fraudulent 
services by false or fraudulent use of means, and providing penalties therefor. 


94-1824. Unlawful to obtain communication service without intention 
to pay. It shall be unlawful for any person to obtain or attempt to obtain, 
by the use of any fraudulent scheme, device [,] means or method, tele- 
phone or telegraph service or the transmission of a message, signal or other 
communication by telephone or telegraph, or over telephone or telegraph 
facilities with intent to avoid payment of charges therefor. 

History: En. Sec. 2, Ch. 185, L. 1965. 


94-1825. Theft or unlawful retention of credit device. It shall be un- 
lawful for any person to steal, take or remove a eredit card or credit 
device from the person or possession of the person to whom issued, or, to 
retain or secrete a credit card or credit device without the consent of the 
person to whom issued, with the intent of using, delivering, circulating or 
selling or causing said card or device to be used, delivered, circulated or 
sold without the consent of the person to whom issued. 

History: En. Sec. 3, Ch. 185, L. 1965. 


94-1826. Unlawful possession of counterfeit or stolen credit device. It 
Shall be unlawful for any person to have in his possession or under his 
control or to receive from another person any forged, altered, counterfeited, 
fictitious or stolen credit card or credit device with the intent to use, 
deliver, circulate or sell the same, or to permit or cause to procure the same 
to be used, delivered, circulated or sold, knowing the same to be forged, 
altered, counterfeited, fictitious or boler 

History: En. Sec. 4, Ch. 185, L. 1965. 


94-1827. Notice may be in person or in writing. The word “notice” as 
used in section 1 [94-1823] of this act shall be construed to include either 
notice given in person or notice given in writing to the person to whom the 
number, card or device was issued. 

History: En. Sec. 5, Ch. 185, L. 1965. 


94-1828. Use of false device as evidence of knowledge of falsity. The 
presentation or use of a false, fictitious, counterfeit, expired, unauthorized 
or revoked credit card, telephone number, credit number or other credit 
device for the purpose of obtaining credit or the privilege of making a 
deferred payment for the article or service purchased shall be evidence of 
knowledge that the said credit device is false, fictitious, counterfeit, ex- 
pired, or its use is unauthorized or revoked. 

History: En. Sec. 6, Ch. 185, L. 1965. 


94-1829. Credit device violation as misdemeanor or felony. Any person 
who violates any provision of sections 1, 2, 3 or 4 [94-1823, 94-1824, 94-1825 
or 94-1826] of this act shall be guilty of a misdemeanor, punishable as pro- 
vided by law therefor; provided, however, that if the value of the goods or 
services obtained through a violation of the provisions of section 1 or 2 
[94-1823 or 94-1824] of this act amounts to the sum of fifty dollars ($50) 
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or more, or if the value of the goods or services obtained through a series 
of violations of section 1 or 2 [94-1823 or 94-1824] of this act committed 
within a period not exceeding six (6) months amounts in the aggregate to 
the sum of $50.00 or more, any such violation or violations shall constitute 
a felony and shall be punishable as provided by law therefor. 

History: En. Sec. 7, Ch. 185, L. 1965. 


94-1830. Communications originating or terminating in state. Sections 
1 and 2 [94-1823 and 94-1824] of this act shall apply when the telephone 
or telegraph service or message, signal or other communications by tele- 
phone or telegraph or over telephone or telegraph facilities either orig- 
inates or terminates, or both originates and terminates in this state. 
History: En. Sec. 8, Ch. 185, L. 1965. 


94-1831. Obtaining accommodations with intent to defraud. (1) Any 
person who, with intent to defraud, obtains food, lodging or other accom- 
modations at any hotel, apartment house, inn, rooming or boarding house, 
tourists’ campground, mobile home park, motel, hospital, restaurant or 
eafe, or who, after having obtained such food, lodging or other accommoda- 
tions at any such place, surreptitiously removes his baggage and clothing 
from the place, without first paying or tendering payment for the food, 
lodging or other accommodations, is guilty of a misdemeanor, and, upon 
conviction thereof, shall be punished by imprisonment not exceeding 
three (8) months or by a fine not exceeding one hundred dollars ($100), 
or both. 


(2) Proof of any of the following facts is prima facie evidence of 
the fraudulent intent referred to in subsection (1) of this act: 


(a) Lodging, food or other accommodations were obtained by false 
pretense or by false or fictitious show or pretense of any baggage or 
other property. 


(b) The person failed or refused to pay for the food, lodging or other 
accommodations upon demand. 


(c) The person made, drew and gave in payment for the food, lodg- 
ing or other accommodations any check or draft on which payment was 
refused. 


(d) The person departed without paying or offering to pay for the 
food, lodging or other accommodations. 


(e) The person surreptitiously removed or attempted to remove his 
baggage. 
History: En. Sec. 1, Ch. 135, L. 1967. to defraud; and repealing section 94-3550, 


Title of Act R. C. M. 1947. 

An act making it unlawful for any per- Repealing Clause 
son to obtain, with intent to defraud, Section 2 of Ch. 135, Laws 1967 read 
food, lodging or other similar accommo- “Section 94-3550, R. C. M. 1947, is re- 
dations; enumerating circumstances which pealed.” . 
constitute prima facie evidence of intent 
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FORGERY AND COUNTERFEITING 


94-2001 


CHAPTER 19—FALSE WEIGHTS AND MEASURES 


94-1902. 


False Pretenses 


Crimes under Packaged Commodities Of- 
fered for Sale Act (90-601 et seq., since 
repealed) and under False Weights and 
Measures Act (94-1901 et seq.), both mis- 
demeanors, were not lesser and ineluded 
offenses of felony of obtaining money by 
false pretenses since misdemeanor statutes 
require ‘“sale’ while felony statute does 
not; in order for offense to be lesser and 
included within another offense which is 
greater, it is necessary that greater offense 
include every element of lesser offense plus 


(11429) Using false weights or measures. 


other elements; although defendant’s con- 
duct might have been chargeable under 
misdemeanor statutes, charge of obtaining 
money or property by false pretenses, a 
felony, was nonetheless proper since state 
has discretionary power to choose under 
which law it will charge a defendant and 
fact that there is an area in which 
two statutes overlap in prohibiting same 
act does not mean that defendant can 
only be prosecuted under the statute pro- 
viding the lesser penalty. State v. Lager- 
quist, — M —, 445 P 2d 910. 


CHAPTER 20—FORGERY AND COUNTERFEITING 


Section 94-2014. Production of false identification documents. 


94-2001. 


Cross-Reference 


State tax stamps, counterfeiting, sec. 
94-35-260. 


Act Committed by Indian on Indian Res- 
ervation 


State court was without jurisdiction to 
try an Indian for forgery of a check 
where the Indian attempted to cash the 
check on a store located within the bound- 
aries of an Indian Reservation. The de- 
fendant is still a ward of the federal gov- 
ernment and is still under the exclusive 
jurisdiction of the federal government for 
all acts and crimes defined and made pun- 
ishable by the laws of Congress, when 
committed within the exterior boundaries 
of an Indian reservation. State ex rel. 
Bokas v. District Court, 128 M 37, 270 P 
2d 396. 


Essential Elements 


The essential elements of forgery are a 
false making of an instrument in writing, 
a fraudulent intent, and a writing which, 
if genuine, apparently might be of legal 
efficacy or the foundation of legal liabil- 
ity. State v. Cooper, 146 M 336, 406 P 
2d 691; State v. Phillips, 147 M 334, 412 
P 206205. 


General Intent 


The intent required under this section, 
as controlled by section 94-105, has to be 
a general intent only. State v. Cooper, 146 
M 336, 406 P 2d 691. 


Non-negotiable Instruments 


The fact that a warrant is non-nego- 
tiable does not affect the question as to 
whether one who passes it when contain- 
ing a known forged indorsement is guilty 
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(11355) Forgery of wills, conveyances, etc. 


of forgery. State v. Phillips, 127 M 381, 
264 P 2d 1009, 1011. 


Passing of Auditor’s Warrant 


The statute when speaking of indorse- 
ments while not specifically mentioning 
auditors’ warrants does cover “orders.” 
The indorsement of an auditor’s warrant 
amounts to the indorsement of an order 
within the meaning of the statute. State 
v. Phillips, 127 M 381, 264 P 2d 1009, 
1011. 


Substantial Evidence 


Where it was shown at trial that de- 
fendant did not know checks paid to him 
for fixing car were forged, combined evi- 
dence was not substantial to overcome the 
presumption of innocence in proving that 
defendant had a fraudulent intent at the 
time he cashed the checks. State v. Phil- 
lips, 147 M 334, 412 P 2d 205. 


Testimony of Person Forging Indorse- 
ment as Corroboration 

The testimony of the person who forged 
the indorsement on a warrant and who 
was not implicated in the matter of 
passing or uttering the instrument is 
corroborating evidence to the testimony 
of an accomplice of the defendant charged 
with uttering the forged instrument, since 
the person who forged the indorsement is 
not an accomplice to the defendant who 
uttered the instrument as the making of 
the instrument and the uttering of it 
are two separate crimes although they 
both constitute forgery. State v. Phil- 
lips, 127 M 381, 264 P 2d 1009, 1014. 
(See, however, the dissenting opinions in 
127 M 381, 264 P 2d 1009, 1016, 1018.) 


94-2004 


Unnecessary for Instrument to Create 
Civil Liability 

It is not necessary that the forged in- 
strument should create civil liability be- 
fore it can be held to be forgery. State 
v. Phillips, 127 M 381, 264 P 2d 1009, 
TOT. 


Uttering Forged Instrument 


“Uttering”’ a forged instrument consists 
in offering to another the forged instru- 


94-2004. 
References 
Cited in State v. Brown, 136 M 382, 351 


94-2006. 
References 
Cited or applied in State v. Rother, 130 


94-2007. 


Jurisdiction of Offense 


An enrolled member of an Indian tribe 
was subject to prosecution in state court 
for forgery where check was obtained 
from Indian agency office on reservation 
but was cashed in a town outside the 
boundaries of the reservation. Petition of 
Fox, 141 M 189, 376 P 2d 726, 727. 

The crime of forgery is committed in 
the place where the false, forged or coun- 
terfeit check is passed as true and genuine 
and the origin of the check has no bearing 
upon the crime. Petition of Fox, 141 M 
189, 376 P 2d 726. 


Passing False Check 


The crime of forgery encompasses the 
passing of a check as true and genuine 
when in fact it is false, forged or counter- 
feit. Petition of Fox, 141 M 189, 376 P 2d 
726. 


94-2008. 
References 
Cited or applied in State v. Rother, 130 


94-2010. 
References 
Cited or applied in State v. Rother, 130 


94-2012. 
References 
Cited or applied in State v. Rother, 130 


94-2014. Production of false identification documents. 


(11361) Making, passing or 


CRIMES AND CRIMINAL PROCEDURE 


ment with knowledge of the falsity of the 
writing and with intent to defraud. State 
v. Cooper, 146 M 336, 406 P 2d 691. 

One possessed of fraudulent intent who 
either writes a forged instrument, or who 
knowingly utters a forged instrument, 
each act being separate and distinct from 
the other, or who commits both acts, is 
guilty of forgery. State v. Cooper, 146 M 
336, 406 P 2d 691. 


(11358) Punishment of forgery. 


P 2d 219, 222; State v. Cooper, 146 M 336, 
406 P 2d 691. 


(11360) Possessing or receiving forged or counterfeit bills, etc. 


M 357, 303 P 2d 393 at 406 (dissenting 
opinion). 


uttering fictitious bills, etc. 


Questions for Jury 


Where defendant was charged with the 
crime of uttering and delivering a fic- 
titious check, the intent to defraud and 
defendant’s knowledge of the fictitious 
character of the check were questions for 
the jury. State v. Johnston, 140 M 111, 
367 P 2d 891, 893. 


Restitution 


It is no defense under this section that 
defendant has made restitution. State v. 
Johnston, 140 M 111, 367 P 2d 891, 893. 


References 


Cited or applied in State v. Rother, 130 
M 357, 303 P 2d 393 at 406 (dissenting 
opinion); State v. Heiser, 146 M 413, 407 
P 2d 370. 


(11362) Counterfeiting coin, bullion, etc. 


M 357, 303 P 2d 393 at 406 (dissenting 
opinion). 


(113864) Possessing or receiving counterfeit coin, bullion, etc. 


M 357, 303 P 2d 393 at 406 (dissenting 
opinion). 


(11866) Counterfeiting railroad tickets, etc. 


M 357, 303 P 2d 393 at 406 (dissenting 
opinion), 


Any person 


who knowingly procures or assists in the production, procurement, or 


GAMBLING 


94-2401 


distribution of any document falsely designating the age or identity of 
any person shall be guilty of a misdemeanor. 


History: En. Sec. 1, Ch. 169, L. 1967. 


Title of Act 
An act specifying a penalty if a person 


knowingly procures or assists in the pro- 
duction, procurement, or distribution of 
any document falsely designating the age 
or identity of any person. 


CHAPTER 23—FRAUDS IN MANAGEMENT OF CORPORATIONS 


94-2317. (11454) Same. 


Compiler’s Notes 
Sections 15-1701 to 15-1708, referred to 


in this section in the parent volume, were 
repealed by Sec. 148, Ch. 300, Laws 1967. 


CHAPTER 24—GAMBLING 


Section 94-2429. 


94-2430. Slot machine defined. 
94-2431. Person or persons defined. 
94-2432, 


Slot machines—possession unlawful. 


Penalty for possession or permitting use of slot machine. 


94-2401. (11159) Gambling games prohibited—penalty, etc. 


Compiler’s Note 


That part of this section which relates 
to slot machines is probably superseded by 
‘secs. 94-2429 to 94-2432. 


Cross-Reference 


See note to sec. 94-2403. State v. Israel, 
124 M 152, 220 P 2d 1003, 1011. 


Constitutionality 


This act and sections 84-5701, 84-5702 
(since repealed) authorizing and licensing 
so-called trade stimulators is void and in- 
valid as violative of § 2, Art. XIX of the 
Montana Constitution, which prohibits the 
legislature from authorizing lotteries. State 
ex rel. Harrison v. Deniff, 126 M 109, 245 
P 2d_ 140, 141, 142. 


Construction of Amendment 


The 1937 amendment to this section 
which added the licensing provisions did 
not affect section 94-2404. State ex rel. 
Replogle v. Joyland Club, 124 M 122, 220 
P 2d 988, 996. 


Prosecution of Gambling Laws 


Actions for violation of the gambling 
laws may be prosecuted under either this 
section and section 94-2404 or under section 
94-1001 et seq., the abatement law, or 
under each and all of such sections. State 
ex rel. Replogle v. Joyland Club, 124 M 
122, 220 P 2d 988, 1000. 


' Religious, Fraternal and Charitable Or- 
ganizations 

Religious, fraternal and charitable or- 
ganizations and private homes are by 
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section 94-2403 exempt from the payment 
of license fees but are not exempt from 
the provisions of this act which existed 
prior to the 1937 amendment. State ex 
rel. Replogle v. Joyland Club, 124 M 122, 
220 P 2d 988, 996; State v. Israel, 124 
M 152, 220 P 2d 1003, 1011. 


Slot Machines 


Slot machines are not included among 
the enumerated “hickey” games nor among 
the “trade stimulators” from which the 
ban was lifted by the 1937 amendment 
known as the “Hickey Law.” State v. 
Israel, 124 M 152, 220 P 2d 1003, 1010; 
State ex rel. Olsen v. Crown Cigar Store, 
124 M 310, 220 P 2d 1029, 1032. 


Information charging defendant with the 
operation of slot machines was not subject 
to demurrer as not charging an offense. 
State v. Israel, 124 M 152, 220 P 2d 1003, 
1009. 


This section, banning the possession of 
slot machines, has not been repealed by 
sections 84-3601 to 84-3610 (since repealed). 
State v. Engle, 124 M 175, 220 P 2d 1015, 
1016; State ex rel. Olsen v. Crown Cigar 
Store, 124 M 310, 220 P 2d 1029, 1032. 


The ban against slot machines was not 
lifted by sections 84-5701 and 84-5702 
(since repealed). State ex rel. Olsen v. 
Crown Cigar Store, 124 M 310, 220 P 2d 
1029, 1032. 


The operation of all slot machines is 
prohibited to all persons without exception. 
State ex rel. Olsen v. Crown Cigar Store, 
124 M310, 220 P 2d 1029, 1032. 


94-2403 


References 

Cited or applied in State v. Read, 124 
M 184, 220 P 2d 1020; State v. Tursich, 
127 M 504, 267 P 2d 641, 642; State v. 
Porter, 130 M 299, 300 P 2d 952. 


94-2403. 


Construction 

The words “this act” in this section mean 
the licensing provisions of section 94-2401 
which were added by the 1937 Act but not 
the remainder of such section which was in 
existence prior to such 1937 amendment. 
State ex rel. Replogle v. Joyland Club, 
124 M 122, 220 P 2d 988, 996. 


94-2404. 


Cross-Reference 


See note to sec. 94-2401. State ex rel. 
Replogle v. Joyland Club, 124 M 122, 220 
P 2d 988, 1000. 


Effect of Other Laws 


This section was not affected by the 1937 
amendment to section 94-2401. State ex 
rel. Replogle v. Joyland Club, 124 M 122, 
220 P 2d 988, 996; State ex rel. Olsen v. 
Crown Cigar Store, 124 M 310, 220 P 2d 
1029, 1032. 


94-2406. 


Confidence or Bunco Game 


Any game which is by this statute out- 
lawed, may be a confidence or bunco game, 
for the design and conduct of those who 
use it gives it its character under this 
statute. State v. Hale, 134 M 131, 328 P 
2d 930, 936. 


Gambling Devices 


The games described in this section are 
purported gambling devices so contrived, 
although masked as legitimate operations, 
to bilk the victim of his wager by manipu- 
lation. These games do not depend upon 
the active or passive emotions of the vic- 
tim. State v. Hale, 134 M 131, 328 P 2d 
930, 934. 


“Morocco” 


Defendant who used and dealt with 
game of “Morocco,” a confidence game 
and bunco game, to win money from his 
victim was properly convicted of the 
crime prohibited by this section. State v. 
Hale, 134 M 131, 328 P 2d 930, 934, 935. 


94-2409. 


Operation and Effect 

Any article, machine or apparatus main- 
tained or kept in violation of any of the 
provisions of sections 94-2401 or 94-2404 
is a publie nuisance. State ex rel. Olsen v. 
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Collateral References 

Entrapment to commit offense with 
respect to gambling or lotteries. 31 ALR 
2d 1212. 


Organizations excluded from act. 


Slot Machines 

There is nothing in this law that makes 
it lawful for any person or any religious, 
fraternal or charitable organization, or any 
private home to run, conduct or keep any 
slot machine within the state of Montana. 
State v. Israel, 124 M 152, 220 P 2d 
1008, 1011. 


(11160) Possession of gambling implements prohibited. 


This section, banning the possession of 
slot machines, has not been repealed by 
sections 84-3601 to 84-3610 (since re- 
pealed). State v. Engle, 124 M 175, 220 P 
2d 1015, 1016; State ex rel. Olsen v. Crown 
Cigar Store, 124 M 310, 220 P 2d 1029, 
1032. 


References ; 


Cited or applied in State v. Read, 124 
M 184, 220 P 2d 1020. 


(11162) Brace and bunco games prohibited. 


Penalty 


The penalty of violating this statute is 
imposed upon every person who uses or 
deals with any game commonly known as 
a confidence game or bunco, as well as one 
who wins. State v. Hale, 134 M 131, 328 
P 2d 930, 933. 


Purpose of Statute 


This statute is aimed at person who 
uses or deals with a confidence game, or 
bunco game, and not so much against the 
inanimate paraphernalia so used. State v. 
Hale, 134 M 131, 328 P 2d 930, 936. 


Separate and Distinct Crime 


This statute covers a separate and dis- 
tinct crime from that covered by section 
94-1806. State v. Hale, 134 M 131, 328 P 
2d 930, 934. 


Use of Confidence Game 


It is a crime to use or deal with a con- 
fidence game or buneo. State v. Hale, 134 
M 131, 328 P 2d 930, 934. 


(11165) Maintaining gambling apparatus a nuisance. 


Crown Cigar Store, 124 M 310, 220 P 2d 
1029, 1032. 


Slot Machines 
The using, operating, keeping, and main- 
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taining for use, of slot machines constitutes 
a nuisance. State ex rel. Replogle y. Joy- 
land Club, 124 M 122, 220 P 2d 988; 


94-2410. 


Decree Requiring Sale Amended 


Decree requiring sheriff to sell seized slot 
machines was amended on appeal to require 
the sheriff to destroy such machines. State 
ex rel. Replogle v. Joyland Club, 124 M 
122, 220 P 2d 988, 1001. 


94-2411. 
Return of Machines Erroneous 


It was error for district court to order 
slot machines and other gambling equip- 
ment returned to defendant on an ex parte 
proceeding before the disposition of the 


94-2412. 
Cross-Reference 


See note to sec. 94-2411. State v. Israel, 
124 M 152, 220 P 2a 1003, 1009. 


94-2413. 


References 


Cited or applied in State v. Israel, 124 
M 152, 220 P 2d 1003, 1012. 


94-2414, 
References 


Cited in State v. Israel, 124 M 152, 
220 P 2d 1003, 1012. 


94-2416. 
References 


Cited in State v. Israel, 124 M 152, 
220 P. 2d. 1003, 1012. 


94.2417. 
References 


Cited in State v. Israel, 124 M 152, 
220 P 2d 1003, 1012. 


94-2418. 


Collateral References 
Assignment of, or succession to, stat- 


94.2419, 
References 


Cited or applied in Miller v. Emerson, 
120 M 380, 186 P 2d 220. 


94-2419 


State v. Israel, 124 M 152, 220 P 2d 
1008, 1011; State ex rel. Brown v. Buffalo 
Rapids Club, 124 M 172, 220 P 2d 1014. 


(11166) Duty of public officer to seize gambling implements, etc. 


References 


Cited or applied in State v. Israel, 
124 M 152, 220 P 2d 1003, 1011. 


Collateral References 

Forfeiture of property used in connection 
with gaming before trial of individual 
offender. 3 ALR 2d 751. 


(11167) Duty of magistrate to retain gambling implement, etc. 


case and the order is void ab initio. State 
v. Israel, 124 M 152, 220 P 2d 1003, 1009. 
References 


Cited or applied in State vw. Engle, 124 
M 175, 220 P 2d 1015, 1017. 


(11167.1) Disposal of moneys confiscated, etc. 


References 


Cited or applied in State v. Engle, 124 
M._ 175,220 P 2d 1015; 1017. 


(11168) Authority to break and enter buildings where games, etc. 


(11169) Duty of public officer to make complaint. 


(11171) Officers neglecting duty subject to forfeiture of office. 


(11172) Receiving money to protect offenders prohibited. 


(11173) Losses at gambling may be recovered in civil action. 


utory right of action for recovery of 
money lost at gambling. 18 ALR 2d 999. 


(11174) Action may be brought by any dependent person. 
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94-2423. 
Privilege or Immunity Must Be Claimed 


Evea though it be assumed that the pro- 
visions of this section were broad enough 
to include testimony before a grand jury 
it would have no application where de- 
fendant failed to claim either privilege or 
immunity when called before the grand 
jury. State v. Saginaw, 124 M 225, 220 
P 2d 1021, 1023, distinguished in 130 M 
299, 301, 300 P 2d 952, 953. 


Testimony before Grand Jury 


The words “grand jury” should not be 
read into this section which gives im- 


94-2425, 
Repeal 


This section (Sec. 1, Ch. 20, Li. 1909; 
Sec. il, Ch. 925 l1909 §, Seersly Cl.955) L. 


(11180) Repealed. 


CRIMES AND CRIMINAL PROCEDURE 


(11178) Immunity of witnesses. 


munity from prosecution to persons testi- 
fying before a “court or magistrate.” State 
v. Saginaw, 124 M 225, 220 P 2d 1021, 
1023. 

Defendant cannot, because of testimony 
before grand jury, be immune from prose- 
cution for offense charged in information 
filed by county attorney weeks before im- 
panelment of a grand jury. State v. Sagi- 
naw, 124 M 225, 220 P 2d 1021, 1023; 
State v. McRae, 124 M 238, 220 P 2d 
1025, 1027, distinguished in 130 M 299, 
301, 300 P 2d 952, 953. 


1915; See. 1, Ch. 103, L. 1929), relating 
to racing bets, was repealed by See. 15, 
Ch. 196, Laws 1965. 


94-2429. Slot machines—possession unlawful. From and after the 


passage and approval of this act, it shall be a misdemeanor and punishable, 
as hereinafter provided, for any person to use, possess, operate, keep or 
maintain for use or operation or otherwise, anywhere within the state of 


Montana, any slot machine of any sort or kind whatsoever. 


History: En. Sec. 1, Ch. 197, L. 1949. 


Title of Act 


An act prohibiting the licensing, use, 
operation, keeping or maintenance of slot 
machines within the state of Montana; de- 
fining certain terms used in this act; pro- 
viding penalties for the violation of this 
act and repealing all acts and parts of 


acts in conflict herewith; providing for 
a referendum on this act; and providing 
for local option elections in counties on 
the question of the licensing and opera- 
tion of slot machines and specifying the 
procedure for holding said election. 


Collateral References 
Gaming¢—79(1). 


38 C.J.S. Gaming § 99. 


94-2430. Slot machine defined. A slot machine is hereby defined as 
a machine operated by inserting a coin, token, chip or trade check therein 
by the player and from the play of which he obtains, or may obtain, money, 
checks, chips or tokens redeemable in money. Merchandise vending machines 
where the element of chance does not enter into their operation are not 
within the provisions of this act. | 
History: En. Sec. 2, Ch. 197, L. 1949. 


94-2431. Person or persons defined. In addition to their ordinary 
meaning, the word “person” or “persons,” as used in this act, shall include 
both natural and artificial persons and all partnerships, corporations, asso- 
ciations, clubs, fraternal orders and societies, including religious, fraternal 
and charitable organizations. 


History: En. Sec. 3, Ch. 197, L. 1949. 


94-2432. Penalty for possession or permitting use of slot machine. Any 
person, partnership, club, society, fraternal order, corporation, co-operative 
association or any other person, individual or organization who violates 
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any of the provisions of this act, or who permits the use of any slot machine, 
as herein defined, on any place or premises owned, occupied or controlled 
-by him or it, shall be guilty of a misdemeanor and shall be punishable by 
a fine of not less than one hundred dollars ($100.00), nor more than five 
hundred dollars ($500.00), or by imprisonment in the county jail for not 
less than thirty (30) days nor more than six (6) months, or by both such 


fine and imprisonment. 
History: En. Sec. 4, Ch. 197, L. 1949. 


Repealing Clause—Hffective Date 


Section 5 of Ch. 197, L. 1949 read, “All 
acts and parts of acts in conflict herewith, 
particularly all laws of this state and all or- 
dinances of cities and towns relating to the 
issuance of licenses for the operation of slot 
machines, are hereby repealed and this act 
shall take effect and be in force and effect 
on and after the 31st day of December, 1950, 
as to sections 1 to 6, inclusive, provided a 
majority of the votes cast on this issue 
are against the operation of slot machines, 
and if a majority of the votes so cast are 


for the operation of slot machines, the act 
shall be in effect on said date as to sections 
8 to 15, inclusive.” At the general election 
in November, 1950, the majority of votes 
was against the operation of slot ma- 
chines. Sections 7 to 16 of Ch. 197, L. 1949 
are therefore omitted. 


Separability of Provisions 


Section 6 of Ch. 197, L. 1949 read, “If 
any part of this act shall be declared by 
any court of competent jurisdiction to 
be unconstitutional, such unconstitution- 
ality shall not affect the validity of the 
remaining parts of this act.” 


CHAPTER 25—HOMICIDE 


94-2501. (10953) Murder defined. 

- Conspiracy 

A ecoconspirator may be found guilty of 
a crime committed by his fellow con- 
spirator whether the fellow conspirator 
is alive or dead, competent or incompetent, 
at the time of his trial. State v. Alton, 
139 M 479, 365 P 2d 527, 535. 

All participants in a conspiracy may be 
found guilty of any of the degrees of mur- 
der or one or more may be found guilty 


94-2502. 


Operation and Effect 


It isnot necessary to show pre-existing 
malice against the deceased and malice 
may be shown directly or may be inferred 
from a lack of provocation. State v. Lon- 
don, 131 M 410, 310 P 2d 571, 582. 

Malice may be express or implied and on 
proof of homicide by the defendant, malice 
is presumed, but the presumption does not 
exist in the presence of evidence tending 
to show that the act amounts only to man- 


94-2503. (10955) Degrees of murder. 


Felony-murder Rule 


Where the evidence disclosed that the 
defendant hired two men to set fire and 
burn his service station, and during the 
course of the arson the two men _ were 
burned and subsequently died, the defend- 
ant was guilty of first degree murder un- 
der the felony murder rule since any death 
directly attributable to a plot to commit 


of each degree. State v. Alton, 189 M 479, 
365 P 2d 527, 538. 


References 


Cited or applied in State v. London, 131 
M 410, 310 P 2d 571. 


Collateral References 


Homicide in commission of felony where 
the killing was the act of one not a partici- 
pant in the felony. 12 ALR 2d 210. 


(10954) Malice defined—express or implied. 


slaughter. State v. Rivers, 133 M 129, 
320 P 2d 1004, 1006. 


References 


Cited or applied in State v. Dillon, 
125 M 24, 230 P 2d 764, 767. 


Collateral References 


Inference of malice or intent to kill 
where killing is by blow without weapon. 
22 ALR 2d 854. 


arson makes all the conspirators in the 
arson plot equally guilty of first degree 
murder. State v. Morran, 131 M 17, 306 
P 2d.679. 

Under felony-murder rule, both parties 
were guilty of murder in first degree where 
evidence clearly showed that both had kid- 
napped and robbed victim even though 
evidence did not elearly show which of 
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two shot and killed victim. State v. Cor- 
liss, 150 M 40, 430 P 2d 632. 

Information reciting commission of rob- 
bery and alleging that in perpetration of 
robbery, defendant killed deceased charged 
murder in first degree as against defend- 
ant’s contention that information charged 
him with two separate and distinct crimes, 
that of robbery and premeditated murder. 
In re Petition of Dixson, 149 M 412, 430 
P 2d 642. 


First and Second Degrees Distinguished 


In murder prosecution, jury was prop- 
erly instructed that if it found that killing 
was unlawfully done by defendant with 
deliberation, premeditation and malice 
aforethought, defendant was guilty of 
murder in first degree but if it believed 
that killing was unlawfully done with 
malice aforethought, although not deliber- 
ate and premeditated, or that defendant 


94-2505. 


Commutation of Sentence 


Inmate of state prison, who along with 
his codefendant had been sentenced to 
life imprisonment on plea of guilty to 
first degree murder, was not entitled to 
release from custody because his code- 
fendant had been released from prison 
after commutation of his sentence by the 
governor. Goff v. State, 139 M 641, 367 
P 2d 557, 558. 


Cperation and Effect 


Where there is evidence sustaining find- 
ing by trial court of murder in the first 
degree supreme court will not interfere 


94-2507. 


Subd. 2 
Acts of Omission 


Omission to perform an act required by 
law ean be the basis for manslaughter. 
Hence, where evidence disclosed that a 
child, 5 months old, died due to starvation, 
and that his weight at death was only 5 
pounds 14 ounces which was but ten ounces 
over his birth weight, and that the father 
and mother had the means with which to 
eare for the child, the evidence would be 
sufficient to support the conviction of the 
parents for manslaughter. State v. Bis- 
chert, 131 M 152, 308 P 2d 969. 

The failure to obtain medical aid for 
one who is owed a duty is a sufficient de- 
gree of negligence as to constitute involun- 
tary manslaughter provided death results 
from the failure to act. State v. Mally, 
139 M 599, 366 P 2d 868, 872. 


Burden of Proof 


The state in prosecuting for manslaugh- 
ter because of the failure to provide med- 
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was incapable of premeditation and delib- 
eration because of intoxication at time of 
killing, then crime was second-degree mur- 
der. State v. Brooks, 150 M 399, 436 P 
2d, 91. 


Guilty of Lesser Offense 


Where defendant was charged with mur- 
der in the second degree it was permis- 
sible for the jury to find him guilty of 
involuntary manslaughter. State v. Alli- 
son, 122 M 120, 199 P 2d 279, 288. 


References 


Cited or applied in State v. Dillon, 
125 M 24, 230 P 2d 764, 767; State v. Lon- 
don, 131 M 410, 310 P 2d 671. 


Collateral References 


Homicide: causing one, by threats or 
fright, to leap or fall to his death. 25 
ALR 2d 1186. 


(10957) Punishment for murder. 


with trial court’s determination and the 
sentence of death. State v. Palen, 120 M 
434, 186 P 2d 223, 224. 


Sentence for Second-Degree Murder 


Second-degree murder sentence of forty 
years in state prison imposed by trial 
judge, was not unduly harsh and unreason- 
able and was authorized by statute. State 
v. Brooks, 150 M 399, 436 P 2d 91. 


References 
Andres v. United States, 333 U S 740, 92 


L Ed 1055, 68 S Ct 880; Brown v. State, 
202 F Supp 29, 30. 


(10959) Manslaughter—voluntary and involuntary. 


ical aid is not required as an element of 
their proof to show the ability on behalf 
of the defendant to furnish such aid. If 
a defendant could not obtain aid either 
through normal procedure or the poor laws, 
this is a matter for his defense. State v. 
Mally, 1389 M 599, 366 P 2d 868, 872. 


Criminal Negligence 


Insofar as the offense of involuntary 
manslaughter is concerned, the proof of 
culpability is supplied by evidence of 
criminal negligence. State v. Strobel, 130 
M 442, 304 P 2d 606, 617, overruled on 
another point, 134 M 519, 525, 333 P 2d 
LOD se 

It is wholly unnecessary in involuntary 
manslaughter cases to superimpose upon 
the requirement of the element of crim- 
inal negligence the further requirement 
that a determination must be made as to 
whether the act resulting in death might 
ordinarily be classified as malum in se or 
merely malum prohibitum, for, if the act is 
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done in a manner which is criminally neg- 
ligent, it thereby becomes malum in se and 
_thereby includes the element of mens rea. 
State v. Strobel, 130 M 442, 304 P 2d 606, 
617, overruled on another point, 134 M 519, 
525, 333 P 2d 1017, 1021. 

Wilful or evil intent is not an element 
of involuntary manslaughter. State v. 
Pankow, 134 M 519, 333 P 2d 1017, 1021. 


Driving While Intoxicated 


Defendant was properly convicted of 
involuntary manslaughter since driving 
automobile on public highway while in- 
toxicated is an “unlawful act” within 
meaning of statute, notwithstanding con- 
tention that since defendant was a juve- 
nile and “delinquent child” within mean- 
ing of Juvenile Act, he could only be 
punished civilly for his acts. State v. 
Medicine Bull, — M —, 445 P 2d 916. 


Instructions 


Where judge instructed the jury in the 
language of the statute thereby giving the 
jury the definitions of both voluntary and 
involuntary manslaughter, defendant could 
not complain on ground there was no evi- 
dence of voluntary manslaughter in the 
ease where the jury found him guilty of 
involuntary manslaughter. State v. Alli- 
son, 122 M 120, 199 P 2d 279, 289. 

Where defendant was charged with sec- 
ond degree murder but the court with- 
drew the murder charge from the jury 
and presented the question of the guilt 
or innocence of the defendant for the 
crime of manslaughter, an instruction 
charging the jury that the state must 
prove the “intent” alleged in the infor- 
mation could properly have been modified 
to apply to the crime of manslaughter, 
however, conviction will not be set aside 
where it appears that no prejudice result- 
ed. State v. Allison, 122 M 120, 199 P 2d 
279, 290. 

Where evidence showed that defendant 
was drunk and that he drove his automo- 
bile at a high rate of speed into the rear 
of another automobile going the same di- 
rection, causing it to catch fire and killing 
the occupants, the contention of defend- 
ant that he could not remember the events 
which transpired at that time did not es- 
tablish an accident and instruction on re- 
sponsibility for deaths caused by accident 
was not necessary. State v. Souhrada, 122 
M 377, 204 P 2d 792, 796. 

In prosecution for involuntary man- 
slaughter the issue is one of criminal neg- 
ligence rather than intent and giving of 
instruction that “intent is not an element 
of involuntary manslaughter” was not 
erroneous. State v. Souhrada, 122 M 377, 
204°P 2d 792,°797. 

Since the word “feloniously” is not 
necessary in the information it was not 
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necessary that the word “feloniously” be 
defined by the court’s instructions and 
court’s erroneous definition could not have 
been prejudicial particularly where other 
instructions clearly advised the jury of 
the elements of the crime. State v. Souh- 
rada, 122 M 377, 204 P 2d 792, 797. 

Where the court instructed the jury 
that in order to find the defendant guilty 
it must find that the defendant committed 
an unlawful act, not amounting to a fel- 
ony, and that the unlawful act was the 
proximate cause of the injury and death; 
and then in a later instruction defined 
criminal negligence as such that amounts 
to a wanton, flagrant, or reckless disre- 
gard of consequences or wilful indiffer- 
ence of the safety or rights of others, 
the instructions taken as a whole are 
correct. For while the former may, stand- 
ing alone, be inaccurate or even erron- 
eous, yet as qualified and explained by 
other portions of the charge, in pari 
materia, it fully and fairly submits the 
case to the jury. State v. Bosch, 125 
M 566, 242 P 2d 477, 480. 


Intent 


A wilful or evil intent is not a require- 
ment of involuntary manslaughter. State 
v. Pankow, 134 M 519, 333 P 2d 1017, 1021. 


Murder and Manslaughter Distinguished 


In murder prosecution, jury was properly 
instructed that if killing was unlawfully 
done by defendant without malice or if he 
was so intoxicated at time of killing that 
he was ineapable of harboring malice 
aforethought, then crime was’ man- 
slaughter. State v. Brooks, 150 M 399, 
436 P 2d 91. 


Operation and Effeet 


This section is a recognition of the 
frailty of human nature, and has as its 
purpose to reduce a homicide committed 
under the cireumstances therein contem- 
plated to the grade of manslaughter. State 
v. Messerly, 126 M 62, 244 P 2d 1054, 
1056. 


Photographs in Evidence 


In a prosecution of defendant for failure 
to provide food to an infant child which 
resulted in the child’s death, it was error 
to admit into evidence photographs of 
the body of the child which showed ghast- 
ly and gruesome looking sores or scars 
alleged to have been caused by dermatitis. 
The charge was for failure to provide food 
and not for the failure to provide medical 
care and such photographs in no way went 
to the proof of starvation. Their purpose 
could only arouse the human feelings of 
the jury without aiding them in further 
understanding the crime charged. State v. 
Bischert, 131 M 152, 308 P 2d 969, 973. 
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Sufficiency of Evidence companion of defendant that defendant 


Where defendant had invited another had been drinking when they met and that 
person to stay or “bunk” with him for the while together, defendant had seven or 
night, and thereafter, while in his tavern, ¢ight beers, and on testimony of witness at 
shot through the screen and door of his scene of accident that defendant was un- 
bedroom striking such person who was on Stable, could not walk very well and was 
the other side of the door, jury was justi- VeTy clumsy, was sufficient evidence to 


fied in returning a verdict of guilty of support verdict of involuntary manslaugh- 
involuntary manslaughter. State v. Alli- ter notwithstanding defendant’s evidence 


son, 122 M 120, 199 P 2a 279, 289. that he had been. knocked unconscious 
which resulted in his clumsy and awkward 


: physical condition and that faulty mechan- — 
ear around curve at a speed which he must ical condition of his pickup truck was 


have known was dangerous to human lives, proximate cause of decedent’s death. State 


those of himself and his passengers was . te «Atha | 
properly convicted of involuntary man- WasMedicine: Butlyartib yeh seh Basen. 


slaughter. State v. Pankow, 134 M 519, Sufficiency of Information 


BEE a9 10T/ a e. Information for manslaughter against 
In order to convict a person for man- driver of death car was sufficient where it 

slaughter because of failure to provide wag in the prescribed form, complied with 

1edical aid it must appear from the evi- rules of pleading, and met the tests pro- 

dence that the defendant’s failure to ob- vided by section 94-6412. State v. Haley, 

tain medical aid was the proximate cause 139 M 366, 318 P 2d 1084, 1085. 

of death. State v. Mally, 139 M 599, 366 

P 2d 868, 872. Verdict of Manslaughter on Charge of 

Murder 


Where defendant was charged with mur- 


: der in the second degree it was permis- 
was glassy eyed, had smell of alcohol on his sible for the jury to find him guilty of in- 


tite rOROatatEE ati SA eeati ke nieobE voluntary manslaughter. State v. Allison, 
p 122 M 120, 199 P 2d 279, 288. 


Defendant who deliberately drove his 


Evidence of intoxication, based on testi- 
mony of arresting officer that defendant 


94-2510. (10962) Proof of corpus delicti. 


References ion; State’ v. Campbell, 146 M 251, 405 


Cited or applied in State v. Storm, 127 P 2d 978. 
M 414, 265 P 2d 971, 974 (concurring opin- 


94-2511. (10963) Excusable homicide. 


Instructions Collateral References 


Refusal to give instruction under this Homicide in commission of felony where 
section was not reversible error in view of _ the killing was the act of one not a partici- 
other instructions given. State v. Allison, Pant in the felony. 12 ALR 2d 210. 

122 M 120, 199 P 2d 279, 289. 


94-2512. (10964) Justifiable homicide by public officers. 


Collateral References the killing was the act of one not. a partici- 
Homicide in commission of felony where pant in the felony. 12 ALR 2d 210. 


94-2513. (10965) Justifiable homicide by other persons. 


Self-Defense nesses for state gave no indication that 
If homicide is to be justified by self- ‘defendant acted in fear nor did defendant 
defense, there must be evidence that party himself claim that he acted under any 
doing killing acted under influence of rea- fear of harm. State v. Brooks, 150 M 399, 
sonable fear that someone was going to 436 P 2d 91. 
be murdered or seriously injured; court 
thus properly refused detondantie instrue- Collateral’ References 
tion relative to self-defense where there Homicide in commission of felony where 
was no evidence whatever that defendant the killing was the act of one not a partici- 
acted under reasonable apprehension of pant in the felony. 12 ALR 2a 210. 
death or great bodily harm and where wit- 
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94-2514. (10966) 
Self-Defense 


If homicide is to be justified by self- 
defense, there must be evidence that party 
doing killing acted under influence of rea- 
sonable fear that someone was going to be 
murdered or seriously injured; court thus 
properly refused defendant’s instruction 
relative to self-defense where there was no 


CHAPTER 26— 


Section 94-2604. Prisoner holding hostage. 


94-2601. 


Collateral References 


_ Seizure or detention for purpose of 
committing rape, robbery, or similar of- 


94-2602. 


Question for Jury 


Where defendant is charged with kid- 
naping with intent to secretly confine a 
prison guard it was a question for the 
jury whether defendant was acting under 
duress or coercion because of threats made 
to him by other convicts participating in 
riot. State v. Walker, 139 M 276, 362 P 2d 
548, 550. 


Sufficiency of Charge 


Charge of “kidnapping with intent to 
secretly confine” contained in information 
clearly charged violation of this statute. 
State v. Corliss, 150 M 40, 430 P 2d 632. 


Sufficiency of Evidence 


Defendant was guilty of confining prison 
guard secretly against his will where the 
evidence showed that defendant, an in- 
mate of the state prison, walked behind 


94-2604 


Bare fear not to justify killing. 


evidence whatever that the defendant 
acted under reasonable apprehension of 
death or great bodily harm and where 
witnesses for state gave no indication that 
defendant acted in fear nor did defendant 
himself claim that he acted under any 
fear of harm. State v. Brooks, 150 M 399, 
436 P 2d 91. 


KIDNAPING 


(10970.1) Kidnaping—penalty—place of trial. 


fense as constituting separate crime of 
kidnaping. 17 ALR 2d 1003. 


(10970.2) Kidnaping with intent to send person, etc. 


prison guard with a knife, after another 
inmate had disarmed the guard, until the 
inmates had placed the guard in isolation. 
State v. Frodsham, 139 M 222, 362 P 2d 
413, 419. 

On the trial of defendant charged with 
kidnaping with intent to secretly confine 
a prison guard a showing of actual physi- 
cal violence or threat of personal injury 
are not required to prove the force neces- 
sary to establish the crime. State v. 
Walker, 139 M 276, 362 P 2d 548, 550. 


Sufficiency of Information 


An information under this section is 
sufficient if it contains a statement of 
facts constituting the offense charged in 
ordinary and concise language so as to 
enable a person of common understanding 
to know what was intended. State v. Ran- 
dall, 137 M 534, 353 P 2d 1054, 1056. 


Every person committed to the 


94-2604. Prisoner holding hostage. 
Montana state prison, who, while at such state prison or while being 
conveyed to or from the Montana state prison, or while at a state prison 
farm or ranch, or while being conveyed to or from any such place, or 
while under the custody of prison officials, officers or employees, or while 
escaping or attempting to escape therefrom, holds as hostage any person 
within the state prison or who, unlawfully, by force or threat of force 
holds any person or persons against their will shall be guilty of a felony 
and shall be imprisoned in the state prison for a term not less than ten 
(10) years, such term of imprisonment to commence from the time he 
would have otherwise been released from said prison. 


History: En. Sec. 1, Ch. 128, L. 1961. 


Title of Act 
An act prohibiting persons committed to 


Do 


the state prison from holding hostages or 
from unlawfully holding persons against 
their will and fixing the penalty therefor; 
and providing for an effective date. 


94-2701 


Effective Date 


Section 2 of Ch. 128, Laws 1961 provided 
the act should be in effect from and after 
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its passage and approval. Approved March 
2, 1961. 


CHAPTER 27—LARCENY AND FALSIFICATION OF PUBLIC 
RECORDS AND JURY LISTS 


Section 94-2702. 
94-2704.1. 


94-2701. 
Agency 
Where defendant was sole owner of cor- 

porate collection agency which contracted 

with other corporations to collect debts 
owed to them, defendant was an agent of 
the other corporations and was properly 
charged under that portion of this sec- 

tion covering embezzlement when he did 

not pay over agreed portions of debts 

which he collected on behalf of other cor- 

poration. State v. Holdren, 143 M 103, 387 

P 2d 446. 

Civil Liability 

In action based upon indemnity bond 
issued by defendant to indemnify plaintiff 
against loss from fraud or dishonesty of 
its station agent, allegation in complaint 
that the agent while in possession of 
money and property belonging to plaintiff, 
had wrongfully and dishonestly appropri- 
ated plaintiff’s products and cash money, 
sufficiently stated a cause of action on 
which to predicate civil liability. Waite 

v. Standard Accident Ins. Co., 132 M 220, 

315 P 2d 989, 992. 


Harmless Error 


On the trial of defendant charged with 
committing larceny under this section by 
“taking” property, introduction of evi- 
dence by the state to prove that defend- 
ant committed larceny by “secreting” 
property, also provided for in the same 
section, was not prejudicial error where 
conviction was on a charge made with evi- 
dence which would also support conviction 
on a charge not made. State v. Rindal, 
146 M 64, 404 P 2d 327. 


(11368) Larceny defined. 


Instructions 


Conviction under this section requires 
proof of specific intent and an instruction 
that “when an unlawful act is shown to 
have been deliberately committed for the 


94-2702. 


Uttering fraudulent checks or drafts—evidence. 
Possession of stolen livestock as evidence of larceny. 


purpose of injuring another, it is presumed 
to have been committed with a malicious 
and guilty intent. The law also presumes 
that a person intends the ordinary conse- 
quences of any voluntary act committed by 
him” was erroneous. State v. Garney, 122 
M 491, 207 P 2d 506, distinguished in 135 
M 139, 147, 337 P 2d 924, 929. 


Larceny by Indians on Indian Territory 


A state district court was without juris- 
diction to convict an Indian of larceny 
which occurred on Indian territory since 
under Acts of Congress (U. S. C. Tit. 18, 
§§ 1153, 3242) such an offense is within 
the exclusive jurisdiction of the United 
States. State v. Pepion, 125 M 13, 230 
P 2d 961. 


Proof of Intent 


The intent required may be found from 
the facts and circumstances surrounding 
the. transaction, but the mere existence 
of an unpaid debt does not demonstrate 
any intent fraudulently to appropriate the 
property. State v. Smith, 135 M 18, 334 
P 2d 1099) 1102. 


Sufficiency of Information 


An information charging grand larceny 
by defendant, laid in the terms of this 
section is sufficient without particularity, 
so long as it enables the defendant to 
prepare a defense. State v. Fairburn, 135 
M 449, 340 P 2d 157. 

An information which charges the of- 
fense of larceny by a selling agent in the 
language of this section is sufficient and 
not vulnerable to a. general demurrer; 
there is no requirement that the agency 
be detailed, and, as between owners, the 
amount of money stolen from each need 
not be particularized. State v. Fairburn, 
135 M 449, 340 P 2d 157. 


(11369) Uttering fraudulent checks or drafts—evidence. 


Any person who for himself or as the agent or representative of another 
or as an Officer of a corporation, wilfully, with intent to defraud shall make 
or draw or utter or deliver, or cause to be made, drawn, uttered or de- 
livered, any check, draft or order for the payment of money upon any bank 
or depositary, or person, or firm, or corporation, knowing at the time 
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of such making, drawing, uttering or delivery that the maker or drawer 
has no funds or insufficient funds in or credit with such bank or depositary, 
or person, or firm, or corporation, for the payment of such check, draft, 
or order in full upon its presentation, although no express representation 
is made with the reference thereto, shall upon conviction be punished as 
follows: If there are no funds in or credit with such bank or depositary, 
or person, or firm, or corporation, for the payment of any part of such 
check, draft or order, upon presentation, then in that case the person 
convicted shall be punished by imprisonment in the state prison not exceed- 
ing five (5) years, or by a fine not exceeding five thousand dollars 
($5,000.00) or by both such fine and imprisonment; if such check, draft 
or order be for a sum of twenty-five dollars ($25.00) or less, and there are 
some but not sufficient funds in or credit with such bank, or depositary, 
or person, or firm, or corporation, for the payment of such check, draft or 
order in full, then in that case the person so convicted shall be punished 
by imprisonment in the county jail not exceeding six (6) months, or by a 
fine not exceeding three hundred dollars ($300.00) or by both such fine and 
imprisonment; if such check, draft or order be for a sum greater than 
twenty-five dollars ($25.00) and there are some but not sufficient funds 
in or credit with such bank, or depositary, or person, or firm, or corpora- 
tion, for the payment of such check, draft or order in full upon its presenta- 
tion, then in that case the person so convicted shall be punished by im- 
prisonment in the state prison not exceeding five (5) years, or by a fine 
not exceeding five thousand dollars ($5,000.00) or by both such fine and 
imprisonment. As against the maker or drawer thereof, the making, draw- 
ing, uttering or delivering of such check, draft or order as aforesaid shall 
be prima facie evidence of intent to defraud and of knowledge of no funds 
or insufficient funds, as the case may be, in or credit with such bank, or 
depositary, or person, or firm, or corporation, for the payment of such 
check, draft or order in full upon its presentation, provided such maker or 
drawer shall not have paid the drawee thereof the amount due thereon, 
within five (5) days after receiving notice that such check, draft, or order 
has not been paid by the drawee. The word “credit” as used herein shall 
be construed to mean an arrangement or understanding with the bank, 
depositary, person, firm or corporation, for the payment of such check, draft 
or order. 


History: En. Sec. 881, Pen. C. 1895; ing a fraudulent check evidence was prop- 
re-en. Sec. 8643, Rev. C. 1907; amd. Sec. 1, erly received as to other checks drawn on 
Ch, 63, L. 1919; re-en. Sec. 11369, R. ©. M. prior occasions on banks in which defend- 
1921; amd. Sec. 1, Ch. 135, L. 1957. Cal. ant had no account as such testimony 


Pen. C. Sec. 476a. tended to show defendant’s intent to de- 
fraud. State v. Tully, 148 M 166, 418 P 
Amendment 2d 549, 550. 
The 1957 amendment made numerous 
changes in this section. For section prior Operation and Effect 
to amendment see parent volume. Held, that where a person was convicted 
under this section, the proper procedure 
Repealing Clause for review of errors was by appeal under 


Section 2 of Ch. 135, Laws 1957, re- the statutes and not by seeking at a later 
pealed all acts and parts of acts in conflict date the common-law writ of coram nobis, 


therewith. Were it shown that the defendant’s case 
; was exigent, as for example, that although 
Evidence of Intent innocent of any crime he was nevertheless 


In prosecution for uttering and deliver- arbitrarily sentenced and wrongfully im- 
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prisoned under that sentence, and if then 
the existing remedies by appeal as pre- 
scribed by our statutes and as well the 
usual writs to which this court customarily 
turns to prevent an injustice were found in 
truth inadequate, the court would not hesi- 
tate to design a further remedial writ so 
that the court could meet the emergency 
and attain the ends of justice, otherwise 


94-2704. 
Aiding and Abetting 


While the statute defines larceny as the 
taking of property from the person of an- 
other yet it is sufficient to show defendant’s 
guilt that he aided or abetted in the com- 
mission of the crime under section 94-6423 
because all persons concerned in the com- 
mission of a crime are principals under 
section 94-204. State v. Maciel, 130 M 
569, 305 P 2d 335, 336. 


Disposal of Stolen Property 


If the crime of larceny has been com- 
pleted, i. e., the taking and carrying away 
of the property has come to an end, then 
anyone subsequently assisting the thieves 
in the disposal of the stolen property 
would not be guilty of larceny. State v. 
Guay, 138 M 362, 357 P 2d 19, 22. 


Effect of Ownership Not Proven as Al- 
leged 


Where the information alleges the own- 
ership of the property, such allegation 
must be proven; proof of a brand only 
is not sufficient proof of the ownership of 
an animal bearing such brand. State v. 
Elmore, 126 M 232, 247 P 2d 488, 492. 


Felonious Nature of Crime 


Crime denominated by this statute is a 
felony. Gransberry v. State, 149 M 158, 
423 P 2d 853. 


Larceny by Bailee 


Where defendant charged with grand 
larceny by bailee did not deny that he 
received a check from the complaining 
witness, but his defense was that it was 
a loan instead of a payment for an auto- 
mobile, evidence as to whether the check 
was a loan or payment for the automo- 
bile was admissible over objection that it 
permitted a witness to vary a written in- 
strument by parol testimony. State v. 
Ahl, 140 M 305, 371 P 2d 7, 9. 

Defendant, who admitted title to auto- 
mobile in the complaining witness and 
that he accepted and took custody of a 
check, and agreed that the money was to 
pay for the automobile, but failed to de- 
liver the automobile, requiring the com- 
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denied. State v. Zumwalt, 129 M 529, 291 
P 2d 257, 260. (Dissenting opinion, 129 M 
529, 291 P 2d 257, 262 based on the opinion 
that the defendant was innocent of the 
crime charged and arbitrarily sentenced.) 


References 


Petition of Spangler, 146 M 344, 406 P 
2d 686. 


(11371) Grand larceny defined. 


plaining witness to again pay for it, 
violated his trust as bailee by appropriat- 
ing the money to his own use and was 


guilty of grand larceny by bailee. State 
v. Ahl, 140 M 305, 371 P 2d 7, 10. 
Multi-Count Information 
Information in five counts, three of 


which alleged larceny of more than one 
cow, did not violate “former jeopardy” 
provision of constitution since each count 
states separate offense and since grand 
larceny statute makes theft of each sep- 
arate animal a separate and distinct of- 
fense and since statute providing for 
joinder of offenses permits information to 
charge more than one offense in separate 
counts. State v. Johnson, 149 M 173, 424 
P 2d 728. 


Operation and Effect 


Conviction for larceny cannot be sus- 
tained where the evidence connecting the 
defendant with the hide and asportation 
of a live steer amounts to no more than 
suspicion and conjecture. State v. El- 
more, 126 M 232, 247 P 2d 488, 492. 

It is grand larceny to take money from 
the person of another with a felonious in- 
tent no matter what the amount is that is 
taken. State v. Peschon, 131 M 330, 310 
P 2d 591, 595. 

Conviction of defendant of grand lar- 
ceny of an automobile was reversed where 
the actual taking and asportation of the 
car in question was not proven. State v. 
Fairbanks, 140 M 243, 370 P 2d 497, 499. 
(Dissenting opinions, 140 M 2438, 370 P 2d 
497, 500. 


Transporting of Stolen Property 


Where one joins with a person, or per- 
sons in committing the crime of larceny 
and assists in the transporting and disposi- 
tion of property which he knows to be 
stolen, he may be convicted of larceny. 
This is true even though the one assisting 
in the transporting and disposing of the 
stolen property was not in any manner 
connected with the initial taking of the 
property. State v. Guay, 138 M 362, 357 P 
2d 19, 22. 


94-2704.1, Possession of stolen livestock as evidence of larceny. The 
possession, claim of ownership or control over recently stolen livestock 
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shall be deemed prima facie evidence of guilt of larceny of that livestock 
unless this presumption is rebutted or contradicted by other credible 
- evidence. 

History: En. Sec. 1, Ch. 202, L. 1965. Repealing Clause 


Title of Act Section 2 of Ch. 202, Laws 1965 re- 


. ‘ ealed all acts and parts of act i : 
An act. to provide a reputable [sic] ree theroratiy P in con 


presumption that possession of recently 
stolen livestock shall be deemed prima 
facie evidence of guilt of larceny. 


94-2706. (11373) Punishment of grand larceny. 


References 
In re Williams’ Petition, 145 M 45, 399 
P 2d 7382. 
DECISIONS UNDER FORMER LAW 
Plea of Guilty been “presented by the testimony of wit- 


Defendant’s plea of “guilty” to infor- nesses examined in open court” specifically 
mation charging him with grand larceny provided for in sections 94-7813 and 94- 
rendered him subject to a sentence of “not 7814 (since repealed). Kuhl v. District 
less than one nor more than fourteen Court, 139 M 536, 366 P 2d 347, 351. 
years” imprisonment, depending upon the The sentence of a defendant, who 
view taken by the trial judge of the evi- pleaded guilty to grand larceny, to four 
dence to be presented to him, in open years in the state prison was reduced to 
court, showing circumstances either in one year by the supreme court where trial 
aggravation or mitigation of punishment. court passed sentence upon receipt of pri- 
Kuhl v. District Court, 139 M 536, 366 P 2d vate reports without allowing defendant 
347, 351. or his counsel to learn of the representa- 

The extent of defendant’s punishment tions in the reports and a hearing to 
on plea of guilty to grand larceny should present evidence to refute such represen- 
have been determined by the exercise of tations as provided in sections 94-7813 and 
a sound discretion on the part of the 94-7814 (since repealed). Kuhl v. District 
trial judge after the circumstances had Court, 139 M 536, 366 P 2d 347, 365. 


94-2717. (113884) Claim of title, ground of defense. 


Evidence of Intent tween himself and accused as to prior 
: . : statements made by owner to agent, is in- 
Wherg ea polineiagent is ehargednyoith admissible as hearsay since it is a self- 


1 4 - 
fash pata eeu een abey a rhienn serving declaration. State v. Fairburn, 135 
M 449, 340 P 2d 157. 


of right as a commission, testimony of 
clergyman concerning conversation had be- 


94-2721. (11388) Receiver of stolen property. 


Essential Elements of Crime tion charged that the defendant received 

Proof that the defendant knew the a deepfreeze knowing the same to have 
property was stolen is an essential ele- been stolen from the true owner, Mis- 
ment of the crime. The evidence is not soula County, while the facts where that 
sufficient where the state relies on a bill the defendant was the county surveyor 
of sale which describes “3 cow hides red and he ordered a deepfreeze from a com- 
no brand” and in fact the hides had pany and charged it to the county. Since 
brands and cattle was missing from the the acts of the surveyor were unlawful, 
brand owners, while the defendant proves the county never purchased the freezer 
that when he received the hides they and never had it in its possession and 
were bundled up and so stiffly frozen at no time had title to the deepfreeze; 
that they could not be examined to see therefore, Missoula County was never the 
if they had brands. State v. Gilbert, owner from whom it was stolen as charged 
126 M 171, 246 P 2d 814, 815. in the information. State v. Bourdeau, 

126 M 266, 246 P 2d 1037, 1038. 
Operation and Hffect 


Conviction for receiving stolen goods Sufficiency of Information 
cannot be sustained where the informa- It is not necessary to allege ownership, 
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or that ownership is unknown, where the References 


information otherwise describes the stolen Kuhl v. District Court, 139 M 536, 366 P 
goods with sufficient accuracy to apprise 9q 347, 348. 

the defendant to prepare his defense and 

to protect him from double jeopardy. State 

v. Peters, 146 M 188, 405 P 2d 642. 


CHAPTER 28—LIBEL 


Section 94-2807. Publishing a true report of public proceedings privileged. 


94-2807. (10995) Publishing a true report of public proceedings priv- 
ileged. No reporter, editor, or proprietor of any newspaper, nor any 
owner, licensee, or operator of a visual or sound radio broadcasting station 
or network of stations, nor any agent or employee of any such owner, licen- 
see, or operator, is liable to any prosecution for a fair and true report of 
any judicial, legislative, or other public official proceedings, or of any state- 
ment, speech, argument, or debate in the course of the same, except upon 
proof of malice in making such report, which is not implied from the mere 
fact of publication or broadcast. 


History: En. Sec. 436, Pen. C. 1895; Repealing Clause 


re-en. Sec. 8331, Rev. C. 1907; re-en. Sec. Section 2 of Ch. 13, L. 1951 repealed all 

10995; HuiC. Mi 121 paid. Becl!1)(CHI18; seidiada vétte of adie dy unas A 

L. 1951, Cal. Pen. CG. Sec. 254. parts of acts in conflict therewith. 
Effective Date 


Amendment Section 3 of Ch. 13, L. 1951 provided the 
The 1951 amendment inserted the words act should be in effect from and after its 


“nor any owner, licensee, or operator of 8 passage and approval. Approved February 
visual or sound radio broadcasting station 9 495). 
or network of stations, not any agent or ‘ 
employee of any such owner, licensee, or 
operator,” and “or broadcast.” 


CHAPTER 29—LEGISLATURE—UOFFENSES AGAINST 


94-2906. (10839) Receiving bribes by members of the legislative, etc. 
References 


Cited in United States v. Johnson, 215 
F Supp 300, 306. 


CHAPTER 30—LOTTERIES 
94-3001. (11149) Lottery defined. 


Amendment of Constitution tional. State ex rel. Steen v. Murray, 144 
Proposed initiative measure No. 63, M 61, 394 P 2d 761, 763, 764. 
which would legalize lotteries and repeal 
sections 94-3001 to 94-3011, could not be Numbers Games 
considered as an amendment to the Mon- A numbers game, whether called Chinese 
tana constitution where it did not com- lottery, “The Crown Game,” “The Crown 
ply with sections 8 or 9, article XIX, punchboard game” or any other game is a 
which set forth the manner of constitu- lottery. State ex rel. Olsen v. Crown Cigar 
tional amendment. State ex rel. Steen v. Store, 124 M 310, 220 P 2d 1029, 1032. 
Murray, 144 M 61, 394 P 2d 761, 764. 
1A ott Ase Punch Boards 
Initiative Measure Unconstitutional Punch boards constitute a lottery. State 


Proposed initiative measure No. 63, ex rel. Harrison v. Deniff, 126 M 109, 245 
which would legalize lotteries and repeal P 2d 140, 141. 
sections 94-3001 to 94-2011, is unconstitu- In an action for violation of this see- 
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tion it was no defense that the defendant 
had offered to pay for the operation of 
- such punch boards in accordance with 
Ch. 201, Laws 1951, which purports to 
license trade stimulators such as punch 
boards since it is not competent for the 
legislature to authorize lotteries in view 
of Const. Art. 19, sec. 2 and the case of 
State ex rel. Harrison v. Deniff. State v. 
Tursich, 127 M 504, 267 P 2d 641, 642. 


Slot Machines 


The operation of a slot machine is a 
lottery and banned by the criminal laws of 
this state. State v. Marck, 124 M 178, 
220 P 2d 1017, 1019; State v. Read, 124 
M 184, 220 P 2d 1020; State ex rel. Olsen 
v. Crown Cigar Sture, 124 M 310, 220 
P 2d 1029, 1032. 


94-3003. 
Cross-Reference 


See note to sec. 94-3001. State v. Marck, 
124 M 178, 220 P 2d 1017, 1019. 


94-3011. (11158) Punishment. 


Cross-Reference 


See note to sec. 94-3001. State v. Marck, 
124 M 178, 220 P 2d 1017, 1019. 


94-3203 


Valuable Consideration 


Where one is required to make an out- 
lay of money in order to participate in a 
scheme whereby an award is made by 
chance, the participant pays valuable con- 
sideration for the chance to participate, 
notwithstanding the fact he may also re- 
ceive merchandise at the same time that 
the outlay is made. State v. Cox, 136 M 507, 
349 P 2d 104. (State ex rel. Stafford v. 
Fox-Great Falls Theatre Corp., 114 M 52, 
132 P 2d 689, distinguished.) 


References 


Cited in State ex rel. Replogle v. Joyland 
Club, 124 M 122, 220 P 2d 988, 1000. 


(11150) Punishment for drawing lottery. 


Collateral References 


Entrapment to commit offense with re- 
spect to gambling or lotteries. 31 ALR 
2d 1212. 


CHAPTER 32—MALICIOUS INJURIES TO RAILROADS, HIGHWAYS 
AND OTHER PROPERTY 


Section 94-3202. 


94-3203. 
94-3211. 
facilities—penalty. 
94-3201. (11464) Repealed. 


Repeal 


This) section (Sec. 1031, Pen. C. 1895), 
relating to injuries to highways and 


94-3202. 


(11465) Injuries to milestones, guideposts, trees. 


Injuries to milestones, guideposts, trees. 
Tampering with telegraph, telephone and electric systems—penalty. 
Removal, injury or destruction of telephone, telegraph and electric 


bridges, was repealed by See. 12-109, Ch 
187, Laws 1965, effective December 31, 
1966. See sec. 32-4402. 


(1) Every 


person who maliciously removes or injures any mileboard, post, or stone, 
or guidepost or any inscription on such, erected on any highway, 1s guilty 


of a misdemeanor. 


(2) Every person who maliciously injures or destroys any shade or 
ornamental tree on any highway is guilty of a misdemeanor. 


History: En. Sec. 1032, Pen. C. 1895; 
re-en. Sec. 8737, Rev. C. 1907; re-en. Sec. 
11465, R. C. M. 1921; amd. Sec. 12-107, 
Ch. 197, L. 1965. Cal. Pen. ©. Sec. 590. 


Amendment 


The 1965 amendment designated the pre- 
vious text as subsection (1); made a 
minor change therein; and added subsece- 
tion (2). 


94-3203. (11466) Tampering with telegraph, telephone and electric 


systems—penalty. Any person who maliciously and wilfully taps, or makes 
any connection with any telegraph or telephone line, wire, cable, or instru- 
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ment, or electric power line, wire or cable belonging to another, or ma- 
liciously and wilfully reads, takes or coples any messages, communication 
or report intended for another passing over any such telegraph or telephone 
line, wire, or cable, in this state, or who wilfully and maliciously prevents, 
obstructs or delays by any means or contrivance whatsoever the sending, 
transmission, conveyance or delivery in this state of any message, com- 
munication or report by or through any telegraph or telephone line, wire 
or cable or who uses any apparatus to unlawfully do or cause to be done 
any of the acts hereinbefore mentioned, or who aids, agrees with, employs 
or conspires with any person or persons to unlawfully do, or permit or 
cause to be done, any of the acts hereinbefore mentioned, shall be deemed 
guilty of a misdemeanor and, upon conviction thereof, shall be punished by 
a fine of not less than three hundred dollars ($3800.00) nor more than one 
thousand dollars ($1,000.00) or imprisonment in the county jail not ex- 
ceeding one year, or both, in the discretion of the court. And it shall be 
unlawful for any person who, for nonpayment of dues, tolls, or other good 
and sufficient reasons, has been disconnected from service with any tele- 
phone, telegraph or electric light or power system in this state to connect 
or allow himself to be connected with any such company lines without 
direct and express permission from the official authorized to permit. such 
reconnection. Any person or persons who shall violate or cause to be vio- 
lated this provision shall be deemed guilty of a misdemeanor and upon con- 
viction thereof, shall be punished by a fine of not less than fifty dollars 
($50.00) nor more than one hundred dollars ($100.00) or imprisonment in 
the county jail for ten days, or both, in the discretion of the court. 
History: En. Sec. 1033, Pen. C. 1895; 
re-en. Sec. 8738, Rev. C. 1907; re-en. Sec. 


11466, R. C. M. 1921; re-en. Sec. 1, Ch. 66, 
L. 1929; amd. Sec. 2, Ch. 174, L. 1963. Cal. 


“telephone line, wire, cable, or instrument” 
near the beginning of the section. 


Repealing Clauses 


Pen. C. Sec. 591. 


Amendment 


The 1963 amendment deleted the words 
“displaces, removes, injures, destroys or 
obstructs any telegraph, telephone or elec- 
tric light line, wire, cable, pole or conduit 
belonging to another, or the material or 
property appurtenant thereto, or malicious- 
ly and wilfully cuts, breaks” which fol- 
lowed “wilfully and maliciously” in the 
first clause of the section; and inserted “or 
electric power line, wire or cable” after 


94-3209. 
Repeal 


This section (See. 1, Ch. 71, L. 1903), 
relating to interference with electric lines 


(11473) Repealed. 


Section 3 of Ch. 174, Laws 1963 read 
“Section 94-3209 of the Revised Codes of 
Montana, 1947, is hereby repealed.” 

Section 4 of Ch. 174, Laws 1963 repealed 
all aets and parts of acts in conflict there- 
with. 


Effective Date 
Section 5 of Ch. 174, Laws 1963 provided 
the act should be in effect from and after 


its passage and approval. Approved March 
5,,, 1963. 


or apparatus, was repealed by See. 3, Ch. 
174, Laws 1963. 


94-3211. Removal, injury or destruction of telephone, telegraph and 


electric facilities—penalty. Any person who wilfully and maliciously dis- 
places, removes, injures or destroys any public telephone instrument or any 
part thereof or any equipment or facilities associated therewith, or who 
enters or breaks into any coin box associated therewith, or who wilfully 
and maliciously cuts, breaks, displaces, removes, injures or destroys any 


40 


MALICIOUS MISCHIEF 94-3334 
microwave facilities or any telegraph or telephone line, wire, cable, pole or 
conduit or an electric power line, cable, transformer, pole or conduit or 
facilities associated therewith belonging to another or the material or 
property appurtenant thereto is guilty of a felony and upon conviction 
thereof shall be punished by a fine not exceeding one thousand dollars 
($1,000.00) or by imprisonment in the state prison for not more than five 


(5) years, or by both such fine and imprisonment. 


History: En. 94-3211 by Sec. 1, Ch. 174, 
L. 1963. 


Title of Act 


An act to amend Chapter 32 of Title 94 
of the Revised Codes of Montana, 1947, 
relating to crimes involving malicious in- 
juries to railroads, highways and other 
property, by adding thereto a new section 
to be numbered 94-3211, making it a felony 
for any person to wilfully and maliciously 
displace, remove, injure or destroy any 
public telephone instrument or part thereof 
or equipment or facilities associated there- 
with, or to enter or break into any coin 
box associated therewith, or to wilfully 
and maliciously cut, break, displace, re- 
move, injure or destroy any microwave 
facilities or any telegraph or telephone 
line, wire, cable, pole or conduit or elec- 
trie power line, cable, pole, conduit or 


CHAPTER 33—MALICIOUS 


facilities associated therewith belonging to 
another or the material or property appur- 
tenant thereto, and providing a penalty 
therefor, and by amending section 94-3203 
of the Revised Codes of Montana, 1947, 
making it a misdemeanor to tamper with 
telegraph, telephone and electric systems, 
by deleting therefrom so much thereof as 
makes it a misdemeanor for any person to 
wilfully and maliciously displace, remove, 
injure, destroy or obstruct any telegraph, 
telephone or electric light line, wire, cable, 
pole or conduit belonging to another, or the 
material or property appurtenant thereto, 
and providing it shall be a misdemeanor to 
wilfully or maliciously tamper with elec- 
tric power lines; repealing section 94-3209 
of the Revised Codes of Montana, 1947; 
repealing all acts and parts of acts in con- 
flict herewith; and providing an effective 
date. 


MISCHIEF GENERALLY 


Section 94-3334. Injury to trees on public lands. 


94-3305. 


Sentence As Determining Felonious Na- 
ture of Violation 

Whether act proscribed by this statute 
is felony or midemeanor is not determined 
until sentence is imposed. Gransberry v. 
State, 149 M 158, 423 P 2d 853. 


94-3334. (11507) Injury to trees on public lands. 


(11478) Use of automobiles without consent of owners, etc. 


References 

Cited or applied in the dissenting opin- 
ion in State v. Quinlan, 126 M 52, 244 
P 2d 1058, 1061; United States v. Brickles, 
177 F Supp 944, 947. 


Every person who 


commits a trespass on or any injury to any state lands or the improvements 
thereon, or who, without the proper authority, cuts, fells, girdles, injures 
or destroys any trees or timber upon any of the school, university or other 
state lands, or removes or attempts to remove the same, or knowingly pur- 
chases or receives such trees or timber, or advises the removal thereof, 
is guilty of a misdemeanor, and is also liable to the state for three (3) 
times the value of said trees or timber, or lumber into which the same are 
converted. 

All fines collected and all moneys recovered by virtue of this section 
must be paid into the trust fund if the lands involved are held in trust 
either through deed or grant or be paid to the funds of the state depart- 
ments administrating such lands where lands not held in trust are involved. 


History: Ap. p. Sec. 1, p. 256, L. 1891; 8773, Rev. C. 1907; re-en. Sec. 11507, R. C. 
en. Sec. 1076, Pen. C. 1895; re-en. Sec. M. 1921; amd. Sec. 1, Ch. 221, L. 1955. 
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94-3506 


Amendment 


The 1955 amendment substituted that 


CRIMES AND CRIMINAL PROCEDURE 


with..the ox.ords .“trust: fund * 2 oe. 
“sehool fund of the state.” 


part of the second paragraph beginning 


Section 


94-3506. 


False 


94-3527. 
94-3527.1. 
94-3565. 
94-3578.1. 
94-3578.2. 
94-3579. 


94-35-106. 


94-35-106.1. 
94-35-106.2. 


94-35-204. 


94-35-221.1. 


94-35-221.2. 
94-35-221.3. 
94-35-221.4. 
94-35-221.5. 


94-35-221.6. 


94-35-258. 
94-35-259. 


94-35-260. 


94-35-261. 
94-35-262. 
94-35-263. 
94-35-264. 
94-35-265. 
94-35-269. 


94-35-270. 
94-35-271. 


94-35-271.1. 


94-35-271.2. 
94-35-271.3. 


94-35-272. 
94-35-2783. 
94-35-274. 


94-35-275. 


imprisonment: 


CHAPTER 35—MISCELLANEOUS OFFENSES 


Same—who excepted from act. 

Possession of weapon by prisoner. 

Ditch overflowing on highway. 

When Montana residents may purchase rifles or shotguns in con- 
tiguous states. 

When residents of contiguous state may purchase rifles or shotguns 
in Montana. 

Firearms—use of by children under the age of fourteen years 
prohibited. 

Intoxicating liquors—penalty for giving or selling to any person 
under the age of twenty-one years. 

Jurisdiction of offenses. 

Possession of beer or liquor by minor—misdemeanor. 

Stolen livestock—seizure and confiscating of vehicle used to 
transport. 

Failure to relinquish party line or telephone for emergency call— 
penalty. 

Lack of knowledge as defense—emergency as defense. 

False pretext of emergency—penalty. 

Printing of act in directories. 

Abuse, harassment or extortion by telephone—evidence of in- 
tent—venue of offenses—penalty. 

False statements to harass by telephone—venue of offenses. 

Endurance races of horses prohibited. 

Penalty for running endurance horse race. 

State tax stamps—failure to affix or cancel—removal—penalty— 
counterfeiting tax stamp or insignia of Montana or other 
state—penalty. j 

Importing or selling farm machinery with altered, defaced or 
removed serial number. 

Altering, defacing or removing serial number on farm machinery. 

Penalty. 

Furnishing certain articles to and receiving articles from pris- 
oners in state prison—receiving such articles by prisoners— 
felony. 

Abandoning or permitting abandoned icebox in dangerous con- 
dition—penalty. 

Hunting in careless or reckless manner—failure to assist person 
injured or wounded—misdemeanor. 

Delivery of grain containing toxic chemicals to public warehouses. 

Penalty for violation. ; 

Coloration of wheat, oats, rye or barley treated with injurious or 
toxic substances. 

Sale or offering for sale product in violation of act prohibited. 

Violation constitutes misdemeanor. 

Unlawful operation, use, interference, or tampering of aircraft— 
penalty. 

Switch blade knives—possession, selling, using, giving, or offering 
for sale—penalty—collectors. 

Recording of conversation without knowledge of parties 
prohibited. 
Publie officials 
recording. 


and public meetings exempt— warning of 


(10921) Arrests, seizure or levy upon property, etc. 


Collateral References 


vate citizen for false arrest by officer. 
21 ALR 2d 643. 
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94-3509. (10940) Attorneys forbidden to defend prosecutions, etc. 


Improper Representation he was charged in the second case, the 

Where prisoner was represented in a_ error, if any, should have been raised in 
second case by court-appointed counsel the district court by a writ of error 
who had formerly prosecuted him while coram nobis and not by habeas corpus 
serving as county attorney in a case re- proceeding in the supreme court. Butler 
sulting in the prior conviction with which  v. State, 139 M 437, 365 P 2d 822, 823. 


94-3513. (11296) Repealed. 


Repeal was repealed by Sec. 4, Ch. 171, Laws 


This section (Sec. 752, Pen. C. 1895), 1953. 
relating to boxing and wrestling matches, 


94-3525. (11302) Carrying certain concealed weapons in cities, etc. 
Collateral References before trial of individual offender. 3 ALR 


Forfeiture of weapon unlawfully carried, 2d 752. 


94-3527. (11304) Same—who excepted from act. The preceding sec- 
tions shall not apply to: 

1to15. * * * [Same as parent volume. | 

16. United States immigration and naturalization service officers. 


History: En. Sec. 3, Ch. 74, L. 1919; References 
re-en. Sec. 11304, R. C. M. 1921; amd. Sec. Cited or applied in State v. Nickerson, 
1, Ch. 63, L, 1969. 126 M 157, 247 P 2d 188, 192. 
Amendments 


The 1969 amendment added item (16). 


94-3527.1. Possession of weapon by prisoner. Every prisoner com- 
mitted to the Montana state prison, who, while at such state prison, or 
while being conveyed to or from the Montana state prison, or while at a 
state prison farm or ranch, or while being conveyed to or from any such 
place, or while under the custody of prison officials, officers or employees, 
possesses or carries upon his person or has under his custody or control 
without lawful authority, a dirk, dagger, pistol, revolver, sling-shot, sword- 
cane, billy, knuckles made of any metal or hard substance, knife, razor, 
not including a safety razor, or other deadly weapon, is guilty of a felony 
and shall be punishable by imprisonment in the state prison for a term 
not less than five (5) years nor more than fifteen (15) years. Such term 
of imprisonment to commence from the time he would have otherwise 
been released from said prison. 

History: En. Sec. 1, Ch. 131, L. 1961. Effective Date 


. Section 2 of Ch. 131, Laws 1961 pro- 
Title of Bohs vided the act should be in effect from ond 
An act relating to deadly weapons; pro- after its passage and approval. Approved 
hibiting the carrying or possession of March 2, 1961. 
deadly weapons by persons committed to 
the Montana state prison and fixing the 
penalty therefor; and providing for an ef- 
fective date. 


94-3540. (10944) Criminal contempt. 


Collateral References . on the ground of self-incrimination, as 

Contempt for disobedience of orders in t® membership in or connection with 
criminal matters where beyond court’s party, society, or similar organization or 
jurisdiction. 12 ALR 2d 1059. group. 19 ALR 2d 388. 

Right of witness to refuse to answer, 
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94-3550 


94-3550. 


Repeal 

This section (See. 2514, Civ. C. 1895; 
Seer, Ch. 9}'L. 1917; Seed, Chi’ 219, Ts. 
1965), relating to the penalty for defraud- 


94-3565. 


(11579) Repealed. 


CRIMES AND CRIMINAL PROCEDURE 


ing inn- and hotel-keepers, was repealed 
by See. 2, Ch. 135, Laws 1967. For new 
law, see sec. 94-1831. 


(11531) Ditch overflowing on highway. Every person who 


owns, constructs or uses a ditch or flume, and allows the water therein to 
flow onto a public highway, or in or upon the property of another, is 
punishable by a fine not exceeding one hundred dollars ($100). 


History: Hn. Sec. 1162, Pen. C. 1895; 
re-en. Sec. 8835, Rev. C. 1907; re-en. Sec. 
11531, R. C. M. 1921; amd. Sec. 12-108, 
Ch. 197, L. 1965. 


Amendment 


The 1965 amendment inserted “con- 
structs or uses” after “owns”; and sub- 
stituted “flow onto” for “overrun the side 
and run into” before “a public highway.” 


Repealing Clause 


Section 12-109 of Ch. 197, Laws 1965 
read: “Sections 16-1004.1, 16-1118, 16-1127, 
16-1128, 16-2009, 16-2201, 16-2202, 16-2203, 
16-2204, 16-3311, 16-3312, 32-102, 32-103, 
32-104, 32-105, 32-106, 32-107, 32-201, 32-202, 
32-208, 32-204, 32-205, 32-206, 32-207, 32- 
208, 32-302, 32-303, 32-304, 32-305, 32-306, 
32-307, 32-308, 32-309, 32-310, 32-311, 32- 
312, 32-3138, 32-314, 32-316, 32-401, 32-402, 
32-403, 32-404, 32-405, 32-406, 32-407, 32-408, 
32-409, 32-410, 32-411, 32-412, 32-413, 32- 
415, 32-416. 32-501, 32-502, 32-503, 32-504, 
32-505, 32-506, 32-507, 32-509, 32-510, 32- 
511, 32-512, 32-513, 32-514, 32-515, 32-516, 
32-517, 32-518, 32-519, 32-520, 32-521, 32- 
522, 32-523, 32-524, 32-525, 32-526, 32-601, 
32-602, 32-701, 32-702, 32-703, 32-704, 32- 
705, 32-706, 32-707, 32-708, 32-709, 32-710, 
32-711, 32-713, 32-714, 32-715, 32-901, 32- 
902, 32-903, 32-904, 32-905, 32-1002, 32- 
1008, 32-1004, 32-1005, 32-1006, 32-1007, 
32-1008, 32-1009, 32-1010, 32-1012, 32-1013, 
32-1014, 32-1016, 32-1301, 32-1601, 32-1602, 


94-3573. 


Repeal 


This section (Sec. 1, Ch. 66, L. 1907), 
relating to the showing of motion pictures 


94-3576. 


Failure to Take Person Promptly before 
Magistrate 

In an action for false imprisonment 
brought by plaintiff against a sheriff and 
the surety on his official bond based on 
unnecessary delay in taking plaintiff be- 


(11567) Repealed. 


32-1603, 32-1604, 32-1604.1, 32-1605, 32- 
1606, 32-1606.1, 32-1607, 32-1608, 32-1609, 
32-1610, 32-1613, 32-1614, 32-1615, 32- 
1615.1, 32-1615.2, 32-1615.3, 32-1616, 32- 
1617, 32-1618, 32-1620, 32-1622, 32-1623, 
32-1624, 32-1625, 32-1626, 32-1801, 32-1802, 
32-1803, 32-1804, 32-1901, 32-1902, 32-1903, 
32-1904, 32-1905, 32-1906, 32-1907, 32-1908, 
32-1909, 32-1910, 32-1911, 32-1912, 32-1913, 
32-1914, 32-1915, 32-2001, 32-2002, 32-2003, 
32-2004, 32-2005, 32-2006, 32-2007, 32-2008, 
32-2009, 32-2009.1, 32-2010, 53-615, 53- 
615.1, 53-616, 53-617, 53-618, 53-619, 53-621, 
53-622, 53-623, 53-628, 53-629, 53-630, 53- 
631, 53-634, 53-635, 53-636, 53-637, 53-638, 
53-639, 53-643, 84-1812(1), 84-1812(2), 84- 
1815, 84-1817, 89-821, 89-822, 94-3201, R. 
C. M. 1947, are repealed.” 


Separability Clause 


Section 12-110 of Ch. 197, Laws 1965 
read “It is the intent of the legislative as- 
sembly that if-a part of this act is invalid, 
all valid parts that are severable from the 
invalid part remain in effect. If a part 
of this act is invalid in one or more of 
its applications, the part remains in effect 
in all valid applications that are sever- 
able from the invalid applications.” 


Effective Date 


Section 12-111 of Ch. 197, Laws 1965 
read “This act shall be effective on De- 
cember 31, 1966.” 


depicting crimes, was repealed by See. 1 
Ch. 52, Laws 1959, effective February 26 
1959. 


, 
’ 


(10988) False imprisonment, definition and punishment. 


fore a magistrate, it was necessary that 
the plaintiff prove that a magistrate was 
available on the particular day when the 
false imprisonment allegedly occurred. 
Rounds v. Bucher, 137 M 39, 349 P 2d 1026. 


94-3578.1. When Montana residents may purchase rifles or shotguns. 


in contiguous states. 


Residents of Montana may purchase any rifle or 
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rifles and shotgun or shotguns in a state contiguous to Montana, provided 
that such residents conform to the appleable provisions of the federal 
Gun Control Act of 1968, and regulations thereunder, as administered by 
the United States secretary of the treasury, and provided further, that 
such residents conform to the provisions of law applecable to such pur- 
chase in Montana and in the state in which the purchase is made. 


History: En. Sec. 1, Ch. 87, L. 1969. 


Title of Act 

An act to allow residents of Montana to 
purchase any rifle or rifles and shotgun or 
shotguns in a state contiguous to Mon- 


tana and to allow residents of contiguous 
states to purchase any rifle or rifles and 
shotgun or shotguns in Montana, provided 
that such persons conform to the federal 
Gun Control Act of 1968 and applicable 
state laws. 


94-3578.2. When residents of contiguous state may purchase rifles or 
shotguns in Montana. Residents of a state contiguous to Montana may 
purchase any rifle or rifles and shotgun or shotguns in Montana, provided 
that such residents conform to the applicable provisions of the federal Gun 
Control Act of 1968, and regulations thereunder, as administered by the 
United States secretary of the treasury, and provided further that such res- 
idents conform to the provisions of law applicable to such purchase in Mon- 
tana and in the state in which such persons reside. 


History: En. Sec. 2, Ch. 87, L. 1969. vided the act should be in effect from 
. and after its passage and approval. Ap- 
Effective Date 


proved February 24, 1969. 
Section 3 of Ch. 87, Laws 1969 pro- 


94-3579. (11565) Firearms—use of by children under the age of four- 
teen years prohibited, It shall be unlawful for any parent, guardian, or 
other person, having the charge or custody of any minor child under the 
age of fourteen years, to permit such minor child to carry or use any fire- 
arms of any description, loaded with powder and lead, in public, except 
when such child is in the company of such parent or guardian or under the 
supervision of a qualified firearms safety instructor, who has been duly 
authorized by such parent or guardian. 


History: En. Sec. 1, Ch. 111, L. 1907; 
Sec. 8879, Rev. C. 1907; re-en. Sec. 11565, 
R. C. M. 1921; amd. Sec. 1, Ch. 139, L. 
1963. 


Amendment 


The 1963 amendment added “or under 
the supervision of a qualified firearms 
safety instructor, who has been duly au- 


94-35-102, 94-35-103. (11314, 11259) 
Repeal 
These sections (Sec. 1, Ch. 84, Laws 
1903 and Sec. 696, Pen. C. 1895), relating 


thorized by such parent or guardian” at 
the end of the section. 


Effective Date 

Section 2 of Ch. 139, Laws 1963 provided 
the act should be in effect from and after 
its passage and approval. Approved March 
2, 1963. 


Repealed. 


to the prohibition against Indians carry- 
ing firearms while off the reservation, were 
repealed by Sec. 1, Ch. 12, Laws 1953. 


94-35-106. Intoxicating liquors—penalty for giving or selling to any 


person under the age of twenty-one years. 


Any person who shall sell, give 


away or dispose of intoxicating liquor tc any persons under the age of 
twenty-one (21) years, shall for the first offense be subject to punishment 
not exceeding five hundred dollars ($500.00) fine or by imprisonment not to 
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exceed six (6) months in the county jail, or both such fine and imprisonment, 
and upon conviction for the second and subsequent offenses he shall be 
subject to punishment by fine of not less than five hundred dollars ($500.00) 
nor more than two thousand dollars ($2,000.00) or by imprisonment in the 
state penitentiary for not less than one (1) year nor more than five (5) years, 
or by both such fine and imprisonment. Nothing herein contained shall pre- 
vent the furnishing of intoxicating liquor to a person under twenty-one 
(21) years of age upon any physician’s prescription where authorized by 
the laws of this state or the United States, nor the furnishing of wine for 


sacramental purposes. 
History: En. Sec. 1, Ch. 143, L. 1949. 


Compiler’s Note 


The section appearing in the parent vol- 
ume (Sec. 1, Ch. 122, Laws 1927 as amend- 
ed See. 1, Ch, 124, Laws 1941 and appear- 
ing in Revised Codes 1935 as Sec. 11048.1) 
was held to have been impliedly repealed 
by Ch. 105, Laws 1933 in State v. Holt, 
131 M 459, 194 P 2d 651, and was specific. 
ally repealed by See. 3, Ch. 143, Laws 1949, 
and therefore the law. set out ‘above (Sec. 
1, Ch. 143, Laws 1949) covering the same 
subject-matter has been given the same 
section number. 


Title of Act 


An act preventing the selling or giving 
away of intoxicating liquor to persons un- 
der twenty-one (21) years of age; pro- 
viding penalties therefor: and repealing 
Section 11048.1 as amended by Chapter 
124 of the Laws of the Twenty-seventh 
Legislative Assembly of the State of Mon- 
tana, 1941, and all other acts and parts of 
acts in conflict herewith. 


Alcoholic Content of Beer 


It is not necessary that the information 
or the evidence show tbe aleoholie con- 
tent of the beer in order to obtain a con- 
viction. State v. Winter, 129 M 207, 285 P 
2d 149, 156. 


Construction 


Under the above statute the selling to 
a minor is an offense without regard to 
whether the defendant had a license to sell 
or not. State v. Winter, 129 M 207, 285 P 
2d 149, 155. 


Entrapment 


Defense of entrapment would not be 
available to a bar owner in a prosecution 
for selling liquor to a minor where it was 
shown that the public officers had given 


a minor money and sent him into the bar 
to purchase the liquor in order to obtain 
evidence. State v. Parr, 129 M 175, 283 P 
2d 1086, 55 ALR 2d 1313. (Dissenting 
opinion, 129 M 175, 283 P 2d 1086, 1090.) 


Operation and Effect 


Misrepresentation of age by a minor is 
not a defense and a seller of intoxicating 
beverages must know the age of the pur- 


' chaser and whatever false representations 


are made or precautions taken are im- 
material where, in fact, the purchaser. is 
under the age of twenty-one. State v. 
Paskvan, 131 M 316, 309 P 1019, 1021. 
The purchaser under the age of twenty- 
one is not an accomplice to the seller. 
The purchaser has committed a crime too, 
but his is knowingly misrepresenting his 
qualifications for the purpose of obtaining 
liquor under section 4-413 the penalty for 
which is found in section 4-439. State v. 
Paskvan, 131 M 316, 309 P 2d 1019, 1020. 


Proof of Offense 


Corpus delicti may be proved by evi- 
dence that the defendant poured minor a 
drink from a bottle marked “Vodka.” 
State v. Moore, 138 M 379, 357 P 2d 346, 
348, 


Validity 

This section was not impliedly repealed 
by section 4-330 as amended by chapter 
166, Laws of 1951. State v. Winter, 129 M 
207, 285 P 2d 149, 156. 


References 


Cited or applied in State v. Wild, 130 
M 476, 305 P 2d 325, 327. 


Collateral References 


Right to hearing before revocation or 
suspension of liquor license. 35 ALR 2d 
1067. 


94-35-106.1. Jurisdiction of offenses. In cases of prosecution for first 
offenses under this act, the justice courts and district courts of the state of 
Montana shall have concurrent original jurisdiction. In all other cases the 
district courts of the state of Montana shall have exclusive original juris- 
diction for violation of the provisions of this act. 


46 


MISCELLANEOUS OFFENSES 


History: En. Sec. 2, Ch. 143, L. 1949, 


Repealing Clause 

Section 3 of Ch. 143, Laws 1949 re- 
pealed section 11048.1, Revised Codes 1935, 
as amended by chapter 124, Laws 1941 and 
all other acts or parts of acts in conflict 
therewith. 


Validity 

This section was not repealed by impli- 
cation by the amendment of section 4-413 
by Ch. 71, Laws 1953. State v. Wild, 130 
M 476, 305 P 2d 325, 328. 

Any amendment of this section by Ch. 
71, Laws 1953 (4-413) is governed by the 


94-35-106.2. Possession of beer 


94-35-152 


provisions of section 43-510 which provides 
that “where a section or a part of a statute 
is amended, it is not to be considered as 
having been repealed and re-enacted but 
the portions which are not altered are to 
be considered as having been the law from 
the time when they were enacted.” State 
v. Wild, 130 M 476, 305 P 2d 325, 328. 

There is nothing in Ch. 71, Laws 1953 
(4-413) which conflicts with the provisions 
of this section. State v. Wild, 130 M 476, 
305 P 2d 325, 328. 


References 


Cited or applied in State v. Winter, 129 
M 207, 285 P 2d 149, 155. 


or liquor by minor—misdemeanor,. 


Any person who shall not have reached the age of twenty-one (21) years 
and who shall have in his or her possession beer or liquor, shall be guilty 


of a misdemeanor. 
History: En. Sec. 1, Ch. 125, L. 1957. 


Title of Act 
An act prohibiting the possession of beer 


94-35-107. 
Vodka 


While this section does not use the word 
vodka it does make any beverage contain- 
ing more than one-half of one per cent of 
alcohol an intoxicating liquor and the 


94-35-122. 
References 


Cited in Wolf v. Colorado, 338 U S 
30, 93 L Ed 1782, 69 S Ct 1359. 


94-35-123.. 
Repeal — 


Section 94-35-1238 (See. 1, Ch. 22, L. 
1923; See. 1, Ch. 538, L. 1957), making it 


(3202.1) . Repealed. 


94-35-143. 


References 


Cited in Wolf v. Colorado, 338 U S 
30, 98 L Ed 1782, 69 S Ct 1359. 


94-35-148. 
Repeal 


Section 94-35-148 (Sec. 1, ese le 
1881; Sec. 538, Pen. C. 1895), relating to 


(11045) Repealed. 


94-35-152. 
Repeal 


This section (See. 1, Ch. 32, L. 1911), 
relating to labeling of prison-made goods, 


(11572) Repealed. © 


and liquor by persons under the age of 
twenty-one (21) years; providing a pen- 
alty. 


(11048.2) “Intoxicating liquor” defined. 


court may take judicial notice of the com- 
monly accepted and generally understood 
definition of the word “vodka” under sec- 
tion 93-501-1. State v. Wild, 130 M 476, 
305 P 2d 325, 334. 


(10948) Maliciously procuring warrant. 


unlawful to dispense the mescal button, 
was repealed by See. 14, Ch. 314, Laws 
E969; 


(10952) Oppression and injury by an officer. 


the keeping of or resorting to place where 
opium is used or sold, was repealed by 
See. 14, Ch. 314, Laws 1969. 


was repealed by Sec. 101, Ch. 199, Laws 
1965. 
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94.35-152.1 to 94-35-152.18. Repealed. 


Repeal 
These sections (Secs. 1 to 18, Ch. 162, 
LDL. 1953; Sec. 229, Ch. 147, L. 1963), re- 


94-35-153 to 94-35-162. (11573 to 11573.9) Repealed. 


Repeal to prison-made goods, were repealed by 
These sections (Sec. 2, Ch. 32, Laws Sec. 19, Ch. 162, Laws 1953 effective 
1911; Secs. 1 to 9, Ch. 172, Laws 1933; March 3, 1953. 
amd. Sec. 1, Ch. 9, Ex. L. 1933), relating 


94-35-167. (11231) Public nuisances defined. 


References 


Cited or applied in State ex rel. Har- 
rison v. Deniff, 126 M 109, 245 P 2d 140. 


lating to prison industries, were repealed 
by See. 101, Ch. 199, Laws 1965. 


94-35-169. (10928) Public officers—tresisting in the discharge, etc. 


Unlawful Arrest 


In action for damages for unlawful ar- 
rest which occurred after store manager 
handed plaintiff’s check to officer and plain- 
tiff seized check from officer’s hand, arrest 


could not be justified as for violation of 
this section since plaintiff had right to 
possession of the check. Harrer v. Mont- 
gomery Ward & Co., 124 M 295, 221 P 
9d 428, 435. 


94-35-176. (11254) Repealed. 
Repeal of freight car in rear of passenger cars in 
Section 94-35-176 (Sec. 691, Pen. C. making up or running a train, was re- 


1895), prohibiting placement or running pealed by Sec. 1, Ch. 39, Laws 1969. 


94-35-199. 
Repeal 


Section 94-35-199 (Sec. 680, Pen. C. 
1895), stating penalty for unlawful sale 


94-35-204. (11552.1) Stolen livestock—seizure and confiscating of ve- 
hicle used to transport. The use of any vehicle for the transportation of 
any stolen mule, horse, mare, colt, foal, filly, sheep, lamb, cow, calf, heifer, 
steer, bull, hogs, poultry, or the products of either thereof, shall be unlawful 
and such vehicle shall be forfeited to and confiscated by the state. Any 
such vehicle found in such use, or upon probable cause believed to be 
devoted wholly or in part to such use, shall be seized and held and, upon 
conviction in a proceeding in the name of the state of Montana against such 
vehicle, or against such vehicle and the owner, before any district court or 
judge thereof, shall be confiscated and sold; provided that such vehicle 
shall not be confiscated, or subject to forfeiture, if the same be a stolen 
vehicle at the time it is used for such unlawful transportation and the owner 
thereof is not in collusion with the party or parties guilty of the theft. 

History: En. Sec. 1, Ch. 80, L. 1931; Amendment 


amd. Sec. 1, Ch. 132, L. 1963. The 1963 amendment substituted “mule, 
horse, mare, colt, foal, filly, sheep, lamb” 
for “sheep” in the first sentence. 


(11239) Repealed. 


of certain narcotics, was repealed by See. 
14, Ch. 314, Laws 1969. 


94.35-206. (11552.3) 


Compiler’s Notes 


Same—service of process. 


been repealed and superseded. Sections 


Sections 93-3007 to 93-3015, referred to 
in this section in the parent volume, have 


93-3007, and 93-3013 to 93-3015 were re- 
pealed by See. 84, Ch. 13, Laws 1961; see- 


MISCELLANEOUS OFFENSES 94-35-221.5 


tions 93-3009 and 93-3010 were repealed by seded by M. R. Civ. P., Rule 4D, as 
See. 2, Ch. 189, Laws 1963; sections amended by Sup. Ct. Ord. 10750. 
93-3008, 93-3011 and 93-3012 were super- 


94-35-216. (11039) Sunday—certain activities on, forbidden. 


Collateral References prohibiting or regulating sports and games 
Construction of statute or ordinance on Sunday. 24 ALR 2d 813. 


94-35-221.1. Failure to relinquish party line or telephone for emergency 
call—penalty. Any person who fails to relinquish a telephone party line 
or a public pay telephone after he has been requested to do so to permit 
another to place an emergency call to a fire department or police depart- 
ment, or for medical or spiritual aid or ambulance service, is punishable 
by imprisonment for not more than ten (10) days or by a fine of not more 
than twenty-five dollars ($25.00) or by both such imprisonment and such 
fine. 


History: En. Sec. 1, Ch. 206, L. 1961. quish a party line or public pay telephone 
‘ in an emergency; and to provide a penalty 
Title of Act for false representation of an emergency 


An act relating to use of telephones, to in order to use a party line or public pay 
provide a penalty for failure to relin- telephone. 


94-35-221.2. Lack of knowledge as defense—emergency as defense. It 
is a defense to prosecution under section 1 [94-35-221.1] of this act that 
the accused did not know or did not have reason to know of the emer- 
gency in question, or that the accused was himself using the telephone 
party line or public pay telephone for such an emergency call. 


History: En. Sec. 2, Ch. 206, L. 1961. 


94-35-221.3. False pretext of emergency—penalty. Any person who 
requests another to relinquish a telephone party line or a public pay 
telephone on the pretext that he must place an emergency call, knowing 
such pretext to be false, is punishable by imprisonment for not more 
than ten (10) days or by a fine of not more than twenty-five dollars 
($25.00) or by both such imprisonment and such fine. 

History: En. Sec. 3, Ch. 206, L. 1961. 


94-35-221.4. Printing of act in directories. Every telephone company 
doing business in this state shall print a copy of sections 1, 2 and 3 [94- 
35-221.1 to 94-35-221.3] of this act in each telephone directory published 
by it after the effective date of this act. 


History: En. Sec. 4, Ch. 206, L. 1961. 


94-35-221.5. Abuse, harassment or extortion by telephone—evidence of 
intent—venue of offenses—penalty. (1) It is unlawful for any person, 
with intent to terrify, intimidate, threaten, harass, annoy or offend, to 
telephone another and use any obscene, lewd or profane language or sug- 
gest any lewd or lascivious act, or threaten to inflict injury or physical 
harm to the person or property of any person. It is also unlawful to use 
a telephone to attempt to extort money or other thing of value from 
any person, or to disturb by repeated anonymous telephone calls the 
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peace, quiet or right of privacy of any person at the place where the tele- 
phone call or calls were received. 

(2) The use of obscene, lewd or profane language or the making of 
a threat or lewd or lascivious suggestion shall be prima facie evidence 
of intent to terrify, intimidate, threaten, harass, annoy or offend. 

(3) <Any offense committed by use of a telephone in the manner set 
forth in this section shall be deemed to have been committed at either 
the place where the telephone call or ealls originated or at the place 
where the telephone call or calls were received, and when an offense under 
this section is committed by making a telephone eall or calls in one county 
which is or are received in another county, the jurisdiction is in either 
county. 

(4) <Any violation of this section shall be punishable by a fine not 
exceeding five hundred dollars ($500), or by imprisonment in the county 
jail not exceeding six (6) months, or by imprisonment in the state prison 
not exceeding five (5) years. 


History: En. Sec. 1, Ch. 25, L. 1967. 


Title of Act 


An act making it a criminal offense to 
use a telephone either to terrify, intimi- 
date, threaten, harass, annoy or offend an- 
other by the use of obscene, lewd or pro- 
fane language or the suggestion of a lewd 
or lascivious act or by threat of injury to 


person or property, or to attempt to extort 
money or property from another, or to dis- 
turb another by repeated anonymous ealls, 
and providing penalties therefor; provid- 
ing for prosecution of such offenses at 
either the place where the telephone call 
or calls originated or where they were re- 
ceived; and repealing all acts and parts 
of acts in conflict therewith. 


94-35-221.6. False statements to harass by telephone—venue of of- 
fenses. Every person who telephones another and knowingly makes any 
false statements concerning injury, death, disfigurement, indecent conduct 
or criminal conduct of the person telephoned or any member of his family 
with intent to terrify, intimidate, harass or annoy the called person is 
cuilty of a misdemeanor. Any offense by use of a telephone as herein set 
out may be deemed to have been committed at the place at which the 
telephone call or calls were made or at the place where the telephone 
call or calls were received. 


History: En. Sec. 2, Ch. 25, L. 1967. all acts and parts of acts in conflict there- 


, with. 
Repealing Clause 


Section 3 of Ch. 25, Laws 1967 repealed 


94-35-258. Endurance races of horses prohibited. It shall be unlawful 
for any person, firm, corporation, association or organization within the state 
of Montana to sponsor, promote, conduct, or participate in sponsoring, 
promoting or conducting any horse race, commonly known as an endurance 
race, for a distance of more than two (2) miles. 


History: En. Sec. 1, Ch. 27, L. 1949. more than two miles; providing a pen- 


alty; and repealing all acts in conflict. 
Title of Act 


An act prohibiting endurance races of eatlakates) Reterautas 


Animals¢=40, 
3 C.J.S. Animals § 70. 


94-35-259. Penalty for running endurance horse race. Any person, firm, 
corporation, association, or organization violating any of the provisions of 
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this act shall be guilty of a misdemeanor and upon conviction shall be 
punished by a fine of not less than two hundred fifty dollars ($250.00) or 
more than five hundred dollars ($500.00) or by imprisonment in the county 
jail of not less than ninety [90] days or more than one [1] year. 


History: En. Sec. 2, Ch. 27, L. 1949. all acts and parts of acts in conflict there- 


: with. 
Repealing Clause 


Section 3 of Ch. 27, Laws 1949 repealed Collateral References 


Animals@~41. 
3 C.J.S. Animals § 75. 


94-35-260. State tax stamps—failure to affix or cancel—removal—pen- 
alty—counterfeiting tax stamp or insignia of Montana or other state— 
penalty. (a) Every person required by law to affix any tax stamp or in- 
signia of the state of Montana, to or upon any article to evidence the pay- 
ment of a tax or license thereon, who shall fail, neglect or refuse to affix 
such stamp or insignia thereto, or to affix it in the proper place, or to cancel 
it, in the manner and as required by law, or as required by rules and 
regulations of the state board of equalization of this state when charged 
with administering any act relating thereto, or who shall wilfully remove 
any such affixed stamp or insignia from any such article and affix it to 
another such article required by law to be so stamped or marked, is guilty of 
a misdemeanor and shall be punished by imprisonment in the county jail not 
less than thirty (30) days, nor more than six (6) months, or by a fine of 
not less than one hundred dollars ($100.00), nor more than three hundred 
dollars ($300.00), or by both such fine and imprisonment. 


(b) Every person without authority of law, who shall wilfully make, 
print, manufacture, counterfeit, or attempt to make, print, manufacture or 
counterfeit any such stamp or insignia of the state of Montana or of any 
other state, or who shall, without authority of law, have in his possession 
any such counterfeit stamp or insignia, die, equipment or material for the 
making, printing, manufacturing or counterfeiting of any such stamp or 
insignia, or who shall be concerned therewith, is guilty of a felony and shall 
be punished by imprisonment in the state prison not less than one (1) year, 
nor-more than five (5) years, or by a fine of not less than one thousand 
dollars ($1,000.00), nor more than five thousand dollars ($5,000.00), or by 
both such fine and imprisonment. 


History: En. Sec. 1, Ch. 43, L. 1949. Repealing Clause 


Section 2 of Ch. 43, Laws 1949 repealed 


Title of Act 


An act relating to tax stamps or insignia 
of the state of Montana; providing pen- 
alty for counterfeiting any such stamp or 
insignia, or having possession thereof, or 
being concerned therewith; prescribing 
penalty for re-using any such stamp or 
insignia, and for failure or refusal to prop- 
erly affix any such stamp or insignia, or 
to properly cancel any such stamp. 


all acts or parts of acts in conflict there- 
with. 


Effective Date 
Section 3 of Ch. 43, Laws 1949 pro- 
vided the act should be in effect from and 


after its passage and approval. Approved 
February 23, 1949. 


Collateral References 

Counterfeiting¢—6; Licenses¢—40. 

20 C.J.S. Counterfeiting §9; 53 CJ.S. 
Licenses $§ 66. 


94-35-261. Importing or selling farm machinery with altered, defaced 


or removed serial number. 


No person, firm or corporation shall import, or 
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cause to be imported into the state of Montana any tractor, forage blower, 
combine, thresher, forage harvester, hay baler, power mower or any other 
item of heavy farm machinery on which the serial numbers have been de- 
stroyed, removed, altered, covered or defaced; nor transport, sell, offer for 
sale or otherwise dispose of any such farm implements or machinery within 
the state of Montana knowing the same to have been imported in violation 
of this act. 


History: En. Sec. 1, Ch. 167, L. 1953. of the serial numbers on farm implements 
i or machinery; prohibiting the transporta- 
Title of Act tion or offering for sale, selling or other- 
An act prohibiting the importation into wise disposing of farm implements or 
Montana of farm implements or machin- machinery knowing the same to have been 
ery on which the serial numbers have been imported into Montana in violation of this 
destroyed, removed, altered, covered or act and providing penalties for the violat- 
defaced; prohibiting the destruction, re- ing hereof. 
moval, alteration, covering or defacing ; 


94-35-262. Altering, defacing or removing serial number on farm ma- 
chinery. No person, firm, association or corporation shall destroy, remove, 
alter, cover, or deface the manufacturer’s serial numbers from any tractor, 
forage blower, combine, thresher, forage harvester, hay baler, power mower 
or any other item of heavy farm machinery having such numbers. 

History: En. Sec. 2, Ch. 167, L. 1953. 


94-35-263. Penalty. Any wilful violation of any of the provisions of 
this act shall constitute a misdemeanor. 


History: En. Sec. 3, Ch. 167, L. 1953. 


94-35-264. Furnishing certain articles to and receiving articles from 
prisoners in state prison—receiving such articles by prisoners—felony. (1) 
A person may not furnish or attempt to furnish to an inmate of the state 
prison, nor may an inmate receive or attempt to receive any of the fol- 
lowing items without the consent of the warden: 

(a) Any liquid containing one-half of one per cent (4% of 1%) or 
more of alcohol by volume which is fit for use for a beverage. 

(b) Knives, razors, drugs, narcotics, guns, ammunition, ropes, ladders, 
money or clothing other than that issued at the prison. 

(2) A person, including a member of the correctional staff, may not 
receive or attempt to receive from an inmate, for his own use or for trans- 
mittal to another inmate or some one outside the prison, any money, 
merchandise, or messages. 

(3) A person who violates this section is punishable upon conviction, 
by imprisonment in the state prison for a term not exceeding ten (10) 
years, or a fine not exceeding ten thousand dollars ($10,000), or both. 

History: En. Sec. 1, Ch. 177, L. 1953; brandy, whiskey, rum, gin, beer, ale, por- 


amd. Sec. 77, Ch. 199, L. 1965. ter, wine, spirituous, vinous, malt, or fer- 
; mented liquor, liquids and compounds, 
Title of Act whether medicated, proprietary, patented 


An act providing that any person who. or not, and by whatever name called, con- 
without the consent of the warden, shall taining one-half (144) of one per centum 
furnish or attempt to furnish, or aid or (1%) or more of alcohol by volume which 
assist in furnishing to any prisoner con- are fit for use for beverage purposes, 
fined in the state prison, any alcohol, knives, razors, drugs, narcotics, guns, am- 
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munition, ropes, ladders, clothing, or 
money to such prisoner, or any prisoner 
who, without the consent of the warden, 
shall receive, attempt to receive, or aid 
or assist in receiving or attempting to 
receive any of such things, shall be 
deemed guilty of a felony and upon con- 
viction thereof shall be punished by im- 
prisonment in the state prison for a term 
not exceeding ten (10) years, or a fine 
not exceeding ten thousand dollars ($10,- 
000), or both. 


Amendment 

The 1965 amendment divided this sec- 
tion into numbered subsections and let- 
tered paragraphs; inserted new provisions 
in subsection (2); and made numerous 


94-35-270 


minor changes in phraseology and punctu- 
ation. 


Repealing Clause 


Section 2 of Ch. 177, Laws 1953 re- 
pealed all acts and parts of acts in con- 
flict therewith. 


Effective Date 

Section 3 of Ch. 177, Laws 1953 pro- 
vided the act should be in effect upon 
its passage and approval. Approved 
March 4, 1953. 


Collateral References 


Prisons@174. 
72 C.J.S. Prisons § 22. 


94-35-265. Abandoning or permitting abandoned icebox in dangerous 


condition—penalty. 


Any person, firm or corporation abandoning or dis- 


carding in any place accessible to children any refrigerator, icebox or ice 
chest, of a capacity of one and one-half cubic feet or more, which has an 
attached lid or door which may be opened or fastened shut by means of an 
attached latch, or who, being the owner, lessee, or manager of such place, 
knowingly permits such abandoned or discarded refrigerator, icebox or ice 
chest to remain in such condition, shall be deemed negligent as a matter 
of law and shall be guilty of a misdemeanor, and upon conviction thereof 
shall be fined not more than fifty dollars ($50.00), or imprisoned not more 


than thirty (30) days, or both. 
History: En. Sec. 1, Ch. 126, L. 1955. 


Title of Act 

An act providing penalties for abandon- 
ing or discarding refrigerators, iceboxes 
or ice chests with attached doors or lids 
in places accessible to children; providing 
persons knowingly permitting such con- 


94-35-266 to 94-35-268. Repealed. 


Repeal 


These sections (Secs. 1-8, Ch. 139, L. 
1955; See. 1, Ch. 15, L. 1957), relating to 


ditions to exist to be negligent in addi. 
tion to penalties and containing a repeal- 
ing clause. 


Repealing Clause 


Section 2 of Ch. 126, Laws 1955 re- 
pealed all acts and parts of acts in con- 
flict therewith. 


life saving equipment on boats, were re- 
pealed by Sec. 20, Ch. 285, Laws 1959, 
effective March 18, 1959. 


94-35-269. Hunting in careless or reckless manner—failure to assist 
person injured or wounded—misdemeanor. Any person who, in the act 
of pursuing, taking or killing game animals or game birds, shall act in a 
eareless or reckless manner, or with wanton disregard of human life or 
property, or who knowingly fails to give all reasonable assistance to any 
person whom he has injured or wounded, shall, upon conviction thereof, be 
deemed guilty of a misdemeanor, and upon conviction thereof, be punished 
as provided by law. 

History: En. Sec. 1, Ch. 189, L. 1955. 


Title of Act 
An act providing for the prosecution of 


careless, reckless and negligent hunters, 
and for imposing of penalties upon con- 
viction thereof. 


94-35-270. Delivery of grain containing toxic chemicals to public ware- 
houses. It shall be unlawful for any person, firm, corporation or associa- 
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tion, to deliver to any public warehouse, any grain in bulk, if such grain 
contains toxic chemicals, providing such person, firm, corporation or asso- 
ciation knew, or upon the exercise of reasonable diligence, could have 


known of the presence of toxic chemicals in the grain. 


History: En. Sec. 1, Ch. 9, L. 1957. 


Title of Act 


An act making it unlawful to deliver to 
any public warehouse any grain in bulk 
containing toxic chemicals if the person, 
firm, corporation or association delivering 


such grain knew, or by the exercise of 
reasonable diligence, could have known, of 
the presence of such toxic chemicals; pro- 
viding that such delivery shall constitute 
a misdemeanor and providing penalties 
therefor; and repealing all acts and parts 
of acts in conflict herewith. 


94-35-271. Penalty for violation. Any person, firm, corporation or 
association violating the provisions of this act shall be guilty of a mis- 
demeanor and upon conviction thereof shall be fined not more than five 
hundred dollars ($500.00) and not less than two hundred fifty dollars 
($250.00) or be imprisoned for not more than six (6) months and not less 
than thirty (80) days, or both. 

History: En. Sec. 2, Ch. 9, L. 1957. Repealing Clause 

Section 3 of Ch. 9, Laws 1957 repealed 
all acts and parts of acts in conflict there- 
with. 

94-35-271.1. Coloration of wheat, oats, rye or barley treated with in- 

jurious or toxic substances. Any wheat, oats, rye or barley treated with 
any injurious or toxic substance or chemical shall at the same time be 
colored or dyed a color contrasting with the natural color of such wheat, 
oats, rye or barley, so that the treated wheat, oats, rye or barley is readily 
identifiable as having been treated with an injurious or toxic substance or 
chemical. 

History: En. Sec. 1, Ch. 80, L. 1959. 


Title of Act 


An act to provide for the coloration of 
wheat, oats, rye or barley when being 


treated with an injurious or toxie sub- 
stance or chemical, providing a penalty; 
and repealing all acts or parts of acts in 
conflict herewith. 


94-35-271.2. Sale or offering for sale product in violation of act pro- 
hibited. No person, firm, corporation or association shall sell or offer for 
sale, any wheat, oats, rye or barley which has been treated with any inju- 
rious or toxic substance or chemical unless the wheat, oats, rye or barley 
has been colored or dyed a color contrasting with the natural color of the 
wheat, oats, rye or barley. This act shall not apply to the treatment of any 
wheat, oats, rye or barley which solely is for the killing of insects which 
might be present therein. Provided, however, that if such treatment uses 
any injurious or toxic substance for the killing of insects, then such grain 
must be colored or dyed as hereinabove provided if offered for sale. 

History: En. Sec. 2, Ch. 80, L. 1959. 


94-35-271.3. Violation constitutes misdemeanor. Any person, firm, cor- 
poration or association violating any of the provisions of this act shall be 
guilty of a misdemeanor. | 
History: En. Sec. 3, Ch. 80, L. 1959. 


Repealing Clause 
Section 4 of Ch. 80, Laws 1959 repealed 
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94-35-272. Unlawful operation, use, interference, or tampering of air- 
craft—penalty. Eivery person who shall wilfully operate or use any air- 
craft without the consent of the owner, or who shall wilfully interfere or 
tamper with any aircraft without the consent of the owner, or who shall 
wilfully put into operation the engine of any aircraft without the consent 
of the owner, shall be guilty of a misdemeanor, and upon conviction there- 
of shall be punished by imprisonment for not more than six (6) months or 
by a fine of not more than five hundred dollars ($500.00) or by both such 
fine and imprisonment. 

History: En. Sec. 1, Ch. 83, L. 1957. out the consent of the owner; providing a 

: penalty for such offense; and containing 

Title of Act 


a repealing clause. 
An act making it a misdemeanor for ; 
any person to wilfully use or operate any Repealing Clause 
aircraft, or wilfully interfere or tamper Section 2 of Ch. 83, Laws 1957 repealed 
with any aircraft, or wilfully put into all acts and parts of acts in conflict there- 
operation the engine of any aircraft, with- with. 


94-35-273. Switch blade knives—possession, selling, using, giving, or 
offering for sale—penalty—collectors. Every person who carries or bears 
upon his person or who carries or bears within or on any motor vehicle 
or other means of conveyance owned or operated by him or who owns, 
possesses, uses, stores, gives away, sells or offers for sale, a switch blade 
knife shall be punished by a fine not exceeding five hundred dollars ($500.00) 
or by imprisonment in the county jail for a period not exceeding six (6) 
months or by both such fine and imprisonment; provided, that a bona 
fide collector, whose collection is registered with the sheriff of the county 
in which said collection is located, is hereby exempted from the pro- 
visions of this act. For the purpose of this section a switch blade knife 
is defined as any knife which has a blade one and one-half (11%) inches 
long or longer, which opens automatically by hand pressure applied to a 
button, spring or other device in the handle of the knife. 

History: En. Sec. 1, Ch. 248, L. 1957. Repealing Clause 


Title of Act Section 2 of Ch. 243, Laws 1957 repealed 


3 : mrs all acts and parts of acts in conflict there- 
An act making it a criminal offense for with. 


any person to own, possess, carry, sell 

or display a switch blade knife, defining a Effective Date 

switch blade knife, making it a criminal Section 3 of Ch. 243, Laws 1957 provided 
offense and providing a punishment there- the act should be in effect from and after 


for; providing for the effective date of its passage and approval. Approved March 
said act and repealing all acts and parts 13, 1957. 
of acts in conflict therewith. 


94-35-274. Recording of conversation without knowledge of parties 
prohibited. It shall be unlawful to record or cause to be recorded by 
use of any hidden electronic or mechanical device which reproduces a 
human conversation without the knowledge of all parties to the conver- 
sation. Violation hereof shall constitute a misdemeanor. 


History: En. Sec. 1, Ch. 228, L. 1965. misdemeanor; and excepting public offi- 
: cials and employees when in the perform- 
Title of Act ance of official duty; and persons speak- 


An act making the transcription or re- ing at public meetings or given warning 
cording of human conversation without of any such recording. 
the knowledge of the parties thereto a 
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94-35-275. Public officials and public meetings exempt—warning of 
recording. Section 1 [94-35-274] of this act shall not apply to duly elected 
or appointed public officials or employees when such transcription or re- 
cording is done in the performance of official duty; and persons speaking 
at public meetings or given warning of such recording. 

History: En. Sec. 2, Ch. 228, L. 1965. 


CHAPTER 386—OBSCENITY—LITERATURE—INDECENT EXPOSURE 
—HOUSES OF ILL FAME—PROHIBITION OF CERTAIN 
ADVERTISEMENTS 
Section 94-3601. Obscene literature. 
94-3602. Penalty. 
94-3604. Seizure of indecent articles authorized. 


94-3605. Their character to be summarily determined. 
94-3606. Their destruction. 


94-3601. (111384) Obscene literature. (1) ‘Obscene’ means that to 
the average person, applying contemporary standards, the predominant 
appeal of the matter, taken as a whole, is to prurient interest, ie., a 
shameful or morbid interest in nudity, sex, or excretion, which goes sub- 
stantially beyond customary limits of candor in description or representa- 
tion of such matters. If it appears from the character of the material, 
that the subject matter is designed for a specially susceptible audience, 
predominant appeal shall be judged with reference to such audience. If 
the subject matter is directed to minors under 18 years of age, predomi- 
nant appeal shall be judged with reference to such class of minors. 

“Matter” means any book, magazine, newspaper, or other printed or 
written material or any picture, drawing, photograph, motion picture, or 
other pictorial representation of any statue or other figure, or any record- 
ing, transcription or mechanical, chemical or electrical reproduction or 
any other articles, equipment machines or materials. 

“Person” means any individual, partnership, firm, association, corpo- 
ration, or other legal entity. 

“Distribute” means to transfer possession of, whether with or without 
consideration. 

“Knowingly” means having knowledge of the character and content 
of the subject matter or failure to exercise reasonable inspection which 
would disclose the content and character of the same. 

(2) It is unlawful for any person to knowingly: send or cause to be 
sent, or bring or cause to be brought, into this state for sale or distribu- 
tion, or in this state prepare, publish, print, exhibit, distribute, or offer 
to distribute, any obscene matter. 

(3) It is unlawful for any person to knowingly: send or cause to be 
sent, or exhibit or distribute or offer to distribute any obscene matter to 
a minor under 18 years of age, while in possession of such facts that he 
should reasonably know that such person is a minor under 18 years of age. 

(4) It is unlawful for any person, while in possession of such facts 
that he should reasonably know that a person is a minor under 18 years 
of age, to hire, employ or use such minor to do or assist in doing any of 
the acts described in the foregoing paragraphs. 
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OBSCENITY 94-3601 


(5) It is unlawful for a person to write or create advertising or solicit 
anyone to publish such advertising or otherwise promote the sale or dis- 
tribution of matter represented or held out by him to be obscene. 

(6) No person shall, as a condition to a sale or delivery for resale 
of any publication not above described or not within the purview of the 
foregoing section, require that the purchaser or consignee receive for 
resale or redistribution any other publication or article whatsoever within 
or reasonably believed by such purchaser or consignee to be within the 
purview of the foregoing paragraph. 

(7) The prohibitions and penalties imposed hereby shall not extend 
to publications within any constitutional guarantee of freedom of the 
press or freedom of religious worship, nor to publications privileged for 
medical instruction, privileged as official law enforcement bulletins or 
publications, nor to publications or reproductions of bona fide works of 
literature and the fine arts. 

(8) In any criminal action brought under the foregoing sections, both 
the people and the defendant shall have the right to trial by jury on the 
issue of obscenity. 

(9) The jury, or the court, if a jury trial is waived, shall render a 
general verdict, and must also render a special verdict as to whether the 
matter named in the charge is obscene. The special verdict or findings 
on the issue of obscenity may be: “We find the ..........0020200... (title or de- 
scription of matter) to be obscene.” Or: “We find the W000 
(title or description of matter) not to be obscene,” as they find each item 
is or is not obscene. | 


History: En. Secs. 1, 2, p. 255, L. 1891; the view of any minor child under the age 
amd. Sec. 560, Pen. C. 1895; re-en. Sec. of eighteen (18) years, or to hire, use, 
8391, Rev. C. 1907; re-en. Sec. 11134, R. C. employ, or permit such child to sell or give 
M. 1921; amd. Sec. 1, Ch. 214, L. 1955; away or in any manner distribute any 


amd. Sec. 1, Ch. 276, L. 1967. such book, pamphlet, magazine, lewd pic- 
ture, newspaper, story paper, so-called 
Amendments comic book or publication or other printed, 


The 1955 amendment completely rewrote mimeographed, or published matter above 
this section. For section prior to amend- described. (2) The prohibitions and pen- 
ment see parent volume. alties imposed hereby shall not extend 

The 1967 amendment completely rewrote to publications within any constitutional 
this section. Prior to amendment, it read, guarantee of freedom of the press or free- 
“(1) It is unlawful for any person to sell, dom of religious worship, nor to publica- 
lend, give away, distribute, resell, or re- tions privileged for medical instruction, 
distribute, show, or have in his possession privileged as official law enforcement bul- 
with intent to sell, give away, distribute, letins or publications, nor to publications 
resell, or redistribute, or to show or adver- or reproductions of bona fide works of 
tise. or otherwise offer for loan, gift, or literature and the fine arts. (3) No per- 
distribution, to any minor child, under the son shall, as a condition to a sale or 
age of eighteen (18) years, any book, delivery for resale of any publication not 
pamphlet, magazine, newspaper, lewd pic- above-described or not within the purview 
ture, story paper, so-called comic book, or of the foregoing section, require that the 
other printed, mimeographed or published purchaser or consignee receive for resale 
matter, devoted to the publication or prin- or redistribution any other publication or 
cipally made up of criminal news, police article whatsoever within or reasonably 
reports, or accounts of criminal deeds, or believed by such purchaser or consignee 
pictures and stories of lust or crime, to be within the purview of the foregoing 
or portraying sexually indecent conduct or section.” 
subject matter, or portraying the planning paLCT j 
or peaittiag of deeds of crime, violence, Constitutionality 
horror, brutality, immorality or vice. It Justice Frankfurter in his dissenting 
shall be unlawful to exhibit upon any opinion in the Winters Case considered 
street or highway, or in any place within this to be one of the statutes throughout 
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94-3602 CRIMES AND CRIMINAL PROCEDURE 


the country that would fall under the 
majority decision in that case as “void 


for vagueness.” Winters v. New York, 
333 U S 523, 92 L Ed 853, 68 S Ct 674. 


94-3602. (11185) Penalty. (1) Every person who violates section 
94-3601 (2) is punishable by fine of not more than one hundred dollars 
($100.00) plus five dollars ($5.00) for each additional unit of material 
coming within the provisions of this chapter, which is involved in the 
provisions of this chapter, which is involved in the offense, not to exceed 
one thousand dollars ($1,000) or by imprisonment for not more than 30 
days. If such person has previously been convicted of a violation of this 
section, he is punishable by fine of not more than five hundred dollars 
($500.00) plus five dollars ($5.00) for each additional unit of material 
coming within the provisions of this chapter, which is involved in the 
offense, not to exceed twenty-five hundred dollars ($2,500.00), or by im- 
prisonment for not more than one year, or by both such fine and such 
imprisonment. 

(2) Every person who violates sections 94-8601 (3), (4) or (5) is pun- 
ishable by fine of not more than one hundred dollars ($100.00) or by 
imprisonment for not more than 30 days, or by both such fine and such 
imprisonment. If such person has been previously convicted of a viola- 
tion of either of these sections, he is punishable by imprisonment in the 
state prison not exceeding two years. 

(3) Every person who violates section 94-3601 (6) is punishable by 
fine of not more than one hundred dollars ($100.00) or by imprisonment 
for not more than 30 days, or by both such fine and imprisonment. For 
a second and subsequent offense he shall be punished by a fine of not 
more than five hundred dollars ($500.00), or by imprisonment for not 
more than one year, or by both such fine and imprisonment. 

History: En. Sec. 561, Pen. C. 1895; 
re-en. Sec. 8392, Rev. C. 1907; re-en. Sec. 


11135, R. C. M. 1921; amd. Sec. 2, Ch. 
214, L. 1955; amd. Sec. 2, Ch. 276, L. 1967. 


Separability Clause 

Section 3 of Ch. 214, Laws 1955 read 
“Tf any clause, sentence, paragraph, sec- 
tion, subdivision or part of this act shall, 
for any reason, be adjudged by any court 


Amendments of competent jurisdiction to be invalid, 
The 1955 amendment added the proviso inoperative or unconstitutional, such deci- 
clause. 


sion shall not affect, impair or invalidate 


The 1967 amendment completely rewrote 
this section. Prior to amendment, it read, 
“(1) Every person violating any of the 
provisions of the next preceding section 
is guilty of a misdemeanor, and provided 
further that upon the second and each 
subsequent conviction thereunder, a jail 
sentence is mandatory.” 


94-3604. 


the remaining portions of this act, but 
shall be confined in its operation to the 
clause, sentence, paragraph, section, sub- 
division or part directly adjudged to be 
invalid, inoperative or unconstitutional.” 


Repealing Clause 


Section 4 of Ch. 214, Laws 1955 repealed 
all acts or parts of acts in conflict there- 
with. 


(11187) Seizure of indecent articles authorized. Every person 


who is authorized or enjoined to arrest any person for a violation of 
section 94-3601 (2) or (8), is equally authorized and enjoined to seize any 
obscene matter found in possession, or under the control of the person so 
arrested, and to deliver the same to the district court. 


History: En. Sec. 563, Pen. C. 1895; 11137, R. C. M. 1921; amd. Sec. 1, Ch. 230, 
re-en. Sec. 8394, Rev. C. 1907; re-en. Sec. I. 1965. Cal. Pen. C. Sec. 312. 
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PERJURY 


Amendment 


The 1965 amendment substituted the 
_reference to section 94-3601(2) and (3) for 
a reference to subdivision 3 of section 94- 


94-3806 


“obscene or indecent writing, paper, book, 
picture, print, or figure”; and substituted 
“the district court” for “the magistrate 
before whom the person so arrested, is 


3603; substituted “obscene matter” for Tequired to be taken.” 


94-3605. (11138) Their character to be summarily determined. If the 
seizure be controverted, the district court to whom any obscene matter is 
delivered pursuant to the foregoing section or to the return of a search 
warrant must, within ten (10) days after service of the motion for restora- 
tion proceed to take testimony in relation thereto. A decision as to whether 
there is a probable cause to believe the seized material to be obscene shall 
be rendered by the court within two (2) days of the conclusion of the 


restoration proceedings. 

History: En. Sec. 564, Pen. C. 1895; 
re-en. Sec. 8395, Rev. C. 1907; re-en. Sec. 
11138, R. C. M. 1921; amd. Sec. 2, Ch. 230, 
L. 1965. Cal. Pen. C. Sec. 313. 


94-3606. 


Amendment 


The 1965 amendment completely rewrote 
this section. For previous text, see parent 
volume. 


(11189) Their destruction. Upon the conviction of the ac- 


eused, such county attorney must cause any obscene matter, in respect 
whereof the accused stands convicted and which remains in the possession 
or under the control of such county attorney, to be destroyed. 


History: En. Sec. 565, Pen. C. 1895; 
re-en. Sec. 8396, Rev. C. 1907; re-en. Sec. 
11139, R. C. M. 1921; amd. Sec. 3, Ch. 230, 
L, 1965. Cal. Pen. C. Sec. 314. 


94-3608. 


Illegal Use of Premises by Vendee 


Where the vendee-madam sought to void 
mortgage given vendor-madam on property 
used exclusively for prostitution, on the 
grounds that vendor-madam knew the 
property was to be used in violation of 


Amendment 

The 1965 amendment substituted “ob- 
scene matter” for “writing, paper, book, 
picture, print or figure.” 


(11141) Keeping disorderly houses. 


the laws and public policy of Montana, 
bare knowledge of the illegal purpose was 
not sufficient to void the contract in the 
absence of more active participation on 
the part of the seller. Carroll v. Beardon, 
142 M 40, 381 P 2d 295. 


CHAPTER 38—PERJURY—SUBORNATION OF PERJURY 


94.3801. (10878) Perjury defined. 


Venue 

Where prosecution for perjury is found- 
ed upon a false affidavit which was nota- 
rized in Lake County and delivered to 
Lewis and Clark County, apparently by 
mail, by virtue of section 94-3809, the 
crime was completed when the affidavit 
left the defendant with the requisite in- 
tent. If upon having the affidavit nota- 


94-3802. (10879) Oath defined. 
References 


Cited or applied in State v. Rother, 130 
M 357, 303 P 2d 393, 395. 


94-3806. 
References 
Cited or applied in State v. Rother, 130 
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rized the defendant then gave it to some 
other person to mail or mailed it himself, 
then the crime was committed and the 
proper county for venue was Lake County 
and not Lewis and Clark County. State v. 
Rother, 130 M 357, 303 P 2d 393. (Dis- 
senting opinions, 130 M 357, 303 P 2d 393, 
at 397 and 409.) 


(10883) Irregularity in administering oath. 


M 357, 303 P 2d 393, 394; (Dissenting opin- 
ion, 130 M 357, 303 P 2d 393 at 410.) 


94-3808 CRIMES AND CRIMINAL PROCEDURE 


94.3808. (10885) Knowledge of materiality of testimony not necessary. 


References M 357, 303 P 2d 393 at 410 (dissenting 
Cited or applied in State v. Rother, 130 opinion). 


94-3809. (10886) Making depositions, etc., when deemed complete. 


Crime—When Complete Lewis and Clark County, my tapeie by 

: ; ‘ ; mail, by virtue of this section the crime 
sedan a Se Acrstet eee BOE ee eee 
livered by the accused to “any other per- defendant with the requisite intent. If 
son, with the intent that it be uttered or Upon having the affidavit notarized the de- 
published as true.” State v. Rother, 130 fendant then gave it to some other person 
M 357, 303 P 2d 393, 395. (Dissenting to mail or mailed it himself, then the 
opinions, 130 M 357, 303 P 2d 393 at 397, crime was committed and the proper 


409.) county for venue was Lake County and not 
; Lewis and Clark County. State v. Rother, 
Venue 130 M 357, 303 P 2d 393. (Dissenting 


Where prosecution for perjury is found-- opinions, 130 M 357, 303 P 2d 393 at 397, 
ed upon a false affidavit which was nota- 409.) 
rized in Lake County and delivered to 


94-3811. (10888) Punishment of perjury. 


References M 357, 303 P 2d 393 at 410 (dissenting 
Cited or applied in State v. Rother, 130 opinion). 


CHAPTER 39—PUBLIC OFFICERS—OFFENSES BY 


94-3908. (10828) Presenting fraudulent bills or claims for allowance, etc. 


Operation and Effect this section. State v. Hale, 129 M 449, 291 

An information may be drawn consistent P 2d 229, 234. (Dissenting opinion, 129 M 
with section 94-1805 (obtaining money 449, 291 P 2d 229, 236), distinguished in 
under false pretenses) which is not vul- 135 M 449, 453, 340 P 2d 157, 160, over- 
nerable to the objection that it is bad for ruled on another point in 142 M 459, 462, 
duplicity for charging an offense under 384 P 2d 749. 


94-3918. (10923) Confessions obtained by duress, etc. 


Confession Not Used in Proceedings signed a confession to murder charge, the 

Where defendant’s confession to murder administration of the sedative did not 
was not introduced before the court at make the confession ipso facto inadmis- 
any stage in the proceedings, he was not Ssible and the determining question was 
allowed to withdraw his plea of guilty whether at the time of the confession it 
on the grounds that the confession was Was made voluntarily and of his free will. 
obtained from him illegally. Petition of State v. Noble, 142 M 284, 384 P 2d 504. 


Pine, 143 M 453, 391 P 2d 690. References 


Drugs Dryman vy. State, 139 M 141, 361 P 2d 
Where a sedative was given to a wound- 999. 
ed defendant about an hour before he 


94-3920. (10925) Importing persons to discharge duties, etc. 


Operation and Effect in damages. Annala v. McLeod, 122 M 
This section did not change the com- 498, 206 P 2d 811, 815. 
mon-law rule respecting a sheriff’s liability 
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94-4106 


CHAPTER 41—RAPE AND OTHER SEXUAL CRIMES 


Section 94-4106. Lewd and lascivious acts upon children. 


94-4120. 


94-4101. (11000) Rape defined. 
Evidence of Other Offenses 


Where defendant was charged with at- 
tempted rape upon a female child under 
the age of 18 years, the admission of a 
transcribed statement in the form of ques- 
tions by the county attorney and answers 
by the defendant showing that defendant 
had been warned about going out with 
girls under 18 and could have been charged 
with rape of a girl other than the prose- 
cutrix, was prejudicial, was not waived 
by defendant’s introduction of evidence 
to meet that of the state, and was of 
such nature that it could not be cured. 
State v. Tiedemann, 139 M 237, 362 P 2d 
529, 532, distinguished in 144 M 401, 405, 
396 P 2d 821. 


Federal Law as to Indians 


In the prosecution of an Indian for the 
erime of rape committed upon a 13-year- 
old female Indian on a reservation, an in- 
formation which failed to charge that 
force had been employed or that consent 
of the victim was lacking failed to state 
an offense under the federal law which 
adopted the state law definition of rape. 
United States v. Rider, 282 F 2d 476. 

Where an Indian was charged with rape 
of an Indian girl under eighteen on a 
reservation, the indictment failed to state 
an offense under the federal statute (18 
U. S. C. § 1153), providing that an Indian 
who commits rape as defined by state law 
shall be imprisoned at the discretion of 
the court, because “rape” does not include 
“carnal knowledge” as rape is defined in 
this section, and because the federal law 
distinguishes between rape and carnal 
knowledge. United States v. Red Wolf, 
172 F Supp 168. 


94-4102. 


Partial Repeal 

Laws 1943, Ch. 227 (10-601 et seq.), and 
the amendments thereof have repealed by 
implication this section and section 94- 
4101, insofar as they conflict with the sub- 
stance and intent thereof and district 


94-4106. 


(11005) Lewd and lascivious acts upon children. 


Child under age of sixteen cannot be accomplice. 


Partial Repeal 


Since this section is repealed by im- 
plication by Laws of 1943, Ch. 227 (10-601 
et seq.), and the amendments thereof, in- 
sofar as it is in conflict with the sub- 
stance and intent thereof, district crim- 
inal court was prohibited from trying child 
under the age of 16 years charged with 
rape. He was solely under the exclusive 
jurisdiction of the juvenile court. State 
ex rel. Dahl v. District Court, 134 M 395, 
333 P 2d 495, 497, 499. 


Statutory Rape 


Any man who accomplishes an act of 
sexual intercourse with a female under 
the age of 18 years, when such female is 
not his wife, is guilty of the crime of 
statutory rape. The corpus delicti is suf- 
ficiently proved by the testimony of the 
prosecutrix that she had sexual intercourse 
with the accused at the time and place 
set forth in the information. State v. 
Reid, 127 M 552, 267 P 2d 986, 991. 


References 


Cited in State v. Lawrence, 122 M 277, 
201 P 2d 756; State v. Sauter, 125 M 109, 
232 P 2d 731, 734. 


Collateral References 


Bill of particulars to one accused of rape. 
5 ALR 2d 559. 

Inclusion or exclusion of day of birth in 
computing age of prosecutrix. 5 ALR 2d 
1153. 

Exclusion of women from juries in prose- 
cutions for rape. 9 ALR 2d 661. 


(11001) When physical ability must be proved. 


criminal court was prohibited from trying 
child under the age of 16 years charged 
with rape. He was solely under the ex- 
clusive jurisdiction of the juvenile court. 
State ex rel. Dahl v. District Court, 134 
M 395, 333 P 2d 495, 497, 499. 


Any per- 


son over the age of eighteen (18) years, who shall wilfully and lewdly com- 
mit any lewd and lascivious act, other than the acts constituting other 
erimes provided in sections 94-4101 to 94-4108, upon or with the body or 
any part or member thereof, of a child under the age of sixteen (16) years, 
with the intent of arousing, appealing to, or gratifying the lust or passions 
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94-4109 


CRIMES AND CRIMINAL PROCEDURE 


or sexual desires of such person, or of such child, shall be guilty of a felony, 
and shall be imprisoned in the state prison not exceeding twenty-five (25) 


years. 


History: En. Sec. 1, Ch. 59, L. 1913; 
re-en. Sec. 11005, R. C. M. 1921; amd. Sec. 
1, Ch. 70, L. 1935; amd. Sec. 1, Ch. 57, L. 
1959. 


Amendment 


The 1959 amendment raised the penalty 
in this section from five years to twenty- 
five years. 


Age as Defense 


The portion of this section giving an 
exemption to prosecution to a person under 


the age of eighteen years is a matter of 


defense, and negation thereof is not a 
necessary part of the information. State 
v. Davis, 141 M 197, 376 P 2d 727, 729. 


Evidence of Similar Acts 


Where alleged lewd and lascivious acts 
upon the person of a minor child below 
the age of 16 years were committed on or 
about March 19, 1955, it was improper to 
permit state to show similar acts to those 
charged as having been committed on 
August 4, 1951, and in June 1951 in the 
State of California because of the remote- 
ness in time. State v. Nicks, 134 M 341, 
332 P 2d 904, 905, 77 ALR 2d 836. 


94-4109. 


Constitutionality 


This section (94-4109) is void since 
Congress has legislated upon this matter 
in the Mann Act (U.S. C. Tit. 18, §§ 2421- 


94.4110. 
etc. 


(11009) 


Sufficiency of Evidence 


Evidence that. defendant. obtained and 
paid rent on _ prostitute’s apartment, 
forced her to stay there, procured for her 


94.4114. (11013) 


Sufficiency of Evidence 


Evidence that defendant cashed check 
given to prostitute by male brought to her 
by defendant who coerced her to prosti- 


94-4118. 
Penetration by Mouth 


The infamous crime against nature may 
be committed by penetration of the mouth. 


Information Held Sufficient 


An information under this section was 
sufficient although it did not allege the 
age of the defendant. State v. Davis, 141 
M 197, 376 P 2d 727, 729. 


Subsequent Offense 


A defendant convicted of a lewd and 
lascivious act upon a child under this 
section was properly sentenced to a term 
of not less than 10 years on a _ subse- 
quent offense, pursuant to subd. 1 of sec- 
tion 94-4713, where the jury found that 
he had previously been convicted of lewd 
and lascivious acts upon a child. In re 
Davis’ Petition, 139 M 622, 365 P 2d 948, 
949, 


Sufficiency of Evidence 


Where medical testimony pertaining to 
defendant’s antisocial nature and diffi- 
culty in controlling his sexual impulses 
may have established the defendant’ as a 
sexual deviate who should be confined for 
the protection of society, but was not suf- 
ficient to prove intent to commit a lewd 
and lascivious act upon a child, it was 
reversible error to convict the defendant 
of the felony. State v. Green, 143 M 234, 
388 P 2d 362. 


(11008) Importation and exportation of females, etc. 


2424), This section then, being in contra- 
vention of a valid law of the United 
States, is wholly void. Ex Parte Ander- 
son, 125 M 331, 238 P 2d 910, 911, 912. 


Procuring women to reside in houses of prostitution, 


and took all money was sufficient for con- 
viction under statute. State v. Crockett, 
148 M 402, 421 P 2d 722. ; 


Receiving money for procuring women, etc. 


tute for him was sufficient to support con- 
viction, State v. Crockett, 148 M 402, 421 
P.2d- 722. 


(110380) Crime against nature. 


(following State v. Hoyt Guerin, 51 M 
250, 152 P 747.) State v. Dietz, 135 M 496, 
343 P 2d 539, 541. 


RESCUES AND ESCAPES 94-4203 


: } does nothing more than show opportunity 
Where Accomplice’s Testimony Insuffi- on the part of defendant to have commit- 


ciently Corroborated ted the crime. State v. Gangner, 130 M 
Where the corroborating evidence to the 6533, 305 P 2d 388. 

testimony of the accomplice showed that 

accomplice slept with the defendant and References 

stayed overnight at defendant’s house on Cited or applied in State v. Searle, 

several occasions, such evidence was in- 125 M 467, 239 P 2d 995, 996; State v. 

sufficient to sustain the conviction as it Shambo, 133 M 305, 322 P 2d 657. 


94-4119. (11031) Penetration sufficient to complete the crime. 


Operation and Effect crime against nature. State v. Shambo, 
There must be penetration before a per- 1383 M 305, 322 P 2d 657, 658. 
son can be convicted of the infamous 


94-4120. Child under age of sixteen cannot be accomplice. No child 
under the age of sixteen (16) years can be an accomplice to the commission 
or attempted commission of the infamous crime against nature. 


History: En. Sec. 1, Ch. 68, L. 1951; and inserted the words “or attempted 
amd, Sec. 1, Ch. 145, L. 1957. commission.” 


Title of Act Repealing Clauses 


An act declaring a child under the age of Section 2 of Ch. 68, Laws 1951 and Sec. 
fourteen years incapable of being an ac- 2 of Ch. 145, Laws 1957 repealed all acts 
complice to the infamous crime against and parts of acts in conflict therewith. 


naEMEG: Effective Date 
Amendment Section 3 of Ch. 68, L. 1951 provided the 
The 1957 amendment substituted “six- act should be in effect from and after its 


teen (16) years” for “fourteen (14) years” passage and approval. Approved February 
20, lool, 


CHAPTER 42—RESCUES AND ESCAPES 


94-4202. (10865) Retaking goods from custody of officer. 


Unlawful Arrest could not be justified as for violation of 

In action for damages for unlawful ar- this section since officer did not have check 
rest which occurred after store manager’ in his possession under any process of law. 
handed plaintiff’s check to officer and plain- Harrer v. Montgomery Ward & Co., 124 
tiff seized check from officer’s hand, arrest M 295, 221 P 2d 428, 435. 


94-4203. (10866) Escapes from state prison—punishment. 


Consecutive Sentence man v. Powell, 139 M 583, 367 P 2d 553, 

An escape sentence runs consecutively 557. 
and not coneurrently with the original The word “discharge” as used in this 
sentence. State ex rel. Herman v. Powell, section does not ‘mean “release on pa- 
139 M 583, 367 P 2d 553, 557. role.” State ex rel. Herman v. Powell, 

139 M 583, 367 P 2d 553, 557. 

Parole 

The granting of a parole to an escape Sequence of Consecutive Sentences 
sentence by virtue of the wording of this Where petitioner was sentenced to serve 
section did not result in a discharge of consecutive sentences for escape and using 
the original sentence. State ex rel. Her- an automobile without the consent of the 
man v. Powell, 139 M 583, 367 P 2d 553, owner, but the warden executed the sen- 
557. tences in a sequence reverse to that indi- 


This section does not deal with paroles cated by the court, there was no infringe- 
and therefore, does not stand for the ment on his rights and his petition for 
proposition that an inmate, who has es- writ of habeas corpus was denied. Peti- 
eaped from prison, must serve bis entire’ tion of Cheadle, 143 M 327, 389 P 2d 579. 
original sentence in prison plus his escape i 
sentence upon apprehension before being Speedy Trial upon Escape Charge 
considered for parole. State ex rel. Her- Petitioner, who was presently confined 
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94-4301 


in the United States penitentiary at Leav- 
enworth, Kansas, applied to the supreme 
court of Montana for writ of mandate 
to require the district court of Powell 
County, Montana, to grant him a speedy 
trial on an escape charge, averring that 
a detainer had been filed with that insti- 
tution by the warden of the Montana state 
prison to which he had been sentenced to 
terms of eight years and five years to 
run coneurrently. Since records showed 
that he had escaped from custody after 


CRIMES AND CRIMINAL PROCEDURE 


having served one year, two months and 
thirteen days of his sentences and he 
would be returned to the state prison to 
complete his unexpired sentences, the ap- 
plication was denied by the supreme court. 
In re Well’s Petition, 139 M 611, 362 P 2d 
420, 421. 


References 


Cited or applied in State ex rel. Ball v. 
Burrell, 129 M 585, 292 P 2d 144. 


CHAPTER 483—ROBBERY 


94-4301. 


Fear 


Under this section a robbery victim is 
put in the fear required by section 94-4302 
when he is foreed to look down the barrel 


94-4302. 


Presumption 


It is reasonable to presume fear where 
a robbery victim is forced to look down 


(10973) Robbery defined. 


the barrel of a 45-caliber automatic pistol 


(10975) Punishment of robbery. 


94-4303. 


References 
State v. Knight, 143 M 27, 387 P 2d 22. 


of a 45-caliber automatic pistol held by a 
stranger whose purpose is to rob the vic- 
tim. State v. Erickson, 141 M 118, 375 P 
2d 314, 316. 


(10974) What fear may be an element in robbery. 


held by a stranger whose purpose is to 
rob his victim. State v. Erickson, 141 M 
118, 375 P 2d 314, 316. 


CHAPTER 44—SEDITION—CRIMINAL SYNDICALISM—DISPLAY OF 
RED FLAG—SUBVERSIVE ORGANIZATIONS 


Section 94-4411, 
94-4412, 
94-4413, 
94-4414, 
94-4415, 
94-4416. 
94-4417, 
94-4418, 
94-4419, 


Purpose of act. 


Rules and regulations. 


Subversive Organization Registration Law—title of act. 


Subversive organization defined. 

Organization subject to foreign control defined. 
Exceptions from definition of subversive organization. 
Organization pursuant to law—no exemption. 


Information filed with secretary of state. 
Amendment of charter, constitution, by-laws or other regulations— 


filing with secretary of state. 


94-4420. 


Change of officers or purposes—filing with secretary of state. 


Statements filed with secretary of state are public records. © 


94-4421. Semiannual statement of members. 
94-4422, Report of meetings authorizing political action. 
94-4423, 
94-4424. Anonymous letters prohibited. 
94-4425, Penalty of organization for violating act. 
94-4426. Penalty of officer of organization. 
94-4427, Penalty of member of organization. 

94-4411, 


Subversive Organization Registration Law—title of act. 


This 


act may be cited as the “Subversive Organization Registration Law.” 


History: En. Sec. 1, Ch. 215, L. 1951. 


Title of Act 


An act providing for the registration of 
certain societies, corporations, associations, 
political parties, assemblies, and other 
bodies and organizations; defining “sub- 
versive organizations,” and requiring such 
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organizations to file reports, documents and 
information with the secretary of state, 
and providing for the making of rules and 
regulations by the secretary of state; pro- 
hibiting the sending and delivery to non- 
members of letters, leaflets, and other 
written or printed matter, unless the same 


SUBVERSIVE ORGANIZATION REGISTRATION LAW 94-4416 


bears the name of such organization and and providing penalties for violations of 
the names and addresses of its officers; this act. 


94-4412. Purpose of act. This act is adopted in the exercise of the 
police power of this state for the protection of the public peace and safety 
by requiring the registration of subversive organizations which are con- 
ceived and exist for the purpose of undermining and eventually destroying 
the democratic form of government in this state and in the United States. 

History: En. Sec. 2, Ch. 215, L. 1951. 


94-4413. Subversive organization defined. As used in this title, “sub- 
versive organization” means every corporation, association, society, camp, 
group, political party, assembly, and everybody or organization composed 
of two [2] or more persons or members, which comes within all or any 
of the following descriptions: 

(a) Which directly or indirectly advocates, advises, teaches, or prac- 
tices, the duty, necessity, or propriety of controlling, conducting, seizing, 
or overthrowing the government of the United States, of this state, or of 
any political subdivision thereof by force or violence; 

(b) Which is subject to foreign control as defined in section 4 [94-4414] 
hereof. 

History: En. Sec. 3, Ch. 215, L. 1951. 


94-4414, Organization subject to foreign control defined. An organi- 
zation is “subject to foreign control” if it comes within either of the 
following descriptions: 


(a) It solicits or accepts financial contributions, loans, or support of 
any kind directly or indirectly from, or is affiliated directly or indirectly 
with, a foreign government or a political subdivision thereof, an agent, 
agency, or instrumentality of a foreign government or political subdivision 
thereof, a political party in a foreign country, or an international political 
organization ; 

(b) Its policies, or any of them, are determined by or at the suggestion 
of, or in collaboration with, a foreign government or a political subdivision 
thereof, an agent, agency, or instrumentality of a foreign government or a 
political subdivision thereof, a political party in a foreign country, or an 
international political organization. 

History: En. Sec. 4, Ch. 215, L. 1951. 


94-4415. Exceptions from definition of subversive organization. “Sub- 
versive organization” does not include any labor union or religious, fra- 
ternal, or patriotic organizations, society, or association whose objectives 
and aims do not contemplate the overthrow of the government of the 
United States, of this state or of any political subdivision thereof by force 
or violence. 

History: En. Sec. 5, Ch. 215, L. 1951. 


94-4416. Organization pursuant to law—no exemption. This act imposes 
additional requirements upon corporations, associations, or organizations 
which are subversive organizations. Neither the fact that such a corpora- 
tion, association, or organization was organized pursuant to law nor that 


65 


94-4417 CRIMES AND CRIMINAL PROCEDURE 


its affairs and activities are in any respect regulated by law exempts it 
from complying with this title. 
History: En. Sec. 6, Ch. 215, L. 1951. 


94-4417. Rules and regulations. The secretary of state may adopt and 
promulgate such rules and regulations as may be necessary to carry out 
the provisions of this title, and may alter, amend, or repeal such rules and 
regulations. 

History: En. Sec. 7, Ch. 215, L. 1951. 


94-4418. Information filed with secretary of state. Every subversive 
organization in existence on July 1, 1951, shall within thirty (30) days 
after that date, and every subversive organization thereafter organized 
shall within ten (10) days after its organization, file with the secretary 
of state, on such forms and in such detail as he may prescribe, the follow- 
ing information and documents: 

(a) A complete and detailed statement subscribed, under oath, by 
all of its officers, showing all of the following: 

(1) Its name and post office address; 

(2) The names and addresses of all its branches, chapters, and affiliates ; 

(8) The names, nationalities, and residence addresses of its officers 
and members, and the qualifications required for membership in it; 

(4) The nature and extent of its existing and proposed aims, purposes, 
and activities ; 

(5) The times and places of its meetings; 

(6) The description and location of the real property and the kind, 
quantity, and quality of the personal property owned by it, its assets and 
liabilities, the methods for the financing of its activities, and the names 
and addresses of all persons, organizations, and other sources who or which 
have contributed money, property, literature, or other things of value to 
the organization or any of its branches, chapters or affiliates for any of 
its purposes; 

(7) Such other information as the secretary of state may from time 
to time require. 

(b) <A true copy, certified by all of its officers, of all of the following: 

(1) Its charter, articles of association, or constitution, and its by-laws, 
rules, and regulations; 

(2) Its oath, affirmation, or pledge of membership, if any; 

(3) Hach agreement, resolution, and other instrument or document 
relating to its organization, powers, and purposes, and the powers and 
duties of its officers and members; 

(4) Each book, pamphlet, leaflet, or other printed, written, or illus- 
trated matter directly or indirectly issued or distributed by it or in its 
behalf, or to or by its members with its knowledge, consent, or approval; 

(5) Such other documents as the secretary of state may from time 
to time require. 

(c) A description of the uniforms, badges, insignia, or other means of 
identification prescribed by it, and worn or carried by its officers or 
members, or any of such officers or members. 
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SUBVERSIVE ORGANIZATION REGISTRATION LAW 94-4424 


(d) In ease it is subject to foreign control, a statement of the manner 
in which it is subject. 
History: En. Sec. 8, Ch. 215, L. 1951. 


94-4419. Amendment of charter, constitution, by-laws or other regula- 
tions—filing with secretary of state. Every subversive organization shall 
within ten (10) days after any revision or amendment of, or other change 
with respect to, its charter, articles of association, constitution, by-laws, 
rules, regulations, oath, affirmation, or pledge of membership, or any part 
thereof, file with the secretary of state a true copy certified by all of its 
officers of the revised, amended, or changed charter, articles of association, 
constitution, by-laws, rules, regulations, oath, affirmation, or pledge of 
membership, or part thereof. 

History: En. Sec. 9, Ch. 215, L. 1951. 


94-4490. Change of officers or purposes—filing with secretary of state. 
Every subversive organization shall within ten (10) days after a change 
has been made in its officers, or in its aims, purposes, activities, property 
holdings, or methods and sources of financing its activities, file with the 
secretary of state a statement subscribed under oath by all of its officers 
showing the change. 

History: En. Sec. 10, Ch. 215, L. 1951. 


94-4421, Semiannual statement of members. Every subversive organi- 
zation shall at least once in each period of six (6) months file with the 
secretary of state a statement subscribed under oath by all of its officers 
showing the names and residence addresses of all persons who have been 
admitted to membership during that period or, if no members have been 
admitted during that period, a statement to that effect similarly subscribed. 

History: En. Sec. 11, Ch. 215, L. 1951. 


94.4422. Report of meetings authorizing political action. Every sub- 
versive organization shall within ten (10) days after the adoption thereof 
file with the secretary of state, on such form and in such detail as he may 
prescribe, each resolution adopted, or the minutes of any meeting held 
by it, authorizing or providing for concerted action by its officers, members, 
or a part of its membership, to promote or prevent the passage of any 
act of legislation by any local, state, or federal legislative body, or to 
support or defeat any candidate for public office. 

History: En. Sec. 12, Ch. 215, L. 1951. 


94-4423. Statements filed with secretary of state are public records. 
All statements or documents filed with the secretary of state under this 
title [94-4411 to 94-4427] are public records and shall be open to public 
examination and inspection at all reasonable hours. 

History: En. Sec. 13, Ch. 215, . 1951. 


94-4424, Anonymous letters prohibited. A subversive organization 
shall not send, deliver, mail or transmit, or suffer or permit to be sent, 
delivered, mailed, or transmitted, to any person in this state who is not a 
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94-4425 CRIMES AND CRIMINAL PROCEDURE 


member of the organization any anonymous letter, document, leaflet, or 
other written or printed matter. All letters, documents, leaflets, or other 
written or printed matter issued by a subversive organization which are 
intended to come to the attention of a person who is not a member of 
the organization shall bear the name of the organization and the name 
and residences of its officers. 

History: En. Sec. 14, Ch. 215, L. 1951. 


94-4425. Penalty of organization for violating act. Any subversive 
organization which violates any provisions of this title [94-4411 to 94-4427] 
is guilty of a felony punishable by fine of not less than one thousand 
dollars ($1,000.00) nor more than ten thousand dollars ($10,000.00). Any 
such violation constitutes a separate and distinct offense for each day, or 
part thereof, during which it is continued. 

History: En. Sec. 15, Ch. 215, L. 1951. 


94-4426. Penalty of officer of organization. Any officer or member 
of the board of directors, board of trustees, executive committee, or other 
similar governing body of a subversive organization who violates any 
provision of this title [94-4411 to 94-4427], or permits or acquiesces in the 
violation of any provision of this title by the organization is guilty of a 
felony punishable by fine of not less than five hundred dollars ($500.00) nor 
more than five thousand dollars ($5,000.00), or by imprisonment in a state 
prison for not less than six (6) months nor more than five (5) years, or 
by both. 

History: En. Sec. 16, Ch. 215, L. 1951. 


94-4427. Penalty of member of organization. Any person who becomes 
or remains a member of any subversive organization, or attends a meeting 
thereof, with knowledge that the organization has failed to comply with 
any provision of this title [94-4411 to 94-4427], is guilty of a misdemeanor 
punishable by fine of not less than ten dollars ($10.00) nor more than one 
thousand dollars ($1,000.00), or by imprisonment in the county jail for not 
less than ten (10) days nor more than one (1) year, or by both. 


History: En. Sec. 17, Ch. 215, L. 1951. the application of such provision to other 
43 A: persons, corporations, associations, organi- 
Separability of Provisions zations, or circumstances, shall not be 


Section 18 of Ch. 215, L. 1951 read, “If affected thereby, and the legislative assem- 
any provision of this act or the application bly hereby declares the severability of the 
thereof to any person, corporation, asso- several sections and provisions of this act, 
ciation, organization, or circumstances, is and that it would have enacted the same 
for any reason held invalid, ineffective, or without the invalid provisions or the in- 
unconstitutional by a court of competent valid applications, as the case may be, had 
jurisdiction, the remainder of this act, or such invalidity been apparent.” 


CHAPTER 47—PUNISHMENTS—ATTEMPTS AND 
OTHER GENERAL PROVISIONS 


Section 94-4720. Civil rights of convict suspended. 


94-4701. (11581) Acts made punishable by different provisions, etc. 


Penalty in Addition to Others judge, is not violation either of double 

Statute imposing penalty of $1,000 for jeopardy provision of constitution or of 
excess freight weight over 25,000 pounds’ this statute. State ex rel. Oleson v. Dis- 
is penalty in addition to other penalties trict Court, Eleventh Judicial District, 
provided by statute, is obligatory upon 151 M 12, 438 P 2d 560. 
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PUNISHMENTS 94-4713 


Proof of Previous Conviction glary for breaking and entering bar and 
A prior foreign conviction must be Other upon convietion of lareeny in steal- 
charged and proved before the court ig ig beer from bar, was proper. Morigeau 
bound to fix a minimum penalty based  V- State, 149 M 85, 423 P 2d 60. 
thereon. State v. Brown, 136 M 382, 351 P Sentencing defendant to two. five-year 
2d 219, 222. terms to run concurrently based on con- 


abe victions of second degree assault on two 
Separate Offenses Arising from Same  ifferent people in same brawl was not vio- 


Transaction lation of this statute which applies only to 
imposing two consecutive sentences upon one indivisible transaction. State v. Man- 
defendant, one upon conviction of bur- ning, 149 M 517, 429 P 2d 625. 


94-4708. (11588) Removal from office for neglect of official duty. 


Cperation and Effect pensation commission. State ex rel. Bon- 
This section does not restrain or limit Mer v. District Court, 122 M 464, 206 P 
the power of the governor to remove the 7d 166, 171. 
third member of the unemployment com- 


94-4710. (11590) Attempts to commit crime, when punishable. 
References senting opinion); State v. Shambo, 133 M 
Cited or applied in State v. Quinlan, 305, 322 P 2d 657, 658. 

126 M 52, 244 P 2a 1058, 1061 (dis- 

94-4711. (11591) Attempts to commit crime, how punishable. 

References M 496, 343 P 2d 539, 540; Petition of 
Cited or applied in State v. Dietz, 185 Hrickson, 146 M 456, 409 P 2d 447. 


(94-4713. (11593) Second offense, how punished after conviction, etc. 


Cross-References second prosecution for a public offense for 

Charging an offense, prior conviction, which defendant has once been prosecuted. 

sec, 95-1506. In re Bean’s Petition, 139 M 625, 365 P 2d 
936, 937. 


Charge of Previous Conviction 


Charging the defendant with a prior Proof of Nature of Crime 


conviction of a felony did not deprive him When a judgment of prior conviction is 
of a fair trial. Petition of Noller, 143 M Offered as evidence the state must prove 
301, 387 P 2d 301. that the crime involved was a felony with- 


in the meaning of this section. State v. 

Identity of Person under Prior Convic- Nelson, 130 M 466, 304 P 2d 1110, 1115. 
tion : ; 

Before a person can be convicted of the sa ohn he Se 
former convictions there must be proof A prior foreign conviction must be 
aside from the judgment of prior convic- charged and proved before the court is 
tions that the person convicted was in fact ound to fix a minimum penalty based 
the defendant. State v. Nelson, 130 M in a is v. Brown, 136 M 382, 351 P 
et asaya mae ack It was not a denial of fair trial to al- 

Lewd and Lascivious Act upon a Child low the jury to consider the proven and 

Defendant eonvicted of a lewd and admitted fact that the defendant in a first 
lascivious act upon a child under section degree assault case had been convicted of 
94-4106, which carried a penalty of im- three prior felonies, where only aed would 
prisonment not exceeding 25 years, was have served to increase the punishment 
properly sentenced to a term of not less under this section, when jury was in- 
than 10 years on a subsequent offense, structed that the prior convictions were 
pursuant to subd. 1 of this section, where to be considered only in fixing the pun- 
the jury found that he had previously ishment, if and when the defendant was 
been convicted of lewd and lascivious found guilty of the assault charge. Peti- 
acts upon a child. In re Davis’ Petition, tion of Jones, 144 M 138, 393 P 2d 780. 


139 M 622, 365 P 2d 948, 949. Where record indicated that petitioner 
SHG for writ of habeas corpus had sustained 
Pleading of Prior Conviction a prior felony conviction and that under 


When a prior conviction is set forth in this section he might have received the 
the information it does not constitute a same sentence for second degree burglary 
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94-4715 


with a prior offense as he did receive for 
first degree burglary, it did not show that 
petitioner was not prejudiced by not being 
fully informed as to the difference be- 
tween first and second degree burglary, as 
conviction was not eharged or 


a prior 
established. Jones v. State, 235 F Supp 
673, 678. 

References 


Cited or applied in State v. Dietz, 135 


94-4715. 


Identity of Person under Prior Convic- 
tion 

Before a person can be convicted of the 
former convictions there must be proof 
aside from the judgment of prior convic- 
tions that the person convicted was in fact 
the defendant. State v. Nelson, 130 M 
466, 304 P 2d 1110, 1115. 


Proof of Conviction 
A prior foreign conviction must be 


94-4716. (11596) Repealed. 
Repeal 
This section (Sec. 1235, Pen. C. 1895), 


relating to the commencement of subse- 
quent terms of imprisonment upon con- 


94-4716.1. Repealed. 


Repeal 


Section 94-4716.1 (Sec. 1, Ch. 130, L. 
1961), relating to commencement of term 
for offense committed by prisoner under 


94-4717. (11597) 
Repeal 


Section 94-4717 (Sec. 1236, Pen. C. 1895), 
relating to time term of imprisonment 


94-4720. 


Repealed. 


CRIMES AND CRIMINAL PROCEDURE 


M 496, 3438 P 2d 539, 540; State ex rel. 
Nelson v. Ellsworth, 141 M 78, 375 P 2d 
316, 318; Petition of Jones, 142 M 622, 
387 P 2d 300; State v. Knight, 143 M 27, 
387 P 2d 22; State v. Pelke, 143 M 262, 
389 P 2d 164; State v. Schleining, 146 M 
1, 403 P 2d 625; Petition of Jones, 146 
M 305, 405 P 2d 978; Petition of Spangler, 
146 M 344, 406 P 2d 686; Petition of 
Erickson, 146 M 456, 409 P 2d 447. 


(11595) Foreign conviction for former offense. 


charged and proved before the court is 
bound to fix a minimum penalty based 
thereon. State v. Brown, 136 M 382, 351 P 
2d 219, 222. 


Proof of Nature of Crime 


When a judgment of prior conviction is 
offered as evidence the state must prove 
that the crime involved was a felony with- 
in the meaning of this section. State v. 
Nelson, 130 M 466, 304 P 2d 1110, 1115. 


viction of two or more crimes, was 
repealed by Sec. 2, Ch. 196, Laws 1967, 
effective January 1, 1968. For new law, 
see secs. 95-2206 and 95-2213. 


sentence, was repealed by Sec. 2, Ch. 196, 
Laws 1967. For new law, see sees. 95- 
2206 and 95-2213. 


commences, was repealed by See. 2, Ch. 
196, Laws 1967. For new law, see sees. 
95-2206 and 95-2213. 


(11600) Civil rights of convict suspended. A sentence of im- 


prisonment in the state prison for any term less than life suspends all the 
civil rights of the person so sentenced, and forfeits all public offices and 
private trusts, authority, or power, during such imprisonment. The gov- 
ernor has power to restore to citizenship any person convicted of any 
offense committed against the laws of the state, upon cause being shown, 
either after the expiration of sentence, or after pardon. The governor may 
request an investigation by the board of pardons to determine if such 


restoration to citizenship be advisable. 


History: En. Sec. 154, p. 217, Bannack 
Stat.; re-en. Sec. 186, p. 313, Cod. Stat. 
1871; re-en. Sec. 213, 4th Div. Rev. Stat. 
1879; re-en. Sec. 279, 4th Div. Comp. Stat. 
1887; amd. Sec. 1239, Pen. C. 1895; re-en. 
Sec. 8904, Rev. ©. 1907; re-en. Sec. 11600, 
R. C. M. 1921; amd. Sec. 1, Ch. 87, L. 1955. 
Cal. Pen. C. Sec. 673. 
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Amendment 


The 1955 amendment added the second 
and third sentences. 


Effective Date 


Section 2 of Ch. 87, Laws 1955 provided 
the act should be in effect from and after 
April 1, 1955. 


RIGHTS OF DEFENDANT 


94-4723. 


Proper Method to Impeach 


Where a defendant upon cross-examina- 
tion admits his prior convictions of felo- 
nies it is error for the court to then allow 
the state to introduce into evidence the 
judgment record of prior convictions, for 
it serves. no useful purpose since the 
credibility has already been impeached 
and it may weigh too heavily against the 


94-4806 


(11603) Convict competent witness. 


defendant. State v. Coloff, 125 M 31, 
231 P 2d 3438, 344. 


Testimony of Accomplice 


An accomplice may testify in a criminal 
case even though he is a convicted felon 
at. the time of his testimony. State v. 
Barick, 143 M 273, 389 P 2d 170. 


CHAPTER 48—RIGHTS OF DEFENDANT 


94-4801. 


Collateral References 


Duty to advise accused as to right to 
assistance of counsel. 3 ALR 2d 1003. 


94-4803. (11608) Repealed. 


Repeal 


This section (Sec. 1, p. 189, Cod. Stat. 
1871), relating to the definition of a crim- 


94-4804, 


Operation and Effect 


In a criminal case the state is the oppo- 
site party to the defendant, and former 
section 93-1901-9, relating to calling the 
opposite party, is not applicable to a ecrim- 
inal proceeding. State v. Moorman, 133 M 
148, 321 P 2d 236, 238. 


94-4805. (11610) Repealed. 
Repeal 


This section (Sec. 1354, Pen. C. 1895), 
relating to the definition of defendant as 


94-4806. 
Cross-References 
Right to counsel, sec. 95-1001. 


Discharge of Court-appointed Counsel 


Where court-appointed counsel failed to 
advise the clerk’s office as to what would 
be required for the record on appeal from 
conviction of burglary and there was no 
record before the supreme court, defend- 
ant had been denied his right -to effective 
representation by counsel on his appeal and 
the cause was remanded to the district 
court for revocation of appointment of 
present counsel and appointment of compe- 
tent and effective counsel to properly pros- 
ecute the appeal. State v. Bubnash, 139 
M 517, 366 P 2d 155, 158. 

Where defendant charged with burglary 
was granted the services of court-ap- 
pointed counsel he did not have the right 
to discharge such counsel unless he was 
able to provide counsel at his own expense 
or desired to undertake his own defense. 
However, upon a proper showing, such 


(11606) No person punishable but on legal conviction. 


inal action, was repealed by See. 2, Ch. 
196, Laws 1967, effective January 1, 1968. 


(11609) Parties to a criminal] action. 


References 


Cited or applied in State v. MacLean, 
129 M 500, 291 P 2d 250, 252. 


the party prosecuted in a criminal action, 
was repealed by Sec. 2, Ch. 196, Laws 
1967, effective January 1, 1968. 


(11611) Rights of defendant in a criminal action. 


counsel could be discharged by the trial 
court. Peters v. State, 139 M 634, 366 P 2d 
158, 159. 


Examination of Witnesses in Open Court 


Where defendant pleaded guilty to grand 
lareeny, the extent of his punishment 
should have been determined under sec- 
tion 94-2706 by the exercise of a sound 
discretion on the part of the trial judge 
after the circumstances had been “pre- 
sented by the testimony of witnesses 
examined in open court.” Kuhl v. Dis- 
trict .Court, 139 M. 536, 366 P 2d 347, 
362. 


Impartial Jury 

Trial court was in error for refusing 
to grant the defendant a change of venue 
where evidence disclosed that local news- 
paper had fanned the feeling of the com- 
munity against the defendant, that the 
local people believed the defendant to be 
guilty, and that the county officials them- 


94-4807 


selves felt that the feeling against the 
defendant was so high that they moved 
him for safety to the state prison. State 
v. Dryman, 127 M 579, 269 P 2d 796, 800. 
(Dissenting opinion, 127 M 579, 269 P 2d 
796, 801.) 


Right to Appear and Defend by Counsel 

By section 94-6512 a defendant is guar- 
anteed counsel by appointment of the 
court, if he cannot himself employ an at- 
torney. It is equally the duty of the court 
to make the appointment of counsel effec- 
tive, i. e., to give court-appointed counsel 
a reasonable time for the preparation of 


94-4807. 
Repeal 


Section 94-4807 (Sec. 10, p. 190, Cod. 
Stat. 1871; Sec. 1356, Pen C. 1895), pro- 


(11612) Repealed. 


CRIMES AND CRIMINAL PROCEDURE 


his case after he has been appointed. State 
v. Blakeslee, 131 M 47, 306 P 2d 1103, 
1107. (Dissenting opinion, 131 M 47, 306 
P 2d 1103, 1107.) 

Where counsel was appointed by the 
court, after withdrawal of defendant’s 
original counsel, but trial was commenced 
three days after such appointment, such 
appointment was made purposeless as it 
is the duty of the court to make the ap- 
pointment effective by giving a reasonable 
time for the preparation of the case. State 
v. Blakeslee, 131 M 47, 306 P 2d 1103, 
1107. (Dissenting opinion, 131 M 47, 306 
P 2d 1103, 1107.) 


hibiting a second prosecution for the same 
offense, was repealed by Sec. 6, Ch, 228, 
Laws 1969. 


CHAPTER 49—DEFINITIONS—PROSECUTION OF CRIMINAL ACTIONS 
—JURISDICTION OF COURTS 


(Repealed—Section 2, Chapter 196, Laws of 1967) 


94-4901 to 94-4917. 
Repeal 
Sections 94-4901 to 94-4917 (Sec. 1, p. 
248, L. 1891; Sees. 1370 to 1375, 1380 to 
1388, 1400, 1401, Pen. C. 1895), defining 
terms and dealing with prosecutions and 


(11615 to 11631) 


Repealed. 


jurisdiction, were repealed by Sec. 2, Ch. 
196, Laws 1967. For new law, see sees. 
95-203, 95-208, 95-210, 95-301, 95-302, 95- 
902, 95-1301, 95-1302, 95-1501, 95-1502, and 
95-2001, 


CHAPTER 50—LAWFUL RESISTANCE—INTERVENTION OF OFFICERS OF 
JUSTICE 


94-5002. (11633) 


Use of Excessive Force 


In prosecution for first degree assault, 
defendant who fired bullet through apart- 
ment door striking investigating police 
officer, who was privileged to open apart- 


By the party, in what cases and to what extent. 


ment door to limit of night latch and who 
announced that he was policeman, used ex- 
cessive force and was properly convicted. 
State v. Lukus, 149 M 45, 423 P 2d 49, 


CHAPTER 51—SECURITY TO KEEP THE PEACE 


94.5101. (11637) 


Compiler’s Notes 
Section 94-4905, referred to in this sec- 


Information of threatened offense. 


tion in the parent volume, was repealed by 
See. 2, Ch. 196, Laws 1967. 


CHAPTER 53—SUPPRESSION OF RIOTS | 
94-5304. (11658) Magistrates and officers to command rioters to disperse. 


Liability of Sheriff 


This section is merely declaratory of the 
common law and the sheriff is not liable 


in damages for damage caused by mob 
violence. Annala v. McLeod, 122 M 498, 
206 P 2d 811, 815, 
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TIME OF COMMENCING ACTIONS 94-5703 


94-5305. (11659) To arrest rioters if they do not disperse. 


Liability of Sheriff liable in damages for damage caused by 
This section is merely declaratory of mob violence. Annala v. McLeod, 122 M 
the common law and the sheriff is not 498, 206 P 2d 811, 815. 


94-5314. Liability of officers for neglect of duties, etc. 


Liability of Sheriff the enactment of this law. Annala v. Me- 
There was no provision imposing liabil- Leod, 122 M 498, 206 P 2d 811, 815. 
ity for damages upon the sheriff prior to 


CHAPTER 55—REMOVAL OF OFFICERS OTHERWISE 
THAN BY IMPEACHMENT 


94-5501. (11687) Officers subject to removal. 


Operation and Effect Removal of Clerk of School District 


These sections do not restrain or limit A clerk of a school district board of 
the governor’s power of removal of the trustees may be removed without notice 
third member on the unemployment com- and hearing since he is not a public of- 
pensation commission. State ex rel. Bon- ficer. State ex rel. Running v. Jacobson, 
ner v. District Court, 122 M 464, 206 P 140 M 221, 370 P 2d 483, 486. 
2d 166, 171. 


94-5516. (11702) Removal of public officers by summary proceedings. 


Operation and Effect of party to appear the first day should be 
Under this section of the Code it is excluded and the last day included. State 
the public policy of the state, in cases ¢X rel. Burns v. Lacklen, 129 M 248, 284 
where a county officer is charged with P 2d 998, 1005, overruling State ex rel. 
collecting illegal fees, that such officer Sullivan v. District Court, 122 M 1, 196 
be entitled, as a matter of defense, to P 2d 452, 455. 
offer evidence of his good faith or honest 


mistake and the value received by the References 
county. State v. Hale, 126 M 326, 249 Cited or applied in State ex rel. Olsen 
P 2d 495, 496. v. Public Service Comm., 131 M 104, 308 


P 2d 633, 639. 
Time for Appearance of Party 


In computing time for citing by court 


CHAPTER 56—LOCAL JURISDICTION OF PUBLIC OFFENSES 
" (Repealed—Section 2, Chapter 196, Laws of 1967) 


94-5601 to 94-5619. (11703 to 11721) Repealed. 


Repeal Pen. C. 1895), relating to local jurisdiction 

Sections 94-5601 to 94-5619 (Secs. 14, of public offenses, were repealed by Sec. 
16, 17, pp. 220, 221, Bannack Stat.; Sec. 31, 2, Ch. 196, Laws 1967. For new law, see 
p. 275, Cod. Stat. 1871; Sees. 1560 to 1578, sec. 95-304, and Title 95, ch. 4. 


CHAPTER 57—TIME OF COMMENCING CRIMINAL ACTIONS 


94-5708. (11724) Limitation of one year in misdemeanors. 


References 


Cited in State v. Saginaw, 124 M 225, 
220 P 2d 1021, 1025. 
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CRIMES AND CRIMINAL PROCEDURE 


CHAPTER 58—THE COMPLAINT 
(Repealed—Section 2, Chapter 196, Laws of 1967) 


94-5801 to 94-5805. 


Repeal 

These sections (Sees. 75 to 77, 79, pp. 
202, 203, Cod. Stat. 1871;.Sece. 1, p. 40, L. 
1885; Sees. 1590 to 1594, Pen. C. 1895), 


(11728 to 11732) Repealed. 


relating to the complaint, were repealed 
by Sec. 2, Ch. 196, Laws 1967, effective 
January 1, 1968. For new law, see secs. 
95-603 and 95-901. 


CHAPTER 59—WARRANT OF ARREST—PROCEEDINGS 
ON EXECUTION THEREOF 


(Repealed—Section 2, Chapter 196, Laws of 1967) 


94-5901 to 94-5918. 


Repeal 

Sections 94-5901 to 94-5918 (See. 78, p. 
202, Cod. Stat. 1871; Sees. 1600 to 1617, 
Pen. C. 1895), relating to arrest warrants 
and proceeding upon their execution, were 


(11733 to 11750) 


Repealed. 


repealed by See. 2, Ch. 196, Laws 1967. 
For new law, see secs. 95-601, 95-603, 95- 
609, 95-616, 95-901, 95-902, 95-1102, and 
95-1105. 


CHAPTER 60—ARRESTS—BY WHOM AND HOW MADE—CLOSE PURSUIT— 
RETAKING AFTER ESCAPE 


(Repealed—Section 2, Chapter 196, Laws of 1967) 


94-6001 to 94-6033. 
Repeal 
Sections 94-6001 to 94-6033 (Sees. 111, 
294, pp. 234, 261, Bannock Stat.; Sees. 63, 
64, 66 to 72, 74, 450, pp. 201, 202, 258, Cod. 
Stat. 1871; Secs. 1630 to 1649, 1660, 1661, 


(11751 to 11772) 


Repealed. 


Pen, C. 18905 Secs. 1 TOD. of, Mnasdo) OLe 
1937; Sees. 1 to 5, Ch, 60, L. 1959), relat- 
ing to arrests, were repealed by Sec. 2, 
Ch. 196, Laws 1967. For new law, see Title 
95, ch. 6, sec. 95-901 and Title 95, ch. 20. 


CHAPTER 61—EXAMINATION AND COMMITMENT OR DISCHARGE OF 
DEFENDANT 


(Repealed—Section 2, Chapter 196, Laws of 1967) 


94-6101 to 94-6125. 
Repeal 
Sections 94-6101 to 94-6125 (Sees. 33, 40, 
43 to 46, pp. 223 to 225, Bannack Stat.; 
Sees. 86,90, 99 to 102, 110, 111, 114 to 
116, pp. 204 to 208, Cod. Stat. 1871; Sees. 
1670 to 1694, Pen. C. 1895; Sec. 1, Ch. 8, L. 


(11773 to 11797) 


Repealed. 


1919), relating to examination of accused, 
were repealed by See. 2, Ch. 196, Laws 
1967. For new law, see secs. 95-1001, 95- 
1102, 95-1123, 95-1202 to 95-1204, 95-1708, 
and 95-1801. 


CHAPTER 62—PRELIMINARY PROVISIONS—FILING THE INFORMATION 
(Repealed—Section 2, Chapter 196, Laws of 1967) 


94-6201 to 94-6208. 
Repeal 
Sections 94-6201 to 94-6208 (See. 2, p. 
249, Li. 1891; Sees. 1720 to 1722, 1730 to 
1734, Pen. C. 1895), relating to manner 
of prosecuting offenses and filing of in- 


(11798 to 11805) 


Repealed. 


formations, were repealed by Sec. 2, Ch. 
196, Laws 1967. For new law, see secs. 95- 
1302, 95-1303, 95-1502, 95-1503, and 95- 
1505. 
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RULES OF PLEADING 


94-6423 


CHAPTER 63—THE GRAND JURY—ITS FORMATION—POWERS AND DUTIES 
—FINDING AND PRESENTING AN INDICTMENT 


(Repealed—Section 2, Chapter 196, Laws of 1967) 


94-6301 to 94-6335. 
Repeal 


Sections 94-6301 to 94-6335 (Sees. 53, 54, 
DOG; $08;,qst Onlog [One tls he oahPDarce ty 
229, 230, Bannack Stat.; Sees. 117 to 120, 
123 to 129, 134, 135, 143, 145 to 152, 154, 
156 to 159, pp. 209 to 214, Cod. Stat. 1871; 
Sees. 1750 to 1764, 1780 to 1791, 1810 to 


(11806 to 11840) 


Repealed. 


1817, Pen. C. 1895), relating to the grand 
jury and the finding and presenting of an 
indictment, were repealed by See. 2, Ch. 
196, Laws 1967. For new law, see sees. 
95-1108, 95-1104, 95-1401 to 95-1406, 95- 
1408 to 95-1410. 


CHAPTER 64—RULES OF PLEADING AND FORM OF INFORMATION AND 
INDICTMENT 


94-6401 to 94-6406. 
Repeal 
Sections 94-6401 to 94-6406 (Sees. 80 to 
83, p. 231, Bannack Stat.; Sees. 162 to 165, 
187, pp. 216, 218, Cod. Stat. 1871; Sees. 
1830 to 1835, Pen. C. 1895), relating to the 


(11841 to 11846) 


94-6407. 
Repeal 
Section 94-6407 (Sec. 188, p. 218, Cod. 


Stat. 1871), prohibiting the charging of 
more than one offense in the same indict- 


(11847) Repealed. 


94-6407.1 to 94-6413. 
Repeal 
Sections 94-6407.1 to 94-6413 (Sees. 84, 
86 to 88, p. 231, Bannack Stat.; Secs. 166, 
168 to 170, 189, pp. 216, 218, Cod. Stat. 
1871; Secs. 1837 to 1842, Pen. C. 1895), 


94-6414. 


Cross-References 


Charging an offense, form of charge, 
sec. 95-1503. 


94-6422. 


Repeal 
This section (Sec. 93, p. 232, Bannack 
Stat.), relating to acquittal of one or more 
defendants under indictment against sev- 


(11862) Repealed. 


94-6423. 


Aiding and Abetting 


While the statute defines larceny as the 
taking of property from the person of an- 
other yet it is sufficient to show the de- 
fendant’s guilt that he aided or abetted in 
the commission of the crime. State v. 
Maciel, 130 M 569, 305 P 2d 335, 336. 


(11848 to 11853) 


Repealed. 


rules of pleading and form of information 
and indictment, were repealed by See. 2, 
Ch. 196, Laws 1967, For new law, see sees. 
95-1410, 95-1501 to 95-1503, and 95-2001. 


ment or information, was repealed by Sec. 
3, Ch. 172, Laws 1961. For new law, see 
sees. 95-1504, 95-1505. 


Repealed. 


relating to the rules of pleading, were 
repealed by See. 2, Ch. 196, Laws 1967. 
For new law, see sees. 95-1503 to 95- 
1505 and 95-1702. 


(11854) Presumptions of law, etc., need not be stated. 


eral, was repealed by Sec. 2, Ch. 196, 
Laws 1967, effective January 1, 1968. For 
new law, see secs. 95-1504 and 95-1915. 


(11863) Distinction between accessory before the fact, etc. 


Instructions 


Where a verbal declaration of one co- 
defendant that he and the other code- 
fendant were partners was given in evid- 
ence, it was error for the court to refuse 
defendant’s instruction that such verbal 
declaration is insufficient to establish a 
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94-6424 


partnership. Although a partnership was 
immaterial because of this section and 
section 94-204, yet the jury may have 
given full consideration to the declara- 
tion and found defendant guilty on the 
strength thereof. State v. Keller, 126 
M 142, 246 P 2d 817, 821. 


Operation and Effect 


Under this section and section 94-204, 
evidence was sufficient to sustain a con- 
viction of assault in the second degree 
where defendant was at the scene of the 
crime and was admittedly a participant 
therein; it is not necessary to show that 


94-6424. 


Cross-References 


Venue, where person 


94-6426 to 94-6428. 
Repeal 


Sections 94-6426 to 94-6428 (Secs. 96, 99, 
100, pp. 232, 233, Bannack Stat.), relating 
to record of indictment or information, 
prohibiting disclosure of indictment or 
information until accused has been ar- 


94-6429. 


Cross-References 


Charging an offense, form of charge, 
see. 95-1503. 


in one county 


(11866 to 11868) 


94-6430 to 94-6434. 
Repeal 
Sections 94-6430 to 94-6434 (Sees. 1859 
to 1861, 2590, 2600, Pen. C. 1895), relating 
to amendments at trial, effect of verdict, 
defectively entitled affidavits and imma- 


(11870 to 11874) 


CRIMES AND CRIMINAL PROCEDURE 


he actually fired any one of the guns. 
State v. Simon, 126 M 218, 247 P 2d 
481, 485. 


Second Degree Assault 


Under this section an information con- 
taining a single count charging the crime 
of second degree assault, as defined in 
section 94-602, was proper where only one 
crime was involved, namely, second degree 
assault, with at least two different ways 
of committing that crime; one by a direct 
assault and the other by aiding and 
abetting. State v. Zadick, 148 M 296, 419 
P 2d 749, 751. 


(11864) Indictment against accessory. 


commits or aids and abets commission of 
offense in another county, sec. 95-404. 


Repealed. 


rested and authorizing conviction of of- 
fense charged, lesser degree, lesser included 
crime or attempt, were repealed by Sec. 
2, Ch. 196, Laws 1967. For new law, see 
sees. 95-1409, 95-1503, and 95-1915. 


(11869) Allegation as to partnership property. 


References 


Cited or applied in State v. Fairburn, 
135 M 449, 340 P 2d 157, 161; In re Davis’ 
Petition, 141 M 565, 380 P 2d 880. 


Repealed. 


terial departures from form prescribed by 
code, were repealed by Sec. 2, Ch. 196, 
Laws 1967. For new law, see sees. 95-1505 
and 95-1506. 


CHAPTER 65—ARRAIGNMENT OF DEFENDANT 
(Repealed—Section 2, Chapter 196, Laws of 1967) 


94-6501 to 94-6516. 
Repeal 
Sections 94-6501 to 94-6516 (Sees. 193, 
196, 199 to 204, pp. 220 to 221, Cod. Stat. 


1871; Sec. 1, p. 12, L. 1881; Sees. 1880 to 
1895, Pen. C. 1895; Sec. 1, Ch. 33, L. 1903; 


(11875 to 11890) 


Repealed. 


See. 1, Ch. 38, L. 1949), relating to ar- 
raignment, were repealed by Sec. 2, Ch. 
196, Laws 1967. For new law, see secs. 
95-902, 95-1005, 95-1102, 95-1107, 95-1602 to 
95-1604, 


CHAPTER 66—SETTING ASIDE THE INDICTMENT OR INFORMATION 


(Repealed—Section 2, Chapter 196, Laws of 1967) 


94-6601 to 94-6605. 
Repeal 


Sections 94-6601 to 94-6605 (Sees. 205, 
207 to 210, pp. 221, 222, Cod. Stat. 1871; 
Sees. 1910 to 1914, Pen. C. 1895), relat- 


(11891 to 11895) 


Repealed. 


ing to setting aside the indictment or 
information, were repealed by See. 2, Ch. 
196, Laws 1967. For new law, see sees. 95- 
1702 and 95-1704. 
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CHAPTER 67—DEMURRER 
(Repealed—Section 2, Chapter 196, Laws of 1967) 


94-6701 to 94-6711. 


Repeal 

Sections 94-6701 to 94-6711 (Sees. 211, 
212, 215, 216, p. 222, Cod. Stat. 1871; See. 
1, p. 73, Li. 1885; Sees. 1920 to 1930, Pen. 


(11896 to 11906) 


Repealed. 


©. 1895; See. 2, Ch. 172, L. 1961), relating 
to demurrers, were repealed by Sec. 2, Ch. 
196, Laws 1967. For present law, see sec. 
95-1702. 


CHAPTER 68—PLEAS 


Section 94-6808.1. Definition of terms. 
94-6808.2. 

offense. 
94-6808.3. 
94-6808.4. 


94-6808.5. 


Method of prosecution when conduct constitutes more than one 


When prosecution barred by former prosecution. 
Former prosecution in another jurisdiction—when a bar. 
Former prosecution before court lacking jurisdiction or when fraud- 


ulently procured by the defendant. 


94-6801 to 94-6805. (11907 to 11911) Repealed. 


Repeal 


Sections 94-6801 to 94-6805 (Sees. 217, 
218, 221, pp. 222, 223, Cod. Stat, 1871; 
Secs. 1940 to 1944, Pen. C. 1895), relating 


94-6806 to 94-6808. 


Repeal 


Sections 94-6801 to 94-6808 (Secs. 222 
to 224, p. 223, Cod. Stat. 1871; Sees. 1945 


94-6808.1. Definition of terms. 


(11912 to 11914) 


(a) 


to pleas, were repealed by See. 2, Ch. 196, 
Laws 1967. For new law, see secs. 95-1606, 
95-1607, 95-1901, and 95-1902. 


Repealed. 


to 1947, Pen C. 1895), relating to former 
acquittals, were repealed by See. 6, Ch. 
228, Laws 1969. 


Same transaction. The term same 


transaction shall include conduct consisting of : 


(1) 


a series of acts or omissions motivated by a purpose to accomplish 


a criminal objective, and necessary or incidental to the accomplishment of 


that objective ; or 


(2) 


a series of acts or omissions motivated by a common purpose or 


plan and which result in the repeated commission of the same offense or 
affect the same person or the same persons or the property thereof. 


(b) 
(1) 


Included offense. An offense is an included offense when: 
it is established by proof of the same or less than all the facts 


required to establish the commission of the offense charged; or 


(2) 


it consists of an attempt to commit the offense charged or to com- 


mit an offense otherwise included therein; or 


(3) 


it differs from the offense charged only in the respect that a 


less serious injury or risk of injury to the same person, property or public 
interest or a lesser kind of culpability suffices to establish its commission. 


History: En. Sec. 1, Ch. 228, L. 1969. 


Title of Act 

An act to provide rules governing the 
defense of double jeopardy, providing 
when such defense shall or shall not be a 


bar to a second prosecution and defining 
when conduct arising out of the same 
transaction may or may not establish the 
commission of more than one offense; re- 
pealing sections 94-4807, 94-6806, 94-6807, 
94-6808 and 94-7234, R. C. M. 1947. 
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94-6808.2 CRIMES AND CRIMINAL PROCEDURE 


94-6808.2. Method of prosecution when conduct constitutes more than 
one offense. When the same transaction may establish the commission of 
more than one offense, a person charged with such conduct may be prose- 
euted for each such offense. He may not, however, be convicted of more 
than one offense if: 

(a) one offense is included in the other ; or 

(b) one offense consists only of a conspiracy or other form of prep- 
aration to commit the other; or 

(c) inconsistent findings of fact are required to establish the commis- 
sion of the offenses ; or 

(d) the offenses differ only in that one is defined to prohibit a desig- 
nated kind of conduct generally and the other to prohibit a specific in- 
stance of such conduct; or 

(e) the offense is defined to prohibit a continuing course of conduct 
and the defendant’s course of conduct was interrupted, unless the law pro- 
vides that the specific periods of such conduct constitute separate offenses. 


History: En. Sec. 2, Ch, 228, L. 1969. 


94-6808.3. When prosecution barred by former prosecution. Provided 
the offenses, if more than one, were known to the attorney prosecuting 
upon sufficient evidence to justify the filmg of an information or the is- 
suance of a warrant of arrest and were consummated prior to the original 
charge, and provided the jurisdiction and venue of the several offenses 
lie in a single court, a prosecution based upon the same transaction as a 
former prosecution is barred by such former prosecution under the fol- 
lowing circumstances: 


(a) The former prosecution resulted in an acquittal. There is an ac- 
quittal if the prosecution resulted in a finding of not guilty by the trier 
of fact or in a determination that there was insufficient evidence to war- 
rant a conviction. A finding of guilty of a lesser included offense than 
the offense charged which is subsequently set aside is an acquittal of the 
ereater inclusive offense that was charged. 

(b) The former prosecution was terminated, after a complaint had 
been filed on a misdemeanor charge, after an information had been filed or 
an indictment found on a felony charge, by a final order or judgment for 
the defendant, which has not been set aside, reversed, or vacated and 
which necessarily required a determination inconsistent with a fact or a 
legal proposition that must be established for conviction of the offense. 

(c) The former prosecution resulted in a conviction. There is a con- 
viction if the prosecution resulted in: 

(1) a judgment of conviction which has not been reversed or vacated, 

(2) a verdict of guilty which has not been set aside and which is capa- 
ble of supporting a judgment, so long as failure to enter judgment was 
for a reason other than a motion of the defendant, 

(3) a plea of guilty accepted by the court, so long as failure to enter 
judgment was for a reason other than a motion of the defendant. 

(d) The former prosecution was improperly terminated. Except as 
provided in this subsection, there is an improper termination of a prose- 
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eution if the termination is for reasons not amounting to an acquittal, and 
it takes place after the first witness is sworn but before verdict. Termi- 
nation under any of the following circumstances is not improper: 

(1) The defendant consents to the termination or waives his right to 
object to the termination. 

(2) The trial court, in the exercise of its discretion, finds that the 
termination is necessary because: 


(i) it is physically impossible to proceed with the trial in conform- 
ity with law; or 

(ji) there is a legal defect in the proceedings which would make 
any judgment entered upon a verdict reversible as a matter of law; or 

(ii1) prejudicial conduct, in or outside the courtroom, makes it 
impossible to proceed with the trial without manifest injustice to either 
the defendant or the state; or 

(iv) the jury is unable to agree upon a verdict; or 

(v) false statements of a juror on voir dire prevent a fair trial. 

History: En. Sec. 3, Ch. 228, L. 1969. 


94-6808.4. Former prosecution in another jurisdiction—when a bar. 
When conduct constitutes an offense within the concurrent jurisdiction of 
this state and of the United States or another state or of two courts of 
separate and/or concurrent jurisdiction in this state, a prosecution in any 
such other jurisdiction is a bar to a subsequent prosecution in this state 
under the following circumstances: 

(a) The first prosecution resulted in an acquittal or in a conviction 
as defined in section 3 [94-6808.3] and the subsequent prosecution is based 
on an offense arising out of the same transaction. 

(b) The former prosecution was terminated, after the complaint has 
been filed on a misdemeanor charge, after the information was filed or the 
indictment found, by an acquittal or by a final order or judgment for the 
defendant which has not been set aside, reversed or vacated and which 
acquittal, final order or judgment necessarily required a determination in- 
consistent with a fact which must be established for conviction of the 
offense of which the defendant is subsequently prosecuted. 


History: En. Sec. 4, Ch. 228, L. 1969. 


94-6808.5. Former prosecution before court lacking jurisdiction or 
when fraudulently procured by the defendant. A prosecution is not a bar 
within the meaning of sections 3 and 4 [94-6808.3 and 94-6808.4] under any 
of the following circumstances: 

(a) The former prosecution was before a court which lacks jurisdic- 
tion over the defendant or the offense; or 

(b) The former prosecution was procured by the defendant without 
the knowledge of the proper prosecuting officer or with the purpose of 
avoiding the sentence which might otherwise be imposed; or 

(c) The former prosecution resulted in a judgment of conviction which 
was held invalid in any post-conviction hearing. 
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94-6809 


History: En. Sec. 5, Ch. 228, L. 1969. 


Repealing Clause 
Section 6 of Ch. 228, Laws 1969 read 


94-6809. 
Repeal 
Section 94-6809. (Sec. 1385, p. 237, Ban- 


nack Stat.), relating to entry of plea of 
not guilty if defendant refuses to an- 


(11915) Repealed. 


CRIMES AND CRIMINAL PROCEDURE 


“Sections 94-4807, 94-6806, 94-6807, 94- 
6808, 94-7234, R. C. M. 1947, and all acts 
and parts of acts in conflict herewith are 
hereby repealed.” 


swer, was repealed by Sec. 2, 
Laws 1967. 
1606. 


Ch. 196, 
For new’ law, ‘see set: 95- 


CHAPTER 69—CHANGE OF PLACE OF TRIAL OR JUDGE 
(Repealed—Section 2, Chapter 196, Laws of 1967) 


94-6901 to 94-6913. 
Repeal 
Sections 94-6901 to 94-6913 (Sees. 145, 
146, 151 to 153, pp. 238 to 240, Bannack 
Stat.; Secs. 225 to 229, 233 to 235, pp. 
223 to 225, Cod. Stat. 1871; Sees. 1970 to 


(11916 to 11927) 


Repealed. 


1981, -Pen:!'C:) 18955) See.’ 1,\ Ch. 61, L. 
1959; See. 1, Ch. 112, L. 1965), relating to 
change of place of trial, were repealed by 
See. 2, Ch. 196, Laws 1967. For new law, 
see secs. 95-1709 and 95-1710. 


CHAPTER 70—MODE OF TRIAL—FORMATION OF JURY AND CALENDAR 
OF ISSUES—POSTPONEMENT OF TRIAL 


(Repealed—Section 2, Chapter 196, Laws of 1967) 


94-7001 to 94-7013. 
Repeal 


Sections 94-7001 to 94-7013 (Sees. 165, 
166, pp. 242, 243, Bannack Stat.; Sees. 269 
to 273, 282, 291, pp. 232 to 235, Cod. Stat. 
1871; Secs. 1960, 1990 to 1992, 2000 to 
2003, 2010 to 2014, Pen. C. 1895), relating 


(11928 to 11940) 


Repealed. 


to mode of trial, formation of jury and 
calendar of issues and postponement of 
trial, were repealed by Sec. 2, Ch. 196, 
Laws 1967. For new law, see sees. 95-1301, 
95-1410, 95-1708, 95-1901, and 95-1904 to 
95-1907. 


CHAPTER 71—CHALLENGING THE JURY 
(Repealed—Section 2, Chapter 196, Laws of 1967) 


94-7101 to 94-7128. 
Repeal 
Sections 94-7101 to 94-7128 (Secs. 156, 
157, p. 241, Bannack Stat.; Sees. 277, 278, 


283 to 286, pp. 233, 234, Cod. Stat. 1871; 
See. 1, p. 54, L. 1881; Sees. 2030 to 2057, 


(11941 to 11968) 


Repealed. | 

Pen. C, 1895; See. 1, Ch: 4, L. 1925), relat- 
ing to challenges to the jury, were re- 
pealed by Sec. 2, Ch. 196, Laws 1967. For 
new law, see secs. 95-1908 and 95-1909. 


CHAPTER 72—THE TRIAL 


94-7201, 94-7202. 
Repeal 


Sections 94-7201 and 94-7202 (See. 2071, 
Pen: ©, '1895}> Sec.’1;° Chi 82} 4 1967) re: 
lating to order of trial and departures 


(11969, 11970) 


Repealed. 


therefrom, were repealed by See. 2, Ch. 
196, Laws 1967. For new law, see secs. 95- 
1910 and 95-1911. 
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THE TRIAL 


94-7203. 


Burden of Proof 


_ In eriminal cases the burden of proof 
never shifts, but the burden of the evi- 
dence may shift frequently. State v. Moor- 
man, 133 M 148, 321 P 2d 236, 238. 

In a prosecution for grand larceny, an 
instruction which had the effect of placing 
a burden on the defendant to explain his 
possession of stolen property was errone- 
ous. Such a burden deprives defendant 
of his cloak of innocence and forces him 
to testify. State v. Greeno, 135 M 580, 
342 P 2d 1052. 


Operation and Effect 


In a prosecution for the crime of 
carrying a concealed weapon; wherein the 
defendant was found guilty by a jury, it 
was held on appeal that in view of the 
uncertainty in the mind of the state’s 


94-7205. (11973) Repealed. 
Repeal 


This section (See. 301, p. 236, Cod. Stat. 
1871), relating to separate trials, was re- 


94-7206. 


Cross-References 


Charging an offense, joinder of offenses 
and defendants, sec. 95-1504. 


94-7207. (11975) Same. 


Cross-References 


Charging an offense, joinder of offenses 
and defendants, sec. 95-1504. 


94-7208. 


Cross-References 


Charging an offense, joinder of offenses 
and defendants, sec. 95-1504. 


94-7209: 
Adverse Witness Statute 


In a criminal case the state of Montana 
is the opposite party to the defendant, and 
former section 93-1901-9, relating to ealling 
the opposite party, is not applicable to a 
criminal proceeding. State v. Moorman, 
133 M 148, 321 P 2d 236, 238. 


Inspection of Writings 


Even if section 93-8301 [now superseded 
by M. R. Civ. P., Rule 34] is made appli- 
eable to criminal cases by this section, 
defendant was not entitled to the inspec- 
tion of written materials, where there was 
no showing as to what the material con- 
sisted of, whether it was relevant to the 
defense, or that it was admissible in evi- 
dence. State ex rel. Keast v. District 
Court, 1385 M 545, 342 P 2d 1071. 
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94-7209 


(11971) Defendant presumed innocent—reasonable doubt. 


only eyewitness as compared with wit- 
nesses for the defendant, coupled with 
the effect of this section, the evidence 
was not sufficient to justify a conviction 
for the crime charged. State v. Gilbert, 
125 M 104, 232 P 2d 338, 341. 


“Reasonable Doubt’’—Instruction 


Instruction that mere unexplained pos- 
session of stolen property was not. suffi- 
cient to justify conviction but that one 
found in possession of property that may 
have been stolen must explain such posses- 
sion in order to remove effect of that fact 
as a circumstance to be considered with 
other evidence pointing to guilt, did not 
deprive the defendant of the presumption 
of innocence. State v. Gray, — M —, 447 
P 2d 475. 


pealed by See. 2, Ch. 196, Laws 1967, 
effective January a 1968. For new law, 
see sec. 95-1504. 


(11974) Discharging defendant that he may be a witness. 


(11976) Effect of such discharge. 


(11977) Rules of evidence in civil actions, etc. 


Physician-Patient Privilege 

The physician-patient privilege is not 
available to a defendant in a criminal 
action, since the qualifying language “in 
a civil action” used in section 93-701-4, 
subsection (4), specifically limits the 
privilege to civil actions and is thus with- 
in the exception of this section. State 
v. Campbell, 146 M 251, 405 P 2d 978. 


Statement 
Rights 


Trial court did not err in permitting 
state’s witness to read entire statement 
wherein defendant was warned of consti- 
tutional rights and which was signed by 
defendant since statement was material as 
evidence that defendant’s constitutional 
rights and waiver thereof were clearly and 


Explaining Constitutional 


94-7220 


understandably enunciated. State v. Lu- 
cero, — M —, 445 P 2d 731. 


References 
Cited or applied in State v. Storm, 127 


94-7220. 


Cross-Reference 


Child under sixteen not an accomplice 
to commission of infamous crime against 
nature, sec. 94-4120. 


Corroboration 


The evidence which corroborates the 
testimony of an accomplice could be fur- 
nished by the defendant. It could be cir- 
cumstantial. It need not extend to every 
fact to which the accomplice testified and 
need not be sufficient to justify a convic- 
tion or establish a prima facie case of 
guilt: it being sufficient if it tends to con- 
nect defendants with the commission of 
the crime. Whether it tends to do so is 
a question of law, while its weight—its 
efficacy to fortify the testimony of the 
accomplice and render his story trust- 
worthy—is a matter for the consideration 
of the jury. State v. Donges, 126 M 341, 
251 P 2d 254, 257. 


In a legal sense corroboration is some- 
thing which leads an impartial and reason- 
able mind to believe that material testi- 
mony is true; it may also consist of ad- 
missions, declarations or conduct of the 
defendant, writings, or other documentary 
evidence which tends to show concert of 
action between the accomplice and the de- 
fendant. State v. Harmon, 135 M 227, 340 
P 2d 128; State v. Moran, 142 M 423, 384 
Peed lil. 


Instructions 


Where the defense requested instruc- 
tions as to the effect of accomplice’s testi- 
mony and there was evidence in the 
record from which the jury might have 
concluded that a deputy sheriff was an 
accomplice of the defendant, the court 
should have instructed the jury that if 
they believed the deputy sheriff was an 
accomplice then they must weigh his evid- 
ence as provided by section 93-2001-1, 
subd. 4 and also that such evidence must 
be corroborated as required by this sec- 
tion. State v. Porter, 125 M 503, 242 P 
2d 984, 990. 


Insufficient Corroboration 


In a prosecution for an infamous crime 
against nature, where the only evidence 
other than the testimony of the accomplice 
showed that the accomplice had stayed at 
the defendant’s house over night and slept 
with the defendant, the corroborating evi- 
dence was not sufficient to sustain a con- 
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M 414, 265 P 2d 971, 976 (dissenting 
opinion); State v. Piveral, 127 M 427, 265 
P 2d 969, 970 (dissenting opinion); State 
v. Reid, 127 M 552, 267 P 2d 986, 990. 


(11988) Conviction on testimony of accomplice. 


viction as it does nothing more than to 
show opportunity on the part of defendant 
to have committed the crime. State v. 
Gangner, 130 M 533, 305 P 2d 338. 


Operation and Effect 


In a sodomy case, court should have 
given the requested instructions of the 
defendant to the effect that if the jury 
finds the prosecuting witness was an ac- 
complice, then the jury must acquit the 
defendant, where the only evidence con- 
necting the defendant with the commis- 
sion of the crime was the testimony of 
the prosecuting witness. State v. Searle, 
125 M 467, 239° P* 2d 995, 998. 


Person Making Forged Instrument Not 
Accomplice of Person Passing Forged In- 
strument 


The testimony of the person who forged 
the indorsement on a warrant and who 
was not implicated in the matter of pass- 
ing or uttering the instrument is corro- 
borating evidence to the testimony of an 
accomplice of the defendant charged with 
uttering the forged instrument. The per- 
son who forged the indorsement is not an 
accomplice to the defendant who uttered 
the instrument as the making of the in- 
strument and the uttering of it are two 
separate crimes although they both con- 
stitute forgery. State v. Phillips, 127 M 
381, 264 P 2d 1009, 1014. (See, however, 
the dissenting opinions in 127 M 381, 264 
P 2d 1009, 1016, 1018.) 


Sufficiency of Corroborative Evidence 


Corroborating evidence need not be di- 
rect, but may be circumstantial; it need 
not be sufficient to justify a conviction, 
or to establish a prima facie case of guilt; 
it need not be sufficient to connect the 
defendant with the commission of the 
crime, but it is sufficient if it tends to 
do so. State v. Harmon, 135 M 227, 340 
P 2d 128. 

Evidence was sufficient to corroborate 
the testimony given by alleged accomplice 
where the record disclosed facts and cir- 
cumstances which tended to connect the 
defendant with the commission of burglary 
in the, first degree. State v. Laverdure, 
140 M 236, 370 P 2d 489, 491; State v. 
Barick, 143 M 273, 389 P 24 170. 


Weight Given Corroborative Evidence 


If the trial judge is satisfied that the 
evidence is corroborative, it is his duty to 


BILLS OF EXCEPTION 


submit the case to the jury to determine 
what effect should be given to the corrobo- 
ration and whether it is sufficient to war- 


94-7221 to 94-7233. 
Repeal 
Sections 94-7221 to 94-7233 (Sees. 188, 
192, 193, p. 246, Bannack Stat.; Sees. 
309, 313, 314, 317, 321, 324, pp. 237 to 
239, Cod. Stat. 1871; Sees. 2090 to 2102, 


(11989 to 12001) 


94-7234. 
Repeal 


Section 94-7234 (Sec. 2103, Pen. C. 1895), 
relating to conviction or acquittal as bar 


(12002) Repealed. 


94-7235 to 94-7239. 
Repeal 


Sections 94-7235 to 94-7239 (Sees. 116, 
194, pp. 205, 246, Bannack Stat.; Sees. 
2104 to 2108, Pen. C. 1895), relating to 


(12003 to 12007) 


94-7508 


rant a conviction, State v. Harmon, 135 
M 227, 340 P 2d 128. 


Repealed. 


Pen. C. 1895368ee.11 Ch: 113, ..1907s.. See. 
1, Ch. 54, L. 1935), relating to trial, were 
repealed by Sec. 2, Ch. 196, Laws 1967. 
For new law, see see. 95-1706, Title 95, ch. 
19 and see. 95-2403. 


to subsequent prosecution, was repealed by 
Sec. 6, Ch. 228, Laws 1969. 


Repealed. 


trial, were repealed by See. 2, Ch. 196, 
Laws 1967. For new law, see secs. 95-1111, 
95-1901, 95-1903, 95-1913, and 95-1915, 


CHAPTER 73—CONDUCT OF JURY AFTER SUBMISSION OF CASE 


94-7301 to 94-7306. 
‘Repeal 


Sections 94-7301 to 94-7306 (Sees. 323, 
330, p. 239, Cod. Stat. 1871; Secs. 2120 
toy ateo, Pen. .C.0iso5. See. Ch. 29, Li. 


(12009 to 12014) 


94-7308. 
Repeal 


Section 94-7308 (See. 332, p. 240, Cod. 
Stat. 1871), relating to adjourning of court 


(12016) Repealed. 


Repealed. 


1945), relating to conduct of jury after 
submission of case, were repealed by Sec. 
2, Ch. 196, Laws 1967. For new law, see 
sec. 95-1913. 


during absence of jury, was repealed by 
Sec. 2, Ch. 196, Laws 1967. For new law, 
see sec. 95-1914. 


CHAPTER 74—THE JURY 
(Repealed—Section 2, Chapter 196, Laws of 1967) 


94-7401 to 94-7420. 
Repeal 
Sections 94-7401 to 94-7420 (Sees. 195 
to 202, pp. 247, 248, Bannack Stat.; Sees. 
333 to 335, 337, 341 to 347, pp. 240, 241, 
Cod. Stat. 1871; Sees. 2140 to 2159, Pen. 


(12017 to 12036) 


Repealed. 


C. 1895), relating ‘to the verdict, were 
repealed by Sec. 2, Ch. 196, Laws 1967. 
For new law, see secs. 95-506, 95-508, 
95-1109, 95-1506, and Title 95, chs. 19 
and 22. 


CHAPTER 75—BILLS OF EXCEPTION 
(Repealed—Section 2, Chapter 196, Laws of 1967) 


94-7501 to 94-7508. 


Repeal 


Sections 94-7501 to 94-7508 (Sees. 2170, 
2172 to: 2175,: Pen.’ C; 1895; Sees. 15.2,.Ch. 
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(12037 to 12045) 


Repealed. 


34, L. 1903; Sees..15 to 16, Ch. 225, L. 
1921), relating to bills of exception, were 
repealed by See. 2, Ch. 196, Laws 1967. 


94-7601 


CRIMES AND CRIMINAL PROCEDURE 


CHAPTER 76-—NEW TRIALS 
(Repealed—Section 2, Chapter 196, Laws of 1967) 


94-7601 to 94-7605. 
Repeal 


Sections 94-7601 to 94-7605 (Sees. 352, 
353; p.' 242;'Cod. Stat. 1871; See. 1, -p. 43, 
L. 1881; Sees. 2190 to 2194, Pen. C. 1895; 


(12046 to 12050) 


Repealed. 


See,..17, Ch...225,..D. 1921; See, 1, Ch. 150, 
L. 1931), relating to new trials, were re- 
pealed by See. 2, Ch. 196, Laws 1967. For 
new law, see sec. 95-2101. 


CHAPTER 77—ARREST OF JUDGMENT 
(Repealed—Section 2, Chapter 196, Laws of 1967) 


94-7701 to 94-7704. 
Repeal 


Sections 94-7701 to 94-7704 (Sees. 238 
to 240, p. 2538, Bannack Stat.; Secs. 2200 


(12051 to 12054) 


Repealed. 


to 2203, Pen. C. 1895), relating to arrest 
of judgment, were repealed by See. 2, 
Ch. 196, Laws 1967. 


CHAPTER 78—JUDGMENT—SUSPENSION OF SENTENCE AND PROBATION 


(Repealed—Section 4, Chapter 194, Laws of 1955; Section 2, Chapter 196, 
Laws of 1967) 


94-7801 to 94-7841. 
Repeal 


Sections 94-7801 to 94-7841 (Sees. 208, 
210 to 212, p. 249, Bannack Stat.; Sees. 
360, 362, 365 to 367, 389, 390, pp. 244, 
245, 248, Cod. Stat. 1871; See. 1, pp. 32, 33, 
L. 1883; Sees. 2210 to 2229, Pen. C. 1895; 
Seeste1l tor9,.Ch. 21, i. Sis eeSeac.” 18) °Ch. 
225, L. 1921; Sec. 1, Ch. 53, L. 1955; Sec. 
TV, Ch.’ 184, 0° 1987;.See.°%, Ch."40, .1939; 


(12055 to 12074, 12078 to 12086) 


Repealed. 


See. 1, Ch. 65, L. 1953; Sees. 1 to 3, 5 to 7, 
9, Ch. 194, L. 1955; Sees. 1 to 7, Ch. 249, 
L. 1959), relating to judgment, suspension 
of sentence and probation, were repealed 
by See. 4, Ch. 194, Laws 1955; See. 2) 
Ch. 196, Laws 1967. For new law, see sec. 
95-202, Title 95, ch. 6, sees. 95-1107, 95- 
1123, 95-1904, Title 95, chs. 21 and 22, and 
sees. 95-2302, and 95-2305. 


CHAPTER 79—UNIFORM ACT FOR OUT-OF-STATE PAROLEE SUPERVISION 


94-7901. 


Return of Parolee without Extradition 


Parolee’s rights under United States con- 
stitution were not violated when parolee 
was returned to state from Oregon for 
parole violations without resort to extra- 
dition and, even if constitutional right 


Governor may make interstate compact for control of crime, etc. 


was involved, it was waived by parolee’s 
agreement with state wherein, as condi- 
tion of parole, he waived certain rights. In 
re Petition of Dixson, 149 M 412, 430 
P 2d 642. 


CHAPTER 80—THE EXECUTION 
(Repealed—Section 2, Chapter 196, Laws of 1967) 


94-8001 to 94-8023. 


Repeal 

Sections 94-8001 to 94-8023 (Sees. 218 to 
220, 222, 224 to 232, pp. 250 to 252, Ban- 
nack Stat.; Sec. 1, p. 56, L. 1885; Sees. 
2240 to 2257, Pen. C. 1895; Sec. 1, Ch. 


(12087 to 12104) 


Repealed. 


125, L. 1941; Sees. 1 to 5, Ch. 236, L. 
1959; Sees. 98 to 100, Ch. 199, L. 1965), re- 
lating to execution of judgment, were re- 
pealed by See. 2, Ch. 196, Laws 1967. For 
new law, see sees. 95-2301 to 95-2312. 
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94-8405 


CHAPTER 81—APPEALS TO SUPREME COURT—WHEN ALLOWED—HOW 
TAKEN—EFFECT THEREOF 


(Repealed—Section 2, Chapter 196, Laws of 1967) 


94-8101 to 94-8114. 


Repeal 


Sections 94-8101 to 94-8114 (Sees. 242, 
246, 247, 250, 251, pp. 253, 254, Bannack 
Stat.; Sees. 2270 to 2283, Pen. C. 1895; 
Sec. 1, Ch. 42, L. 1935), relating to appeals 


(12105 to 12118) 


Repealed. 


to the supreme court, were repealed by 
Sec. 2, Ch. 196, Laws 1967. For new law, 
see secs. 95-2403 to 95-2407, 95-2424, and 
95-2429. 


CHAPTER 82—DISMISSING APPEALS FOR IRREGULARITY—ARGUMENT ON 
APPEAL—JUDGMENT ON APPEAL 


(Repealed—Section 2, Chapter 196, Laws of 1967) 


94-8201 to 94-8215. 
Repeal 


Sections 94-8201 to 94-8215 (Sees. 254 
to 256, p. 255, Bannack Stat.; Secs. 403, 
405 to 407, p. 250, Cod. Stat. 1871; Sees. 
2300 to 2302, 2310 to 2312, 2320 to 2327, 
Pen cw Levon sec. 1) Ch. 136, 1, 1931), 


(12119 to 12132) 


Repealed. 


relating to dismissing of appeals for irregu- 
larity and argument and judgment on 
appeal, were repealed by Sec. 2, Ch. 196, 
Laws 1967. For new law, see sees. 95-1904, 
95-2403, 95-2411,-95-2421, 95-2425 to 94- 
2427, and 95-2430. 


CHAPTER 83—IN WHAT CASES DEFENDANT MAY BE ADMITTED TO BAIL 
(Repealed—Section 2, Chapter 196, Laws of 1967) 


94-8301 to 94-8307. 
Repeal 


Sections 94-8301 to 94-8307 (Sees. 112 
to 238, 240 to 243, pp. 207 to 227, Cod. 
Stat. 1871), relating to bail and cases in 


(12133 to 12139 


Repealed. 


which defendant may be admitted to bail, 
were repealed by Sec. 2, Ch. 196, Laws 
1967. For new law, see secs. 95-1108, 95- 
1109, 95-1111, 95-1118, and 95-1123. 


CHAPTER 84—BAIL ON BEING HELD TO ANSWER BEFORE INFORMATION 
(Repealed—Section 2, Chapter 196, Laws of 1967) 


94-8401 to 94-8405. 
Repeal 


These sections (Secs. 239, 244 to 246, pp. 
227, 228, Cod. Stat. 1871; Secs. 2350 to 
2354, Pen. C. 1895), relating to bail on 
being held to answer upon an examination 


(12140 to 12144) Repealed. 


for a public offense, were repealed by Sec. 
2, Ch. 196, Laws 1967, effective January 
1, 1968. For new law, see secs. 95-1102, 


95-1118, 95-1114 and 95-1123. 


CHAPTER 85—BAIL ON INDICTMENT OR INFORMATION 
BEFORE CONVICTION 


Section 94-8508. 


Sureties for guaranteed arrest bond certificates—filing of undertaking 


—guarantced arrest bond certificate. 


94-8509. 


Violations of motor vehicle laws—posting of guaranteed arrest bond 


certificate in lieu of cash. 


94-8510. 


Certification of names of sureties—withdrawal by surety company. 
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Repealed. 


were repealed by Sec. 2, Ch. 196, Laws 
1967. For present law, see secs. 95-602, 
95-1102 to 95-1104, 95-1111, and 95-1123. 


94-8501 to 94-8507. 


Repeal 

Sections 94-8501 to 94-8507 (Secs. 2360 
to 2366, Pen. C. 1895), relating to bail on 
being held to answer before information, 


(12145 to 12151) 


94-8508. Sureties for guaranteed arrest bond certificates—filing of 
undertaking—guaranteed arrest bond certificate. (A) Any domestic or 
foreign surety company which has qualified to transact surety business in 
this state may, in any year, become surety in an amount not to exceed one 
hundred dollars ($100.00) with respect to any guaranteed arrest bond cer- 
tificates issued in such year by an automobile club or association or by an 
insurance company authorized to write automobile liability insurance 
within this state, by filing with the commissioner of insurance an under- 
taking thus to become surety. 

(B) Such undertaking shall be in form to be prescribed by the com- 
missioner and shall state the following: 

(1) The name and address of the automobile club or clubs, automobile 
association, or insurance company or companies, or associations with respect 
to the mrarantecd arrest bond certificates of which the surety So anes. 
undertakes to be surety. 

(2) aie he unqualified obligation of the surety company to nay the 
fine or forfeiture in an amount not to exceed one hundred dollars 
($100.00) of any person who, after posting a guaranteed arrest bond 
certificate with respect to which the surety company has undertaken to be 
surety, fails to make the appearance to guarantee which the guaranteed 
arrest bond certificate was posted. 

(C) The term, guaranteed arrest bond certificate, means any printed 
eard or other certificate issued by an automobile club, association or insur- 
ance company, to any of its members or insureds, which said ecard or 
certificate is signed by such member or insured and contains a printed 
statement that such automobile club, association or insurance company 
and a surety company, or an insurance company authorized to transact 
both automobile liability insurance and surety business in the state 
of Montana, guarantee the appearance of the person whose signature ap- 
pears on the card or certificate and that they will, in the event of failure 
of such person to appear in court at the time of trial, pay any fine or for- 
feiture imposed on such person in an amount not to exceed one hundred 
dollars ($100.00). 

History: En. Sec. 1, Ch. 39, L. 1957. 


Title of Act 


property bail in the event of certain viola- 
tions of motor vehicle laws; providing that 
all acts and parts of acts in conflict here- 


An act authorizing qualified surety com- 
panies to become surety with respect to 
guaranteed arrest bond certificates of au- 
tomobile clubs and associations and insur- 
ance companies authorized to write auto- 
mobile liability insurance within the state 
of Montana, and requiring the acceptance 
of such certificates in lieu of cash or 


with are repealed. 


Cross-References 


Sureties for guaranteed arrest bond cer- 
tificates, filing of undertaking, definition 
Re eu aranteed arrest bond certificate, sec. 

95-1121. 


94-8509. Violations of motor vehicle laws-—posting of guaranteed ar- 


rest bond certificate in lieu of cash. 
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Any guaranteed arrest bond certifi- 


DEPOSIT IN LIEU OF BAIL 94-8605 


cate with respect to which a surety company has become surety or a 
guaranteed arrest bond certificate issued by an insurance company author- 
ized to transact both automobile liability insurance and surety business 
within this state, as provided in section 1 [94-8508] hereof, shall, when 
posted by the person whose signature appears thereon, be accepted in lieu 
of cash bail in an amount not to exceed one hundred dollars ($100.00), 
as a bail bond to guarantee the appearance of such person, in any court, 
including municipal courts, in this state, at such time as may be required 
by the court, when such person is arrested for violation of any motor 
vehicle law of this state or ordinance of any municipality in this state 
(except for the offense of driving while intoxicated or for any felony) 
committed prior to the date of expiration shown on such guaranteed 
arrest bond certificate so posted as a bail bond in any court in this state 
shall be subject to the forfeiture and enforcement provisions with respect 
to bail bonds posted in criminal cases as provided by law, and that 
any such guaranteed arrest bond certificate posted as bail bond in any 
municipal court in this state shall be subject to the forfeiture and enforce- 
ment provisions of the chapter or ordinance of the particular municipality 
pertaining to bail bonds posted. 


History: En. Sec. 2, Ch. 39, L. 1957. ing of guaranteed arrest bond certificates 
in lieu of cash, sec. 95-1122. 
Cross-References 


Violations of motor vehicle laws, post- 


94-8510. Certification of names of sureties—withdrawal by surety com- 
pany. The commissioner of insurance shall certify to each justice of the 
peace, police magistrate and district judge the names of surety companies 
who have become sureties with respect to guaranteed arrest bond certifi- 
cates, and shall likewise immediately notify such official upon the with- 
drawal of such company as surety. No such withdrawal by any company 
shall be effective for thirty (380) days after the filing thereof with the 
state insurance commissioner. 


History: En. Sec. 3, Ch. 39, L. 1957. Cross-References 
Certification of names of sureties, with- 
Repealing Clause drawal by surety company, sec. 95-1123. 


Section 4 of Ch. 39, Laws 1957 repealed 
all acts and parts of acts in conflict there- 
with. 


CHAPTER 86—BAIL ON APPEAL—DEPOSIT IN LIEU OF BAIL 
(Repealed—Section 2, Chapter 196, Laws of 1967) 


94-8601 to 94-8605. (12152 to 12156) Repealed. 


Repeal bail on appeal and deposit in lieu of bail, 

Sections 94-8601 to 94-8605 (See. 118, were repealed by Sec. 2, Ch. 196, Laws 
p. 235, Bannack Stat.; Sees. 2370, 2371, 1967. For new law, see secs. 95-1102, 
2380 to 2382, Pen. C. 1895), relating to 95-1112, 95-1123. 


87 


94-8701 


CRIMES AND CRIMINAL PROCEDURE 


CHAPTER 87—SURRENDER OF DEFENDANT—FORFEITURE OF BAIL— 
RECOMMITMENT OF DEFENDANT 


(Repealed—Section 2, Chapter 196, Laws of 1967) 


94-8701 to 94-8718. 


Repeal 


Sections 94-8701 to 94-8718 (See. 124, p. 
236, Bannack Stat.; Sees. 263 to 268, p. 
230, Cod. Stat. 1871; Sec. 1, p. 45, L. 1873; 
Sees. 2390 to 2392, 2400 to 2406, 2420 to 
2427, Pen. C. 1895; See. 1, Ch. 181, L. 


(12157 to 12174) 


Repealed. 


1965), relating to surrender of bailed de- 
fendant, forfeiture of bail and recom- 
mitment, were repealed by See. 2, Ch. 196, 
Laws 1967. For present law, see secs. 95- 
1102, 95-1107, 95-1115 to 95-1117, and 
95-1123. 


CHAPTER 88—WHO MAY BE WITNESSES IN CRIMINAL ACTIONS 
94-8801. (12175) Who are competent witnesses. 


References 


State v. Barick, 143 M 273, 389 P 2d 
170. 


94-8802. 


Evidence Other Than Communications 


Statute applies to communications only 
with result that testimony of deputy sheriff 
that wife of defendant accompanied him 
to area where evidence which served to 
convict defendant was recovered should 
have been allowed. State v. Houchin, 149 
M 5038, 428 P 2d 971. 


94-8803. 
Credibility Instruction 


In prosecution for second-degree assault, 
court did not err in giving general instruc- 
tion which prescribed standard by which 
jury might judge defendant’s credibility. 
State v. Manning, 149 M 517, 429 P 2d 
625. 


Privilege against Self Incrimination 


In a prosecution for grand larceny, an 
instruction which had the effect of placing 
a burden on the defendant to explain his 
possession of stolen property was errone- 
ous. Such a burden deprives defendant of 
his cloak of innocence and forces him to 
testify. The cases of State v. Sparks, 40 
M 82, 105 P 87 and State v. Willette, 46 
M 326, 127 P 1013, to the extent they im- 
pose a burden to explain or testify con- 
cerning any charge of possessing stolen 


94-8804. 
Operation and Effect 


Testimony of witness who had previously 
pleaded guilty to charges on which de- 
fendant was being tried and who claimed 
immunity under statute was admissible at 
defendant’s trial even though witness had 
refused to answer questions on deposition 
prior to trial on the ground that his an- 
swers then might have tended to inerimi- 


(12176) Competency of husband and wife as witnesses. 


Operation and Effect 


It was error to permit wife to testify 
against husband in trial for assault by un- 
lawfully threatening another by pointing 
a loaded revolver in violation of subd. 4 
of section 94-602 where no offense against 
the wife was charged. State v. Storm, 
124 M 102, 220 P 2d 674, 675. 


(12177) When the defendant is not a competent witness, etc. 


goods are overruled. State v. Greeno, 135 
M 580, 342 P 2d 1052. 


Right To Remain Silent 


Instruction that mere unexplained pos- 
session of stolen property was not sufficient 
to justify conviction but that one found in 
possession of property that may have been 
stolen must explain such possession in 
order to remove effect of that fact as cir- 
cumstance to be considered with other evi- 
dence pointing to guilt did not deprive 
defendant of his right to remain silent. 
State v. Gray, — M —, 447 P 2d 475. 


References 


Cited or applied in State v. Dillon, 125 
M 24, 230 P 2d 764, 767; State v. London, 
131 M 410, 310 P 2d 571, 585; State v. 
Barick, 143 M 273, 389 P 2d 170. 


(12178) Testimony of several persons concerned, etc. 


nate him. State v. Corliss, 150 M 40, 
430 P 2d 632. 


Testimony of Accomplice 


An accomplice may testify in a erim- 
inal ease even though he is a convicted 
felon at the time of his testimony. State 
v. Barick, 143 M 273, 389 P 2d 170. 


>] 
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CHAPTER 89—COMPELLING ATTENDANCE OF WITNESSES—SUBPOENAS 
(Repealed—Section 2, Chapter 196, Laws of 1967) 


94-8901 to 94-8909. (4945, 12179 to 12186) Repealed. 


Repeal tendance and to subpoenas, were repealed 
Sections 94-8901 to 84-8909 (Sec. 4656, by See. 2, Ch. 196, Laws 1967. For present 
Pol. C. 1895; Secs. 2460 to 2467, Pen. C, law, see sec. 95-1801. 
1895), relating to compelling witnesses’ at- 


CHAPTER 90—WITNESSES FROM WITHOUT STATE—HOW 
SECURED IN CRIMINAL PROCEEDINGS 


Section 94-9003. Witness from another state summoned to testify in this state. 


94-9001. “Witness” and “state” defined. 


NOTE.—Uniform State Law. In addi- Kentucky, Missouri, New Mexico, Okla- 
tion to the states listed in the note in the homa, Panama Canal Zone, South Carolina, 
parent volume the following also have Texas, and Virgin Islands, 
adopted the Uniform Act to Secure the 
Attendance of Witnesses from without a Cross-References 
State in Criminal Proceedings: Alaska, Production and suppression of evidence, 
District of Columbia, Illinois, Kansas, Title 95, ch. 18. 


94-9003. Witness from another state summoned to testify in this state. 
(1) If a person in any state, which by its laws has made provision for 
commanding persons within its borders to attend and testify in criminal! 
prosecutions, or grand jury investigations commenced or about to commence, 
in this state, is a material witness in a prosecution pending in a court of 
record in this state, or in a grand jury investigation, which has commenced 
or is about to commence, a judge of such court may issue a certificate under 
the seal of the court stating these facts and specifying the number of days 
the witness will be required. This certificate will be presented to a judge of 
a court of record in the county in which the witness is found. 


(2) If said certificate recommends that the witness be taken into im- 
mediate custody and delivered to an officer of this state to assure his at- 
tendance in this state, such judge may direct that such witness be forthwith 
brought before him; and the judge being satisfied of the desirability of such 
eustody and delivery, for which such determination said certificate shall be 
prima facie proof, may order that said witness be forthwith taken into 
eustody and delivered to an officer of this state, which order shall be suf- 
ficient authority to such officer to take such witness into custody and hold 
him unless and until he may be released by bail, recognizance, or order of 
the judge issuing the certificate. 


(3) If the witness is summoned to attend and testify in this state, he 
shall be tendered the sum of ten cents (10¢) a mile for each mile and five 
dollars ($5.00) for each day that he is required to travel and attend as a 
witness, provided further that in those cases in which the state wherein the 
witness is found has by statutory enactment required that the summoned 
witness be paid an amount or amounts in excess of the amount hereinbefore 
in this paragraph provided, then said witness may be tendered said amount 
or amounts so required by said state to be tendered though the said amount 
or amounts so required to be tendered are in excess of the said amounts in 


89 


94-9101 CRIMES AND CRIMINAL PROCEDURE 


this paragraph provided for. A witness who has appeared in accordance with 
the provisions of the summons shall not be required to remain within this — 
state a longer period of time than the period mentioned in the certificate, 
unless otherwise ordered by the court. If such witness fails without good 
cause to attend and testify as directed in the summons, he shall be punished 
in the manner provided for the punishment of any witness who disobeys a 
summons issued from a court of record in this state. 

History: En. Sec. 3, Ch. 188, L. 1937; all acts and parts of acts in conflict there- 


amd. Sec. 1, Ch. 117, L. 1949. with. 
Amendment Effective Date 
The 1949 amendment added the proviso Section 3 of Ch. 117, Laws 1949 provided 
to the first sentence of paragraph (3). the act should be in effect from and after 
its passage and approval. Approved Feb- 
Repealing Clause ruary 25, 1949. 


Section 2 of Ch. 117, Laws 1949 repealed 


CHAPTER 91—EXAMINATION OF WITNESSES CONDITIONALLY 
(Repealed—Section 2, Chapter 196, Laws of 1967) 
94-9101 to 94-9112. (12187 to 12198) Repealed. 


Repeal conditionally, were repealed by See. 2, 


Sections 94-9101 to 94-9112 (Sees. 2480 Ch. 196, Laws 1967. For new law, see see. 
to 2491, Pen. C. 1895; Sec. 1, Ch. 109, L. 95-1802. 
1907), relating to examination of witnesses 


CHAPTER 92—EXAMINATION OF WITNESSES ON COMMISSION 


94-9201. (12199) Examination of witness residing out of the state. 
Cross-References 


Production and suppression of evidence, 
Title 95, ch. 18. 


CHAPTER 93--PROCEEDINGS ON INQUIRY AS TO SANITY 
OF A DEFENDANT 


94-9301 to 94-9306. (12213 to 12218) Repealed. 
Repeal proceedings, were repealed by See.’ 2, Ch. 


Sections 94-9301 to 94-9306 (Sees. 2520 196, Laws 1967. For present law, see secs. 
to 2525, Pen. C. 1895), relating to sanity 95-504 to 95-507, and 95-1116. 


CHAPTER 94—COMPROMISING OFFENSES BY LEAVE OF COURT 
(Repealed—Section 2, Chapter 196, Laws of 1967) 
94-9401 to 94-9403. (12220 to 12222) Repealed. 


Repeal promise of offenses by leave of court, were 
Sections 94-9401 to 94-9403 (Sees. 2540 repealed by See. 2, Ch. 196, Laws 1967, 
to 2542, Pen. C. 1895), relating to com- 
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DISPOSAL OF STOLEN PROPERTY 94-9707 


CHAPTER 95—DISMISSAL OF ACTIONS FOR WANT OF PROSECUTION OR 
OTHER REASONS 


(Repealed—Section 2, Chapter 196, Laws of 1967) 
94-9501 to 94-9507. (12223 to 12229) Repealed. 


Repeal of prosecutions, were repealed by See. 2, 

Sections 94-9501 to 94-9507 (See. 179, Ch. 196, Laws 1967. For present law, see 
p. 244, Bannack Stat.; Sees. 2550 to sees. 95-602, 95-1102, 95-1303, 95-1703, 95- 
2556, Pen. C. 1895), relating to dismissal 1706, and 95-1708. 


CHAPTER 96—PROCEEDINGS AGAINST CORPORATIONS 
(Repealed—Section 2, Chapter 196, Laws of 1967) 


94-9601 to 94-9610. (12230 to 12239) Repealed. 


Repeal ceedings against corporations, were re- 
Sections 94-9601 to 94-9610 (Sees. 470, pealed by Sec. 2, Ch. 196, Laws 1967. For 
471,.3d Div. Comp. Stat. 1887; Sees. 2570 new law, see sec, 95-615, 
to, 2579, ; Pen. C.. 1895),. relating to. pro- 


CHAPTER 97—DISPOSAL OF PROPERTY STOLEN OR EMBEZZLED 
(Repealed—Section 2, Chapter 196, Laws of 1967) 


94.9701 to 94-9707. (12240 to 12246) Repealed. 


Repeal of property stolen or embezzled, were re- 
Sections 94-9701 to 94-9707 (Sees. 2610 pealed by Sec. 2, Ch. 196, Laws 1967. For 
to 2616, Pen. C. 1895), relating to disposal new law, see sees. 95-714 and 95-716. 


CHAPTER 98—PROBATION, PAROLE AND CLEMENCY 


Section 94-9821. Act, how cited. 
94-9822. Board of pardons—organization. 
94-9823. Definitions. 
94-9824. Seal, orders, records, report. 
94-9825. Director and employees—salaries to be paid monthly—approval and 
auditing. 

94-9826. Expenses to be paid. 
94-9827. Legal adviser of the board. 

_ 94-9828. Duties of the director. 

94-9829. Duties of probation and parole officers. 
94-9830. Conditions of probation or suspension of sentence. 
94-9831. Arrest—subsequent disposition. 
94-9832. Parole authority and procedure. 
94-9833. Conditional release. 
94-9834. Information from prison officials. 
94-9835. Persons may be heard—counsel. 
94-9836. Subpoenas. 
94-9837. Rules. 
94-9838. Return of parole violator. 
94-9839. Service of term for additional crime. 
94-9840. Discharge of prisoner, parolee or conditional releasee. 
94-9841. Cases of executive clemency. 
94-9842. Notice of hearing applications for executive clemency. 
94-9843. Publication of order. 
94-9844. Proof of publication. 
94-9845. Record of meeting, what to contain. 
94-9846. When publication not necessary. 
94-9847. Decision to be made. 
94-9848. Governor may respite. 
94-9849. Governor to report to legislative assembly. 


ot 


94-9801 


94-9850. 


\ 


CRIMES AND CRIMINAL PROCEDURE 


Cases of juveniles excluded. 


94-9851. Effective date—application to persons presently on parole or proba- 


tion or eligible for. 


94-9801 to 94-9820. 


Repeal 

These sections (Sees. 2630 to 2646, Pen. 
C. 1895; Sees. 3 to 6, 8 to 12, p. 192, L. 
1891; and Sees. 1 to 3, Ch. 95, L. 1907), 


(12247 to 12266) Repealed. 


relating to pardons and paroles, were re- 
pealed by Sec. 31, Ch. 153, Laws 1955. For 
new provisions, see secs. 94-9821 to 94 
9851. 


94-9821. Act, how cited. This act shall be known and may be cited 
as the “Probation, Parole and Executive Clemency Act.” 


History: En. Sec. 1, Ch. 153, L. 1955. 


Title of Act 

An act creating a board of pardons and 
prescribing the appointment and composi- 
tion thereof, with power and duty to grant 
paroles, within restrictions, to supervise 
probations and suspended sentences, to 
recommend after duly noticed public hear- 
ing that the governor remit fines and for- 
feitures, grant pardons, absolute or condi- 
tional; grant commutations of punish- 
ments after conviction and judgment for 
offenses committed against the criminal 
laws of this state; providing for a director 
and a staff to administer the provisions of 
this act, and defining their duties; requir- 
ing records of board proceedings; provid- 
ing for arrest of parolees or probationers 
upon violation of conditions of release; 
providing penalties for parole or proba- 
tion violators; defining rights of attorneys 
to hearing before the board; providing 
the board with power to subpoena wit- 
nesses, and make rules and regulations 
under the provisions of this act; defining 
governor’s power to respite; requiring 


94-9822. Board of pardons—organization. 


governor to report acts of executive clem- 
ency to the legislative assembly; exclud- 
ing juveniles; providing a saving clause; 
repealing sections 94-9801, 94-9802, 94- 
98038, 94-9804, 94-9805, 94-9806, 94-9807, 
94-9808, 94-9809, 94-9810, 94-9811, 94-9812, 
94-9813, 94-9814, 94-9815, 94-9816, 94-9817, 
94-9818, 94-9819 and 94-9820, Revised 
Codes of Montana, 1947, and all acts and 
parts of acts in conflict herewith; and 
providing an effective date clause. 


Good Time Allowance 


Under the “new parole laws” (sections 
94-9821 to 94-9851) a prisoner retains the 
right to earn good time under the old 
good time statutes (sections 80-739, 80- 
741, repealed by Laws 1955, ch. 117, sec. 2 
and section 80-740) and he is subject to 
forfeiture of this good time. Hill v. State, 
139 M 407, 365 P 2d 44, 46, 95 ALR 2d 
1261, 

The “new parole laws” (sections 94- 
9821 to 94-9851) have nothing to do with 
the forfeiture of earning of good time. 
Hill v. State, 139 M 407, 365 P 2d 44, 46, 
95 ALR 2d 1261, 


There is hereby created a 


state board of pardons, hereinafter referred to as the “board,” consisting 
of three (3) members who shall be appointed by the governor with the 
advice and consent of the senate. The board shall administer the executive 
clemency, probation and parole system, and shall endeavor to secure 
the effective application and improvement of such system and the laws 
upon which it is based. The members of the board shall serve on a 
per diem basis and shall be paid at the rate of fifteen dollars ($15.00) per 
day of service, plus actual and necessary expenses, and shall meet at least 
once each month at the state prison. The members of the board shall serve 
for terms of six (6) years, and until their successors are duly appointed 
and qualified, provided, however, that two (2) of those first appointed 
after this act takes effect, shall serve for terms of two (2) and four (4) 
years, respectively. The governor shall appoint the members of the board 
and call a meeting thereof within thirty (30) days of the effective date 
thereof. The board shall immediately thereafter set up the system herein 
provided for, and make the necessary appointments of its director, and other 
employees. Suitable quarters, supplies and equipment shall be provided. 
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The principal office of the board shall be in Deer Lodge, Montana. A 
vacancy occurring before the expiration of any member’s term of office shall 
be filled in the same manner for the unexpired portion of said term. The 
governor may at any time, after notice and hearing, remove any member 


for neglect of duty, malfeasance, misfeasance or nonfeasance in office. 


History: En. Sec. 2, Ch. 153, L. 1955. 


Powers of Board 


The power of the state board of pardons 
is limited to permitting a convict to leave 
the enclosure of the state prison after he 
has served a period of confinement fixed 
for him by the board in accordance with 
section 94-9833. State ex rel. Herman 
v. Powell, 139 M 583, 367 P 2d 553, 555. 


quent sentence. State ex rel. Herman v. 
Powell, 1389 M 583, 367 P 2d 553, 555. 

Maximum sentences cannot be changed 
or altered by the state board of pardons. 
State ex rel. Herman v. Powell, 139 M 583, 
367 P 2d 553, 555. 

The state board of pardons does not 
have the right to pardon or commute a 
sentence as the exclusive power to pardon 
and commute a sentence rests in the office 


of the governor under Art. VII, sec. 9 
of the Montana Constitution. State ex 
rel. Herman v. Powell, 1389 M 583, 367 P 
2d 553, 555. 


Neither section 94-9832 nor any other 
section in the code gives the state board 
of pardons power to extinguish a former 
sentence by paroling a man to a subse- 


94-9823. Definitions. 
wise requires: 

(a) “Probation” is the release by the court without imprisonment 
except as otherwise provided by law, of a defendant found guilty of a crime 
upon verdict or plea, subject to conditions imposed by the court and sub- 
ject to the supervision of the board upon direction of the court. 

(b) “Parole” is the release to the community of a prisoner by the 
decision of the board prior to the expiration of his term, subject to condi- 
tions imposed by the board and subject to its supervision. 

(c) “Executive clemency” refers to the powers of the governor as 
provided by section 9 of Article VII of the Constitution of the state of 
Montana. 

History: En. Sec. 3, Ch. 153, L. 1955. 


Effect of Granting of a Parole 


When used in this act, unless the context other- 


sentence by virtue of the wording of see- 
tion 94-4203 did not result in a discharge 
of the original sentence. State ex rel. 


A parole releases from confinement a 
convict who has been committed to an 
institution, before the expiration of his 
sentence. State ex rel. Herman v. Powell, 
139 M 583, 367 P 2d 553, 555. 

The granting of a parole to an escape 


94-9824. Seal, orders, records, report. 


Herman v. Powell, 139 M 583, 367 P 2d 
553, 557. 


References 


In re Kane’s Petition, 145 M 516, 402 P 
2d 403. 


The board shall adopt an of- 


ficial. seal of which the courts shall take judicial notice. A majority of the 
board shall constitute a quorum. Decision of the board may be by majority 
vote. The orders of the board shall not be reviewable except as to com- 
pliance of terms of this act. The board shall keep a record of its acts and 
decisions available to the public, providing, however, that all social rec- 
ords, including the pre-sentence report, the pre-parole report and the super- 
vision history obtained in the discharge of official duty by any member 
or employee of the board, shall be confidential and shall not be disclosed 
directly or indirectly to anyone other than the members of the board or 
a judge; provided, however, that the board or a court may in its dis- 
eretion, whenever the best interest or welfare of a particular defendant or 
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prisoner makes such action desirable or helpful, permit the inspection of 
the report or any parts thereof by the prisoner or his attorney. The board 
shall report as provided in section 2 [82-4002] of this act. 


History: En. Sec. 4, Ch. 153, L. 1955; 
amd. Sec. 42, Ch. 93, L. 1969. 


reference to the reporting requirements of 
section 82-4002 for former provision requir- 
ing report at close of each fiscal year to 
be made to governor, to board of prison 
commissioners and to the legislature. 


Amendments 
The 1969 amendment substituted the 


94-9825. Director and employees—salaries to be paid monthly—ap- 
proval and auditing. The board shall appoint a state director of probation 
and parole, hereinafter referred to as the “director” who shall appoint, with 
the approval of the board, an assistant director, probation and parole 
officers and other employees required to administer the provisions of this 
act. The director shall receive an annual salary in such amount as may be 
specified by the legislative assembly in the appropriation to the board of 
pardons payable monthly, which shall include compensation for all services 
rendered as interstate compact administrator. If the legislative assembly 
does not specify the maximum salary of the state director in the appropria- 
tion to the board of pardons, it shall be fixed by the board after approval 
by the board of examiners. Before approving any salary increase, the board 
of examiners shall review the salaries of comparable positions in Montana 
state government, other states, and private industry. All other officers and 
employees of the board shall receive such compensation for their services 
as may be fixed by the board. All officers and employees of the board shall 
hold office at the pleasure of the board and shall perform such duties as 
are imposed on them by law or by the board. 

The salaries of all officers and employees of the board shall be paid 
monthly after such salaries have been approved by the board upon claims 
therefor. 


History: En. Sec. 5, Ch. 153, L. 1955; 
amd. Sec. 1, Ch. 122, L. 1957; amd. Sec. 
11, Ch. 97, L. 1961; amd. Sec. 10, Ch. 225, 
L. 1963; amd. Sec. 16, Ch. 237, L. 1967. 


The 1967 amendment substituted ‘in 
such amount * * * to the board of par- 
dons” for “of not more than _ eight 
thousand four hundred dollars ($8,400) 
per annum” in the second sentence; and 


Amendments inserted the third and fourth sentences. 


The 1957 amendment raised the salary 
of the director from $6,000 to $7,000 per 
annum. 


Repealing Clause 
Section 2 of Ch. 122, Laws 1957 repealed 


The 1961 amendment deleted from the 
end of the section the words “to be au- 
dited and approved by the state board of 
examiners.” 

The 1963 amendment substituted the pro- 
vision for a maximum salary of $8,400 
for the director for a provision fixing the 
salary at $7,000; and added to the second 
sentence the words “which shall inelude 
compensation for all services rendered as 
interstate compact administrator.” 


all acts and parts of acts in conflict there- 
with. 


Effective Dates 


Section 3 of Ch. 122, Laws 1957 provided 
the act should be in effect from and after 
its passage and approval. Approved March 
0; 1907: 

Section 11 of Ch. 225, Laws 1963 read 
“This act shall be effective from and after 
February 28, 1963.” 


94-9826. Expenses to be paid. All expenses incurred by the board 


pursuant to the provisions of this act, including the actual and necessary 
traveling and other expenses and disbursements of the members thereof, 
its officers and employees, incurred while on business of the board either 
within or without the state, shall, unless otherwise provided in this act, 
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be paid from funds appropriated, after being approved by the board upon 
claims therefor. 


History: En. Sec. 6, Ch. 153, L. 1955; end of the section the words “to be au- 
amd, Sec. 12, Ch. 97, L. 1961. dited and approved by the state board of 


examiners.” 
Amendment 


The 1961 amendment deleted from the 


94-9827. Legal adviser of the board. The board may appoint any 
qualified attorney or the attorney general to act as its legal adviser and 
represent it in all proceedings whenever so requested by the board. 

History: En. Sec. 7, Ch. 153, L. 1955. 


94-9828. Duties of the director. The director shall be the executive 
officer of the board. He shall be responsible for such investigation and 
supervision as may be requested by the board or the courts. He shall, sub- 
ject to the approval of the board, divide the state into districts and assign 
probation and parole officers to serve in the various districts and courts; 
he shall obtain office quarters for such staff in each district as may be 
necessary. He shall assign the secretarial, bookkeeping and accounting 
work to the clerical employees, including receipt and disbursement of 
money. He shall direct the work of the probation and parole officers and 
other employees assigned to him. He shall formulate methods of investiga- 
tion, supervision, record keeping and reports. He shall conduct training 
courses for the staff. He shall seek to cooperate with all agencies, public 
and private, which are concerned with the treatment or welfare of persons 
on probation or parole. He shall further be charged with the administration 
of the provisions of the interstate compact for the supervision of parolees 
and probationers. 

History: En. Sec. 8, Ch. 153, L. 1955. 


94-9829. Duties of probation and parole officers. Probation and parole 
officers shall investigate all persons referred to them for investigation by 
the director of probation and parole or by any court to which they are 
instructed by the director to serve. They shall furnish to each person 
released under their supervision a written statement of the conditions of 
probation or parole and shall instruct him regarding same. They shall keep 
informed of the conduct and condition of each person released under their 
supervision and use all suitable methods to aid and encourage him to bring 
about improvement in his conduct and condition. Probation and parole 
officers shall keep detailed records of their work. They shall supervise 
the collection and disbursement of all moneys when so instructed by the 
director in accordance with the orders of a court. They shall make such 
reports in writing as the director may require. 

History: En. Sec. 9, Ch. 153, L. 1955. 


94-9830. Conditions of probation or suspension of sentence. The board 
may adopt general rules or regulations concerning the conditions of pro- 
bation or suspension of sentence. Such conditions shall apply in the absence 
of any specific or inconsistent conditions imposed by a court. Nothing 
herein contained shall limit the authority of the court to impose or modify 
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any general or specific conditions of probation or of suspension of 
sentence. 


The probation and parole officer may recommend, and by order duly 
entered, a court may modify any condition of probation or suspension of 
sentence at any time. Due notice shall be given to the probation and parole 
officer before any such conditions are modified and he shall be given an 
opportunity to be heard thereon. The court shall cause a copy of any 
such order to be delivered to the probation and parole officer and the 
probationer. 


History: En. Sec. 10, Ch. 153, L. 1955. 


94-9831. Arrest—subsequent disposition. At any time during proba- 
tion or suspension of sentence a court may issue a warrant for the arrest 
of the defendant for violation of any of the conditions of release, or a 
notice to appear to answer to a charge of violation. Such notice shall be 
personally served upon the defendant. The warrant shall authorize all offi- 
cers named therein to return such defendant to the custody of the court or 
to any suitable detention facility designated by the court. Any probation 
and parole officer may arrest such defendant without a warrant, or may 
deputize any other officer with power of arrest to do so by giving him a 
written statement setting forth that the defendant has, in the judgment 
of said probation and parole officer, violated the conditions of his release. 
Such written statement delivered with the defendant by the arresting 
officer to the official in charge of a county jail or other place of detention 
shall be sufficient warrant for the detention of the defendant. The probation 
and parole officer, after making an arrest, shall present to the detaining 
authorities a similar statement of the circumstances of violation. Pro- 
visions regarding release on bail of persons charged with crime, shall be 
applicable to the defendants arrested under these provisions. 


Upon such arrest and detention, the probation and parole officer shall 
immediately notify the court with jurisdiction over such prisoner, and 
shall submit in writing a report showing in what manner the defendant 
has violated the conditions of release. Thereupon, or upon an arrest by 
warrant as herein provided, the court shall cause the defendant to be 
brought before it without unnecessary delay for a hearing on the violation 
eharged. The hearing may be informal or summary. If the violation is 
established, the court may continue to revoke the probation or suspension 
of sentence, and may require him to serve the sentence imposed, or any 
lesser sentence, and, if imposition of sentence was suspended, may impose 
any sentence which might originally have been imposed. 


A probationer or defendant under suspension of sentence for whose 
return a warrant has been issued by the court, shall, after the issuance of 
the warrant, if it is found that such warrant cannot be served, be deemed 
a fugitive from, or to have fled from, justice. If it shall appear that he 
has violated the provisions of his release, whether the time from the issuing 
of such warrant to the date of his arrest, or any part of it, shall be counted 
as time served on probation or suspended sentence, shall be determined 
by the court. 
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History: En. Sec, 11, Ch. 153, L. 1955. 


Commencement of Sentence 


Where relator was sentenced to four 
years’ confinement and the execution of 
the sentence was then suspended, which 
suspension was later revoked, the sentence 
commenced to run for all purposes on the 
date when- judgment of conviction was 
entered. Any time between the imposition 
of the suspended sentence and its revoca- 
tion should have been credited to the 
relator and failure to do so resulted in his 


94-9832 


illegal confinement, State ex rel, Wetzel 
vy. Ellsworth, 143 M 54, 387 P 2d 442. 


Subsequent Arrest for Violation 


Where petitioner was placed on proba- 
tion for one year on conditions aimed at 
rehabilitating him, subsequent imposition 
of judgment after he violated his proba- 
tion did not put him in jeopardy in vio- 
lation of the federal constitution or 
section 18, art. III, of the Montana con- 
stitution. In re Williams’ Petition, 145 M 
45, 399 P 2d 732. 


94-9832. Parole authority and procedure. The board shall release on 
parole any person confined in the Montana state prison, except persons 
under sentence of death, when in its opinion there is reasonable probability 
that the prisoner can be released without detriment to himself or to the 
community, provided, 


1, That no convict serving a time sentence shall be paroled until he shall 
have served at least one-quarter (14) of his full term, less good time allow- 
ances off, as provided in section 80-740; except that any convict serving 
a time sentence may be paroled after he shall have served, upon his term 
of sentence, twelve and one-half (1214) years; 

2. No convict, serving a life sentence, shall be paroled until he shall 
have served twenty-five (25) years, less the good time allowances off, as 
provided in section 80-740. All paroles shall issue upon order of the board, 
duly adopted. 


Within two (2) months after his admission and at such intervals there- 
after as it may determine, the board shall consider all pertinent information 
regarding each prisoner, including the circumstances of his offense, his 
previous social history and criminal record, his conduct, employment and 
attitude in prison, and the reports of such physical and mental examina- 
tions as have been made. 

Before ordering the parole of any prisoner, the board shall have the 
prisoner appear before it and shall interview him. A parole shall be ordered 
only for the best interest of society, not as an award of clemency; it shall 
not be considered a reduction of sentence or pardon. A prisoner shall be 
placed on parole only when the board believes that he is able and willing 
to fulfill the obligations of a law-abiding citizen. Every prisoner while on 
parole shall remain in the legal custody of the institution from which he 
was released, but shall be subject to the orders of the board. 


The board may adopt such other rules not inconsistent with law as it 
may deem proper or necessary, with respect to the eligibility of prisoners 
for parole, the conduct of parole hearings or conditions to be imposed upon 
parolees. Whenever an order for parole is issued it shall recite the con- 
ditions thereof. 


History: En. Sec. 12, Ch. 153, L. 1955. Discretion of Board 

Since the release of inmates on parole 
or by virtue of commutation of sentence 
rests in the discretion of the state board 
of pardons, their determination is not sub- 
ject to review by the courts. Goff v. 


State, 139 M 641, 367 P 2d 557, 558. 
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Compiler’s Notes 

Section 80-740, referred to in the first 
and second paragraphs of this section, was 
repealed by Sec. 101, Ch. 199, Laws 1965. 
For present law, see sec. 80-1905. 


94-9833 


Effect of Granting of a Parole 


A parole releases from confinement a 
convict who has been committed to an 
institution, before the expiration of his 
sentence. State ex rel. Herman v. Powell, 
139 M 583, 367 P 2d 5538, 555. 


The granting of a parole to an escape 
sentence by virtue of the wording of sec- 
tion 94-4203 did not result in a discharge 
of the original sentence. State ex rel. Her- 
man v. Powell, 139 M 583, 367 P 2d 553, 
557. 


Hearing 

Hearings involving inmates of the state 
prison are set by the state board of par- 
dons and are entirely within their dis- 
cretion. The only requirement for a hear- 
ing or interview arises when the board is 
about to order a parole. Goff v. State, 139 
M 641, 367 P 2d 557, 558. 


In petition for writ of habeas corpus 
brought by an inmate of the state prison, 
allegation of bias and prejudice by a 
member of the state board of pardons was 
without merit, where the files of the board 
disclosed that such member had disquali- 
fied himself from participating in any 
hearing involving petitioner. Goff v. 
State, 139 M 641, 367 P 2d 557, 558. 


Power of Board 


This section does not give the state 
board of pardons power. to extinguish a 
former sentence by paroling a man to a 
subsequent sentence. State ex rel. Her- 


94-9833. Conditional release. A 


CRIMES AND CRIMINAL PROCEDURE 


man v. Powell, 189 M 583, 367 P 2d 553, 
555. 


Right to Parole 


All inmates confined in the Montana 
state prison are eligible for parole ex- 
cept those under death sentence. State 
ex rel. Herman v. Powell, 139 M 583, 367 
P 2d 553, 556. 

In the case of consecutive sentences a 
prisoner is required to serve a period 
equivalent to one-fourth of the combined 
total of each sentence (less good time) 
before he is eligible for parole although 
subsequent sentence is for escape. State 
ex rel, Herman v. Powell, 139 M 583, 367 
P 2d 553, 557. 

A prisoner is not entitled to release as 
a matter of right until he has completed 
his maximum sentence. State ex rel. Her- 
man v. Powell, 139 M 583, 367 P 2d 553, 
556; Goff v. State, 139 M 641, 367 P 2d 557, 
559. 


Verdict “Without Parole’”’ 


When jury returned verdict imposing 
sentence “without parole,” trial court prop- 
erly refused it since only parole board has 
authority to decide whether prisoner shall 
be paroled. State v. Brooks, 150 M 399, 
436 P 2d 91. 


References 

Cited or applied in State ex rel. Ball v. 
Burrell, 129 M 585, 292 P 2d 144; In re 
Kane’s Petition, 145 M 516, 402 P 2d 403; 
Petition of Frost, 146 M 18, 403 P 2d 612. 


prisoner having served one-fourth 


(14) of his term or terms, less good time allowances, shall upon parole, be 
deemed as released on parole until the expiration of the maximum term 
or terms for which he was sentenced less good time allowances as provided 
in section 80-740. 


History: En. Sec. 13, Ch. 153, L. 1955. State ex rel. Herman vy. Powell, 139 M 


583, 367 P 24 553, 557. 


Right to Parole 


An inmate with multiple sentences, 
whether concurrent or consecutive, is 
eligible for parole. State ex rel. Herman 
v. Powell, 139 M 583, 367 P 2d 553, 556. 


Compiler’s Notes 


Section 80-740, referred to in this sec- 
tion, was repealed by See. 101, Ch. 199, 
Laws 1965. For present law, see sec. 80- 
1905. 


Good Time Allowance 


Under former section 80-740 a convict, References 
by escaping, forfeits all his good time. In re Kane’s Petition, 145 M 516, 402 
P 2d 403. 


94-9834. Information from prison officials. It shall be the duty of all 
prison officials to grant to the members of the board, or its properly ac- 
credited representatives, access at all reasonable times to any prisoner over 
whom the board has jurisdiction under this act, to provide for the board 
or such representatives facilities for communicating with and observing 
such prisoner, and to furnish to the board such reports as the board shall 
require concerning the conduct and character of any prisoner in their 
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custody and any other facts deemed by the board pertinent in determining 
whether such prisoner shall be paroled. 
. History: En. Sec. 14, Ch. 153, L. 1955. 


94-9835. Persons may be heard—counsel. The board shall be required 
to hear oral statements from all persons desiring to be heard before the 
board and any person may be represented by counsel, provided that the 
board shall have the power to regulate procedure at all hearings. 


History: En. Sec. 15, Ch. 153, L. 1955. 


94-9836. Subpoenas. The board shall have the power to issue sub- 
poenas compelling the attendance of such witnesses and the production of 
such records, books, papers and documents as it may deem necessary for 
investigation of the case of any person before it. Subpoenas may be signed 
and oaths administered by the board or any member thereof. Subpoenas 
so issued may be served by any sheriff, constable, police officer, parole and 
probation officer, or other law-enforcement officer. In case of contumacy by, 
or refusal of any person to obey a subpoena issued to such person, any 
member of the board or duly authorized representative of any of them 
may make application to any court of record of this state and such court 
shall have jurisdiction to issue to such person an order requiring such 
person to appear before the board and there to produce evidence if so 
ordered, or there to give testimony touching the matter under investigation ; 
any failure to obey such order of the court may be punished by said court 
as a contempt thereof. Any person who shall without just cause fail, or 
refuse to attend and testify, or to answer any lawful inquiry or to produce 
records, books, papers and other documents if it is in his power to do so, 
in obedience to a subpoena of the board or any member thereof, shall be 
punished by a fine of not more than two hundred dollars ($200) or by 
imprisonment for not longer than sixty (60) days, or by both such fine 
and imprisonment, and each day such violation continues shall be deemed 
to be a separate offense. 

History: En. Sec. 16, Ch. 153, L. 1955. 


94-9837. Rules. The board shall have the power and duty to make 
rules for the conduct of persons heretofore or hereafter placed on parole or 
on probation under the supervision of the board by any court in this state, 
and for the investigation and supervision of such persons, except that the 
board shall not make any rule applying to a person on probation which 
conflicts with the conditions of probation imposed by the court. 

History: En. Sec. 17, Ch. 153, L. 1955. 


94-9838. Return of parole violator. At any time during release on 
parole or conditional release the board may issue a warrant for the arrest of 
the released prisoner for violations of any of the conditions of release, or a 
notice to appear to answer to a charge of violation. Such notice shall be 
served personally upon the prisoner. The warrant shall authorize all officers 
named therein to return such prisoner to the actual custody of the penal 
institution from which he was released, or to any other suitable detention 
facility designated by the board. Any probation and parole officer may 


99 


94-9839 CRIMES AND CRIMINAL PROCEDURE 


arrest such prisoner without a warrant, or may deputize any other officer 
with power to arrest to do so by giving him a written statement setting 
forth that the prisoner has, in the judgment of said probation and parole 
officer, violated the conditions of his release. Such written statement de- 
livered with the prisoner by the arresting officer to the officia] in charge 
of the institution from which the prisoner was released or other place of 
detention, shall be sufficient warrant for the detention of the parolee or 
conditional releasee. The probation and parole officer, after making an 
arrest, shall present to the detaining authorities a similar statement of the 
circumstances of violation. Pending hearing, as hereinafter provided, upon 
any charge of violation, the prisoner shall remain incarcerated in such insti- 
tution. 

Upon such arrest and detention, the probation and parole officer shall 
immediately notify the board and shall submit in writing a report showing 
in what manner the prisoner has violated the conditions of release. There- 
upon, or upon an arrest by warrant as herein provided, the board shall 
cause the prisoner to be promptly brought before it for a hearing on the 
violation charged, under such rules and regulations as the board may 
adopt. If the violation is established, the board may continue or revoke 
the parole or conditional release, or enter such other order as it may see fit. 

A prisoner for whose return a warrant has been issued by the board 
shall, after the issuance of such warrant, if it is found that the warrant 
cannot be served, be deemed a fugitive or to have fled from justice. If it 
shall appear that he has violated the provisions of his release, whether the 
time from the issuing of such warrant to the date of his arrest, or any part 
of it, shall be counted as time served under the sentence, shall be determined 
by the board. 

History: En. Sec. 18, Ch. 153, L. 1955. 


94-9839. Service of term for additional crime. Any prisoner who com- 
mits a crime while at large upon parole or conditional release, and who is 
convicted and sentenced therefor, shall serve such sentence concurrently 
with the terms under which he was released, unless otherwise ordered by 
the court in sentencing for the new offense. 

History: En. Sec. 19, Ch. 153, L. 1955. 


94-9840. Discharge of prisoner, parolee or conditional releasee. The 
period served on parole or conditional release shall be deemed service of the 
term of imprisonment, and, subject to the provisions contained in section 
18 [94-9838] herein relating to a prisoner who is a fugitive from, or has fled 
from, justice, the total time served may not exceed the maximum term or 
sentence. When a prisoner on parole or conditional release has performed 
the obligations of his release, the board shall make a final order or dis- 
charge and issue a certificate of discharge to the prisoner. 

History: En. Sec. 20, Ch. 153, L. 1955. References 


In re Kane’s Petition, 145 M 516, 402 
P 2d 403, 


94-9841. Cases of executive clemency. The board shall investigate and 
report to the governor with respect to all cases of pardons, remissions of 
fines and forfeitures, and commutations of punishment after conviction and 
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judgment for any offenses committed against the criminal laws of the state. 
A majority of the board shall advise, investigate, and approve each such 
‘ease before the action of the governor shall be final. All applications for 
executive clemency shall be made to the board, which shall cause an investi- 
gation to be made of all the circumstances surrounding the crime for which 
the applicant was convicted, and as to the individual circumstances relating 
to social conditions of the applicant. If the board, or a majority thereof, 
approves such application for executive clemency, it shall advise the goy- 
ernor and recommend action to be taken. 
History: En. Sec. 21, Ch. 153, L. 1955. 


94-9842. Notice of hearing applications for executive clemency. After 
the board has duly considered an application for executive clemency, and 
has by majority vote favored a recommendation of executive clemency to 
the governor, it must pass an order in substance as follows: 


“Whereas, the Board of Pardons has officially received an application for 


Executive Clemency concerning —-_--———————_,, a convict confined in the 
State Prison (or to one ————————.,, who has been found guilty of an 
offense committed against the laws of the state), who was convicted of the 
crime of ————_——— committed at ————_——_—_, in the County of 
, State of Montana, on the day of ————_—_—__, 19—, 

and sentenced for a term of years. 
“Therefore, be it ordered that the day of —_______,, 19—, 


be set apart for the consideration of said Executive Clemency matter; and 
all persons having an interest therein desiring to be heard either for or 
against the granting of the pardon (or commutation, remission of the fine 
or forfeiture) are hereby notified to be present at o’clock of said day, 
at 


“Further, ordered that a copy of this order be printed and published 
in the ————————- (here insert name of some newspaper of general circu- 
lation in the county where the crime was committed) a daily (or weekly) 
newspaper printed and published at —-—-———— in the county of 
—_____——., once each week for two weeks beginning, —--—-___, 19—, 


9? 


and ending 
History: En. Sec. 22, Ch. 153, L. 1955. 


94-9843. Publication of order. The board must cause a copy of such 
order to be published in the newspaper therein designated, at least once 
a week for two weeks prior to the hearing, and at the same time cause to be 
deposited in the postoffice at the seat of government, postpaid, a copy of 
said order and notice addressed to the district judge, county attorney and 
sheriff, respectively, of the county where the crime was committed, and in 
like manner mail a copy of the order to the petitioner and the convict. 

History: En. Sec. 23, Ch. 153, L. 1955. 


94.9844, Proof of publication. Prior to the time set for hearing, proof 
of the publication of notice must be made by the publisher or managing 
agent. 

History: En. Sec. 24, Ch. 153, L. 1955. 
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94-9845. Record of meeting, what to contain. At the hearing the board 
must cause to be kept a record showing: 

1. The name of all persons appearing before the board on behalf of 
the person pardoned by the governor; 

2. The name of all persons appearing before the board in opposition 
to the granting of the same; 

3. The testimony of all persons giving evidence before the board; 

4. That the affidavit and return from the printer of the publication of 
the notice and order of hearing was on file prior to the hearing. 

History: En. Sec. 25, Ch. 153, L. 1955. 


94-9846. When publication not necessary. No publication need be 
made as provided in sections 22, 23 and 24 [94-9842, 94-9848 and 94-9844], 
in the following cases: 

1. When there is imminent danger of the death of the person convicted 
or imprisoned. 

2. When the term of imprisonment of the applicant is within ten (10) 
days of its expiration. 

History: En. Sec. 26, Ch. 153, L. 1955. 


94-9847. Decision to be made. Within thirty (30) days after the hear- 
ing of any case, the board must make a decision in writing, and if 
such decision be made to recommend executive clemency, the copy of the 
decision, together with all papers used in each case shall be immediately 
transmitted to the governor. 


History: En. Sec. 27, Ch. 153, L. 1955. 


94-9848. Governor may respite. The governor has the power to grant 
respites after conviction and judgment, for any offenses committed against 
the criminal laws of the state, for such time as he thinks proper. 

History: En. Sec. 28, Ch. 153, L. 1955. 


94-9849. Governor to report to legislative assembly. The governor 
must communicate to the legislative assembly at each regular session, each 
case of remission of fine or forfeiture, reprieve, commutation, or pardon 
granted since the last previous report, stating the name of the convict, the 
crime of which he was convicted, the sentence and its date, the date of 
remission, commutation, pardon or reprieve, with the reason for granting 
the same, and the objection, if any, of any of the members of the board made 
thereto. 

History: En. Sec. 29, Ch. 153, L. 1955. 


94-9850. Cases of juveniles excluded. The provisions of this act shall 
not apply to probation in the juvenile courts or to parole from state 
institutions for juveniles. 

History: En. Sec. 30, Ch. 153, L. 1955. 


94-9851. Effective date—application to persons presently on parole or 
probation or eligible for. This act shall be in full force and effect from 
and after April 1, 1955. The provisions of this act are hereby extended to 
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all persons who, at the effective date hereof, may be on probation or parole, 
or eligible to be placed on probation or parole under existing laws, with 
the same force and effect-as if this act had been in operation at the time 
such persons were placed on probation or parole or became eligible to be 
placed thereon as the case may be, provided that no person convicted and 
sentenced before the effective date hereof shall have his rights and earned 


rood time reduced by the application of this act. 


History: En. Sec. 33, Ch. 153, L. 1955. 


Repealing Clause 


Section 31 of Ch. 153, Laws 1955 read 
“That sections 94-9801, 94-9802, 94-9803, 
94-9804, 94-9805, 94-9806, 94-9807, 94-9808, 
94-9809, 94-9810, 94-9811, 94-9812, 94-9813, 
94-9814, 94-9815, 94-9816, 94-9817, 94-9818, 
94-9819 and 94-9820, Revised Codes of 
Montana, 1947, and all other acts and 
parts of acts inconsistent with the provi- 
sions of this act are hereby repealed.” 


Separability Clause 


Section 32 of Ch. 153, Laws 1955 read 
“If any clause, sentence, section, para- 
graph or part of this act shall for any 
reason be adjudged by any court of com- 
petent jurisdiction to be invalid or inop- 
erative, such judgment shall not affect, 
impair or invalidate the remainder of this 
act, but shall be confined in its operation 
to the clause, sentence, section, paragraph 
or part directly adjudged to be invalid or 
inoperative.” 


CHAPTER 99—BASTARDY PROCEEDINGS 


94-9901. 


Cross-Reference 
Application of Montana Rules of Civil 


94-9908. 


Collateral References 


Foreign filiation or support order in 
bastardy proceedings, requiring periodic 


(12267) Complaint in bastardy, what to contain, how entitled. 


Procedure to this chapter, see Table A, 
Motes Cry, Pe 


(12274) Power of court over judgments and orders. 


payments, as 
able. 16 ALR 


extraterritorially enforce- 
2d 1098. 


CHAPTER 100—JUSTICES’ AND POLICE COURT PROCEEDINGS—APPEALS 
(Repealed—Section 2, Chapter 196, Laws of 1967) 


94-100-1 to 94-100-46. 
Repeal 
Sections 94-100-1. to 94-100-46 (Sees. 472, 
476, 477, 479, 490, 492, 493, 503, 504, 510, 
pp. 262 to 265, Cod. Stat. 1871; Sees. 2680 
tOuN2725 RiPens ©, 1895;" Sees, “Ch. 50," LB: 
1955), relating to proceedings in and ap- 


(12302 to 12347) 


Repealed. 


peals from justices’ and police courts, were 
repealed by See. 2, Ch. 196, Laws 1967. 
For new law, see sec. 95-1102, Title 95, chs. 
16 and 17, sees. 95-1801, 95-1908, 95-1909, 
95-1913, and Title 95, ch. 20. 


CHAPTER 101—THE WRIT OF HABEAS CORPUS 
(Repealed—Section 2, Chapter 196, Laws of 1967) 


94-101-1 to 94-101-33. 
Repeal 


Sections 94-101-1 to 94-101-33 (Sees. 
2769, 2771, Pen. C. 1895; Sees. 9630 to 


9662, Rev. C. 1907), relating to habeas 


(12348 to12380) 


Repealed. 


corpus, were repealed by Sec. 2, Ch. 196, 
Laws 1967. For new law, see secs. 95- 
2701 to 95-2713, 95-2715, and 95-2716, 


103 


94-201-1 CRIMES AND CRIMINAL PROCEDURE 


CHAPTER 201—CORONER’S INQUESTS 
(Repealed—Section 2, Chapter 196, Laws of 1967) 


Repealed. 


94-201-1 to 94-201-13. (12381 to 12393) 


Repeal 

Sections 94-201-1 to 94-201-13 (Sees. 
9790 to 2802, Pen. C. 1895; Sec. 1, Ch. 56, 
L. 1959), relating to coroner’s inquests, 


were repealed by See. 2, Ch. 196, Laws 
1967. For new law, see Title 95, ch. 6, and 
sees. 95-803 to 95-809. 


CHAPTER 301—SEARCH WARRANTS 
(Repealed—Section 2, Chapter 196, Laws of 1967) 


94-301-1 to 94-301-21. 


Repeal 
Sections 94-301-1 to 94-301-21 (Sees. 
2820 to 2840, Pen. C. 1895), relating to 


(12394 to 12414) Repealed. 


search warrants, were repealed by See. 2, 
Ch. 196, Laws 1967. For new law, see 
Title 95, ch. 7. 


CHAPTER 501—UNIFORM CRIMINAL EXTRADITION ACT 


94-501-1. Definitions. 


NOTE.—Uniform State Law. In addi- 
tion to the states listed in the note in 
the parent volume the following also have 
adopted the Uniform Criminal Extradition 
Act: Alaska, Colorado, Connecticut, Geor- 
gia, Hawaii, Illinois, Iowa, Kentucky, 
Missouri, Oklahoma, Panama Canal Zone, 
Tennessee, Texas, and Virgin Islands, 


94-501-3. Demand—form. 
Improper Form, Discharge of Fugitive 
If the demand for extradition to the 
governor of the asylum state is not in 
proper form, the alleged fugitive will be 
discharged. State v. Booth, 134 M 235, 328 
P 2d 1104, 1109. 


References - 


Cited or applied in State ex rel. Mid- 
dlemas v. District Court, 125 M 310, 233 
P 2d 1038, 1039; State v. Booth, 134 M 
235, 328 P 2d 1104, 1109. 


Substantial Charge of Crime 


A substantial charge of crime in the re- 
quired papers submitted by the demand- 
ing state is a sufficient basis for extra- 
dition. State v. Booth, 134 M 235, 328 P 2d 
1104, 1110. 


94-501-6. Extradition of persons not present in demanding state, ete. 


References 
Cited in State v. Booth, 184 M 235, 328 
P 2d 1104, 1109. 


94-501-7. Issuance of warrant of arrest by governor—recitals thereint 


References 


Cited or applied in State v. MacLean, 
129 M 500, 291 P 2d 250, 252. 


94-501-20. Guilt or innocence of accused, when inquired into. 


Operation and Hffect 


It is sufficient in habeas corpus pro- 
ceedings to justify holding the petitioner 
if it is shown in Montana that the gover- 
nor received from the governor of Ore- 
gon a copy of the affidavit made by the 
prosecuting witness, charging the defend- 


ant with a felony and also of the warrant 
of arrest issued by the judge of a district 
court of the state of Oregon and duly 
authenticated. State ex rel. Middlemas 
v. District Court, 125 M 310, 233 P 2d 
1038, 1040. 
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94-801-1 


CHAPTER 601—MISCELLANEOUS PROVISIONS RESPECTING 
SPECIAL PROCEEDINGS OF A CRIMINAL NATURE 


(Repealed—Section 2, Chapter 196, Laws of 1967) 


94-601-1 to 94-601-3. 
Repeal 


These sections (Secs. 2890 to 2892, Pen. 
C. 1895), relating to special proceedings, 
designation of parties, entitling affidavits, 


(12429 to 124381) Repealed. 


and subpoenas, were repealed by Sec. 2, 
Ch. 196, Laws 1967, effective January 1, 
1968. 


CHAPTER 701—PRISONER’S ATTENDANCE AT COURT—HOW OBTAINED 


94-701-1. 
Proper Procedure 


Inmate of state prison, who sought 
speedy trial upon a justice court com- 
plaint, by virtue of which a detainer 
had been filed at the prison, should have 
petitioned the district court setting forth 


(12432) Persons imprisoned in state prison or in, ete. 


the facts of complaint against him and 
requested a speedy trial, rather than di- 
recting such request to the county attor- 
ney or petitioning the supreme court. Pe- 
tition of Ditton, 145 M 594, 403 P 2d 205. 


CHAPTER 801—FINES AND FORFEITURES—DISPOSAL OF 


Section 94-801-1. Fines, costs, and forfeitures, how disposed of. 
94-801-2. Traffic fines collected from juvenile offenders—disposition. 


94-801-1. 


(12433) Fines, costs, and forfeitures, how disposed of. All 


fines and forfeitures collected in any court, except police courts, must be 
applied to the payment of the costs of the case in which the fine is im- 
posed or the forfeiture incurred; and after such costs are paid, the residue 
must, save as hereinafter provided, be paid to the county treasurer of the 
county in which the court is held and if not otherwise provided by law, 
by him credited to the general school fund of said county. In the event 
the fine or forfeiture arises from an action commenced pursuant to section 
94-301 or section 94-3804 of this code, the residue thereof, after such costs 
are paid, may be directed by the court to be paid, in whole or in part, 
to the wife, or to the guardian or custodian of the child or children. 
If the said fine or forfeiture is paid to the county treasurer at the 
time -of such payment there shall be filed with the county treasurer, a 
complete statement showing the total of the fine or forfeiture received or 
incurred with an itemized statement of the costs incurred by the county in 
such action, which statement shall give the title of the cause and be sub- 
scribed by the person or officer making such payment. 


History: En. Sec. 2910, Pen. C. 1895; 
re-en. Sec. 9715, Rev. C. 1907; re-en. Sec. 
12433, R. C. M. 1921; amd. Sec. 1, Ch. 83, 
L. 1923; amd. Sec. 1, Ch. 92, L. 1961. Cal. 
Pen. C. Sec. 1570. 


Amendment 


The 1961 amendment inserted the words 
“save as hereinafter provided” after “the 
residue must” in the first sentence; divided 
the former section into two sentences, the 
first and third sentences in the amended 
section; inserted the present second sen- 
tence; and, at the beginning of the present 


third sentence, substituted the words “If 
the said fine or forfeiture is paid to the 
county treasurer at the time of such pay- 
ment” for “at the time of payment of any 
such fine or forfeiture.” 


Repealing Clause 


Section 2 of Ch. 92, Laws 1961 repealed 
all acts and parts of acts in conflict there- 
with. 


References 


State ex rel. City of Libby v. Haswell, 
147 M 492, 414 P 2d 652, 
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94-801-2. Traffic fines collected from juvenile offenders—disposition. 
All fines collected by the district courts from children under eighteen (18) 
years of age, for unlawful operation of motor vehicles resulting from 
traffic summonses issued by the peace officers of the cities, counties, or 
by highway patrolmen, together with that portion of the fines which is 
specified in section 4 [75-5304] of this act, shall be retained by the county 
treasurer of the county in which the offense occurred and at the end of 
each month distributed as follows: 

(a) Fines collected as the result of summonses issued by city police 
officers shall be distributed to the city in which the police officer is em- 
ployed, and credited to the city general fund; 

(b) Fines collected as the result of summonses issued by county peace 
officers shall be retained by the county treasurer and credited to the 
county road fund; 

(c) Fines collected as the result of summonses issued by state high- 
way patrolmen shall be paid to the state treasurer of Montana and by 
him credited to the general fund of the state; 

(d) That portion of the fines, as provided for in section 4 [75-5304] 
of this act, shall be paid to the state treasurer of Montana and by him 


credited to the automobile driver education account in the earmarked rev- 


enue fund. 


History: En. Sec. 1, Ch. 149, L. 1961; 
amd. Sec. 11, Ch. 226, L. 1965; amd. Sec. 
10, Ch. 214, L. 1969. 


Title of Act 


An act to provide for the distribution 
of fines collected by district courts for 
the unlawful operation of motor vehicles 
by children under the age of eighteen (18) 
years; providing for time of such distribu- 
tion; repealing all acts or parts of acts 
in conflict herewith. 


Amendments 


The 1965 amendment inserted “together - 


with all penalty assessments levied and 
paid as provided for in section 4 of this 


act” after “highway patrolmen” in the 
first paragraph; and added paragraph (d). 

The 1969 amendment substituted “that 
portion of the fines which is specified in 
section 4 of this act” for the insertion 
made by the 1965 amendment in the first 
paragraph and substituted “That portion 
of the fines, as provided for in section 4 
of this act” for “All penalty assessments 
Jevied and paid as provided for in section 
4 of this act” in paragraph (4). 


Repealing Clause 


Section 2 of Ch. 149, Laws 1961 repealed 
all acts and parts of acts in conflict there- 
with. 


CHAPTER 901—RECIPROCAL ENFORCEMENT OF SUPPORT 


(Repealed—Section 3, Chapter 208, Laws of 1961) 


94-901-1 to 94-901-18. Repealed. 
Repeal 


These sections (Secs. 1 to 18, Ch. 222, 
L. 1951), relating to reciprocal enforce- 


ment of support, were repealed by See. 3, 
Ch. 208, Laws 1961. For new provisions, 
see secs. 93-2601-41 to 93-2601-82. 


CHAPTER 1001—CRIMINAL LAW STUDY COMMISSION 


Section 94-1001-1. 
94-1001-2. 
94-1001-3. 
94-1001-4. 
94-1001-5. 


Intent and purpose of act. 

Appointment of criminal law study commission—scope of work. 
Composition of commission—appliecation for appointment. 
Distribution of proposed changes to bench and bar. 

Submission of final draft to supreme court. 
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94-1001-4 


Employment of secretary and research services by commission. 


94-1001-6. Notice by supreme court to bench and bar—hearings. 
94-1001-7. Legislative adoption required. 

94-1001-8. Changes suggested by supreme court. 

94-1001-9. 

94-1001-10. Reimbursement of commission members. 

94-1001-11. Officers of commission—rules—records. 


94-1001-1. Intent and purpose of act. 


The intent and purpose of this 


act is to establish a commission to suggest changes in the criminal law of 
the state of Montana to the end of uniformity in definition of crimes, ar- 
rests, trials, sentencing, pardon and parole. 


History: En. Sec. 1, Ch. 103, L. 1963. 


Title of Act 


An act authorizing and empowering the 
supreme court of the state of Montana to 
recommend changes in the criminal law of 
the state of Montana to the end of uni- 
formity in definition of crimes, arrests, 
trials, sentencing, pardon and parole, for 
the purpose of simplifying judicial pro- 
ceedings and promoting the speedy deter- 
mination of litigation upon its merits; 
creating a commission to prepare suggested 


and powers and duties of said commission; 
providing for employment of a secretary- 
stenographer of the commission and em- 
ployment of research agencies, if deemed 
necessary; providing for the payment of 
actual travel and other expenses incurred 
by members of said commission in the dis- 
charge of their duties; providing that such 
recommended changes in the criminal law 
of the state of Montana shall be submitted 
to the Thirty-ninth Legislative Assembly 
of the state of Montana for its considera- 
tion; repealing all acts and parts of acts 


changes in the criminal law of the state of 
Montana and prescribing the membership 


in conflict herewith and providing for an 
effective date of this act. 


94-1001-2. Appointment of criminal law study commission—scope of 
work. That within thirty (380) days following the adjournment of this leg- 
islative assembly, the supreme court of Montana shall appoint a commis- 
sion of eleven (11) persons, which commission shall meet and organize 
itself within thirty (380) days following appointment; and which commis- 
sion shall make a complete study, consider and finally prepare suggested 
changes in the criminal law of the state of Montana to the end of uniformity 
in definition of crimes, arrests, trials, sentencing, pardon and parole, which 
suggested changes shall be comprehensive in scope. 

History: En. Sec. 2, Ch. 103, L. 1963. 


94-1001-3. Composition of commission—application for appointment. 
The commission shall be composed of the chief justice of the supreme court 
of the state of Montana, or an associate justice of the supreme court des- 
ignated by the chief justice, three (3) judges from the district court of the 
state, and seven (7) lawyers. The judges so selected shall be from a list of 
suggested members submitted to the supreme court by the president of the 
Montana judges’ association. Any lawyer actively engaged in the practice 
of law in the state of Montana or members of the faculty of the Montana 
university law school may submit an application to the supreme court in- 
dicating a desire to serve on such commission. The supreme court shall 
select members of the commission from among the applicants. The supreme 
court shall have the power to provide for terms of office, removals from of- 
fice, filling of vacancies and changes in personnel of the commission. 

History: En. Sec. 3, Ch. 103, L. 1963. 


94-1001-4. Distribution of proposed changes to bench and bar. The 
commission se appointed shall prepare its suggested changes and shall dis- 
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tribute copies to the bench and bar of the state for their consideration and 
suggestions as they may submit to the commission. 
History: En. Sec. 4, Ch. 103, L. 1963. 


94-1001-5. Submission of final draft to supreme court. The commis- 
sion shall within six (6) months after distribution of copies of the sug- 
gested changes submit the tentative final draft of suggested changes in the 
criminal law of the state of Montana, to the supreme court for approval. 

History: En. Sec. 5, Ch. 103, L. 1963. 


94-1001-6. Notice by supreme court to bench and bar—hearings. The 
submission of the tentative final draft to the supreme court will be noticed 
by the court by mailing notice of hearing to all district judges of the state 
and all attorneys licensed to practice in the Montana courts, as shown by 
the records of the clerk of the supreme court, and heard by it within ninety 
(90) days after submission by the commission, and all interested persons 
and organizations may appear that day by petition specifying their sug- 
gestions or objections thereon. 

History: En. Sec. 6, Ch. 103, L. 1963. 


94-1001-7. Legislative adoption required. Any suggested changes 
promulgated under this act shall be effective only upon adoption by the 
legislature. 

History: En. Sec. 7, Ch. 103, L. 1963. 


94-1001-8. Changes suggested by supreme court. The supreme court 
of this state shall have the right to suggest changes and amendments to the 
criminal law of the state of Montana from time to time for consideration 
by the legislative assembly. 

History: En. Sec. 8, Ch. 103, L. 1963. 


94-1001-9. Employment of secretary and research services by commis- 
sion. The said commission may from time to time employ a secretary- 
stenographer, as it deems necessary, to assist in its work, and shall fix 
the compensation of such secretary-stenographer. It shall further have the 
power to employ the services of any research agency which it deems neces- 
sary in the discharge of its duties. 

History: En. Sec. 9, Ch. 103, L. 1963. 


94-1001-10. Reimbursement of commission members. Members of said 
commission shall serve without compensation, but shall be reimbursed for 
actual travel and other expenses incurred in the discharge of their duties, 
including attendance at meetings. 

History: En. Sec. 10, Ch. 103, L. 1963. 


94-1001-11. Officers of commission—rules—records. The said com- 
mission shall from time to time elect one of its members as chairman, and 
may from time to time elect such other officers from among its membership 
as the commission may deem desirable. The commission is empowered to 
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adopt rules for its own procedure, and to make all arrangements for its 
meetings, and to carry out the purpose for which it is created. The com- 
mission is directed to keep accurate records of its activities and proceedings. 


History: En. Sec. 11, Ch. 103, L. 1963. 


Separability Clause 


Section 12 of Ch. 103, Laws 1963 read 
“If any sentence, section, clause or phrase 
of this act is for any reason held to be 
unconstitutional or invalid, such decision 
shall not affect the validity of the remain- 
ing portions of this act. The legislative as- 
sembly of the state of Montana hereby 
declares that it would have passed this 


phrases may be declared unconstitutional 
or invalid.” 


Repealing Clause 


Section 13 of Ch. 103, Laws 1963 re- 
pealed all acts and parts of acts in conflict 
therewith. 


Effective Date 


Section 14 of Ch. 103, Laws 1963 pro- 
vided the act should be in effect from and 


act irrespective of the fact that any one 
or more sections, sentences, clauses or 


after its passage and approval. Approved 
March 1, 1963. 


CHAPTER 1101—INTERSTATE AGREEMENT ON DETAINERS 


Section 94-1101-1. Agreement on detainers adopted—text. 


94-1101-2. District courts to act. 

94-1101-3. Enforcement and cooperation by public agencies. 
94-1101-4. Escape from custody on detainer—penalty. 
94-1101-5. Institutional officers to honor agreement. 
94-1101-6. Coordinator of agreement—appointment—duties. 


94-1101-1. Agreement on detainers adopted—text. The agreement on 
detainers is hereby enacted into law and entered into by this state with all 
other jurisdictions legally joining therein in the form substantially as fol- 
lows: The contracting states solemnly agree that: 


Article I 


The party states find that charges outstanding against a prisoner, de- 
tainers based on untried indictments, informations or complaints, and dif- 
ficulties in securing speedy trial of persons already incarcerated in other 
jurisdictions, produce uncertainties which obstruct programs of prisoner 
treatment and rehabilitation. Accordingly, it is the policy of the party 
states and the purpose of this agreement to encourage the expeditious and 
orderly disposition of such charges and determination of the proper status 
of any and all detainers based on untried indictmeuts, informations or com- 
plaints. The party states also find that proceedings with reference to such 
charges and detainers, when emanating from another jurisdiction, cannot 
properly be had in the absence of cooperative procedures. It is the further 
purpose of this agreement to provide such cooperative procedures. 


Article II 


As used in this agreement: 

(a) “State” shall mean a state of the United States; the United States 
of America; a territory or possession of the United States; the District of 
Columbia; the commonwealth of Puerto Rico. 

(b) “Sending state” shall mean a state in which a prisoner is incar- 
cerated at the time that he initiates a request for final disposition pursuant 


109 


94-1101-1 CRIMES AND CRIMINAL PROCEDURE 


to article III hereof or at the time that a request for custody or avail- 
ability is initiated pursuant to article IV hereof. 

(c) “Receiving state” shall mean the state in which trial is to be had 
on an indictment, information or complaint pursuant to article III or article 
IV hereof. 


Article III 


(a) Whenever a person has entered upon a term of imprisonment in a 
penal or correctional institution of a party state, and whenever during the 
continuance of the term of imprisonment there is pending in any other party 
state any untried indictment, information or complaint on the basis of 
which a detainer has been lodged against the prisoner, he shall be brought 
to trial at the next term of court after he shall have caused to be delivered 
to the prosecuting officer and the appropriate court of the prosecuting 
officer’s jurisdiction written notice of the place of his imprisonment and 
his request for a final disposition to be made of the indictment, information 
or complaint; provided that for good cause shown in open court, the pris- 
oner or his counsel being present, the court having jurisdiction of the matter 
may grant any necessary or reasonable continuance. The request of the 
prisoner shall be accompanied by a certificate of the appropriate official 
having custody of the prisoner, stating the term of commitment under 
which the prisoner is being held, the time already served, the time remain- 
ing to be served on the sentence, the amount of good time earned, the time 
of parole eligibility of the prisoner, and any decisions of the state parole 
agency relating to the prisoner. 

(b) The written notice and request for final disposition referred to in 
paragraph (a) hereof shall be given or sent by the prisoner to the warden, 
commissioner of corrections or other official having custody of him, who 
shall promptly forward it together with the certificate to the appropriate 
prosecuting official and court by registered or certified mail, return receipt 
request [ed]. 

(c) The warden, commissioner of corrections or other official having 
eustody of the prisoner shall promptly inform him of the source and contents 
of any detainer lodged against him and shall also inform him of his right 
to make a request for final disposition of the indictment, information or 
complaint on which the detainer is based. 

(d) Any request for final disposition made bad a prisoner pursuant 
to paragraph (a) hereof shall operate as a request for final disposition of 
all untried indictments, informations or complaints on the basis of which 
detainers have been lodged against the prisoner from the state to whose 
prosecuting official the request for final disposition is specifically directed. 
The warden, commissioner of corrections or other official having custody of 
the prisoner shall forthwith notify all appropriate prosecuting officers and 
courts in the several jurisdictions within the state to which the prisoner’s 
request for final disposition is being sent of the proceeding being initiated 
by the prisoner. Any notification sent pursuant to this paragraph shall be 
accompanied by copies of the prisoner’s written notice, request, and the cer- 
tificate. If trial is not had on any indictment, information or complaint 
contemplated hereby prior to the return of the prisoner to the original place 
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of. imprisonment, such indictment, information or complaint shall not be 
of any further force or effect, and the court shall enter an order dismissing 
the same with prejudice. | 

(e) Any request for final disposition made by a prisoner pursuant to 
paragraph (a) hereof shall also be deemed to be a waiver of extradition with 
respect to any charge or proceeding contemplated thereby or included there- 
in by reason of paragraph (d) hereof, and a waiver of extradition to the re- 
ceiving state to serve any sentence there imposed upon him, after comple- 
tion of his term of imprisonment in the sending state. The request for final 
disposition shall also constitute a consent by the prisoner to the production 
of his body in any court where his presence may be required in order to 
effectuate the purposes of this agreement and a further consent voluntarily 
to be returned to the original place of imprisonment in accordance with the 
provisions of this agreement. Nothing in this paragraph shall prevent the 
imposition of a concurrent sentence if otherwise permitted by law. 

‘(f) Escape from custody by the prisoner subsequent to his execution 
of the request for final disposition referred to in paragraph (a) hereof 
shall void the request. 


Article IV 


(a) The appropriate officer of the jurisdiction in which an untried in- 
dictment, information or complaint is pending shall be entitled to have a 
prisoner against whom he has lodged a detainer and who is serving a term 
of imprisonment in any party state made available in accordance with 
article V (a) hereof upon presentation of a written request for temporary 
custody or availability to the appropriate authorities of the state in which 
the prisoner is incarcerated; provided that the court having jurisdiction of 
such indictment, information or complaint shall have duly approved, re- 
corded and transmitted the request; and provided further that there shall 
be a period of thirty days after receipt by the appropriate authorities before 
the request be honored, within which period the governor of the sending 
state may disapprove the request for temporary custody or availability, 
either upon his own motion or upon motion of the prisoner. 

(b) Upon receipt of the officer’s written request as provided in para- 
graph (a) hereof, the appropriate authorities having the prisoner in custody 
shall furnish the officer with a certificate stating the term of commitment 
under which the prisoner is being held, the time already served, the time 
remaining to be served on the sentence, the amount of good time earned, 
the time of parole eligibility of the prisoner, and any decisions of the 
state parole agency relating to the prisoner. Said authorities simultaneously 
shall furnish all other officers and appropriate courts in the receiving state 
who have lodged detainers against the prisoner with similar certificates and 
with notices informing them of the request for custody or availability and 
of the reasons therefor. 

(c) In respect of any proceeding made possible by this article, trial 
shall be commenced within one hundred twenty days of the arrival of the 
prisoner in the receiving state, but for good cause shown in open court, the 
prisoner or his counsel being present, the court having jurisdiction of the 
matter may grant any necessary or reasonable continuance. 
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(d) Nothing contained in this artiele shall be construed to deprive any 
prisoner of any right which he may have to contest the legality of his 
delivery as provided in paragraph (a) hereof, but such delivery may not 
be opposed or denied on the ground that the executive authority of the 
sending state has not affirmatively consented to or ordered such delivery. 


(e) If trial is not had on any indictment, information or complaint 
contemplated hereby prior to the prisoner’s being returned to the original 
place of imprisonment pursuant to article V (e) hereof, such indictment, in- 
formation or complaint shall not be of any further foree or effect, and 
the court shall enter an order dismissing the same with prejudice. 


Article V 


(a) In response to a request made under article III or article IV here- 
of, the appropriate authority in a sending state shall offer to deliver 
temporary custody of such prisoner to the appropriate authority in the state 
where such indictment, information or complaint is pending against such 
person in order that speedy and efficient prosecution may be had. If the 
request for final disposition is made by the prisoner, the offer of temporary 
eustody shall accompany the written notice provided for in article III of 
this agreement. In the case of a federal prisoner, the appropriate authority 
in the receiving state shall be entitled to temporary custody as provided by 
this agreement or to the prisoner’s presence in federal custody at the place 
for trial, whichever custodial arrangement may be approved by the custo- 
dian. 

(b) The officer or other representative of a state accepting an offer 
of temporary custody shall present the following upon demand: 


(1) Proper identification and evidence of his authority to act for the 
state into whose temporary custody the prisoner is to be given. 


(2) <A duly certified copy of the indictment, information or complaint 
on the basis of which the detainer has been lodged and on the basis of which 
the request for temporary custody of the prisoner has been made. 


(c) Ifthe appropriate authority shall refuse or fail to accept temporary 
custody of said person, or in the event that an action on the indictment, 
information or complaint on the basis of which the detainer has been lodged 
is not brought to trial within the periods provided by this act, the ap- 
propriate court of the jurisdiction where the indictment, information or 
complaint has been pending shall enter an order dismissing the same with 
prejudice, and any detainer based thereon shall cease to be of any force or 
effect. 

(d) The temporary custody referred to in this agreement shall be 
only for the purpose of permitting prosecution on the charge or charges 
contained in one or more untried indictments, informations or complaints 
which form the basis of the detainer or detainers or for prosecution on any 
other charge or charges arising out of the same transaction. Except for his 
attendance at court and while being transported to or from any place at 
which his presence may be required, the prisoner shall be held in a suitable 
jail or other facility regularly used for persons awaiting prosecution. 
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(e) At the earliest practicable time consonant with the purposes of this 
agreement, the prisoner shall be returned to the sending state. 

(f) During the continuance of temporary custody or while the prisoner 
is otherwise being made available for trial as required by this agreement, 
time being served on the sentence shall continue to run but good time shall 
be earned by the prisoner only if, and to the extent that, the law and prac- 
tice of the jurisdiction which imposed the sentence may allow. 

(g) For all purposes other than that for which temporary custody as 
provided in this agreement is exercised, the prisoner shall be deemed to 
remain in the custody of and subject to the jurisdiction of the sending state 
and any escape from temporary custody may be dealt with in the same man- 
ner as an escape from the original place of imprisonment or in any other 
manner permitted by law. 

(h) From the time that a party state receives custody of a prisoner 
pursuant to this agreement until such prisoner is returned to the territory 
and custody of the sending state, the state in which the one or more un- 
tried indictments, informations or complaints are pending or in which trial 
is being had shall be responsible for the prisoner and shall also pay all 
costs of transporting, caring for, keeping and returning the prisoner. The 
provisions of this paragraph shall govern unless the states concerned shall 
have entered into a supplementary agreement providing for a different 
allocation of costs and responsibilities as between or among themselves. 
Nothing herein contained shall be construed to alter or affect any internal 
relationship among the departments, agencies and officers of and in the 
government of a party state, or between a party state and its subdivisions, 
as to the payment of costs, or responsibilities therefor. 


Article VI 


(a) In determining the duration and expiration dates of the time 
periods provided in articles III and IV of this agreement, the running of 
said time periods shall be tolled whenever and for as long as the prisoner is 
unable to stand trial, as determined by the court having jurisdiction of 
the matter. 

(b) No provision of this agreement, and no remedy made available by 
this agreement, shall apply to any person who is adjudged to be mentally 
ill. 


Article VII 


Each state party to this agreement shall designate an officer who, acting 
jointly with like officers of other party states, shall promulgate rules and 
regulations to carry out more effectively the terms and provisions of this 
agreement, and who shall provide, within and without the state, information 
necessary to the effective operation of this agreement. 


Article VIII 


This agreement shall enter into full force and effect as to a party state 
when such state has enacted the same into law. A state party to this agree- 
ment may withdraw herefrom by enacting a statute repealing the same. 
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However, the withdrawal of any state shall not affect the status of any 
proceedings already initiated by inmates or by state officers at the time such 
withdrawal takes effect nor shall it affect their rights in respect thereof. 


Article [X 


This agreement shall be liberally construed so as to effectuate its pur- 
poses. The provisions of this agreement shall be severable and if any phrase, 
clause, sentence or provision of this agreement is declared to be contrary to 
the constitution of any party state or of the United States or the ap- 
plicability thereof to any government, agency, person or circumstances is 
held invalid, the validity of the remainder of this agreement and the ap- 
plicability thereof to any government, agency, person or circumstance 
shall not be affected thereby. If this agreement shall be held contrary to the 
constitution of any state party hereto, the agreement shall remain in full 
force and effect as to the remaining states and in full force and effect 
as to the state affected as to all severable matters. 


History: En. Sec. 1, Ch. 215, L. 1963. 


Title of Act 


An act to provide for the reciprocal and 
expeditious disposition of detainers filed 
against inmates of prisons or other correc- 
tional institutions of party states; to pro- 
vide for the speedy trial of persons con- 
fined in a penal or other correctional 
institution of a party state on charges and 


custody of such prisoners may be made 
available to appropriate officers of party 
states for trial; to provide that escape 
from such temporary custody shall be pun- 
ishable by confinement in the state prison 
for a term of not less than one year nor 
more than ten years; to provide for the 
appointment of a coordinator of this agree- 
ment; providing for an effective date and 
a repealing clause. 


detainers based on untried indictments, 


informations or complaints and to provide References 
for the final disposition of such charges In re Palmer’s Petition, 144 M 519, 399 
and detainers; to provide that temporary P 2d 90. 

94-1101-2. District courts to act. The phrase “appropriate court” as 


used in the agreement on detainers shall, with reference to the courts of 
this state, mean; district courts. 
History: En. Sec. 2, Ch. 215, L. 1963. 


94-1101-3. Enforcement and cooperation by public agencies. All courts, 
departments, agencies, officers and employees of this state and its political 
subdivisions are hereby directed to enforce the agreement on detainers and 
to cooperate with one another and with other party states in entonelg the 
agreement and effectuating its purpose. 

History: En. Sec. 3, Ch. 215, L. 1963. 


94-1101-4. Escape from custody on detainer—penalty. Every prisoner 
confined in state prison for a term less than for life who has been lawfully 
delivered into the temporary custody of appropriate officers of a party 
state for trial on a charge or detainer based on an untried indictment, in- 
formation or complaint and who escapes therefrom, is punishable by im- 
prisonment in the state prison for a term of not less than one year nor 
more than ten years; said second term of imprisonment to commence from 
the time he would otherwise have been discharged from said prison. 

History: En. Sec. 4, Ch. 215, L. 1963. 
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94-1101-5. Institutional officers to honor agreement. It shall be lawful 
and mandatory upon the warden or other official in charge of a penal or 
correctional institution in this state to give over the person of any inmate 
thereof whenever so required by the operation of the agreement on de- 
tainers. 
History: En. Sec. 5, Ch. 215, L. 1963. 


94-1101-6. Coordinator of agreement—appointment—duties. The gov- 
ernor shall appoint an officer of this state as coordinator of this agreement 
who, acting jointly with like officers of party states, shall promulgate 
rules and regulations to carry out more effectively the terms and provisions 
of this act, and who shall provide, within and without the state, informa- 
tion necessary to the effective operation of this agreement. 


History: En. Sec. 6, Ch. 215, L. 1963. 


Transmittal of Copies of Act 


Section 7 of Ch. 215, Laws 1963 read 
“Copies of this act shall, upon its approval, 
be transmitted to the governor of each 
state, the attorney general and the admin- 
istrator of general services of the United 
States, and the council of state govern- 
ments.” 


Repealing Clause 

Section 8 of Ch. 215, Laws 1963 repealed 
all acts and parts of acts in conflict there- 
with. 


Effective Date 
Section 9 of Ch. 215, Laws 1963 pro- 
vided the act should be in effect from and 


after its passage and approval. Approved 
March 9, 1963. 
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TITLE 95 


MONTANA CODE OF CRIMINAL PROCEDURE 


Chapter 1. Scope, purpose and construction, 95-101, 95-102. 
2. Definitions, 95-201 to 95-211. 
3. Jurisdiction, 95-301 to 95-304. 
4, Venue, 95-401 to 95-412. 
5. Competency of accused, 95-501 to 95-509. 
6. Arrest, 95-601 to 95-619. 
7. Search and seizure, 95-701 to 95-718. 
8. The office of the coroner, 95-801 to 95-814. 
9. Initial appearance of arrested person, 95-901, 95-902. 
10. Right to counsel, 95-1001 to 95-1006. 
11. Bail, 95-1101 to 95-1123. 
12. Preliminary examination, 95-1201 to 95-1204. 
13. Leave to file information and time for filing information, 95-1301 
to 95-1303. 
14. Grand jury, 95-1401 to 95-1410. 
15. Charging an offense, 95-1501 to 95-1506. 
16. Arraignment of defendant, 95-1601 to 95-1608. 
17. Pretrial motions, 95-1701 to 95-1710. 
18. Production and suppression of evidence, 95-1801 to 95-1806. 
19. Trial in district court, 95-1901 to 95-1916. 
20. Justice and police court proceedings, 95-2001 to 95-2009. 
21. Post-trial motions, 95-2101. 
22. Sentence and judgment, 95-2201 to 95-2226. 
23. Execution of sentence, 95-2301 to 95-2312. 
24, Appeal by state and defendant, 95-2401 to 95-2430. 
25. Appellate review of legal sentences, 95-2501 to 95-2504. 
26. Post-conviction hearing, 95-2601 to 95-2608. 
27. Habeas corpus, 95-2701 to 95-2716. 
28. Adoption of Rules of Criminal Procedure, 95-2801 to 95-2806. 


CHAPTER 1 


SCOPE, PURPOSE AND CONSTRUCTION 


Section 95-101. Scope. 
95-102. Purpose and construction. 


95-101. Scope. These provisions shall govern the procedure in the 
eourts of Montana in all criminal proceedings except where provision for 
a different procedure is specifically provided by law. 


History: En. 95-101 by Sec. 1, Ch. 196, Title of Act 
L. 1967. An act creating a Montana Code of 
Criminal Procedure, to codify and gener- 
ally revise the statutes which govern court 
procedures in criminal matters. 

95-102. Purpose and construction. These provisions are intended to 
provide for the just determination of every criminal proceeding. They shall 
be construed to secure simplicity in procedure, fairness in administration 
and elimination of unjustifiable expense and delay. 

History: En. 95-102 by Sec. 1, Ch. 196, 
L. 1967. 
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95-201 CRIMINAL PROCEDURE 


CHAPTER 2 
DEFINITIONS 


Section 95-201. Meanings of words and phrases. 
95-202. Singular term includes plural—gender. 
95-203. Charge. 

95-204. Conviction. 
95-205. Court. 
95-206. Judge. 
95-207. Judgment. 
95-208. Magistrate. 
95-209. Offense. 
95-210. Peace officer. 
95-211. Sentence. 


95-201. Meanings of words and phrases. For the purposes of this 
code, the words and phrases described in this chapter have the meanings 
designated in this chapter, except when a particular context clearly re- 
quires a different meaning. 


History: En. 95-201 by Sec. 1, Ch. 196, 
L. 1967. 


95-202. Singular term includes plural—gender. Singular term shall 
include the plural and the masculine gender shall include the feminine 
except when a particular context clearly requires a different meaning. 


History: En. 95-202 by Sec. 1, Ch. 196, 
L. 1967. 


95-203. Charge. “Charge” means a written statement presented to a 
court accusing a person of the commission of an offense and includes com- 
plaint, information and indictment. 


History: En. 95-203 by Sec. 1, Ch. 196, 
L. 1967. 


95-204. Conviction. “Conviction” means a judgment of conviction or 
sentence entered upon a plea of guilty or upon a verdict or finding of guilty 
of an offense, rendered by a legally constituted jury or by a court of 
competent jurisdiction authorized to try the case without a jury. 


History: En. 95-204 by Sec. 1, Ch. 196, 
L. 1967. 


95-205. Court. “Court” means a place where justice is judicially ad- 
ministered and includes a judge thereof. 


History: En. 95-205 by Sec. 1, Ch. 196, 
L. 1967. 


95-206. Judge. “Judge” means a person who is invested by law with 
the power to perform judicial functions and includes court, justice of the 
peace or police magistrate when a particular context so requires. 


History: En. 95-206 by Sec. 1, Ch. 196, 
L. 1967. 


95-207. Judgment. “Judgment” means an adjudication by the court 
that the defendant is guilty or not guilty and if the adjudication is that 
the defendant is guilty, it includes the sentence pronounced by the court. 


History: En. 95-207 by Sec. 1, Ch. 196, 
L. 1967. 
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95-208. Magistrate. “Magistrate” is an officer having power to issue 
a warrant for the arrest of a person charged with an offense and includes: 


(a) The justices of the supreme court. 
(b) The judges of the district courts. 
(ec) Justices of the peace. 


(d) Police magistrates in towns or cities. 


History: En. 95-208 by Sec. 1, Ch. 196, ing police magistrate power to issue war- 
L. 1967. rant for arrest of a person charged with 
k a publie offense and former statute govern- 
Public Offenses ing police court procedure. State ex rel. 
Prosecution for violation of city ordi- Marquette v. Police Court, 86 M 297, 309, 
nance, punishable by fine, was one for a 283 P 430. 
‘“yublie offense” within former section giv- 


95-209. Offense. “Offense” means a violation of any penal statute of 
this state or of any ordinance of its political subdivisions. 
History: En. 95-209 by Sec. 1, Ch. 196, Cross-References 


L. 1967. . Crime and public offense defined, sec. 
94-112. 


95-210. Peace officer. ‘Peace officer” means any person who by virtue 
of his office or public employment is vested by law with a duty to main- 
tain public order or to make arrests for offenses while acting within the 
scope of his authority. 


History: En. 95-210 by Sec. 1, Ch. 196, 
L. 1967. 


95-211. Sentence. “Sentence” is the punishment imposed on the de- 
fendant by the court. 


History: En, 95-211 by Sec. 1, Ch. 196, 
L. 1967. 


CHAPTER 3 
JURISDICTION 


Section 95-301. Jurisdiction of the district court. 
_ 95-302. Jurisdiction of the justice of the peace courts. 
95-303. Jurisdiction of police and municipal courts. 
95-304. State criminal jurisdiction. 
95-301. Jurisdiction of the district court. The district courts have 
jurisdiction of all public offenses not otherwise provided for. 
History: En. 95-301 by Sec. 1, Ch. 196, Cross-References 


L. 1967. District courts, jurisdiction and powers, 
Mont. Const. Art. VIIT, § 11. 


95-302. Jurisdiction of the justice of the peace courts. The justices’ 
courts have: 

(a) Jurisdiction of all misdemeanors punishable by a fine not ex- 
ceeding five hundred dollars ($500.00) or imprisonment not exceeding 
six (6) months, or both such fine and imprisonment; excluding jurisdiction 
in cases commenced under the Montana Dangerous Drug Act except to act 
as examining and committing courts and to conduct preliminary hearings 
as provided in subsection (¢). 
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(b) 


CRIMINAL PROCEDURE 


Concurrent jurisdiction, with district courts, of all misdemeanors 


punishable by a fine only, not exceeding fifteen hundred dollars ($1,500.00) ; 


and 


(c) Jurisdiction to act as examining and committing courts and for 
such purpose to conduct preliminary hearings. 


History: En. 95-302 by Sec. 1, Ch. 196, 
L. 1967; amd. Sec. 11, Ch. 314, L. 1969. 


Cross-References 
Dangerous drug act, 54-129 to 54-138. 


Enlargement of Jurisdiction by Impli- 
cation 


Statute providing for penalty assess- 
ments in addition to statutory limitations 
on the imposition of fines was void for 
indirectly enlarging the jurisdiction of the 
justice and police courts as prescribed by 
statutes defining jurisdiction of such courts 
in terms of maximum fine which may be 
imposed for the offense charged, notwith- 
standing state’s argument that the juris- 
diction had been enlarged by implication, 
rejected by court for the reason that such 
a serious governmental function as juris- 
diction of the courts specially provided for 
in constitutional terms is not so easily 
amended by the theory of implication. 
State ex rel. Sanders v. City of Butte, 
151 M 171, 441 P 2d 190. 


Exclusive Jurisdiction 


Former provision, together with the 
provisions sections 11 and 21 of article 
VIII of the constitution, under authority 
of which it was enacted, apparently re- 
posed in justice courts exclusive original 
jurisdiction of all misdemeanors unless a 
law specifically provided that the district 
court should have jurisdiction or fix the 
penalty above the justice court maximum. 
Ex parte Sheehan, 100 M 244, 251, 49 P 2d 
438. 


Legislature’s Authority 


Within constitutional limitations, legis- 
lature may confer jurisdiction in any class 
of cases on either the district courts or 
justice’s courts. State v. Holt, 121 M 459, 
194 P 2d 651. 


Unlicensed Practice of Medicine 


Justice court did not have jurisdiction of 
prosecution for practicing medicine with- 
out license, bearing maximum punishment 
of $1,000 fine or one year’s imprisonment. 
State ex rel. Freebourn v. District Court, 
105 M 77, 69 P 2d 748. 


DECISIONS UNDER FORMER LAW 


Appointed Counsel 


An indigent charged with the crime of 
petit larceny, specifically enumerated in 
former section, is not entitled to court- 
appointed counsel, and since district court 
had no jurisdiction over justice court to 
appoint counsel for indigent defendant, at- 
torney was not entitled to compensation. 
State ex rel. Johnson v. District Court, 147 
M 263, 410 P 2d 933. 


Common Nuisance (Liquor) Prosecution 


In a prosecution for maintaining a com- 
mon nuisance under section 19, Chapter 9, 
Extraordinary Session of 1921 (since re- 
pealed), made supplemental to and a part 


95-303. Jurisdiction of police and municipal courts. 


of the laws relating to intoxicating liquors, 
held that the district court had original 
jurisdiction, under section 37 of the En- 
forcement Act (Chapter 143, Laws 1917) 
(since repealed), conferring upon the dis- 
trict court original jurisdiction for viola- 
tions of liquor laws and continued in force 
by Chapter 9, notwithstanding the offense 
is made a misdemeanor by section 19 
thereof, punishable by a fine not exceeding 
$500 and imprisonment in the county jail 
for not exceeding six months, and there- 
fore otherwise triable in a justice court 
under this section. State v. Bowker, 63 
M 1, 4, 205 P 961; State v. Sorenson, 65 
M 65, 69, 210 P 752. 


(a) The police 


courts have criminal jurisdiction as authorized by sections 11-1602 and 


11-1603. 
(b) 
section 11-1702. 


History: En. 95-303 by Sec. 1, Ch. 196, 
L. 1967. 


Cross-References 


Police and municipal courts, creation and 
jurisdiction, Mont. Const. Art. VIIT, § 24. 


Municipal courts have criminal jurisdiction as authorized by 


Jurisdiction of Police Court 

City police court had jurisdiction of de- 
fendant, arrested by a eity police officer 
without a warrant, while driving on eity 
streets, and promptly taken to the city 
police court where the arresting officer 
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reported and charged defendant with oper- 
ating a motor vehicle within the corporate 
limits of the city while under the influence 


95-304. State criminal jurisdiction. 


95-304 


of intoxicating liquor, in violation of city 
ordinance, City of Bozeman v. Ramsey, 
139 M 148, 362 P 2d 206, 215. 


(a) <A person is subject to prose- 


cution in this state for an offense which he commits, while either within or 
outside the state, by his own conduct or that of another for which he is 


legally accountable, if: 


(1) The offense is committed either wholly or partly within the 


state; or 


(2) The conduct outside the state constitutes an attempt to commit 
an offense within the state, and an act in furtherance of the offense occurs 


in the state; or 


(3) The conduct within the state constitutes an attempt, solicitation 
or conspiracy to commit in another jurisdiction an offense under the 
laws of this state and such other jurisdiction. 


(b) 


An offense is committed partly within this state, if either the 


conduct which is an element of the offense, or the result which is an ele- 


ment, occurs within the state. 


In homicide, the “result” is either the 


physical contact which causes death, or the death itself, and if the body 
of a homicide victim is found within the state, the death is presumed to 


have occurred within the state. 


(c) An offense which is based on an omission to perform a duty im- 
posed by the law of this state is committed within the state, regardless of 
the location of the offender at the time of the omission. 


(d) 


This state includes the land and water and the air space above 


such land and water with respect to which the state has legislative 


jurisdiction. 


History: En. 95-304 by Sec. 1, Ch. 196, 
L. 1967. 


Cross-References 


District courts, jurisdiction and powers, 
Mont. Const. Art. VIII, § 11. 

Federal jurisdiction, secs. 83-103 et seq. 

Jurisdiction of Indian country, sees. 83- 
801 et seq. 

Territorial jurisdiction, limitations on, 
sec. 83-102. 


Tribal Indians 

The state has jurisdiction over Indian 
wards for crimes committed by them with- 
in the state but without the bounds of 
“Indian country.” Buckman v. State, 139 
M 630, 366 P 2d 346; In re Diserly’s Peti- 
tion, 140 M 219, 370 P 2d 763. 

Crimes committed by Indians within 
Montana, but without the bounds of “In- 
dian country” are within the jurisdiction 
of the state courts. Petition of Fox, 141 
M 189, 376 P 2d 726, 727. 


Tribal Indians—Forgery 


State court had jurisdiction of prosecu- 
tion of tribal Indian for forgery of check 


obtained from Indian agency office where 
check was cashed in a town outside of the 
boundaries of the Indian reservation. Peti- 
tion of Fox, 141 M 189, 376 P 2d 726, 727. 


Tribal Indians—Larceny 


State court presumptively had jurisdic- 
tion of prosecution of tribal Indian charged 
with lareeny of a horse from Indian land 
where accused did not show that entire 
asportation took place on Indian land. 
State v. Akers, 106 M 43, 58, 74 P 2d 1138. 


Tribal] Indians—Statutory Rape 


State court properly entertained juris- 
diction of prosecution for crime committed 
by tribal Indian against Indian girl while 
off reservation, as against contention that 
federal court had exclusive jurisdiction of 
the offense. State v. Youpee, 103 M 86, 91, 
61 P 2d 832. 


Variance between Pleading and Proof 


Under former statutes permitting con- 
viction in any county into which the guilty 
person takes stolen property, there was no 
variance between the venue as laid in an 
information charging larceny of horses in 
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a certain county of this state and proof 
that the horses were stolen in Canada and 
driven into said county. State v. De Wolfe, 
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29 M 415, 421, 74 P 1084, overruled on 
other grounds in State v. Penna, 35 M 5385, 
546, 90 P 787. 


CHAPTER 4 
VENUE 


Section 95-401. Place of trial. 


Where offense committed partly in one and partly in another county. 


Where a person in one county commits or aids and abets the commis- 


95-402. 
95-403. Where offense committed on or near county boundary. 
95-404. 

sion of an offense in another county. 
95-405. Offenses committed while in transit. 
95-406. Death and cause of death in different places. 
95-407. Offense commenced outside the state. 
95-408. Stolen property. 
95-409. Escape from prison. 
95-410. Bigamy. 
95-411. Kidnaping. 
95-412. Treason. 


95-401. Place of trial. 


In all criminal prosecutions the trial shall be in 


the county where the offense was committed unless otherwise provided by 
law. All objections to improper place of trial are waived by a defendant 
unless made before trial. If an objection is made a hearing shall be held and 


the venue established before proceeding to trial. 


History: En. 95-401 by Sec. 1, Ch. 196, 
L. 1967. 


Cross-References 


Place of trial, Mont. Const. Art. III, 
§ 16. 


Information 


An information stating generally that a 
crime was committed in Missoula county, 
but containing no other allegation as to 
venue, is sufficient, it not being necessary 
that it should allege that the crime was 
not committed on the Fort Missoula mili- 


tary reservation, which is situated within 
that county. Judicial notice may be taken 
of the fact that the reservation in question 
is situated in Missoula county. State v. 
Tully, 31 M 365, 369, 78 P 760. 


Venue Allegations 


Information alleging that homicide was 
committed in Missoula county was suffi- 
cient as to venue, it being unnecessary to 
allege that crime occurred on Fort Missou- 
la military reservation located within coun- 
ty. State v. Tully, 31 M 365, 78 P 760. 


95-402. Where offense committed partly in one and partly in another 
county. Where two (2) or more acts are requisite to the commission of 
any offense, the trial may be in any county in which any of such acts oceur. 


History: En. 95-402 by Sec. 1, Ch. 196, 
L. 1967. 
In General 


Where defendants, president and cashier 
of a bank, prepared an alleged false report 


to the superintendent of banks in P. county 
and transmitted it by mail to the superin- 
tendent of banks in L. & C. county, the 
district court of the former county had 
jurisdiction. State v. Cassill, 70 M 433, 227 
P 49, 


95-403. Where offense committed on or near county boundary. Where 


an offense is committed on or within one-half (144) mile of the boundary 
of two (2) or more counties, and it cannot be readily determined in which 
county the offense was committed! the offender may be tried in ab of 
such counties. 


History: En. 95-403 by Sec. 1, Ch. 196, 


fact that a point located a given number 
L. 1967. 


of miles from a named town is in a certain 
county, hence that a point 25 miles north of 
Brockton is in Roosevelt county. State v. 
Akers, 106 M 48, 58, 74 P 2d 1138. 
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95-404. Where a person in one county commits or aids and abets 
the commission of an offense in another county. Where a person in one 
county commits, aids, abets or procures the commission of an offense in 
another county the offender may be tried in either county. 
History: En. 95-404 by Sec. 1, Ch. 196, Cross-References 


L. 1967. Indictment or information against ac- 
cessory to felony, sec. 94-6424. 


95-405. Offenses committed while in transit. If an offense is com- 
mitted in, on or against any instrument of conveyance passing within this 
state, and it cannot readily be determined in which county the offense was 
committed, the offender may be tried in any county through which such 
instrument of conveyance has passed or in the county where the travel 


terminates. 


History: En. 95-405 by Sec. 1, Ch. 196, 
L. 1967. 


95-406. Death and cause of death in different places. If cause of death 
is inflicted in one county and the death ensues in another county, the 
offender may be tried in either county. 


History: En. 95-406 by Sec. 1, Ch. 196, 
L. 1967. 


Variance between Pleading and Proof 


Under former section requiring trial of 
homicide in county where fatal injury was 
inflicted, held that, where a person is shot 
in one county but dies in another, and de- 
fendant is charged with murder in the for- 
mer county, it is unnecessary to allege 


where the deceased died; and, though it is 
alleged that he died in the county where 
the fatal shot was fired, while the evidence 
shows that he died in another county, 
there is no variance. That term refers to 
a disagreement between the allegations in 
the information and the proof, with refer- 
ence to some matter that is legally essen- 
tial to the charge. State v. Crean, 43 M 
47, 54, 114 P 603. 


95-407. Offense commenced outside the state. If the commission of an 
offense commenced outside the state is consummated within this state, the 
offender shall be tried in the county where the offense was consummated. 


History: En. 95-407 by Sec. 1, Ch. 196, 
L. 1967. 


Variance between Pleading and Proof 


There was no variance between informa- 
tion charging larceny of horses in Cascade 


county and proof that horses were stolen 
in Canada and driven into Cascade county. 
State v. De Wolfe, 29 M 415, 74 P 1084, 
overruled on other grounds in State v. 
Penna, 35 M 535, 546, 90 P 787. 


95-408. Stolen property. Where a person obtains property by larceny, 
robbery, false pretenses or embezzlement, he may be tried in any county 
in which he exerted control over such property. 


History: En. 95-408 by Sec. 1, Ch. 196, 
L. 1967. 


Animal Driven into Another County 


While jurisdiction in prosecution for lar- 
ceny of livestock is determined by place 
where crime is committed, where property 
is taken in one county and thereafter 
brought into another, jurisdiction under 
this section is in either county; held, in 
case of concerted plan to steal horses and 
ship out of state by railroad, there was 
continuous commission of the crime from 


place of taking to destination, even though 
defendant’s active participation ceased at 
a place between, and county into which 
animal driven had jurisdiction. State v. 
Akers, 106 M 43, 58, 74 P 2d 1138. 


Judicial Notice as to Location 


Courts will take judicial notice of the 
fact that a point located a given number 
of miles from a named town is in a certain 
eounty, hence that a point. 25 miles north 
of Brockton is in Roosevelt county. State 
v. Akers, 106. M 43, 58, 74 P 2d 1138. 
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Variance between Pleading and Proof 

There was no variance between informa- 
tion charging larceny of horses in Cascade 
county and proof that horses were stolen 
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in Canada and driven into Cascade county. 
State v. De Wolfe, 29 M 415, 74 P 1084, 
overruled on other grounds in State v. 
Penna, 35 M 535, 546, 90 P 787. 


DECISIONS UNDER FORMER LAW 


Constitutionality 


Former provision which also provided 
for apportioning costs held not unconstitu- 
tional as being in conflict with section 27 
of article III, the due process clause, sec- 
tion 4 of article XII, prohibiting the legis- 
lature from levying taxes upon the inhabi- 
tants or property in, inter alia, counties 
for county purposes, nor open to objec- 
tion that it violated section 23 of article 
V, prohibiting more than one subject in a 
legislative bill and requiring that it be 
expressed in its title. Rosebud County v. 
Flinn, 109 M 537, 539, 543, 98 P 2d 330. 


‘““Larceny”’ 


“Hareeny,” as used in predecessor section 
meant grand larceny, the title of the act 
referring to property feloniously taken 
characterizing that crime as a felony. Rose- 
bud County v. Flinn, 109 M 537, 541, 98 
P 2d 330. 


95-409. Escape from prison. 
be tried in any county in the state. 


History: En. 95-409 by Sec. 1, Ch. 196, 
L. 1967. 


Meaning of Words “Prosecution” and 
“Costs” 


Under former provision which also pro- 
vided for apportioning costs of prosecu- 
tion and trial, held that apparently only 
one construction could be given to section 
8 of article III and section 27 of article 
VIII of the constitution of Montana, and 
former section 94-6201 appearing to have 
defined the meaning of the term “prosecu- 
tion,” namely, that the prosecution com- 
mences with the filing of the information 
or indictment, and not before. The section, 
where it used the term “costs,” meant any 
legal and proper costs of prosecution and 
trial after filing of the information, in- 
cluding cost and expense of investigation 
and production of evidence. Costs incurred 
preliminary to filing the information were 
not proper claims against county where 
offense committed. Rosebud County v. 
Flinn, 109 M 537, 541, 98 P 2d 330. 


A person who escapes from prison may 


95-410. Bigamy. A person who commits the offense of bigamy may 
be tried in any county where the bigamous marriage or bigamous cohabi- 


tation has occurred. 


History: En. 95-410 by Sec. 1, Ch. 196, 
L. 1967. 


95-411. Kidnaping. A person who commits the offense of kidnaping 
may be tried in any county in which his victim has traveled or has been 
confined during the course of the offense. 


History: En. 95-411 by Sec. 1, Ch. 196, 
L. 1967. 


95-412. Treason. A person who commits the offense of treason may 


be tried in any county. 


History: En. 95-412 by Sec. 1, Ch. 196, 
L. 1967. 


CHAPTER 5 
COMPETENCY OF ACCUSED 


Section 95-501. Mental disease or defect excluding responsibility. 


95-502. 
ment of the offense. 


Evidence of mental disease or defect admissible when relevant to ele- 
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95-5038. Mental disease or defect excluding responsibility is affirmative de- 
fense—requirement of notice—form of verdict and judgment when 
finding of irresponsibility is made. 

95-504. Mental disease or defect excluding fitness to proceed. 

95-505. Psychiatric examination of defendant with respect to mental disease or 

defect. 

95-506. Determination of fitness to proceed—effect of finding of unfitness— 
proceedings if fitness is regained. 

95-507. Determination of irresponsibility on basis of report—access to defend- 
ant by psychiatrist of his own choice—form of expert testimony 
when issue of responsibility is tried. 

95-508. Legal effect of acquittal on the ground of mental disease or defect 
excluding responsibility—commitment—trelease or discharge. 

95-509. Statements for purposes of examination or treatment inadmissible ex- 
cept on issue of mental condition. _ 


95-501. Mental disease or defect excluding responsibility. (a) A 
person is not responsible for criminal conduct if at the time of such con- 
duct as a result of mental disease or defect he is unable either to appre- 
elate the criminality of his conduct or to conform his conduct to the 
requirements of law. 

(b) As used in this chapter, the terms ‘mental disease or defect” does 
not include an abnormality manifested only by re-repeated criminal or 
otherwise antisocial conduct. 

History: En. 95-501 by Sec. 1, Ch. 196, between right and wrong with reference 


L. 1967. to the particular act, and to understand the 
consequences of its commission, and yet be 

Cross-References so far deprived of volition and self con- 
Who are capable of committing crimes, trol by the overwhelming violence of men- 
sec. 94-201. tal disease that he is not capable of volun- 
apy) tary action, and therefore not able to 
Irresistible Impulse choose the right and avoid the wrong.” 


“One may have mental capacity and in- State v. Peel, 23 M 358, 369, 59 P 169. 
telligence sufficient enough to distinguish 


95-502. Evidence of mental disease or defect admissible when relevant 
to element of the offense. Evidence that the defendant suffered from a 
mental disease or defect is admissible whenever it is relevant to prove that 
the defendant did or did not have a state of mind which is an element 
of the offense. 


History: En. 95-502 by Sec. 1, Ch. 196, 
L. 1967. 


95-503. Mental disease or defect excluding responsibility is affirmative 
defense—requirement of notice—form of verdict and judgment when find- 
ing of irresponsibility is made. (a) Mental disease or defect excluding 
responsibility is an affirmative defense which the defendant must estab- 
lish by a preponderance of the evidence. 

(b) (1) Evidence of mental disease or defect excluding responsibility 
is not admissible unless the defendant, at the time of entering his plea of 
not guilty or within ten (10) days thereafter or at such later time as the 
court may, for good cause, permit, files a written notice of his purpose to 
rely on such defense. 

(2) The defendant shall give similar notice when in a trial on the 
merits, he intends to rely on a mental disease or defect, to prove that he 
did not have a particular state of mind which is an essential element of 
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the offense charged. Otherwise, except on good cause shown, he shall not 
introduce in his case in chief, expert testimony in support of that defense. 
(c) When the defendant is acquitted on the ground of mental disease 
or defect excluding responsibility, the verdict and the judgment shall 
so state. 
History: En. 95-503 by Sec. 1, Ch. 196, Cross-References 


L. 1967. How insanity must be proven, sec. 
94-119. 


95-504. Mental disease or defect excluding fitness to proceed. No per- 
son who as a result of mental disease or defect is unable to understand the 
proceedings against him or to assist in his own defense, shall be tried, 
eonvicted or sentenced for the commission of an offense so long as such 
incapacity endures. 

History: En. 95-504 by Sec. 1, Ch. 196, be tried or punished held declaratory of 


L. 1967. the common law as it had existed at least 
since Blackstone’s day. State v. Kitchens, 
Declaratory of Common Law 129 M 331, 286 P 2d 1079, 1083. 


Provision that an insane person cannot 


95-505. Psychiatric examination of defendant with respect to mental 
disease or defect. (a) Whenever the defendant has filed a notice of in- 
tention to rely on the defense of mental disease or defect excluding responsi- 
bility, or there is reason to doubt his fitness to proceed, or reason to 
believe that mental disease or defect of the defendant will otherwise 
become an issue in the cause, the court shall appoint at least one (1) 
qualified psychiatrist or shall request the superintendent of the Montana 
state hospital to designate at least one (1) qualified psychiatrist, which 
designation may be or include himself, to examine and report upon the 
mental condition of the defendant. The court may order the defendant to 
be committed to a hospital or other suitable facility for the purpose of the 
examination for a period of not exceeding sixty (60) days or such longer 
period as the court determines to be necessary for the purpose and may 
direct that a qualified psychiatrist retained by the defendant be permitted 
to witness and participate in the examination. 

(b) In such examination any method may be employed which is ac- 
cepted by the medical profession for the examination of those alleged to 
be suffering from mental disease or defect. 

(c) The report of the examination shall include the following: 

(1) <A description of the nature of the examination; 

(2) <A diagnosis of the mental condition of the aerenaant 

(3) Ifthe defendant suffers from a mental disease or defect, an opinion 
as to his capacity to understand the proceedings against him and to assist 
in his own defense; 

(4) When a HOLE of intention to rely on the defense of irresponsi- 
bility has been filed, an opinion as to the ability of the defendant to appre- 
ciate the criminality of his conduct or to conform his conduct to the 
requirements of law at the time of the criminal conduct charged; and 

(5) When directed by the court, an opinion as to the capacity of the 
defendant to have a particular state of mind which is an element of the 
offense charged. 
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If the examination cannot be conducted by reason of the unwillingness 
of the defendant to participate therein, the report shall so state and shall 
- inelude, if possible, an opinion as to whether such unwillingness of the de- 
fendant was the result of mental disease or defect. 


The report of the examination shall be filed (in triplicate) with the 
clerk of court, who shall cause copies to be delivered to the county attorney 
and to counsel for the defendant. 


History: En. 95-505 by Sec. 1, Ch. 196, 
L. 1967. 


95-506. Determination of fitness to proceed—effect of finding of unfit- 
ness—proceedings if fitness is regained. (a) When the defendant’s fitness 
to proceed is drawn in question, the issue shall be determined by the court. 
If neither the county attorney nor counsel for the defendant contests the 
finding of the report filed pursuant to section 95-505, the court may make 
the determination on the basis of such report. If the finding is contested, 
the court shall hold a hearing on the issue. If the report is received in 
evidence upon such hearing, the parties shall have the right to summon 
and cross-examine the psychiatrists who joined in the report and to offer 
evidence upon the issue. 


(b) If the court determines that the defendant lacks fitness to pro- 
ceed, the proceeding against him shall be suspended, except as provided 
in subsection (c) of this section, and the court shall commit him to the 
custody of the superintendent of the Montana state hospital, to be placed 
in an appropriate institution of the state department of public institutions 
for so long as such unfitness shall endure. When the court, on its own 
motion or upon the application of the superintendent of the Montana state 
hospital, or the county attorney, or the defendant or his legal representa- 
tive, determines, after a hearing if a hearing is requested, that the defend- 
ant has regained fitness to proceed, the proceeding shall be resumed. If, 
however, the court is of the view that so much time has elapsed since the 
commitment of the defendant that it would be unjust to resume the erim- 
inal proceedings, the court may dismiss the charge and may order the 
defendant to be discharged, or, subject to the law governing the civil 
commitment of persons suffering from mental disease or defect, order the 
defendant to be committed to an appropriate institution of the state depart- 
ment of public institutions. 

(c) The fact that the defendant is unfit to proceed does not preclude 
any legal objection to the prosecution which is susceptible to fair determina- 
tion prior to trial and without the personal participation of the defendant. 


History: En. 95-506 by Sec. 1, Ch. 196, 
L. 1967. 


DECISIONS UNDER FORMER LAW 


Sanity Formerly Jury Question 

Where the question of the defendant’s 
present sanity is presented, it is within 
the sound discretion of the court to de- 
termine whether the matter should be in- 
quired into in a special proceeding, where- 
as the question of the defendant’s sanity at 


the time of the commission of the offense 
should be tried by the jury impaneled to 
pass upon his guilt or innocence of the 
crime charged. State v. Peterson, 24 M 81, 
60 P 809. 

The doubt as to aceused’s sanity at time 
of trial, mentioned in former section au- 
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thorizing special proceeding to determine 
sanity, was one arising in the mind of the 
presiding judge, and was to be left to his 
judicial conscience. Unless there was a 
doubt in the mind of the judge a quo—a 
doubt which he must legally determine as 
he would determine any other matter of 
grave import before him—he was not war- 
ranted in calling a special jury to try the 
issue. State v. Howard, 30 M 518, 528, 77 
Pca, 

Under former sections making sanity a 
jury question, held that where, after death 
sentence has been pronounced, there is 
good reason to suppose that accused has 
become insane, the sheriff, with the con- 
currence of the judge of the court by 
which the judgment was rendered, may 
summon a jury to inquire into the ques- 
tion of his sanity in conformity with for- 
mer sections; but where during the course 
of the trial or before judgment of convic- 
tion is pronounced a doubt arises as to 
his mental condition, the special sanity 
proceeding must be held. State v. Vettere, 
77 M 66, 249 P 666. 

Where in a prosecution for homicide no 
attempt was made to prove insanity and 
the question of defendant’s sanity during 
the trial or at any time was not suggested 
to the court, failure of the court to call a 
jury to determine his sanity, a matter ad- 
dressed to its sound discretion, was not an 
abuse thereof. State v. Schlaps, 78 M 560, 
575, 254 P 858. 


CRIMINAL PROCEDURE 


—Construction of Former Statute 


A doubt as to accused’s sanity at time 
of trial (within former section providing 
for issue to be determined by jury in spe- 
cial proceeding) may come from matters 
which are brought to attention of trial 
judge wholly beyond the common-law ree- 
ord or which although occurring at trial 
do not appear in the record, or which al- 
though shown in the record are not ad- 
missible as evidence. State v. Kitchens, 129 
M 331, 286 P 2d 1079, 1083. 

The question whether a doubt as to ac- 
cused’s sanity at time of trial is raised in 
any given case addresses itself directly to 
trial court’s discretion. Its abuse will be 
reviewed on appeal, and where an abuse 
does appear, the reviewing court will say 
as a matter of law a doubt did arise re- 
quiring that special proceeding be held. 
State v. Kitchens, 129 M 331, 286 P 2d 
1079, 1083. 

The weight of successive adjudications 
by four different courts and judges, in 
other proceedings, that the defendant was 
insane, were sufficient as a matter of law 
to raise doubt as to his sanity at time of 
trial and to require special sanity proceed- 
ing. The testimony of a witness that the 
defendant was sane does not alter the case, 
for at this stage of the proceedings the 
court is only concerned with the prelimi- 
nary question whether there is reason to 
doubt defendant’s sanity. State v. Kitchens, 
129 M 331, 286 P 2d 1079, 1085. 


95-507. Determination of irresponsibility on basis of report—access to 


defendant by psychiatrist of his own choice—form of expert testimony when 
issue of responsibility is tried. (a) If the report filed pursuant to sec- 
tion 95-505 finds that the defendant at the time of the criminal conduct 
charged suffered from a mental disease or defect which rendered him 
unable to appreciate the criminality of his conduct or to conform his 
conduct to the requirements of law, and the court, after a hearing if a 
hearing is requested by the attorney prosecuting or the defendant, is sat- 
isfied that such mental disease or defect was sufficient to exclude responsi- 
bility, the court on motion of the defendant shall enter judgment of 
acquittal on the ground of mental disease or defect excluding responsibility. 


(b) When either the defendant or the state wishes the defendant to 
be examined by a qualified psychiatrist or other expert, selected by the 
one proposing the examination, such examiner shall be permitted to have 
reasonable access to the defendant for the purpose of such examination. 


(c) Upon the trial, any psychiatrist who reported pursuant to section 
95-505 may be called as a witness by the prosecution or by the defense. If 
the issue is being tried before a jury, the jury shall not be informed that 
the psychiatrist was designated by the court or by the superintendent of 
the Montana state hospital. Both the prosecution and the defense may 
summon any other qualified psychiatrist or other expert to testify, but 
no one who has not examined the defendant shall be competent to testify 
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to an expert opinion with respect to the mental condition or responsibility 
of the defendant, as distinguished from the validity of the procedure fol- 
lowed by, or the general scientific propositions stated by another witness. 


(d) When a psychiatrist or other expert who has examined the de- 
fendant testifies concerning his mental condition, he shall be permitted to 
make a statement as to the nature of his examination, his diagnosis of the 
mental condition of the defendant at the time of the commission of the 
offense charged and his opinion as to the ability of the defendant to appre- 
ciate the criminality of his conduct or to conform his conduct to the 
requirements of law or to have a particular state of mind which is an 
element of the offense charged. He shall be permitted to make any explana- 
tion reasonably serving to clarify his diagnosis and opinion and may be 
cross-examined as to any matter bearing on his competency or credibility 
or the validity of his diagnosis or opinion. 


History: En. 95-507 by Sec. 1, Ch. 196, 
Li: 1967.5" 


95-508. Legal effect of acquittal on the ground of mental disease 
or defect excluding responsibility — commitment — release or discharge. 
(a) When a defendant is acquitted on the ground of mental disease or 
defect excluding responsibility, the court shall order him to be committed 
to the custody of the superintendent of the Montana state hospital to be 
placed in an appropriate institution for custody, care and treatment. 


(b) If the superintendent of the Montana state hospital believes that 
a person committed to his custody, pursuant to subsection (a) of this 
section, may be discharged or released on condition without danger to 
himself or others, he shall make application for the discharge or release 
of such person in a report to the court by which such person was com- 
mitted and shall transmit a copy of such application and report to the 
county attorney of the county from which the defendant was committed. 
The court shall thereupon appoint at least two (2) qualified psychiatrists 
to examine such person and to report within sixty (60) days, or such 
longer period as the court determines to be necessary for the purpose, 
their opinion as to his mental condition. To facilitate such examinations 
and the proceedings thereon, the court may cause such person to be con- 
fined in any institution located near the place where the court sits, which 
may hereafter be designated by the superintendent of the Montana state 
hospital as suitable for the temporary detention of irresponsible persons. 


(c) If the court is satisfied by the report filed pursuant to subsection 
(b) of this section, and such testimony of the reporting psychiatrists as 
the court deems necessary that the committed person may be discharged 
or released on condition without danger to himself or others, the court 
shall order his discharge or his release on such conditions as the court 
determines to be necessary. If the court is not so satisfied, it shall promptly 
order a hearing to determine whether such person may safely be dis- 
charged or released. Any such hearing shall be deemed a civil proceeding 
and the burden shall be upon the committed person to prove that he may 
safely be discharged or released. According to the determination of the 
court upon the hearing, the committed person shall thereupon be dis- 
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charged or released on such conditions as the court determines to be 
necessary, or shall be recommitted to the eustody of the superintendent 
of the Montana state hospital, subject to discharge or release only in 
accordance with the procedure prescribed above for a first hearing. 

(d) If, within five (5) years after the conditional release of a com- 
mitted person, the court shall determine, after hearing evidence, that the 
conditions of release have not been fulfilled and that for the safety of 
such person or for the safety of others his conditional release should be 
revoked, the court shall forthwith order him to be recommitted to the 
superintendent of the Montana state hospital, subject to discharge or 
release only in accordance with the procedure prescribed above for a 
first hearing. 

(e) A committed person may make application for his discharge or 
release to the court by which he was committed, and the procedure to be 
followed upon such application shall be the same as that prescribed above 
in the case of an application by the superintendent of the Montana state 
hospital. However, no such application by a committed person need be 
considered until he has been confined for a period of not less than six (6) 
months from the date of the order of commitment, and if the determina- 
tion of the court be adverse to the application, such person shall not be 
permitted to file a further application until one (1) year has elapsed from 
the date of any preceding hearing on an application for his release or 
discharge. 


History: En. 95-508 by Sec. 1, Ch. 196, 
L. 1967. 


95-509. Statements for purposes of examination or treatment inad- 
missible except on issue of mental condition. A statement made by a 
person subjected to psychiatric examination or treatment pursuant to 
sections 95-505, 95-506, 95-508 for the purposes of such examination or 
treatment shall not be admissible in evidence against him in any criminal 
proceeding on any issue other than that of his mental condition but it 
shall be admissible upon that issue, whether or not it would be otherwise 
deemed a privileged communication unless such statement constitutes an 
admission of guilt of the crime charged. 


History: En. 95-509 by Sec. 1, Ch. 196, 
L. 1967. 


CHAPTER 6 


ARREST 


Section 95-601. Definitions. 
95-602. Method of arrest. 
95-603. Issuance and service of arrest warrant upon complaint. 
95-604. Arrest with a warrant. 
95-605. Procedure when warrant defective. 
95-606. Arrest without a warrant. 
95-607. Time of making arrest. 
95-608. Arrest by a peace officer. 
95-609. Assisting a peace officer. 
95-610. Release by officer of person arrested. 
95-611. Arrest by a private person. 
95-612. When summons may be issued. 
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95-613. Effect of not answering summons. 

95-614. Notice to appear. 

95-615. Offenses committed by corporations. 

95-616. Persons exempt from arrest. 

95-617. Magistrate may order arrest. 

95-618. Roadblocks. 

95-619. Close pursuit—power of arrest by officers of another state. 


95-601. Definitions. (a) Arrest Defined: An arrest is taking a per- 
son into custody in the manner authorized by law. 


(b) Warrant of Arrest: A warrant of arrest is a written order from 
a court directed to a peace officer, or to some other person specifically 
named, commanding him to arrest a person. This term includes the original 
warrant of arrest or a copy certified by the issuing court. 


(c) Summons: A summons is a written order issued ty the court 
which commands a person to appear before a court at a stated time and 
place. 


(d) Notice to Appear: A notice to appear is a written direction issued 
by a peace officer that a person appear before a court at a stated time and 
place to answer an offense set forth therein. 

History: En. 95-601 by Sec. 1, Ch. 196, Cross-References 


L. 1967. Issuance of warrant upon failure to com- 
ply with conditions of bail, sec. 95-1107. 


95-602. Method of arrest. (a) An arrest is made by an actual re- 
straint of the person to be arrested, or by his submission to the custody 
of the person making the arrest. 


(b) All necessary and reasonable force may be used in making an 
arrest, but the person arrested shall not be subject to any greater restraint 
than is necessary to hold or detain him. 


(c) All necessary and reasonable force may be used to effect an entry 
into any building or property or part thereof to make an authorized arrest. 


History: En. 95-602 by Sec. 1, Ch. 196, arrest if the person to be arrested either 
L. 1967. flees or forcibly resists, but if the officer 
unnecessarily assaults him, he is criminally 

Use of Force liable for such assault. State v. Prlja, 57 

In making a lawful arrest, the officer M 461,189 P 64. 
may use all necessary means to effect the 


95-603. Issuance and service of arrest warrant upon complaint. (a) A 
complaint, as the basis of an arrest warrant, shall be in writing. 


(b) When a complaint is presented to a court charging a person with 
the commission of an offense, the court shall examine upon oath the com- 
plainant and may also examine any witnesses. 


(c) If it appears from the contents of the complaint and the examina- 
tion of the complainant and other witnesses, if any, that there is probable 
cause to believe that the person against whom the complaint was made 
has committed an offense a warrant shall be issued by the court for the 
arrest of the person complained against. In the discretion of the court 
or upon the request of the county attorney, a summons instead of a war- 
rant shall issue. More than one (1) warrant or summons may issue on the 
same complaint. 
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(d) A warrant of arrest shall: 


(1) Be in writing in the name of the state of Montana or in the name 
of a municipality if a violation of a municipal ordinance is charged; 


(2) Set forth the nature of the offense; 


(3) Command that the person against whom the complaint was made 
be arrested and brought before the court issuing the warrant, or if he is 
absent or unable to act before the nearest or most accessible court in the 
same county. If an arrest is made in a county other than the one in which 
the warrant was issued the arrested person shall be taken without unnec- 
essary delay before the nearest and most accessible judge in the county 
where the arrest was made; 

(4) Specify the name of the person to be arrested or if his name is 
unknown, shall designate such person by any name or description by which 
he can be identified with reasonable certainty ; 

(5) State the date when issued and the municipality or county where 
issued, and 

(6) Be signed by the judge of the court with the title of his office. 

(e) The warrant of arrest may specify the amount of bail. 


(f) The warrant shall be directed to all peace officers in the state. It 
shall be executed by a peace officer and may be executed in any county 
of the state. However, warrants issued for the violation of city ordinances 
cannot be executed outside the city limits, except as otherwise provided 


by sections 11-927 and 11-960. 


History: En. 95-603 by Sec. 1, Ch. 196, 
L. 1967. 


Cross-References 


Issuance of warrant upon failure to com- 
ply with conditions of bail, sec. 95-1107. 

Setting and accepting bail under warrant 
of arrest, sec. 95-1104. 


Extent of Examination before Issuing 
Warrant 

Magistrate examining complaint need 
not go into matter as thoroughly as is re- 
quired at trial. State ex rel. Vanek v. 
Justice Court, 110 M 550, 554, 104 P 2d 14. 


Peace Officer Defined 


One acting under authority of the coun- 
ty attorney as special investigator of of- 
fenses against the narcotics law, who made 
an arrest without a warrant, held not a 
“peace officer” within the meaning of a 
former section providing that an arrest 
may be made by a peace officer or a pri- 
vate person. State v. Hum Quock, 89 M 
503, 519, 300 P 220. 


When Mandamus Lies to Compel Magis- 
trate’s Disposal 


Held, on application for writ of manda- 
mus to compel a justice of the peace to 
dispose of an accusation brought under 
section 94-1440, prohibiting an appointive 
state officer from being a member of a 
political committee, ete., that the writ will 
issue commanding the justice to take ac- 
tion by either issuing a warrant of arrest 
or dismissing the complaint where two 
weeks expired before examination of the 
accuser and two months in examining six 
witnesses to ascertain whether a violation 
was probable or not, but it will not issue 
to control his discretion, ie., to issue a 
warrant of arrest. State ex rel. Vanek vy. 
Justice Court, 110 M 550, 554, 104 P 2d 14. 


Where Warrant May Be Executed 


The sheriff of Flathead county has au- 
thority to arrest person in Powell county 
under warrant issued in Flathead county 
upon such person’s release from prison. 
Application of Campeau, 122 M 3875, 209 
P 2d 1012, 1013. 


DECISIONS UNDER FORMER LAW 


Duty To Make Complaint 


Former provision that a person who has 
reason to believe that a crime has been 


I 


committed and that a certain person has 
committed it, must make complaint before 
a magistrate, did not require one to dis 
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close to a county attorney evidence within 
his knowledge tending to disprove the de- 
fendant’s guilt, and an instruction that it 


did was erroneous. State v. Jackson, 71 
M 421, 434, 230 P 370. 


95-604. Arrest with a warrant. When making an arrest by virtue 
of a warrant, the peace officer making the arrest shall inform the person 
to be arrested of his authority, of the intention to arrest him, of the 
cause of the arrest, and of the fact that a warrant has been issued for 
his arrest, except when he flees or forcibly resists before the officer making 
the arrest has an opportunity so to inform him, or when the giving of such 
information will imperil the arrest. The peace officer making the arrest 
need not have the warrant in his possession at the time of the arrest, but 
after the arrest, if the person arrested so requests, the warrant shall be 
shown to him as soon as practicable. 


History: En. 95-604 by Sec. 1, Ch. 196, 
L. 1967. 


95-605. Procedure when warrant defective. No warrant of arrest 
shall be dismissed nor shall any person in custody for an offense be dis- 
charged from such custody because of technical irregularities not affecting 
the substantial rights of the accused. 


History: En. 95-605 by Sec. 1, Ch. 196, 
L., 1967. 


95-606. Arrest without a warrant. A peace officer or person making 
an arrest without a warrant must inform the person to be arrested of his 
authority, if any, of the intention to arrest him and the cause of the arrest, 
except when the person to be arrested is actually engaged in the commis- 
sion of or in an attempt to commit an offense, or is pursued immediately 
after its commission, or after an escape, or when the giving of such infor- 
mation will imperil the arrest. 


History: En. 95-606 by Sec. 1, Ch. 196, 
L. 1967. 


Exception 


Where officer is well known to those 
whom he seeks to arrest and where those 
parties, instead of surrendering as directed 
by officer, immediately prepare to fire upon 
him, ceremony of disclosing official charac- 
ter of officer and reason for arrest is 
voluntarily dispensed with by parties to be 
arrested. State v. Gay, 18 M 51, 44 P 411. 


95-607. Time of making arrest. 


Privileged Entry Where No Arrest War- 
rant 


Opening defendant’s apartment door to 
limit of night latch to determine what 
had caused raging man to fall silent, which 
was reasonable ground to believe a neces- 
sity existed, was a privileged entry even 
though defendant could not have been ar- 
rested under the statutes in view of evi- 
dence that when the police arrived no dis- 
turbance was in progress, they had no 
warrant for the arrest of the defendant 
and they had at no time informed the de- 
fendant that they intended to arrest him. 
State v. Lukus, 149 M 45, 423 P 2d 49. 


An arrest may be made on any day 


and at any time of the day or night except that a person cannot be ar- 
rested in his home or private dwelling place, at night, for a misdemeanor 
committed at some other time and place unless upon the direction of a 
magistrate endorsed upon a warrant of arrest. 


History: En. 95-607 by Sec. 1, Ch. 196, 
L. 1967. 
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95-608. Arrest by a peace officer. 


son when: 


CRIMINAL PROCEDURE 


A peace officer may arrest a per- 


(a) He has a warrant commanding that such person be arrested, or 


(b) 


He believes, on reasonable grounds, that a warrant for the per- 


son’s arrest has been issued in this state, or 


(c) He believes, on reasonable grounds, that a felony warrant for 
the person’s arrest has been issued in another jurisdiction, or 


(d) 


He believes on reasonable grounds, that the person is com- 


mitting an offense, or that the person has committed an offense and the 
existing circumstances require his immediate arrest. 


History: En. 95-608 by Sec. 1, Ch. 196, 
L. 1967; amd. Sup. Ct. Ord. 11450-2-3-4, 
Oct. 10, 1968, eff. Dec. 1, 1968. 


Accused’s Lack of Mens Rea 


Under section 3200, R. C. M. 1921 (since 
repealed) the mere possession of narcotics 
was. prima facie evidence of guilt and 
therefore lack of knowledge, on the part 
of the recipient of a package through the 
mails, that it contained morphine did not 
render her arrest unlawful, her lack in 
that respect being a matter of defense at 
the trial. State ex rel. Kuhr v. District 
Court, 82 M 515, 519, 268 P 501. 


Peace Officer Defined 


One acting under authority of the coun- 
ty attorney as special investigator of of- 
fenses against the narcotics law, who made 
an arrest without a warrant, held not a 
‘peace officer” within the meaning of for- 
mer arrest statutes. State v. Hum Quock, 
89 M 503, 300 P 220. 


Privileged Entry Where No Arrest War- 
rant 


Opening defendant’s apartment door to 
limit of night latch to determine what had 
eaused raging man to fall silent, which was 
reasonable ground to believe a necessity 
existed, was a privileged entry even though 
defendant could not have been arrested 
under the statutes in view of evidence that 
when the police arrived no disturbance 
was in progress, they had no warrant for 
the arrest of the defendant and they had 
at no time informed the defendant that 
they intended to arrest him. State v. Lukus, 
149 M 45, 423 P 2d 49. 


95-609. Assisting a peace officer. 


Subsequent to Confession 


Where defendant was requested to go to 
the sheriff’s office for questioning and 
was not arrested until after his confession 
was given, the arrest without a warrant 
subsequent to the confession was a proper 
one within former section. State v. Nelson, 
139 M 180, 362 P 2d 224, 229, 


Unlawful Arrest 


In action for damages for unlawful ar- 
rest which occurred after store manager 
handed plaintiff’s check to officer and plain- 
tiff seized check from officer’s hand, arrest 
could not be justified by alleging a viola- 
tion of sections 94-35-169 and 94-4202. 
Harrer v. Montgomery Ward & Co., 124 M 
295, 221 P 2d 428, 435. 


Use of Force To Arrest With and With- 
out Warrant 


Person named in warrant must submit 
even though not guilty of any offense; of- 
ficer, after making his purpose known and 
exhibiting warrant, if asked to do so, may 
use such force as is necessary to make ar- 


‘rest without subjecting himself to charge 


of trespass; where arrest without warrant 
is not justified, such an arrest constitutes a 
trespass on the personal liberties of the 
one arrested, against which he may use 
such force as is necessary to prevent arrest 
or effect escape; in prosecution: for re- 
sisting an officer, it is not sufficient that 
officer believed there was a violation of 
law, but it must appear that conditions de- 
scribed in statute governing arrest with- 
out warrant existed (applying former see- 
tion 94-6003). State v. Bradshaw, 53 M 96, 
L61; P70, 


(a) <A peace officer making a lawful 


arrest may command the aid of male persons over the age of eighteen (18). 


(b) 


authority to arrest as that officer. 


A person commanded to aid a peace officer shall have the same 
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(ce) <A person commanded to aid a peace officer in making an arrest 
shall not be civilly lable for any reasonable conduct in aid of the officer. 


History: En. 95-609 by Sec. 1, Ch. 196, 
L. 1967. 


95-610. Release by officer of person arrested. A peace officer having 
custody of a person arrested without a warrant is authorized to release 
the person without requiring him to appear before a court when the officer 
is Satisfied that there are no grounds for criminal complaint against the 


person arrested. 


History: En. 95-610 by Sec. 1, Ch. 196, 
L. 1967. 


95-611. Arrest by a private person. 


another when: 


— (a) 


A private person may arrest 


‘He believes, on reasonable grounds, that an offense is being com- 


mitted or attempted in his presence; or 


(b) 


When a felony has in fact been committed and he believes, on 


reasonable grounds, that the person arrested has committed it. 


History: En. 95-611 by Sec. 1, Ch. 196, 
Tou LOG. 


Authority To Arrest 


The authority of a private person to 
make an arrest without a warrant is more 
limited than that of an officer to make 
a like arrest. State ex rel. Sadler v. Dis- 
trict Court, 70 M 378, 386, 225 P 1000. 


Determining Lawfulness of Arrest 


While the legality of an arrest by a 
private person without a warrant cannot 
depend upon what is found in the pos- 
session of the person arrested, the fact 
that his belief that a crime was being 
committed is found to be correct accredits 
the belief and gives weight to the evidence 
upon which he acted. State v. Hum Quock, 
89 M 503, 519, 300 P 220. 

In determining whether a private person 
had “reasonable cause” for believing that 
a crime had been or was being committed 
in his presence when he made an arrest, 
under authority of predecessor section, 
without a warrant, a liberal rather than 
a strict course should be followed; if he 
acted in good faith and the facts and eir- 
cumstances were such as to warrant a man 
of prudence and caution in believing as he 
did when making the arrest, it should be 


held lawful. State v. Hum Quock, 89 M 
503, 519, 300 P 220, 


False Imprisonment 


In action for false imprisonment, it was 
proper to refuse the defendant an instruc- 
tion to effect that law gives a private per- 
son the right to make an arrest when per- 
son arrested has committed, or is about to 
commit, a public offense in his presence, 
and that, if the jury believes that the 
plaintiff had taken from the defendant 
property of the latter which he was at- 
tempting to recover at the time of the 
alleged imprisonment, the verdict should 
be for the defendant. Kroeger v. Passmore, 
36 M 504, 511, 93 P 805. 


Probable Cause 


To entitle a private person to make an 
arrest, for a public offense committed or 
attempted in his presence, the facts and 
circumstances must be such that upon them 
alone he would be justified in making a 
complaint upon which a warrant might 
issue, 1.e., the facts and circumstances must 
be sufficient to warrant the conclusion that 
there is probable cause for believing that 
an offense is being committed. State ex rel. 
Sadler v. District Court, 70 M 378, 386, 
225 P 1000. 


DECISIONS UNDER FORMER LAW 


Construction 

Former section dealing with arrests by 
private persons was required to be read 
with and was limited by former section re- 
quiring the private person making the ar- 


rest to take the person arrested before a 
magistrate or deliver him to a police of- 
ficer without unnecessary delay. Kroeger v. 
Passmore, 36 M 504, 93 P 805. 
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95-612. When summons may be issued. (a) When authorized to issue 
a warrant of arrest a court may in lieu thereof issue a summons. 

(b) The summons shall: 

(1) Be in writing in the name of the state of Montana; 

(2) State the name of the person summoned and his address, if known; 

(3) Set forth the nature of the offense; 

(4) State the date when issued, and the municipality or county where 
issued ; 

(5) Be signed by the judge of the court with the title of his office; and 

(6) Command the person to appear before a court at a certain time 
and place. 

(ec) The summons may be personally served in the same manner as 
the summons in a civil action. 


History: En. 95-612 by Sec. 1, Ch. 196, 
L. 1967. 


95-613. Effect of not answering summons. Upon failure of the person 
summoned to appear, the magistrate shall issue a warrant of arrest. If 
after issuing a summons the magistrate becomes satisfied that the person 
summoned will not appear as commanded by the summons he may at once 
issue a warrant of arrest. 


History: En. 95-613 by Sec. 1, Ch. 196, 
L. 1967. 


95-614. Notice to appear. (a) Whenever a peace officer is authorized 
to arrest a person without a warrant, he may instead issue to such person 
a notice to appear. 

(b) The notice shall: 

(1) Be in writing; 

(2) State the name of the person and his address, if known; 

(3) Set forth the nature of the offense; 

(4) Be signed by the officer issuing the notice; and 

(5) Direct the person to appear before a court at a certain time and 
place. 

(c) Upon failure of the person to appear, a summons or warrant of 
arrest may issue. 


History: En. 95-614 by Sec. 1, Ch. 196, 
L. 1967. 


95-615. Offenses committed by corporations. (a) Upon a charge filed 
against a corporation for the commission of an offense the court shall 
issue a summons setting forth the nature of the offense and commanding 
the corporation to appear before the court at a certain time and place. 


(b) The summons for the appearance of a corporation may be served 
in the manner provided for service of summons upon a corporation in a 
civil action. 

(c) If, after being summoned, the corporation does not appear, a plea 
of not guilty shall be entered by the court having jurisdiction to try the 
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offense for which the summons was issued, and such court shall proceed 
to trial and judgment without further process. 


History: En. 95-615 by Sec. 1, Ch. 196, 
L. 1967. 


95-616. Persons exempt from arrest. (a) Electors shall, in all cases 
except treason, felony or breach of the peace, be privileged from arrest 
during their attendance at election, and in going to and returning from 
the same. 


(b) Senators and representatives shall, in all cases, except felony or 
breach of the peace, be privileged from arrest during the sessions of the 
state legislature, and in going to and returning from the same. 


(c) The militia shall in all cases, except treason, felony or breach of 
the peace, be privileged from arrest during their attendance at musters 
and election, and in going to and returning from the same. 

(d) Judges, attorneys, clerks, sheriffs, and other court officers shall 


be privileged from arrest while attending court and while going to and 
returning from court. 


History: En. 95-616 by Sec. 1, Ch. 196, Exemptions from arrest, privileges of 
L. 1967. militia, sec. 77-158. 
Home guard, freedom from arrest, sec. 
Cross-References 77-1213 6b). : : 
Electors, privilege from arrest, sec. Legislators, freedom from arrest, Mont. 
23-308. Const. Art. V, § 15. 


95-617. Magistrate may order arrest. A magistrate may orally order 
a peace officer or private person to arrest any one committing or attempt- 
ing to commit a public offense in the presence of such magistrate. 


History: En. 95-617 by Sec. 1, Ch. 196, 
L. 1967. 


95-618. Roadblocks. (a) Definition. For the purpose of this act, a 
“temporary roadblock” means any structure, device, or means used by the 
duly elected or appointed law-enforcement officers of this state, and their 
deputies, for the purpose of controlling all traffic through a point on the 
highway whereby all vehicles may be slowed or stopped. 


(b) Authority to Establish Roadblocks. The duly elected or ap- 
pointed law-enforcement officers of this state, and their deputies, are 
hereby authorized to establish, in their respective jurisdictions, or in other 
jurisdictions within the state, temporary roadblocks on the highways of 
this state for the purpose of identifying drivers, and apprehending persons 
wanted for violation of the laws of this state, or of any other state, or of 
the United States, who are using the highways of this state. 

(c) Minimum Requirements. For the purpose of warning and pro- 
tecting the traveling public, the minimum requirements to be met by such 
officers establishing temporary roadblocks, if time and circumstances 
allow, are: 

1. The temporary roadblock must be established at a point on the 
highway clearly visible at a distance of not less than one hundred (100) 
yards, in either direction. 
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2. At the point of the temporary roadblock, a sign shall be placed on 
the center line of the highway displaying the word “stop” in letters of 
sufficient size and luminosity to be readable at a distance of not less than 
fifty (50) yards, in both directions, either in daytime or darkness. 


3. At the same point of the temporary roadblock, at least one (1) 
red light, which shall be a flashing or intermittent beam of light, must be 
placed at the side of the roadway clearly visible to the oncoming traffic, 
at a distance of not less than one hundred (100) yards. 


4. At a distance of not less than two hundred (200) yards from the 
point of the temporary roadblock, warning signs must be placed at the 
side of the highway, containing any wording of sufficient size and lumi- 
nosity, to warn the oncoming traffic that a “police stop” lies ahead. A 
burning beam light, flare, or a lantern must be placed near such signs 
for the purpose of attracting the attention of approaching drivers during 
hours of darkness. A red flag may be used for the same purpose during 
daylight hours. 


(d) Existing Law Preserved. Nothing in this act shall be deemed to 
limit, or encroach upon the existing authority of Montana law-enforce- 
ment officers in the performance of their duties involving traffic control. 


(e) Penalty. Any person who shall proceed or travel through a 
roadblock without subjecting himself to the traffic control so established 
shall be guilty of a misdemeanor, and shall be punished by a fine of not 
more than five hundred dollars ($500.00), or by imprisonment in the county 
jail for not more than six (6) months, or by both fine and imprisonment. 


History: En. 95-618 by Sec. 1, Ch. 196, Cross-References 
L. 1967. Inspections of vehicles by highway pa- 
trol and highway commission, sec. 32-21- 
155. 


95-619. Close pursuit—power of arrest by officers of another state. 
(a) Any peace officer of another state of the United States, who enters 
this state in close pursuit and continues within this state in such close 
pursuit of a person in order to arrest him, shall have the same authority 
to arrest and hold in custody such person, as peace officers of this state 
have to arrest and hold in custody a person on the ground that he has 
committed a crime in this state. 


(b) Hearing as to Locality of Arrest. If an arrest is made in this 
state by an officer of another state in accordance with the provisions of 
section 95-619 (a), he shall, without unnecessary delay, take the person 
arrested before a judge of a court of record who shall conduct a hearing 
for the sole purpose of determining if the arrest was in accordance with 
the provisions of section 95-619 (a) and not of determining the guilt or 
innocence of the arrested person. If the judge determines that the arrest 
was in accordance with such provisions, he shall commit the person ar- 
rested to the custody of the officer making the arrest, who shall without 
unnecessary delay take him to the state from which he fled. If the judge 
determines that the arrest was unlawful, he shall discharge the person 
arrested. 
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(c) Construction of Act. Section 95-619 (a) shall not be construed 
so as to make unlawful any arrest in this state which would otherwise 
be lawful. 


(d) “State” Defined. For the purpose of this act the word state shall 
include the District of Columbia. 


(e) Certification of Act. Upon the passage and approval by the gov- 
ernor of this act, it shall be the duty of the secretary of the state (or 
other officer) to certify a copy of this act to the executive department of 
each of the states of the United States. 


(f) Act, How Cited. This act may be cited as the Uniform Act on 
Close Pursuit. 


History: En. 95-619 by Sec. 1, Ch. 196, 
L. 1967. 


CHAPTER 7 


SEARCH AND SEIZURE 


Section 95-701. Searches and seizures—when authorized. 
95-702. Scope of search without warrant. 
95-703. Search warrant defined. 
95-704. Grounds for search warrant. 
95-705. Scope of search with warrant. 
95-706. Filing of application. 
95-707. By whom served. 
95-708. Service and execution of search warrants. 
95-709. Use of force in execution of search warrant. 
95-710. Detention and search of persons on premises. 
95-711. When warrant may be executed. 
95-712. Return to court of things seized under search warrant. 
95-713. Custody and disposition of things seized under search warrant. 
95-714. Custody and disposition of things seized without search warrant. 
95-715. Return of property seized. 
95-716. Disposition of unclaimed property. 
95-717. When search and seizure not illegal. 
95-718, Admissibility in other proceedings. 


95-701. Searches and seizures—when authorized. A search of a per- 
son, object or place may be made and instruments, articles or things may 
be seized in accordance with the provisions of this chapter when the 
search is made: 

(a) As an incident to a lawful arrest. 

(b) With the consent of the accused or of any other person who is 
lawfully in possession of the object or place to be searched, or who is 
believed upon reasonable cause to be in such lawful possession by the 
person making the search. 

(c) By the authority of a valid search warrant. 

(d) Under the authority and within the scope of a right of lawful 
inspection granted by law. 

History: En. 95-701 by Sec. 1, Ch. 196, Consent 


L. 1967. Any right which defendant may have 
had to complain of seizure of jacket he 

Cross-References was wearing at time of arrest was waived 
Unreasonable searches and seizures pro- where he voluntarily surrendered it to po- 
hibited, Mont. Const. Art. III, § 7. lice officers upon request. State v. Nelson, 


130 M 466, 304 P 2d 1110. 
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A search and seizure may be made with- 
out a search warrant if the individual free- 
ly and intelligently gives his unequivocal 
and specific consent to the search, uncon- 
taminated by any duress or coercion, ex- 
press or implied; state has burden of prov- 
ing that such consent was given; where 
arrest of defendant for having no driver’s 
license was a cover-up to enable officers to 
search defendant’s car, the search was not 
incident to a lawful arrest. State v. To- 
mich, 332 F 2d 987. 


Consent 


One consenting to search of his premises 
without warrant cannot complain that it 
was illegal. State ex rel. Muzzy v. Uotila, 
71 M 351, 229 P 724. 

After officers stated they desired to look 
over defendant’s place, defendant’s state- 
ment, “All right; go ahead” held to war- 
rant conclusion that search was with de- 
fendant’s permission. State ex rel. Muzzy 
Ve UOtiia: fio Maaok, gov kee 


Incident to a Lawful Arrest 


When an arrest is lawfully made, the 
person arresting may take from the pos- 
session of the arrestee articles of property 
which reasonably would be of use on the 
trial. State ex rel. Wong You v. District 
Court, 106 M 347, 351, 78 P 2d 353. 


95-702. Scope of search without warrant. 


CRIMINAL PROCEDURE 


Marijuana seized under the authority of 
a void search warrant could not have been 
seized as an incident of a lawful arrest 
since the marijuana which served as the 
ground for arrest was discovered by means 
of a void process and illegal entry; thus 
the marijuana was secured as a result of 
an illegal search and seizure and was ac- 
cordingly inadmissible in evidence. State v. 
Langan, 151 M 558, 445 P 2d 565. 


Search Warrants for Narcotics 


Provisions governing issuance of search 
warrants for narcotic drugs set forth in 
the formerly applicable Uniform Drug Act 
were the sole and exclusive provisions 
governing issuance of search warrants au- 
thorizing a lawful search and seizure of 
narcotic drugs as defined in the act, so that 
marijuana seized in private residence on 
authority of search warrant issued by a 
justice of the peace was unlawfully seized 
and the search warrant was void because 
in violation, of the Uniform Drug Act 
(since repealed). State v. Langan, 151 M 
558, 445 P 2d 565. 


Law Review 


Search and Seizure: Seizure of Purely 
Evidentiary Items Held Constitutional 
(Warden, Maryland Penitentiary v. Hay- 
den, 387 U S 294, 18 L Ed 2d 782, 87 S 
Ct 1642) 29 Mont. L. Rev. 101 (1967). 


When a lawful arrest 


is effected a peace officer may reasonably search the person arrested and 
the area within such person’s immediate presence for the purpose of: 
(a) Protecting the officer from attack, or 


(b) 
(¢) 
(d) 


Preventing the person from escaping, or 
Discovering and seizing the fruits of the crime, or 
Discovering and seizing any persons, instruments, articles or 


things which may have been used in the commission of, or which may 


constitute evidence of, the offense. 


History: En. 95-702 by Sec. 1, Ch. 196, 
L. 1967. 


Incident to a Lawful Arrest 


Officer lawfully making an arrest may 
not only search his prisoner and preserve 
for use on trial articles found on his per- 
son or in his immediate possession but 
may also, as an incident to the arrest, seize 
instrumentalities through which the crime 
was committed and other articles which 
will aid in proving prisoner committed the 
crime, particularly if such articles are in 
plain view and no search is required to 
uncover them; in prosecution for attempt- 
ing to maim livestock with a shotgun, 
shoes, shotgun and shells found near where 
accused was arrested in bed were admis- 
sible. State v. Benson, 91 M 21, 5 P 2d 223. 

Where defendant was arrested in bed 
for attempt to maim livestock, his shoes, 


gun, and shells, being in plain sight, were 
properly seized by officer as incident to 
arrest (const. art. III, sec. 7). State v. 
Benson, 91 M 21, 5 P 2d 223, 

When an arrest is lawfully made, the 
arresting officer may take from the ar- 
restee articles which reasonably would be 
of use at trial; lottery tickets and para- 
phernalia found by arresting officer in 
basement in which accused said lottery was 
being conducted were admissible. State ex 
rel. Wong You v. District Court, 106 M 
347, 78 P 2d 353. 


Probable Cause 


Held, under former statute, that an of- 
ficer may make a search and seizure with- 
out a warrant when he has probable cause 
to believe that an offense is being com- 
mitted. State ex rel. Wong You v. District 
Court, 106 M 347, 352, 78 P 2d 353. 
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95-703. Search warrant defined. A search warrant is an order in writ- 
ing, in the name of the state, signed by a judge, particularly describing 
the thing or place to be searched and the instruments, articles or things 
to be seized, directed to a peace officer, commanding him to search for 


personal property and bring it before the judge. 


History: En. 95-703 by Sec. 1, Ch. 196, 
L. 1967. 


Actions Which Do Not Lie against Of- 
ficer 

Where a sheriff seized oil well piping 
under a search warrant and subsequently 
released it by order of the same justice of 
the peace to the custody from which he 
seized it, incidentally enabling the person 
who procured the warrant to take it, under 
claim of ownership, claim and delivery does 
not lie against sheriff on theory of wrong- 
ful and negligent loss of possession; con- 
version does not lie where no facts are 
alleged that he instigated or assisted in 
the alleged wrongful taking; trespass and 
trespass on the case do not lie unless the 
injury is “proximate result” of sheriff’s 
wrongful or negligent acts or defaults. 
Harrivvslsaae, Lit (M*162;156 107 Ped 
137. 


Nature and Necessity 


The issuance of a search warrant by the 
district court is a judicial proceeding. State 
v. Tesla, 69 M 503, 223 P 107. 

The process of search and seizure may 
be invoked only in furtherance of public 
prosecution. State ex rel. King v. District 
Court, 70 M 191, 224 P 862. 


Unreasonable Searches and Seizures 


In the prosecution for murder, the ad- 
mission of evidence that shoes taken from 
defendant without his consent correspond- 
ed with tracks found near the scene of the 
killing, did not deprive defendant of the 
rights guaranteed to him by section 7, ar- 
ticle III of the constitution, prohibiting 
unreasonable searches and seizures. State 
v. Fuller, 34 M 12, 85 P 369. 


Searches and seizures which are not 
lawful and which are not conducted as the 
law prescribes are unreasonable within seec- 
tion 7, article III of the constitution. State 
ex rel, King v. District Court, 70 M 191, 224 
P 862. (See also State ex rel. Sadler v. 
District Court, 70 M 378, 225 P 1000.) 
State v. Mullaney, 92 M 553, 16 P 2d 407. 

The protection granted by section 7, ar- 
ticle III of the constitution, from unrea- 
sonable searches and seizures reaches all 
alike, whether accused of crime or not, and 
the duty of enforcing it is obligatory upon 
all entrusted wth the enforcement of the 
law. State ex rel. King v. District Court, 
70 M 191, 224 P 862. 

Search, unlawful at inception, does not 
become lawful by what is found. State ex 
rel. King v. District Court, 70 M 191, 224 
P 862. 

Constitutional provision against unrea- 
sonable search and seizure applies to per- 
son and baggage and personal belongings, 
and in search of person unlawfully arrest- 
ed and seizure of his personal belongings. 
State v. Mullaney, 92 M 553, 16 P 2d 407. 

An arrest, or search and seizure, made 
without a warrant is illegal and, therefore, 
unreasonable when it is made upon mere 
suspicion or belief unsupported by facts, 
circumstances or credible information ¢al- 
culated to produce such belief. State ex 
rel. Wong You v. District Court, 106 M 
347, 354, 78 P 2d 353. 

Search made upon consent of owner, 
freely given on officers’ request is not an 
“unreasonable search.” United States v. 
Williams, 295 F 219. 

Peace officers should be encouraged, but 
evidence of crime must be lawfully ob- 
tained (const. amend. 4). United States 
v. Clark, 18 F 2d 442. 


DECISIONS UNDER FORMER LAW 


Prohibition Enforcement Act 

The general provisions of former sec- 
tions relating to the issuance of search 
warrants, were not amended or modified 


95-704. Grounds for search warrant. 


by the provisions of the Prohibition En- 
forcement Act. State v. Tesla, 69 M 503, 
509, 223 P 107. 


Any judge may issue a search 


warrant upon the written application of any person that an offense has 
been committed, made under oath or affirmation before him which: 


(a) 


warrant, 


States facts sufficient to show probable cause for issuance of the 
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(b) 


CRIMINAL PROCEDURE 


Particularly deseribes the place or things to be searched, and 


(c) Particularly describes the things to be seized. 


History: En. 95-704 by Sec. 1, Ch. 196, 
L. 1967. 


Description of Place and Property 


Where probable cause for issuance of 
search warrant was shown by deposition of 
complainant, disclosing time, place and 
manner of an alleged violation of the li- 
quor law, warrant could validly issue, not- 
withstanding that complaint for warrant 
did not set forth the time of commission 
of offense. State v. Tesla, 69 M 503, 509, 
223 P 107. 

A search warrant as to the description 
of the premises to be searched must be 
complete in itself. State ex rel. King v. 
District Court, 70 M 191, 224 P 862. 

A warrant must designate the premises 
to be searched and contain a description 
so specific as to avoid any unauthorized 
invasion of the right of privacy, and must 
identify the property in such manner as to 
leave to the officer no discretion as to the 
premises to be searched. There must be no 
obscurity nor uncertainty. State ex rel. 
King v. District Court, 70 M 191, 224 P 862. 

Deseription of place to be searched as 
ranch with small buildings, located about 
five miles in westerly direction from town 
named, held insufficient. Fall v. United 
States, 33 F 2d 71. 


Judicial Examination 


Where a deputy county attorney had 
presented a verified complaint for a search 
warrant based upon the affidavit of anoth- 
er, and the district judge examined the 
latter under oath, the fact that he did not 
also examine the complainant himself, as 
formerly required by statute, did not ren- 
der the warrant illegal, since the only 
information the complainant had was that 
obtained from the affiant and an examina- 
tion of the former would have been use- 
less. State v. English, 71 M 343, 345, 346, 
229 P 727. 


Limited by Statute 


The use of search warrants is not to be 
extended by construction to any case not 
clearly covered by statute. State ex rel. 
Streit v. Justice Court, 45 M 375, 382, 123 
P 405, 


“Probable Cause” 


A search warrant issued on a conclusion 
of the applicant, without any facts stated 
in the application on which the judicial 
officer to whom it is addressed may form 
his own conclusion, is not a showing of 
“probable cause supported by oath or af- 
firmation,’ within the meaning of section 
7, article III of the constitution. State ex 
rel. Samlin v. District Court, 59 M 600, 
198 P 362. 

An application for a search warrant 
must set forth sufficient facts to enable a 
judicial officer to see that probable cause 
for its issuance exists. State ex rel. Thi- 
bodeau v. District Court, 70 M 202, 224 
P 866; State ex rel. Baracker v. District 
Court, 15 M 476, 244 P 280. 

To ‘obtain a search warrant under the 
liquor laws, the facts upon which its is- 
suance is sought must be stated under 
oath and be sufficient to enable the magis- 
trate to whom application is made to de- 
termine the existence of probable cause 
without reference to the opinion of the 
applicant. State ex rel. Stange v. District 
Court, 71 M 125, 219, 227 P 576. 

The circumstances justifying issuance of 
a search warrant must create a reasonable 
belief that probable cause exists, and must 
be as strong as those which would warrant 
the institution of a criminal charge for 
an arrest on such charge without warrant. 
State ex rel. Stange v. District Court, 71 
M 125, 227 P 576. 

Evidence held to establish probable cause 
for search and seizure. In re Herter, 30 F 
2d 968, modified in 33 F 2d 400. 


DECISIONS UNDER FORMER LAW 


Deposition and Affidavit 


Former section declared that a magis- 
trate before issuing a search warrant must 
take the deposition of any witness in writ- 
ing. Issuance of warrant upon an affidavit 
did not render the warrant illegal, the 
words “deposition” and “affidavit” having 
been used interchangeably in the chapter 
relating to search warrants. State v. Eng- 
lish, 71 M 348, 345, 346, 229 P 727. 


Public Offense 


Under former section authorizing is- 
suance of search warrant when property 
was in possession of any person with in- 
tent to use as means of committing a 


public offense, the alleged threatened vio- 
lation of a town ordinance, by conducting 
a saloon without first obtaining a license, 
did not justify issuance warrant command- 
ing that a designated building be searched 
for intoxicating liquors. State ex rel. Streit 
v. Justice Court, 45 M 375, 382, 123 P 405. 

Violations of city ordinance were not in- 
cluded within meaning of “publie offense,” 
as those words were employed in former 
section, authorizing issuance of search 
warrant when property was in possession 
of any person with intent to use as means 
of committing a public offense. State ex 
rel Streit v. Justice Court, 45 M 375, 381, 
123 P 405. 
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Test for Sufficiency of Affidavit statement is false; affidavit stating only 
Test to determine whether affidavit for Conelusions was insufficient. State ex rel. 
_ search warrant stated facts sufficient to Baracker v. District Court, 75 M 476, 244 
justify its issuance was whether affiant P 280. 

could be prosecuted for perjury if the 


95-705. Scope of search with warrant. <A search warrant may author- 
ize the seizure of the following: 


(a) Contraband. 

(b) <Any instruments, articles or things which are the fruits of, have 
been used in the commission of, or which may constitute evidence of, any 
offense. 

(c) Any person who has been kidnaped in violation of the laws of 
this state, or who has been kidnaped in another jurisdiction and is now 
eoncealed within this state. 


History: En. 95-705 by Sec. 1, Ch. 196, 
L. 1967. 


95-706. Filing of application. The application on which the warrant 
is issued shall be retained by the judge but need not be filed with the 
clerk of the court nor with the court if there is no clerk, until the warrant 
has been executed or has been returned “not executed.” 


History: En. 95-706 by Sec. 1, Ch. 196, 
L. 1967. 


95-707. By whom served. A search warrant may in all cases be served 
by any of the officers mentioned in its direction, but by no other person 
except in aid of the officer on his requiring it, he being present and acting 
in its execution. 


History: En. 95-707 by Sec. 1, Ch. 196, 
L. 1967. 


95-708. Service and execution of search warrants. Service of a search 
warrant is made by exhibiting the original warrant at the place to be 
searched. If the warrant is executed, a duplicate copy, and a receipt for 
all articles taken shall be left with any person from whom any instru- 
ments, articles or things are seized, or, if no person is available, the copy 
and receipt shall be left at the place from which the instruments, articles 
or things were seized. Failure to give or leave such a receipt shall not 
render the evidence inadmissible in a trial. 


History: En. 95-708 by Sec. 1, Ch. 196, 
L. 1967. 


95-709. Use of force in execution of search warrant. All necessary 
and reasonable force may be used to execute a search warrant or to 
effect an entry into any building or property or part thereof to execute 
a search warrant. 


History: En. 95-709 by Sec. 1, Ch. 196, 
L. 1967. 


95-710. Detention and search of persons on premises. In the execu- 
tion of the warrant the person executing the same may reasonably detain 
and search any person in the place at the time: 
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(a) To protect himself from attack, or 
(b) To prevent the disposal or concealment of any instruments, articles 
or things particularly described in the warrant. 


History: En. 95-710 by Sec. 1, Ch. 196, 
L. 1967. 


95-711. When warrant may be executed. The warrant may be exe- 
cuted at any time of any day or night. The warrant shall be executed 
within ten (10) days from the time of issuance. Any warrant not executed 
within such time shall be void and shall be returned to the court or the 
judge issuing the same as “not executed.” 


History: En. 95-711 by Sec. 1, Ch. 196, 
L. 1967. 


95-712. Return to court of things seized under search warrant. The 
return of the warrant and all instruments, articles and things seized shall 
be made promptly before the judge who issued the warrant, or if he is 
absent or unavailable, before the nearest available judge and shall be ac- 
companied by a written inventory of any property taken, verified by the 
person executing the warrant. The judge shall, upon request, deliver a 
copy of the inventory to the person from whom or from whose premises 
the property was taken and to the applicant for the warrant. . 


History: En. 95-712 by Sec. 1, Ch. 196, 
L. 1967. 


95-713. Custody and disposition of things seized under search war- 
rant. The judge before whom the instruments, articles or things are re- 
turned shall enter an order providing for their custody or appropriate 
disposition pending further proceedings. 


History: En. 95-713 by Sec. 1, Ch. 196, 
L. 1967. 


95-714. Custody and disposition of things seized without search war- 
rant. Any peace officer seizing any instruments, articles or things must 
give a receipt to the person from whose possession they are taken, but 
failure to give such a receipt shall not render the evidence seized inad- 
missible upon a trial. 

If an arrest has been made all instruments, articles or things seized 
on a search without warrant shall be delivered to the judge before whom 
the person arrested is taken, and thereafter handled and disposed of in 
accordance with sections 95-712, 95-713 and 95-715. If the person arrested 
is released without a charge being preferred against him, all instruments, 
articles or things seized from him, other than contraband, shall be returned 
to him upon release. 

If no arrest has been made such instruments, articles or things may be 
retained in the custody of the officer making the seizure for a time suffi- 
cient for investigation of the supposed crime, after which they must be 
delivered to the proper judge for disposition in accordance with sections 
95-712, 95-713 and 95-715, or returned to the person from whom they 
were taken. . 


History: En. 95-714 by Sec. 1, Ch. 196, 
L. 1967. 
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95-715. Return of property seized. Any person claiming the right 
to possession of property seized as evidence may apply to the judge to 
whom it has been delivered for its return. The judge shall give such 
notice as he deems adequate to the county attorney and all persons who 
have or may have an interest in the property and shall hold a hearing 
to hear all claims to its true ownership. If the right to possession is proved 
to the judge’s satisfaction, he shall order the property, other than con- 
traband, returned if: 

(a) The property is not needed as evidence or, if needed, satisfactory 
arrangements can be made for its return for subsequent use as evidence, or 

(b) <All proceedings in which it might be required have been completed. 


History: En. 95-715 by Sec. 1, Ch. 196, 
L. 1967. 


95-716. Disposition of unclaimed property. If property seized as 
evidence is not claimed within six (6) months of completion of the case 
for which it was seized, and if, after proper inquiry, the judge cannot 
ascertain or locate any person entitled to its possession, he must order the 
property to be sold by the sheriff. The proceeds from such sale, after 
deduction of the costs of storage and preservation of the property, must 
be paid into the county treasury. 


History: En. 95-716 by Sec. 1, Ch. 196, 
L. 1967. 


_ 95-717. When search and seizure not illegal. No search and seizure, 
whether with or without warrant, shall be held to be illegal as to a de- 
fendant if : 

(a) The defendant has disclaimed any right to, or interest in the place 
or object searched or the instruments, articles or things seized, or 

(b) No right of the defendant has been infringed by the search and 
seizure, Or 

(c) Any irregularities in the proceedings do not affect the substantial 
rights of the accused. 


History: En. 95-717 by Sec. 1, Ch. 196, rest was not error where the vehicle be- 
L, 1967. longed to defendant’s companion and de- 
; fendant disclaimed any ownership or right 
Disclaimer to possession of it or any of the property 
Suppression of evidence found in car in taken from it. State v. Nelson, 130 M 466, 

which defendant was riding at time of ar- 304 P 2d 1110. 


95-718. Admissibility in other proceedings. Instruments, articles or 
things lawfully seized are admissible as evidence upon any prosecution or 
proceeding whether or not the prosecution or proceeding is for the offense 
in connection with which the search was originally made. 


History: En. 95-718 by Sec. 1, Ch. 196, 
L. 1967. 


CHAPTER 8 


THE OFFICE OF THE CORONER 


Section 95-801. The office of the coroner. 
95-802. Coroner to have autopsy—when. 
95-803. Coroner to hold inquest—when. 
95-804. Jurors to be sworn. 
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95-805. Witnesses to be subpoenaed. 

95-806. Witness compelled to attend. 

95-807. Verdict of jury in writing, what to contain. 
95-808. Testimony in writing and where filed. 

95-809. Inquest shall be public. 

95-810. Property found on body—to whom delivered. 
95-811. Must keep register. 

95-812. Jurisdiction of coroner. 

95-813. Liability of a mortuary or physician. 

95-814. The coroner shall have needed assistance. 


95-801. The office of the coroner. When a coroner is informed that a 
death or stillbirth was caused by other than natural causes or that a death 
or stillbirth has occurred under circumstances such as to afford a reason- 
able ground to suspect that the death is the result of criminal conduct, 
or when no physician or surgeon, licensed in the state of Montana, will 
sign a death certificate, the coroner shall make an investigation thereof. It 
shall be the duty of every person acquiring knowledge of such a death to 
report the same forthwith to the coroner of the county in which death 
apparently occurred. In cases where criminal conduct is suspected, the 
coroner shall notify one or more law enforcement agencies having juris- 
diction. The law enforcement agencies so notified shall have the responsi- 
bility to investigate the case. 

History: En. 95-801 by Sec. 1, Ch. 196, Cross-References 
L. 1967. County coroner, Title 16, ch. 34. 


95-802. Coroner to have autopsy—when. If in the opinion of the 
coroner an autopsy is advisable, he shall order one and shall retain a 
physician or pathologist to perform it. A full record of the facts found 
shall be made on a form provided by the Montana state board of health 
in duplicate, the coroner retaining one copy and delivering the other to the 
county attorney. The right to conduct an autopsy shall include the right 
to retain such specimens as the physician or pathologist performing the 
autopsy deems necessary. Performance of autopsies is within the dis- 
cretion of the coroner except that the county attorney or attorney general 
may require one. In ordering an autopsy the coroner shall order the body 
to be exhumed if it has been interred. 


History: En. 95-802 by Sec. 1, Ch. 196, 
du. 1967. 


95-803. Coroner to hold inquest—when. - An inquest is a formal inquiry 
into the causes of and circumstances surrounding the death of any person. 
The coroner shall hold an inquest only if requested to do so by the | 
county attorney of the county in which death occurred or by the county 
attorney of the county in which the acts or events causing death occurred. 
The coroner shall conduct the inquest with the aid and assistance of the 
county attorney. For holding such inquest, the coroner must summon a 
jury of not more than nine (9) persons, qualified by law to serve as jurors. 
Such inquest is to be held in accordance with sections 95-804 through 
95-809 of this chapter. 


History: En. 95-803 by Sec. 1, Ch. 196, 
L. 1967. 
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Cross-Reference 


Inquest at coal mines, see. 50-524. 


Coroner Juror Serving as Trial Juror 


Where the voir dire examination of a 
trial juror in a murder ease failed to re- 
veal the fact that he had served on the 
coroner’s jury which had investigated the 
occurrence, known to the county attorney 
who directed proceedings at the inquest, 
and discovered by defense counsel after 
trial jury had been sworn, it was the duty 
of both to advise the trial court at the 
earliest opportunity to prevent a mistrial 
instead of remaining silent until verdict of 
guilty returned when defense counsel pre- 
sented the matter in affidavits on motion 
for new trial. State v. Allison, 116 M 352, 
364, 153 P 2d 141. 


Introduction of Testimony at Trial 


Where one charged with homicide, with- 
out knowledge of his constitutional rights 
against self-incrimination, section 18 ar- 
ticle III of the constitution, and without 
being informed of his right to counsel, 


95-807 


that he could refuse to testify, and that 
his statements might thereafter be used 
against him, was required to answer ques- 
tions at the inquest put to him by the 
eounty attorney under the belief that he 
had to obey his orders, and the state at 
the trial in its case in chief introduced 
his entire testimony so given, the admis- 
sion thereof was in violation of defendant’s 
constitutional rights, necessitating reversal 
of the judgment of conviction. State v. 
Allison, 116 M 352, 355, 153 P 2d 141. 


Nature of Proceeding 


Defendant’s admission at coroner’s in- 
quest that he drove at unlawful speed held 
admissible, as admission against interest, 
as part of plaintiff’s case in chief. Marin- 
kovich v. Tierney, 93 M 72, 17 P 2d 93. 

In holding an inquest the coroner acts 
judicially, and although an inquest is es- 
sentially a eriminal proceeding, it is not 
a trial involving the merits of a prosecu- 
tion but rather a preliminary investiga- 
tion only. State v. Allison, 116 M 352, 
355, 153 P 2d 141. 


95-804. Jurors to be sworn. When six (6) or more of the jurors 


attend, they must be sworn by the coroner to inquire who the person was, 
and when, where, and by what means he came to his death, and into the 
circumstances attending his death; and to render a true verdict thereon, 
according to the evidence offered to them, or arising from the inspection of 
the body. 


History: En. 95-804 by Sec. 1, Ch. 196, 
L. 1967. 


95-805. Witnesses to be subpoenaed. A coroner may issue subpoenas 
for witnesses, returnable forthwith; or at such time and place as he 
may appoint, which may be served by any competent person. He must 
summon and examine as witnesses every person who, in his opinion, or 
that of the jury, has any knowledge of the facts, and may summon a 
surgeon or physician to inspect the body, and give a professional opinion 
as to the cause of the death. 


History: En. 95-805 by Sec. 1, Ch. 196, 
L. 1967. 


95-806. Witness compelled to attend. A witness served with a 
subpoena may be compelled to attend and testify, or be punished as upon 
a subpoena issued by a justice of the peace. 


History: En. 95-806 by Sec. 1, Ch. 196, 
L. 1967. 


95-807. Verdict of jury in writing, what to contain. After inspecting 
the body and hearing the testimony, the jury must render its verdict 
which shall be by majority vote, and certify the same in writing, signed 
by them and setting forth who the deceased person is, and when, where, and 
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by what means he came to his death; and if he was killed, or his death 
occasioned by the act of another by criminal means, who committed the act. 


History: En. 95-807 by Sec. 1, Ch. 196, 
L. 1967. 


95-808. Testimony in writing and where filed. The testimony of the 
witnesses examined before the coroner’s jury must be reduced to writing 
by the coroner, or under his direction, and forthwith filed by him, with 
the inquisition, in the office of the clerk of the district court of the county. 
The coroner must order the inquest proceedings recorded and transcribed 
by a qualified stenographer and such recording and transcribing expenses 
shall be paid by the county upon claims duly rendered and certified to by 
the coroner in the same manner as other claims against the county are paid. 


History: En. 95-808 by Sec. 1, Ch. 196, 
L. 1967. 


DECISIONS UNDER FORMER LAW 


Denial of Bill of Particulars mony available for defendant’s inspection 

Where inquest had been held a year for desired information, held, denial of 
prior to prosecution for manslaughter for defendant’s motion for bill of particulars 
killing of pedestrian by reckless driving, not abuse of court’s discretion. State v. 
court could presume that coroner had com- Robinson, 109 M 322, 327, 96 P 265. 
plied with law as to transcript of testi- 


95-809. Inquest shall be public. If an inquest is held the proceedings 
shall be public. 


History: En. 95-809 by Sec. 1, Ch. 196, 
L. 1967. 


95-810. Property found on body—to whom delivered. Any property 
found with or upon the person of the deceased which is not needed as 
evidence shall be turned over by the county coroner to the public adminis- 
trator, to be held until disposed of according to law. Any property needed 
as evidence shall be turned over to the appropriate investigative authority. 


History: En. 95-810 by Sec. 1, Ch. 196, 
L. 1967. 


95-811. Must keep register. The county coroner shall keep an official 
register, in which he must enter the date of holding all inquests, the cause 
and circumstances of death, if known, and the name of the deceased, when 
known, and when not, such Geenerniion of the deceased as may be sufficient 
for Gieda heaton 


History: En. 95-811 by Sec. 1, Ch. 196, 
L. 1967. 


95-812. Jurisdiction of coroner. When death occurs as a direct result 
of acts or events which occurred in another county, the coroner of either 
county shall have jurisdiction. If a conflict of jurisdiction should arise, 
or should said coroners fail to act, the coroner of the county where the 
death occurred shall have the primary jurisdiction. 


History: En. 95-812 by Sec. 1, Ch. 196, 
L. 1967. 


95-813. Liability of a mortuary or physician. No person or firm 
owning a mortuary or any person employed in such a mortuary shall be 
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liable for the acts of the coroner performed in the removal of any body to 
a mortuary or during the course of an autopsy on such body. No 
eriminal or civil action shall arise against a licensed physician for per- 
forming an autopsy authorized by this act. 


History: En. 95-813 by Sec. 1, Ch. 196, 
L. 1967. 


95-814. The coroner shall have needed assistance. The county com- 
missioners are authorized to provide and pay for such laboratory facilities, 
and other technical and clerical assistance as may be required by the 
county coroner. The coroner, with the approval of the county commis- 
sioners, may appoint one or more deputy coroners. 


History: En. 95-814 by Sec. 1, Ch. 196, 
L. 1967. 


CHAPTER 9 


INITIAL APPEARANCE OF ARRESTED PERSON 


Section 95-901. 
95-902. 


95-901. Duty of person who has made an arrest. (a) Any person mak- 
ing an arrest under a warrant shall take the arrested person without unnec- 
essary delay before the judge issuing the warrant, or if he is absent or 
unable to act, before the nearest or most accessible judge of the same 
county. If an arrest is made in a county other than the one in which 
the warrant was issued the arrested person shall be taken without un- 
necessary delay before the nearest and most accessible judge in the county 
where the arrest was made. 

(b) Any person making an arrest without a warrant shall take the 
arrested person without unnecessary delay before the nearest or most 
accessible judge in the same county and a complaint, stating the charges 


Duty of person who has made an arrest. 
Duty of the court. 


against the arrested person, shall be filed forthwith. 


History: En. 95-901 by Sec. 1, Ch. 196, 
L. 1967. 


Availability of Magistrate 

In an action for false imprisonment 
brought by the plaintiff against a sheriff 
and surety on his official bond based on un- 
necessary delay in taking plaintiff before 
a magistrate, it was necessary for the 
plaintiff to prove that a magistrate was 
available on the particular day when 
the false imprisonment allegedly occurred. 
Rounds v. Bucher, 137 M 39, 349 P 2d 
1026. 


Damages for False Imprisonment 


In an action against a sheriff and the 
surety on his official bond for false im- 
prisonment after arrest without a warrant, 
based on officer’s failure to take plaintiff 
before a committing magistrate or judicial 
officer, involving also transportation by 
federal postal inspectors to neighboring 
county and interpretation of section 591 of 


Title 18 U. S. C., held, that evidence suf- 
ficient to show prima facie case of such 
imprisonment, but remanded for new trial 
unless plaintiff consents to reduction of 
damages. Cline v. Tait, 116 M 571, 574, 
155 P 2d 752. 


Purpose 


The purpose of former statute requiring 
one arrested without warrant to be taken 
before magistrate without unnecessary de- 
lay was to ensure that the person arrest- 
ed was advised of the charge made against 
him in order to enable him to prepare a 
defense, and to protect him from being 
held incommunicado for protracted periods 
of time. State v. Nelson, 139 M 180, 362 
P 2d 224, 229. 


Unlawful Detention 


Defendant convicted of the crime of ut- 
tering and delivering a fictitious check was 
not entitled to a reversal of his conviction 
because he was detained for a period of 
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21 days without being taken before a mag- 
istrate where there was no confession and 
the detention did not prejudice him in 
presenting his defense on the merits at 
the trial. State v. Johnston, 140 M 111, 
367 P 2d 891, 892. 


What Does Not Constitute Unnecessary 
Delay 

In an action against a sheriff and the 
surety on his official bond for false im- 
prisonment because of failure to take the 
arrested person before a magistrate, held, 
that in the, state of the record, the jury 
could not properly conclude that a delay 
to nine o’clock in the morning was un- 
reasonable under section 25-306, fixing the 
hours for certain justices of the peace. 
Cline v. Tait, 113 M 475, 484, 129 P 2d 
89. 


95-902. Duty of the court. 


(a) 


(b) Of his right to counsel; 


CRIMINAL PROCEDURE 


Defendant’s confession was not rendered 
inadmissible by reason of delay in taking 
him before a magistrate where he was 
requested at 8:55 p. m., Friday, November 
7, 1958, to come voluntarily to jail for 
questioning; shortly after questioning by 
sheriff at about 10:00 p. m. he made an 
oral statement and at 11:50 p. m. wrote 
and signed a confession; he was booked at 
12:07 a. m., Saturday, "November 38> at 
10:40 a. m. on Saturday a statement was 
taken from defendant in the county attor- 
ney’s office in the presence of the sheriff 
and deputy county attorney; and at 11:45 
a. m., Saturday, November 8, defendant 
was brought before the magistrate in the 
courthouse. State v. Nelson, 139 M 180, 
362 P 2d 224, 229, 230. 


The judge shall inform the defendant : 
Of the charge against him; 


(c) Of his right to have Bonne! assigned by a court of pecores in 
accordance with the provisions of section 95-1001; 


(d) 


That he is not required to make a statement and that any state- 


ment made by him may be offered in evidence at his trial; 
(e) Admit the defendant to bail in accordance with the provisions 


of this code. 


After the initial appearance a justice of the peace court shall, within 


a reasonable time, hold a preliminary examination unless the defendant 
waives a preliminary examination or the district court has granted leave 
to file an information or an indictment has been returned, or the case 
is triable in justice court. 


History: En. 95-902 by Sec. 1, Ch. 196, 
L. 1967. 


CHAPTER 10 


RIGHT TO COUNSEL 


Section 95-1001. Right to counsel. 


95-1002. Waiver of counsel. 

95-1003. Duration of appointment. 

95-1004. Appointment after trial. 

95-1005. Remuneration of appointed counsel. 
95-1006. Public defender’s office. 


95-1001. Right to counsel. Every defendant brought before the court 
must be informed by the court that it is his right to have counsel before 
proceeding and must be asked if he desires the aid of counsel. The de- 
fendant, if charged with a felony, must be advised that counsel will be 
furnished at state expense if he is unable to employ counsel. If the offense 
charged is a felony and if the defendant desires counsel and is unable to 
employ counsel a court of record must assign counsel to defend him. If the 
offense charged is a misdemeanor and if the defendant desires counsel and 
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95-1002 


is unable to employ counsel a court of record, in the interest of justice, 


may assign counsel to defend him. 


History: En. 95-1001 by Sec. 1, Ch. 196, 
L. 1967. 


Cross-References 


Rights of defendant in a criminal ac- 
tion, sec. 94-4806. 

Right to counsel, Mont. Const. Art. ITI, 
§ 16. 


Appointment of Counsel 


On his arraignment defendant informed 
the court that he did not wish to employ 
counsel, and was admitted to bail, furnish- 
ing a $10,000 cash bail bond. On the day 
of trial, four months thereafter, he stated 
to the court that he was without counsel to 
defend him, but did not ask for time to 
procure counsel. Held, under former sec- 
tion, that nothing short of refusal by the 
court, on application for time to procure 
counsel will justify a conclusion that de- 
fendant was denied his constitutional right 
to counsel. State v. Fowler, 59 M 346, 
354, 196 P 992. 

Where accused did not move to have the 
minutes of the court corrected to show, 
as he claimed, that he was arraigned be- 
fore he was advised of his right to coun- 
sel, contrary to former section, his affidavit 
contradicting the court minutes in that re- 
gard, held insufficient, in the absence of 
a showing of prejudice, to overcome the 
presumption that the court performed its 
judicial duty seasonably and with due reg- 
ularity. State v. Murphy, 68 M 427, 429, 
219 P 629. 

Accused was not entitled to habeas cor- 
pus on ground that district court did not 
advise him of his rights or. appoint coun- 
sel for him, as required by former sec- 
tion, where there was no showing of prej- 
udice sufficient to overcome presumption 
that court had performed its duty and 
where contention had not previously been 
raised before supreme court even though 
more than two years and ten months had 
elapsed since arraignment. In re Diserly’s 
Petition, 140 M 219, 370 P 2d 763, 764. 


95-1002. Waiver of counsel. A 


Confession in Absence of Counsel 


Confession made after three hours’ in- 
terrogation of accused who was advised 
of his right to counsel and his right to 
remain silent was not rendered inadmis- 
sible by absence of counsel where accused 
never requested assistance of counsel and 
confession was voluntarily given. State v. 
White, 146 M 226, 405 P 2d 761. 


Court-Appointed Counsel 


Where counsel was appointed by the 
court, after withdrawal of defendant’s orig- 
inal counsel, but trial was commenced three 
days after such appointment, such appoint- 
ment was made purposeless as it is the 
duty of the court to make the appoint- 
ment effective by giving a reasonable time 
for the preparation of the case. State v. 
Blakeslee, 131 M 47, 306 P 2d 1103, 1107. 


Justice Courts 


Held, under former section, that since 
district courts lack supervisory control over 
justice courts, district court could not ap- 
point counsel for indigent charged with 
crime of petit larceny and therefore com- 
pensation could not be awarded attorney 
who defended him. State ex rel. Johnson 
v. District Court, 147 M 263, 410 P 2d 933. 


Right To Appoint Counsel 


Held, under former section, that as there 
is no provision for appointment of coun- 
sel in the supreme court, such appoint- 
ments are made by the district courts. In 
re Pelke’s Petition, 139 M 354, 365 P 2d 
932, 935; Brown v. State, 140 M 289, 371 
P 2d 262, 263. 


Law Reviews 


Elison, Assigned Counsel In Montana: 
The Law and The Practice, 26 Mont. L. 
Rev. 1 (1964). 

Right to Counsel During Police Interro- 
gation: An Intrinsic Right? (State v. 
White, 146 M 226, 405 P 2d 761) 27 
Mont. L. Rev. 84 (1965). 


defendant may waive his right to 


counsel except that in all felony cases where the defendant is under 
eighteen (18) years of age the defendant shall be represented by counsel 


at every stage of the proceedings. 


History: En. 95-1002 by Sec. 1, Ch. 196, 
L. 1967. 


Waiver of Right to Counsel 

The right to counsel may be intelli- 
gently waived by an accused, and the de- 
termination of whether the waiver was 
intelligently made will depend upon the 
particular facts and circumstances sur- 


rounding each ease, including the. back- 
ground, experience, and conduct of the 
accused. Petition of Jones, 143 M 19, 386 
P 2d 747. . 

Right to counsel may be knowledgeably 
waived by a defendant competent to do so 
and who has been fully informed of his 
right by the court. Nelson v. State, 144 
M 439, 397 P 2d 700. 
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95-1003. Duration of appointment. 


CRIMINAL PROCEDURE 


Where counsel has been assigned, 


such assignment shall be effective until final judgment, including any 
proceeding upon direct appeal, unless relieved by order of the court. 


History: En. 95-1003 by Sec. 1, Ch. 196, 
L. 1967. 


Perfection of Appeal 


Where district court appointed counsel 
for the defendant and ordered prepara- 
tion of the record for an appeal to the 
supreme court, all at public expense, de- 


fendant having had no voice in the choice, 
in the interest of justice it was incum- 
bent upon the supreme court to consider 
the contended errors although court-ap- 
pointed counsel failed to timely file the 
notice of appeal. State v. Frodsham, 139 
M 222, 362 P 2d 413, 418. 


Any court of record may assign 


95-1004. Appointment after trial. 
counsel to defend any defendant, petitioner, or appellant in any post 
conviction criminal action or proceeding if he desires counsel and is unable 
to employ counsel. 


History: En. 95-1004 by Sec. 1, Ch. 196, 
L. 1967. 


95-1005. Remuneration of appointed counsel. Whenever, in a crim- 
inal action or proceeding, an attorney at law represents or defends any 
person by order of the court, on the ground that the person is financially 
unable to employ counsel, such attorney shall be paid for his services such 
sum as a district court or justice of the state supreme court certifies to 
be a reasonable compensation therefor and shall be reimbursed for reason- 
able costs incurred in the criminal proceeding. Such costs shall be charge- 
able to the county in which the proceeding arose. 


History: En. 95-1005 by Sec. 1, Ch. 196, 
L. 1967. 


not exceeding $100 in a capital case, the 
court was not limited to the appointment 
of one attorney but might appoint more 


Appointment of More Than One Counsel 
Under former section providing that 
when an attorney by order of court de- 
fends an indigent, the county is liable for 


if the gravity of the offense warranted 
it, and if so each would be entitled to 
compensation. Huntington v. Yellowstone 
County, 80 M 20, 25, 257 P 1041. 


the attorney’s fee to be fixed by the court 


DECISIONS UNDER FORMER LAW 


Justice Courts 


Held, under former section, that the 
payment of compensation to attorneys 
charged with defense of indigents is limited 
to actions “in the district court,’ which 


95-1006. Public defender’s office. Any county through its board of 
county commissioners, may provide for the creation of a public defender’s 
office and the appointment of a salaried public defender and such as- 
sistant public defenders as may be necessary to satisfy the legal require- 
ments in providing counsel for defendants unable to employ counsel. The 
costs of such office shall be at county expense. 


History: En. 95-1006 by Sec. 1, Ch. 196, 
L. 1967. 


clearly indicates that the legislature did 
not mean to provide counsel to the indi- 
gent in misdemeanor cases in justice 
courts. State ex rel. Johnson v. District 
Court, 147 M 263, 410 P 2d 933. 


CHAPTER 11 
BAIL 


Section 95-1101, Purpose. 
95-1102. Who may admit to bail. 
95-1103. Setting and accepting bail in minor offenses. 
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95-1104. Setting and accepting bail under a warrant of arrest. 
95-1105. Giving bail before another court or judge. 
95-1106. Release on own recognizance. 
95-1107. Issuance of warrant. 
95-1108. Bailable offenses. 
95-1109. Bail after conviction. 
95-1110. Determining the amount of bail. 
95-1111. Reduction, increase, revocation or substitution of bail. 
95-1112. How bail is to be furnished. 
95-1113. Qualifications of bail. 
95-1114. Bail, how to justify. 
95-1115. Surrender of defendant. 
95-1116. Conditions of bail, when performed—when not performed. 
95-1117. Disposition of judgment and execution. 
95-1118. Conditions of bail. 
95-1119. Bail on a new trial. 
95-1120. Persons prohibited from furnishing bail security. 
95-1121. Sureties for guaranteed arrest bond certificates—filing of undertak- 
ing—guaranteed arrest bond certificate. 
95-1122. Violations of motor vehicle laws—posting of guaranteed arrest bond 
certificate in lieu of cash. 
95-1123. Certification of names of sureties—withdrawal by surety company. 


95-1101. Purpose. Bail is the security given for the purpose of 
insuring the presence of the defendant in a pending criminal proceeding. 


History: En. 95-1101 by Sec. 1, Ch. 196, 
L. 1967. 


95-1102. Who may admit to bail. (a) Any judge may admit any 
defendant properly appearing before him in such proceeding to bail. When 
bound‘over to any court or judge having jurisdiction of the offense charged, 
bail shall be continued provided the court or judge having jurisdiction 
may increase, reduce or substitute bail. On appeal, any judge before whom 
the trial was had, or any judge having the power to issue a writ of habeas 


corpus, may admit the defendant to bail. 
(b) Upon allowance and acceptance of bail the defendant, if he is 


in custody, must be discharged. 


History: En. 95-1102 by Sec. 1, Ch. 196, 
L. 1967. 


When Bail Proper 
Bail is properly allowed in a homicide 


case, in absence of a showing, by the coun- 
ty attorney, that the proof of the defend- 
ant’s guilt was evident or the presump- 
tion thereof great. State ex rel. Murray 
v. District Court, 35 M 504, 507, 90 P 513. 


DECISIONS UNDER FORMER LAW 


Construction 


Former section held to mean that com- 
mitting magistrate might approve and 
accept the undertaking which he had him- 
self required by his order made upon hold- 
ing the defendant to answer. Any other 
construction would have, at times, in- 
fringed seriously upon a prisoner’s right 
to bail. Magistrate had such power until 
the district court obtained final jurisdic- 
tion of the entire matter upon filing of 
information or presentment of indictment, 
or until district or supreme court judge 
fixed anew the prisoner’s bail. State v. 
Lagoni, 30 M 472, 76 P 1044. 


Party Plaintiff in Action on Bond 


In action on bail bond in form pre- 
seribed by repealed section, running to the 
state, the state and not the county was the 
proper party plaintiff, though, under former 
statute, the money recovered went to coun- 
ty and not to state. County of Wheatland 
v. Van, 64 M 113, 116, 207 P 1003. 


Verbal Order of Release 


Fact that magistrate made verbal order 
of release, instead of signing order as 
required by former statute, was no de- 
fense to a surety in action on the bail 
bond. State v. Lagoni, 30 M 472, 481, 76 
P 1044. 
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95-1103. Setting and accepting bail in minor offenses. A justice of 
the peace or police judge may in his discretion establish and post a schedule 
of cash bail for offenses not amounting to a felony. A peace officer may 
accept bail in behalf of the justice of the peace or police judge in ac- 
cordance with the schedule. In the event the peace officer accepts bail, he 
shall give a signed receipt to the offender setting forth the bail received. 
The peace officer shall then deliver the bail to the justice of the peace 
or police judge before whom the offender is to appear, and the justice 
of the peace or police judge shall give a receipt to the peace officer for 
the bail delivered. 

History: En. 95-1103 by Sec. 1, Ch. 196, Cross-References 


L. 1967. Patrolmen, power to fix and accept bail, 
see, 31-112. 


95-1104. Setting and accepting bail under a warrant of arrest. A peace 
officer may accept cash bail in behalf of a judge where the warrant of arrest 
specifies the amount of bail. In the event the peace officer accepts bail, 
he shall give a signed receipt to the offender setting forth the bail re- 
ceived. The peace officer shall then deliver the bail to the justice of the 
peace or police judge before whom the offender is to appear, and the 
justice of the peace or police judge shall give a receipt to the police officer 
for the bail delivered. 


History: En. 95-1104 by Sec. 1, Ch. 196, 
L. 1967. 


95-1105. Giving bail before another court or judge. The defendant, 
when arrested for a bailable offense must be taken without unnecessary 
delay before the nearest or most accessible judge in order that bail 
may be fixed. If the defendant is brought before a judge other than the 
court in which the charge is pending, the judge must establish and accept 
bail and set the time for the appearance of the defendant in the court in 
which the charge is pending. Upon acceptance of bail, the judge must 
deliver the bail without delay to the court in which the charge is pending. 


History: En. 95-1105 by Sec. 1, Ch. 196, 
L. 1967. 


95-1106. Release on own recognizance. Any person in custody, if 
otherwise eligible for bail, may be released on his personal recognizance 
subject to such conditions as the court may reasonably prescribe to assure 
his appearance when required. Any person released as herein provided 
shall be fully apprised by the court of the penalty proxaded for failure 
to comply with the terms of his recognizance. 


History: En. 95-1106 by Sec. 1, Ch. 196, 
L. 1967. 


95-1107. Issuance of warrant. (a) Upon failure to comply with any 
condition of a bail or recognizance, the court having jurisdiction at the time 
of such failure may, in addition to any other action provided by law, issue 
a warrant for the arrest of the person at liberty on bail or on hig own 
recognizance. 

(b) On verified application by the state, setting forth facts or cir- 
cumstances constituting a breach or threatened breach of any of the con- 
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ditions of the bail or a threat or an attempt to influence the pending pro- 
ceeding, the court may issue a warrant for the arrest of the defendant. 


(c) Upon the arrest, the defendant shall be brought before the court 
without unnecessary delay and the court shall conduct a hearing and 
determine bail in accordance with section 95-1111. 


History: En. 95-1107 by Sec. 1, Ch. 196, 
Ls 1967. 047 


95-1108 Bailable offenses. (a) All persons shall be bailable before 
conviction, except when death is a possible punishment for the offense 
charged and the proof is evident or the presumption great that the person 
is guilty of the offense charged. 

(b) Qn the hearing of an application for admission to bail made before 
or after indictment or information for a capital offense, the burden of 
showing that the proof is evident or the presumption great that the 
defendant is guilty of the offense is on the state. 

History: En. 95-1108 by Sec. 1, Ch. 196, disturbed unless a clear abuse of discre- 


L. 1967. tion appears. State v. London, 131 M 410, 
310 P 2d 571, 580. 

Cross-References Denial of bail could not be claimed as 

Bailable offenses, Mont. Const. Art. III, showing prejudice by trial judge for such 

§ 19. is a mere preliminary matter and has 

P ; : nothing to do with the trial on the merits. 

Discretion of Trial Court State v. London, 131 M 410, 310 P 2d 


Bail is a matter within the discretion of 571, 580. 
the trial court and its ruling will not be 


95-1109. Bail after conviction. After conviction of an offense not 
punishable by death, a defendant who intends to appeal may be admitted to 
bail: 

(a) As a matter of right, from a judgment imposing a fine only; or 
any judgment rendered by a justice or police court. 

(b) As a matter of discretion in all other cases. 

History: En. 95-1109 by Sec. 1, Ch. 196, Abuse of Discretion 


L. 1967. District court did not abuse its discre- 
tion when it refused to fix bail on appeal 
of defendant sentenced to state prison. 
Bubnash v. State, 139 M 639, 366 P 2d 867. 


95-1110. Determining the amount of bail. In all cases that bail is 
determined to be necessary, bail must be reasonable in amount and the 
amount shall be: 

(a) Sufficient to assure compliance with the conditions set forth in 
the bail; 

(b) Not oppressive ; 

(ec) Commensurate with the nature of the offense charged ; 

(d) Considerate of the financial ability of the accused; 

(e) Considerate of the defendant’s prior record, employment status, 
and family background. 

History: En. 95-1110 by Sec. 1, Ch. 196, Amount of Bail 


L. 1967. The trial judge, in determining the 
amount of bail to be fixed, should take 

Cross-References into consideration the enormity of the 
Excessive bail prohibited, Mont. Const. crime charged; the maximum penalty which 
Art. IIT, § 20. the law authorizes; the pecuniary condi- 
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tion of the defendant; the probability of 
the defendant’s flight to avoid punish- 
ment; his general character and reputa- 
tion; the apparent nature and strength of 
the proof as bearing upon the probabil- 
ity of his conviction; and other matters 
bearing upon the particular case. State v. 


95-1111. Reduction, increase, revocation or substitution of bail. 


CRIMINAL PROCEDURE 


McLeod, 131 M 478, 311 P 2d 400, 407. 

The amount of bail which the judge may 
fix is within hig sound legal discretion, 
and is always to be a reasonable amount. 
State v. McLeod, 131 M 478, 311 P 2d 
400, 407. 


(a) 


Upon application by the state or the defendant the court before which the 
proceeding is pending may increase, or reduce the amount of bail, 
substitute one bail for another or alter the conditions of the bail, or revoke 
bail. 

(b) Reasonable notice of such application must be given to the op- 
posing parties or their attorneys by the applicant after verdict of guilty 


and before judgment. 


History: En. 95-1111 by Sec. 1, Ch. 196, 
L. 1967. 


Amount of Bail 


Court did not err in refusing defend- 
ant’s motion to reduce bail which was 
initially set at $25,000, where the person 


assaulted was in a very precarious condi- 
tion and it was not known whether he 
would live or die. When the judge was 
advised that the victim would probably 
live, he reduced the bail to $7,500 which 
was a very reasonable amount. State v. 
MeLeod, 131 M 478, 311 P 2d 400, 407, 408. 


95-1112, How bail is to be furnished. Bail may be furnished by the 
defendant in any of the following ways: 


(a) 


By a deposit, with the clerk of the court, of an amount equal 


to the required bail, of cash, stocks, or bonds, or any combination thereof 


approved by the judge; or 
(b) 


By real estate situated in this state with unencumbered equity 


not exempt owned by the accused or sureties worth double the amount of 


bail; or 


(c) By written undertaking executed by the defendant and by two (2) 


sufficient sureties; or 


(d) 


By a commercial surety bond executed by the defendant and by 


a qualified agent for and on behalf of such surety company. 


History: Hn. 95-1112 by Sec. 1, Ch. 196, 
L. 1967. 


Liberty Bonds as Bail 


One depositing Liberty bonds as bail was 
estopped from claiming that their for- 
feiture was unauthorized, under former 
section stating that a “sum” might be 
deposited in leu of giving bail, on theory 
that money only could be given when she 
had stipulated at the time bail was fur- 
nished that the bonds were substantially 


95-1118. Qualifications of bail. 


the equivalent of the amount fixed as bail 
in money or eash. Kirschbaum v. Mayn, 
76 M 320, 329, 246 P 953. 

Where a prisoner for whom bail was 
furnished by plaintiff by a deposit of 
Liberty bonds was in court in the cus- 
tody of the sheriff and released at once, 
the fact that a certificate of the deposit 
was not delivered to the officer as re- 
quired by former section as authority for 
releasing him, was immaterial. Kirschbaum 
v. Mayn, 76 M 320, 329, 246 P 953. 


(a) If the bail is stock or bonds or 


both, the accused or sureties shall file a sworn schedule which shall contain 
a list of the stocks and bonds deposited describing each in sufficient detail 
that it may be identified and the market value of each stock or bond 
and the total market value of the stocks or bonds listed. 

(b) If the bail is real estate, the accused or sureties shall file a sworn 
schedule which shall contain a legal description of the real estate, a descrip- 
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tion of any and all encumbrances on the real estate including the amount 
of each and the holder thereof, and the market value of the unencumbered 
‘equity owned by the affiant. 

A certified copy of the schedule of real estate shall be filed immediately 
by the court in the office of the clerk and recorder of the county in which 
the property is situated, and the state shall have a lien on such real estate 
from the time the copies are filed. The clerk and recorder shall enter, 
index and record such schedules without requiring any fee. 

(ec) If the bail is a written undertaking with sureties, each surety 
must be a resident or freeholder within the state. 

They must each be worth the amount specified in the undertaking, 
exclusive of property exempt from execution; but the court or magistrate, 
on taking bail, may allow more than two sureties to justify severally 
in amounts less than that expressed in the undertaking if the whole justifi- 
cation be equivalent to that of sufficient bail. 


(d) If the bail is a commercial surety bond, it may be so done by any 
domestic or foreign surety company which is qualified to transact surety 
business in this state. 


History: En. 95-1113 by Sec. 1, Ch. 196, 
L. 1967; amd. Sup. Ct. Ord. 11450-2-3-4, 
Oct. 10, 1968, eff. Dec. 1, 1968. 


95-1114. Bail, how to justify. The sureties must, in all cases, justify 
by sworn affidavit that they each possess the qualifications provided in the 
preceding section. The court may further examine the sufficiency of the 
bail, upon oath, in such manner as it may deem proper. In all cases the state 
may challenge the bail or the sufficiency of the sureties. 


History: En. 95-1114 by Sec. 1, Ch. 196, 
L. 1967. 


95-1115. Surrender of defendant. At any time before the forfeiture 
of bail, the defendant may surrender himself to the officer to whose custody 
he was committed at the time of giving bail. 


At any time before the forfeiture of bail, the sureties or surety company 
may surrender the defendant to the officer to whose custody he was com- 
mitted and for this purpose may, themselves, arrest the defendant or by 
written authority endorsed on a certified copy of the undertaking may 
empower any person of suitable age and discretion to do so. 

The officer must detain the defendant in his custody as upon com- 
mitment and shall file a certificate in the court having jurisdiction of the 
defendant, acknowledging the surrender. Such court may then order the 
bail exonerated. 


History: En. 95-1115 by Sec. 1, Ch. 196, 
L. 1967. 


95-1116. Conditions of bail, when performed—when not performed. 
(a) When the conditions of bail have been performed and the accused has 
been discharged from his obligations in the cause, the court shall return 
to him or his sureties the deposit of any cash, stocks or bonds. If the 
bail is real estate, the court shall notify, in writing, the county clerk 
and recorder and the lien of the bail bond on the real estate shall be dis- 
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charged. If the bail is a written undertaking or a commercial surety bond, 
it shall be discharged and the sureties exonerated. 


(b) If the accused does not comply with the conditions of the bail 
bond, the court having jurisdiction shall enter an order declaring the 
bail to be forfeited. 


If such forfeiture is declared by a district court, notice of such order of 
forfeiture shall be mailed forthwith by the clerk of the court to the ac- 
cused and his sureties at their last known address. 


(c) If at any time within thirty (80) days after the forfeiture the 
defendant or his bail appear and satisfactorily excuse his negligence or 
failure to comply with the conditions of the bail, the court, in its discretion, 
may direct the forfeiture of the bail to be discharged upon such terms as 
may be just. 


If such forfeiture is declared by a district court and if the forfeiture 
is not discharged as provided in this section, the court shall enter judg- 
ment for the state against the accused and his sureties for the amount of the 
bail and costs of the proceedings. 


History: En. 95-1116 by Sec. 1, Ch. 196, 
L. 1967; amd. Sup. Ct. Ord. 11450-2-3-4, 
Oct. 10, 1968, eff. Dec. 1, 1968. 


Cross-Reference 


Penalty assessment on forfeiture of bail 
for traffie offenses, sec. 75-5304. 


Forfeiture 


In a suit to recover the amount of a 
bond for failure of a defendant to appear 
at the district court in accordance with 
the condition of the bond it is not neces- 
sary to allege in the complaint that the 
defendant made default of appearance 
“without excuse.” State v. Wrote, 19 M 
209, 47 P 898. 

Where, in an action on a bail bond, it 
was shown that an information was filed 


against the defendant, charging him with 
a crime, and that he failed to appear and 
answer, and that the court thereupon or- 
dered the bond forfeited, former section 
governing forfeiture was sufficiently com- 
plied with. State v. Lagoni, 30 M 472, 480, 
76 P 1044. 

While the district court may summarily 
enter judgment against the person charged 
with crime who fails to appear according 
to the condition of his bond, it exceeds 
its jurisdiction when it goes further than 
to authorize proceedings by the county 
attorney against the sureties by proper 
action, and at once enters judgment 
against them for the amount of the bond. 
State ex rel. Van v. District Court, 54 M 
577, 579, 172 P 540. 


DECISIONS UNDER FORMER LAW 


Failure to Record Default 


Under former statute providing that no 
action on bond would be barred by failure 
to record default, held that an averment 
in the complaint that the defendant was 


95-1117. Disposition of judgment and execution. 


called and failed to appear in the district 
court was equivalent to an averment that 
his default for not appearing was entered 
of record. State v. Wrote, 19 M 209, 47 
Pos. 


(a) If judgment 


be rendered or the forfeiture not discharged, and the defendant has 
deposited money as bail, the court with whom it is deposited must, im- 
mediately after receiving notice of said judgment or order of forfeiture, 
pay over the money deposited to the treasury of the city or county wherein 
the bail was taken. 


(b) When judgment is entered in favor of the state, or the order of 
forfeiture is not discharged on any bail, execution may be issued forthwith 
for levy on stocks or bonds deposited with the court or upon the real estate 
described in the bail schedule. Such stoeks, bonds and real estate shall be 
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sold in the same manner as in execution sales in civil actions and the 
proceeds of such sale shall be used to satisfy all court costs and prior 
encumbrances, if any, and from the balance a sufficient sum to satisfy the 
judgment or forfeiture shall be paid into the treasury of the city or county 
wherein the bail bond was taken. The balance shall be returned to the 
owner. The real estate so sold may be redeemed in the same manner as real 
estate may be redeemed after execution sales in civil actions. 


(c) When judgment is entered in favor of the state and against the 
sureties or the surety company or when the forfeiture has not been dis- 
charged, execution may be issued against the sureties or the surety 
company in the same manner as executions in civil actions. 


History: En. 95-1117 by Sec. 1, Ch. 196, 
L. 1967. 


95-1118. Conditions of bail. (a) If a person is admitted to bail be- 
fore conviction, the conditions of bail bond shall be that he will appear 
to answer in the court having jurisdiction on a day certain and thereafter 
as ordered by the court until discharged on final order of the court and not 
depart this state without leave, and subject to any other conditions as the 
eourt may reasonably prescribe to assure his appearance when required. 


(b) If the defendant is admitted to bail after conviction, the conditions 
of bail bond shall be that: 


(1) He will duly prosecute his appeal; 

(2) He will appear at such time and place as the court may direct; 

(3) He will not depart this state without leave of the court; and 

(4) If the judgment is affirmed or the cause reversed and remanded 
for a new trial, he will forthwith surrender to the officer from whose 
eustody he was bailed. 


History: En. 95-1118 by Sec. 1, Ch. 196, 
L. 1967. 


95-1119. Bail on a new trial. If the judgment of conviction is reversed 
and the cause remanded for a new trial, the trial court may order that 
the bail stand pending such trial, substitute, reduce, or increase bail. 


History: En. 95-1119 by Sec. 1, Ch. 196, 
L. 1967. 


95-1120. Persons prohibited from furnishing bail security. No attorney 
at law and no official authorized to admit another to bail shall act as surety 
or furnish bail. 


History: En. 95-1120 by Sec. 1, Ch. 196, 
L. 1967. 


95-1121. Sureties for guaranteed arrest bond certificates—filing of 
undertaking—guaranteed arrest bond certificate. (a) Any domestic or 
foreign surety company which has qualified to transact surety business in 
this state may, in any year, become surety in an amount not to exceed one 
hundred dollars ($100.00) with respect to any guranteed arrest bond 
certificates issued in such year by an automobile club or association or by 
an insurance company authorized to write automobile liability insurance 
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within this state, by filing with the commissioner of insurance an under- 
taking thus to become surety. 


(b) Such undertaking shall be in form to be prescribed by the com- 
missioner and shall state the following: 


(1) The name and address of the automobile club or clubs, automobile 
association, or insurance company or companies, or associations with 
respect to the guaranteed arrest bond certificates of which the surety 
company undertakes to be surety. 


(2) The unqualified obligation of the surety company to pay the fine or 
forfeiture in an amount not to exceed one hundred dollars ($100.00) of 
any person who, after posting a guaranteed arrest bond certificate with 
respect to which the surety company has undertaken to be surety, fails to 
make the appearance to guarantee which the guaranteed arrest bond cer- 
tificate was posted. 


(c) The term guaranteed arrest bond certificate, means any printed 
eard or other certificate issued by an automobile club, association or 
insurance company, to any of its members or insureds, which said card or 
certificate is signed by such member or insured and contains a printed 
statement that such automobile club, association, or insurance company 
and a surety company, or an insurance company authorized to transact 
both automobile lability insurance and surety business in the state of 
Montana, guarantee the appearance of the person whose signature appears 
on the ecard or certificate and that will, in the event of failure of such 
person to appear in court at the time of trial, pay any fine or forfeiture 
imposed on such person in an amount not to exceed one hundred dollars 
($100.00). 

History: En. 95-1121 by Sec. 1, Ch. 196, Cross-References 


L. 1967. Sureties for guaranteed arrest bond cer- 
tificates, filing of undertaking, definition 
of guaranteed arrest bond certificate, sec. 
94-8508. 


95-1122. Violations of motor vehicle laws—posting of guaranteed arrest 
bond certificate in lieu of cash. Any guaranteed arrest bond certificate 
with respect to which a surety company has become surety or a guaranteed 
arrest bond certificate issued by an insurance company authorized to trans- 
act both automobile liability insurance and surety business within this state, 
as provided in section 95-1121, hereof, shall, when posted by the person 
whose signature appears thereon, be accepted in lieu of cash bail in an 
amount not to exceed one hundred dollars ($100.00) as a bail bond to guar- 
antee the appearance of such person, in any court, including municipal | 
courts, in this state, at such time as may be required by the court, when such 
person is arrested for violation of any motor vehicle law of this state or 
ordinance of any municipality in this state (except for the offense of driving 
while intoxicated or for any felony) committed prior to the date of expira- 
tion shown on such guaranteed arrest bond certificate so posted as a bail 
bond in any court in this state shall be subject to the forfeiture and en- 
foreement provisions with respect to bail bonds posted in criminal cases as 
provided by law, and that any such guaranteed arrest bond certificate 
posted as bail bond in any municipal court in this state shall be subject to 
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the forfeiture and enforcement provisions of the chapter or ordinance of 
the particular municipality pertaining to bail bonds posted. 
' History: En. 95-1122 by Sec. 1, Ch. 196, Cross-References 


L. 1967. Violations of motor vehicle laws, posting 
of guaranteed arrest bond certificate in 
lieu of cash, sec. 94-8509. 


95-1123. Certification of names of sureties — withdrawal by surety 
company. The commissioner of insurance shall certify to each justice of 
the peace, police magistrate and district judge the names of surety 
companies who have become sureties with respect to guaranteed arrest 
bond certificates, and shall likewise immediately notify such official upon 
the withdrawal of such company as surety. No such withdrawal by any 
company shall be effective for thirty (80) days after the filing thereof 
with the state insurance commissioner. 

History: En. 95-1123 by Sec. 1, Ch. 196, Cross-References 


L. 1967. Certification of names of sureties, with- 
drawal by surety company, sec. 94-8510. 


CHAPTER 12 
PRELIMINARY EXAMINATION 


Section 95-1201. Definition of preliminary examination. 
95-1202. Proceedings at the preliminary examination, 
95-1208. Exclusion and separation of witnesses. 
95-1204. Recognizance by or deposition of witness. 

95-1201. Definition of preliminary examination. A preliminary exam- 
ination is a hearing before a justice of the peace for the purpose of 
determining if there is probable cause to believe a felony has been com- 
mitted by the defendant. 


History: En. 95-1201 by Sec. 1, Ch. 196, cases of felony, Mont. Const. Art. VIII, 
L. 1967. 21. 


Cross-References Prosecution of criminal offenses, Mont. 
Justices of the peace, examining court in Const. Art. III, § 8. 


95-1202. Proceedings at the preliminary examination. (a) The de- 
fendant shall not enter a plea. The judge shall hear the evidence without 
unnecessary delay. All witnesses shall be examined in the presence of the 
defendant. The defendant may cross-examine witnesses against him and 
may .introduce evidence in his own behalf. If from the evidence it 
appears that there is probable cause to believe that an offense has been 
committed by the defendant the judge shall hold him to answer to the court 
having jurisdiction of the offense; otherwise, the judge shall discharge him. 


(b) If the defendant waives preliminary examination the judge shall 
hold him to answer to the court having jurisdiction of the offense. 


(c) The judge may in his discretion and must upon the request of 
the defendant, exclude from the preliminary examination every person 
not officially associated with the case before the court. 

(d) The testimony of each witness, in case of homicide, must be 
reduced to writing, as a deposition, by a court appointed stenographer; in 
eases other than homicide the testimony of each witness shall be taken 
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by a court appointed stenographer upon demand by the county attorney, or 
the defendant, or the defendant’s counsel. After concluding the proceeding 
if the judge holds the defendant to answer he shall transmit forthwith to 
the clerk of the court having jurisdiction of the offense all papers in the 


proceeding and any bail taken by him. 


History: En. 95-1202 by Sec. 1, Ch. 196, 
L. 1967. 


Evidence of Discharge 


The best evidence of plaintiff’s discharge 
after preliminary examination on a charge 
of grand larceny was the endorsement on 
the warrant on which he was arrested, 
and not the entries on the magistrate’s 
docket; but, upon proof of the loss of 
the warrant, parol evidence was admis- 


sible to prove the fact of his discharge. 
Hawley v. Richardson, 60 M 118, 126, 198 
P 450. 


Probable Cause 


On a preliminary examination, all that 
is required of the county attorney is to 
submit proof sufficient to show probable 
cause to believe the defendant to be guilty 
of the charge. In re Jones, 46 M 122, 126, 
120 2.929. 


95-1203. Exclusion and separation of witnesses. During the examina- 
tion of any witness or when the defendant is making a statement or 
testifying the judge may, and on the request of the defendant or state 
shall, exclude all other witnesses. He may also cause the witnesses to be 
kept separate and to be prevented from communicating with each other 
until all are examined. 


History: Hn. 95-1203 by Sec. 1, Ch. 196, 
L. 1967. 


95-1204. Recognizance by or deposition of witness. If the defendant is 
held to answer after a preliminary examination or after the defendant has 
waived a preliminary examination or after the district court has granted 
leave to file an information or after an indictment has been returned, 
the judge may require: 

(a) Any material witness for the state or defendant to enter into 
a written undertaking; 

(1) To appear at the trial, and 

(2) May provide for the forfeiture of a sum certain in the event the 
witness does not appear at the trial. 

(b) Any witness who refuses to enter into a written undertaking 
may be remanded to custody but shall not be held longer than is necessary 
to take his deposition. 

After the deposition is taken the witness must be immediately dis- 
charged. cP 

(c) Such deposition must be taken in the presence of the county 
attorney and the defendant and his counsel, unless either the county 
attorney or the defendant and his counsel fail to attend after reasonable 
notice of the time and place set for taking the deposition. 

History: En. 95-1204 by Sec. 1, Ch. 196, Effect upon Rights of Accused 


L. 1967. Accused’s rights were not violated on 
theory that witness was intimidated into 
giving damaging testimony against ac- 
cused by county attorney’s threat to hold 
witness unless she gave a statement where 
the witness gave a statement, in which 
she alleged she had given defendant money 
to buy a six-shooter. Petition of Galla- 
gher, 150 M 476, 436 P 2d 530. 
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Cross-References 


Depositions in criminal 


proceedings, 
Mont. Const. Art. ITI, §17. 


FILING INFORMATION 95-1301 


CHAPTER 13 


LEAVE TO FILE INFORMATION AND TIME FOR FILING INFORMATION 


Section 95-1301. Leave to file information. 
95-1302. Time for filing the information. 
95-1303. The county attorney not filing an information. 


95-1301. Leave to file information. (a) The county attorney may 
apply directly to the district court for permission to file an information 
against a named defendant. The application must be by affidavit supported 
by such evidence as the judge may require. If it appears that there is 
probable cause to believe that an offense has been committed by the de- 
fendant the judge shall grant leave to file the information, otherwise the 
application shall be denied. 


(b) When there has been granted leave to file an information against 
the defendant, a warrant may issue for his arrest and he must be brought 
before the court, unless the court orders otherwise. 


(c) If the person against whom an information is sought to be filed 
is a district court judge, the county attorney shall apply directly to the 
supreme court for permission to file the information. The supreme court 
shall then proceed in the manner provided in section 95-1301 (a). 

When leave is granted by the supreme court it shall designate and 
direct a judge of the district court of another district to preside at the 
trial of such information, and hear and determine all pleas and motions 


affecting the defendant thereunder before and after judgment. 


All 


necessary records shall be transferred to the clerk of the district court 
of the district in which the action arose. 


History: En. 95-1301 by Sec. 1, Ch. 196, 
L. 1967. 


Cross-References 


Prosecution of criminal offenses, Mont. 
Const. Art. ITI, § 8. 


Bypassing Preliminary Hearing 

Leave to file an information directly, 
without a preliminary hearing, under the 
statute and constitution, was not error or 
abuse of the statutory privilege to bypass 
the preliminary hearing where the motion 
to file directly was supported by an af- 
fidavit and where a preliminary hearing 
would clearly serve no purpose nor secure 
an advantage to the defendant. State v. 
Johnson, 149 M 173, 424 P 2d 728. 


Examination before Leave To File 


The district court may grant leave to 
file an information without previous ex- 
amination of defendant by a committing 
magistrate. State v. Vuckovich, 61 M 480, 
491, 203 P 491. 

Where a district judge assumed to act 
upon an application for leave to file an 
information, he should have directed an 
examination before himself as magistrate 
or some other magistrate. State ex rel. 


Harrison v. District Court, 185 M 365, 340 
P 2d 544. 


Granting Leave 


It is only where there has been no exam- 
ination or commitment by a magistrate 
that the county attorney must move for 
leave to file an information. State v. Byrd, 
41 M 585, 591, 111 P 407. 

Where a deputy county attorney ap- 
peared in open court and orally moved 
for leave to file an information presenting 
at the same time a written request signed 
by the county attorney which was filed im- 
mediately upon granting of the request, 
the court properly overruled defendant’s 
motion to quash the information based 
upon the ground that leave to file had 
been granted on oral request, contrary to 
former section. State v. Kacar, 74 M 269, 
278, 240 P 365. 


Sufficiency of Facts in Information 


Where the motion for leave to file the 
information disclosed that decedent was 
shot at close range with a high powered 
rifle and killed on defendant’s farm, that 
the coroner’s jury verdict was that the 
killing was intentional, that evidence of 
the commission of the crime and guilt 
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of the defendant was introduced at a ha- 
beas corpus hearing, that the county attor- 
ney had made a complete investigation, 
and that as a result he believed the de- 


CRIMINAL PROCEDURE 


fendant was guilty, the motion was suf- 
ficient to grant leave to file information. 
State v. London, 131 M 410, 310 P 2d 571, 
581. 


DECISIONS UNDER FORMER LAW 


Discretion of Court 


Under former section providing that 
court might grant leave, require examin- 
ation, or order filing of information, the 
requiring of an examination presupposed 
the right to grant or deny the application 
on examination; but the statute did not 
provide for findings of fact and conclu- 
sions of law. The section contemplated a 
requirement of sufficient evidence to move 
the court’s discretion, but did not contem- 
plate an unlimited discretion with finality 
of decision that discharged or excused 
a defendant from any further proceedings. 
State ex rel. Harrison v. District Court, 
135 M 365, 340 P 2d 544. 


Issuance of Warrant 


Held, under former statute, that a war- 
rant may issue on an information filed 
by the county attorney by leave of court 
on a motion in writing not verified, and 
the information verified only on informa- 
tion and belief. State v. Shafer, 26 M 11, 
15, 66 P 463. 


Motion for Leave 


Held, under former statute, that a mo- 
tion by the county attorney for leave to 
file an information need not set forth with 
technical accuracy the facts constituting 
a formal charge, nor, since the statements 
made therein are made under his official 
oath, is it necessary that the motion be 
accompanied by an affidavit. State v. 
Kacar, 74 M 269, 273, 240 P 365. 


Secrecy 


Former statute forbade, prior to arrest, 
not only disclosure of fact that an in- 


formation had been filed, but even the 
fact that leave to file had been granted 
and also contemplated that, if the defend- 
ant was at large, the minutes of the court 
should be silent as to order granting 
leave to file the information. State v. 
Bowser, 21 M 133, 138, 538 P 179. 


Showing Necessary To Obtain Leave To 
File 

The matter of obtaining leave to file an 
information, without a previous examina- 
tion of the accused by a committing magis- 
trate, was authorized by both constitution 
and former statute; it was not to be con- 
sidered as a merely perfunctory one, and 
though the county attorney was not re- 
quired by former statute to support the 
application by affidavit or set forth therein 
the facts constituting the charge with tech- 
nical accuracy, the showing was required 
to be sufficient to move the discretion of 
the court. In instant case, held that the 
motion was required to be complete in 
itself and not dependent on any former 
information which had become functus of- 
ficio and not “as charged in the informa- 
tion as originally filed.” State ex rel. Juhl 
v. District Court, 107 M 309, 316, 84 P 
20'979. 

Writing 

Where the information is filed by leave 
of court, it need not be entered in writing 
before the filing of the information; but, 
after the arrest of the defendant, the min- 
utes of the court may be corrected so as 


to amend the order. State v. Bowser, 21 
M 133, 137, 53 P 179. 


95-1302. Time for filing the information. After the defendant has 


been examined and held to answer, or has waived preliminary examination 
as provided in section 95-1202 of this code, or after leave of court has 
been granted as provided in section 95-1301 of this code, the county at- 
torney must file, within thirty (80) days, in the proper district court an 
information charging the defendant with the offense for which he is 
held to answer, or any other offense disclosed by the evidence. If the county 
attorney fails to file the information within the time specified he may be 
found guilty of contempt, and may be prosecuted for neglect of duty. 

History: Hn. 95-1302 by Sec. 1, Ch. 196, 
L. 1967. 

Waiver of Irregularity 


Where the county attorney fails to com- 
ply with this section, any advantage there- 


of must be taken by defendant by motion 
to set aside the information, which must 
be done before demurrer or plea, and fail- 
ure to so take advantage of the irregu- 
larity waives it. The negligence of the 
county attorney in this respect cannot be 
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taken advantage of by the sureties on de- 
fendant’s bail bond. State v. Lagoni, 30 
M 472, 480, 76 P 1044. 

The objection to failure to timely file 
information must be made in writing and 
before demurrer or plea, or it is waived; 
hence, where defendant did not raise such 
an objection to the jurisdiction of the 
court until after plea, and then orally, 
he was not in a position to complain of 
the action of the court in overruling his 
objection. State v. Chevigny, 48 M 382, 
384, 138 P 257. 


Writ of Supervisory Control 


No leave of court is necessary to file 
an information after commitment on pre- 
liminary examination, and a writ of su- 


95-1401 


the granting of leave. State ex rel. Dono- 
van v. District Court, 26 M 275, 278, 67 
P 948. 

Leave to file an information without a 
preliminary examination may be granted 
or refused, within the sound discretion of 
the court, when no statement is made to 
the court of the evidence upon which the 
state relies for a conviction, and a writ 
of supervisory control to revise such dis- 
cretion will be denied. State ex rel. Dono- 
van v. District Court, 26 M 275, 278, 67 
P 943. 


Collateral References 


Indictment and Information¢G42. 
42, C.J.S. Indictments and Informations 
§ 75. 


pervisory control will not issue to compel 


95-1308. The county attorney not filing an information. If the county 
attorney determines an information ought not to be filed after the defendant 
has been held to answer following a preliminary examination or waiver 
thereof, or after leave to file has been granted, he must within thirty (30) 
days make, subscribe, and file with the clerk of the court a statement in 
writing containing his reasons in fact and in law for not filing an informa- 
tion. The court must examine such statements together with the evidence 
filed in the case, and if upon such examination, the court is not satisfied with 
the statement, the county attorney shall be directed and required by the 
court to file the proper information and bring the case to trial. 


History: En. 95-1303 by Sec. 1, Ch. 196, 
L. 1967. 


CHAPTER 14 
GRAND JURY 


Section 95-1401. Summoning grand juries. 


95-1402. Objections to grand jury and to grand jurors. 

95-1403. Foreman. 

95-1404. Charge by court. 

95-1405. Powers and duties of grand jury. 

95-1406. When and from whom they may ask advice and who may be present 
during their sessions. 

95-1407. Subpoena of witnesses—issuance. 

95-1408. Reception of evidence. 

95-1409. Secrecy of proceedings and disclosure. 

95-1410. Finding and presentment of the indictment. 


95-1401. Summoning grand juries. A grand jury must only be drawn 
and summoned when the district judge in his discretion considers a grand 
jury necessary and shall so order. The grand jury must consist of seven (7) 
persons, of whom five (5) must concur to find an indictment. The district 
judge may direct the selection of one (1) or more alternate jurors who 
shall sit as regular jurors before an indictment is found or a grand jury 
investigation is concluded. If a member of the jury becomes unable to per- 
form his duty he may be replaced by an alternate. The composition and 
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drawing of a grand jury shall be in accordance with the provisions of 
sections 93-1801 to 98-1804. 


History: En. 95-1401 by Sec. 1, Ch. 196, Cross-References 
L. 1967. Composition and drawing of grand jury, 
sees, 93-1801 to 93-1804. 
Prosecution of criminal offenses, Mont. 
Const. Art. IIT, § 8. 


95-1402. Objections to grand jury and to grand jurors. (a) The 
state may challenge the panel of a grand jury on the grounds that the 
erand jury was not selected, drawn or summoned according to law, and 
may challenge an individual juror on the ground that the juror is not 
legally qualified. Challenges may be oral or in writing and shall be tried 
and decided by the court. At any time for cause shown the court may 
excuse or discharge a juror or jurors either temporarily or permanently 
and in the latter event the court may impanel another person or persons in 
place of the juror or jurors discharged. 

(b) Motion to Dismiss. A motion to dismiss the indictment may be 
based on the grounds that the grand jury was not selected, drawn or 
summoned according to law, or that an individual juror was not legally 
qualified. An indictment shall not be dismissed on the ground that one or 
more members of the grand jury were not legally qualified if it appears 
from the record kept pursuant to section 95-1403 of this code that five (5) 
or more jurors after deducting those not legally qualified, concurred 
in finding the indictment. 


History: En. 95-1402 by Sec. 1, Ch. 196, 
L. 1967. 


95-1403. Foreman. The court shall appoint one (1) of the jurors to be 
foreman. The foreman shall have the power to administer oaths and 
affirmations and shall sign all indictments. He or another juror designated 
by him shall keep a record of the number of jurors concurring in the 
finding of every indictment and shall file the record with the clerk of court, 
but the record shall not be made public except on order of the court. 


History: En. 95-1403 by Sec. 1, Ch. 196, 
L. 1967. 


95-1404. Charge by court. (a) When the grand jury is impaneled and 
sworn, it shall be charged by the judge who summoned it. In doing so, the 
court shall give the grand jurors such information as it deems proper, or as 
is required by law, as to their duties, and as to any charges of public 
offenses known to the court and likely to come before the grand jury. 

(b) When the grand jury has been impaneled, sworn and charged, it 
shall retire to a private room, and inquire into the offenses cognizable by it. 
When the grand jury certifies completion of business before it and the 
court concurs, it shall be discharged by the court. 


History: En. 95-1404 by Sec. 1, Ch. 196, 
L. 1967. 


DECISIONS UNDER FORMER LAW 
“Final Adjournment” When Court Al- ment of court, whether or not their busi- 


ways Open ' me ness is completed, the beginning of each 
Under former section providing that district court term constituted a “final ad- 
grand jury is discharged by final adjourn- journment” of the preceding term, al- 
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though district court was always open and the existence of the grand jury. State ex 
each term continued until succeeding term, rel. Adami v. Lewis and Clark County, 
the terms as fixed by the court limited 124 M 282, 220 P 2d 1052. 


95-1405. Powers and duties of grand jury. (a) The grand jury may 
inquire into all public offenses committed or triable within the county 
and present them to the court by indictment. 


(b) If a member of a grand jury knows, or has reason to believe, 
that a public offense, triable within the county, has been committed, he 
shall declare it to his fellow jurors, who shall thereupon investigate it. 

(c) The grand jury may inquire into: 

(1) The case of every person imprisoned in the jail of the county 


on a criminal charge and not indicted, or against whom an information or 
complaint has not been filed. 


(2) The condition and management of the public prisons within the 
county. 


(8) The willful or corrupt misconduct in office of public officers of 
every description within the county. 


(d) The grand jury is entitled to free access, at all reasonable times, 
to the public prisons and to the examination without charge, of all public 
records within the county. 


(e) If, in the judgment of the grand jury, the services of an expert 
are necessary, the grand jury may employ one or more at an agreed com- 
pensation, to be first approved by the court. If, in the judgment of the 
grand jury, the services of assistants to such experts are required, the grand 
jury may employ such assistants, at a compensation to be agreed upon and 
approved by the court. 


(f) All expenses of the grand jury, including special counsel and 
investigators, if any, shall be paid by the treasurer of the county out of the 
general fund of the county upon warrants drawn by the county auditor 
or the clerk of the district court upon the written order of the judge of 
the district court of the county. 


History: En. 95-1405 by Sec. 1, Ch. 196, 
L. 1967. 


95-1406. When and from whom they may ask advice and who may be 
present during their sessions. (a) The grand jury may, at all times, 
ask the advice of the court, or the judge thereof, or the attorney general 
or of the county attorney. Unless such advice is asked, the judge of the 
court shall not be present during the sessions of the grand jury. 


(b) The county attorney of the county or the attorney general may at 
all times appear before the grand jury for the purpose of giving information 
or advice relative to any matter cognizable by the grand jury, and may 
interrogate witnesses before the grand jury whenever he thinks it neces- 
sary. When a charge against or involving the county attorney, or deputy 
county attorney, or anyone employed by or connected with the office of the 
county attorney, is being investigated by the grand jury, such county attor- 
ney, or deputy county attorney or all or any one or more of them, shall not 
be allowed to be present before such grand jury when such charge is being 
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investigated, in an official capacity but only as a witness, and he shall only 
be present while a witness and after his appearance as such witness shall 
leave the place where the grand jury is holding session. 

(c) When requested to do so by the grand jury of any county, the 
attorney general or county attorney may employ special counsel and 
investigators, whose duty it shall be to investigate and present the evidence 
in such investigation to such grand jury. 


(d) The grand jury or county attorney may require by subpoena the 
attendance of any person before the grand jury as interpreter. While 
his services are necessary, such interpreter may be present at the examina- 
tion of witnesses before the grand jury. The compensation for services of 
such interpreter constitutes a charge against the county, and shall be fixed 
by the grand jury, in an amount to be approved by the court and paid out of 
the county treasury on a warrant of the county auditor upon an order of the 
judge of the district court. 


(e) Transcript of Testimony. 


(1) The grand jury may appoint a stenographer to take in short- 
hand the testimony of witnesses or the testimony may be taken by a re- 
cording device, but the record so made shall include the testimony of all 
witnesses on that particular investigation. The shorthand notes or the re- 
cordings and transcript of the same, if any, shall be delivered to and retained 
by the clerk of the district court. 


(2) The stenographer and any typist who transcribes the stenographer’s 
notes or recordings shall be sworn by the foreman not to disclose any 
testimony or the names of any witnesses except when so ordered by the 
eourt. The stenographie reporter shall certify and file with the clerk of 
the district court an original transeription of his shorthand notes and a 
copy thereof and as many additional copies as there are defendants. The 
reporter shall complete such certification and filing within ten (10) days 
after the indictment has been found or the accusation presented unless the 
court for good cause makes an order extending the time. The clerk of the 
district court shall deliver the original of the transcript so filed with him to 
the county attorney immediately upon his receipt thereof, shall retain 
one (1) copy for use only by judges in proceedings relating to the 
indictment or accusation, and shall deliver a copy of such transcript to 
each such defendant or his attorney. 


History: Hn. 95-1406 by Sec. 1, Ch. 196, 
L. 1967. 


be present before the grand jury. State 
ex rel. Nolan v. District Court, 22 M 25, 
31, 55 P 916, 

Construction 

The objects of former section, which was 
substantially the same as subsection (a), 


Special Prosecutor — Appearance before 
Grand Jury 


except that attorney general was not men- 
tioned, were to preserve to the body alone 
clothed with authority of indicting for 
public offenses—the grand jury—a right 
to have witnesses interrogated by official 
counsel at its sessions, and to keep the 
proceedings of that body as secret as pos- 
sible by excluding therefrom those not 
vested with official authority. It did not af- 
fect the right of the attorney general to 


County attorney cannot delegate to un- 
official counsel his right to advise the 
grand jury, assist them in their investi- 
gations and examine witnesses, and an 
order of the district judges appointing 
such special prosecutor when the county 
attorney was present and able to act could 
not give such authority. State ex rel. 
Porter v. District Court, 124 M 249, 220 
P 2d 1035, 1051. 


168 


GRAND JURY 95-1410 


The appearance of “special prosecutor” The press of business in the office of 
before the grand jury was ground for set- district attorney does not justify the ap- 
ting aside the indictment. State ex rel. pointment of a “special prosecutor” to ap- 
Porter v. District Court, 124 M 249, 220 pear before the grand jury. State ex rel. 
P 2d 1035, distinguished in 131 M 254, Porter v. District Court, 124 M 249, 220 
261, 309 P 2d 316, 320. P 2d 1035, 1051, distinguished in 131 M 

254, 261, 309 P 2d 316, 320. 


95-1407. Subpoena of witnesses—issuance. A subpoena requiring the 
attendance of a witness before the grand jury may be signed and issued by 
the county attorney, by the grand jury or by the judge of the district court, 
for witnesses in the state, in support of the prosecution, for those 
witnesses whose testimony, in his opinion is material in an investigation 
before the grand jury, and for such other witnesses as the grand jury upon 
investigation pending before them may direct. 


History: En. 95-1407 by Sec. 1, Ch. 196, 
L. 1967. 


95-1408. Reception of evidence. (a) In the investigation of a charge, 
the grand jury shall receive no other evidence than that given by witnesses 
produced and sworn before the grand jury, furnished by legal documentary 
evidence, or the deposition of a witness in the cases mentioned in section 
95-1802. 

(b) The grand jury is not required to hear evidence for the defendant, 
but it shall weigh all the evidence submitted to it, and when it has reason 
to believe other evidence within its reach will explain away the charge, 
it shall order the evidence to be produced, and for that purpose may 
require\ the county attorney to issue process for witnesses. 

(c) The grand jury shall find an indictment when all the evidence 
before it, taken together, if unexplained or uncontradicted, would, in its 
judgment, warrant a conviction by a trial jury. 

History: En. 95-1408 by Sec. 1, Ch. 196, 
L. 1967. 

95-1409. Secrecy of proceedings and disclosure. Disclosure of matters 
occurring before the grand jury other than its deliberations and the vote of 
any juror may be made to the county attorney for use in the performance 
of his duty. Otherwise a juror, attorney, interpreter, stenographer, operator 
of a recording device, or any typist who transcribes recorded testimony 
may disclose matters occurring before the grand jury only when so directed 
by the court preliminary to or in connection with a judicial proceeding 
or when permitted by the court at the request of the defendant upon a 
showing that grounds may exist for a motion to dismiss the indictment be- 
cause of matters occurring before the grand jury under section 95-1402 (b). 
No obligation of secrecy may be imposed upon any person except in ac- 
cordance with this rule. The court may direct that an indictment shall be 
kept secret until the defendant is in custody or has given bail, and no 
person shall disclose the finding of the indictment except when necessary 
for the issuance and execution of a warrant or summons. 

History: En. 95-1409 by Sec. 1, Ch. 196, 
L. 1967. 


95-1410. Finding and presentment of the indictment. (a) An indict- 
ment cannot be found without the concurrence of at least five (5) grand 
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jurors. When so found it must be indorsed, “a true bill,” and the endorse- 
ment must be signed by the foreman of the grand jury. 

(b) Indictment. How Presented and Filed: 

(1) An indictment, when found by the grand jury, must be presented 
by their foreman, in their presence, to the court, and must be filed with 
the clerk. 

(2) When an indictment is filed against a district court judge, it must 
be transmitted directly to the supreme court, who shall thereupon desig- 
nate and direct a judge of the district court of another district to preside 
at the trial of such indictment and hear and determine all pleas and motions 
affecting the defendant thereunder before and after judgment. 

(c) If the defendant is in custody or has given bail and five (5) 
jurors do not concur in finding an indictment, the foreman shall so report 


to the court in writing forthwith. 


(d) When an indictment is found against a defendant, a warrant 
must issue for his arrest and he must be brought before the court, unless 


the court orders otherwise. 


History: En. 95-1410 by Sec. 1, Ch. 196, 
L. 1967. 


DECISIONS UNDER FORMER LAW 


Endorsement of Witnesses’ Names 


Under former statute requiring that 
names of witnesses examined before grand 
jury be inserted at foot of indictment, 
witnesses whose names were not so en- 
dorsed might testify at the trial where 
the indictment was not found upon their 
testimony. But if the names of all of the 
witnesses upon whose testimony the in- 
dictment was found were not endorsed, 
the indictment would be set aside upon 
timely motion. State v. McDonald, 51 M 
1, 6, 149 P 279. See section 95-1503 (d). 

Under former statute requiring that 
names of witnesses examined before grand 
jury be inserted at foot of indictment, held 
that if there were no witnesses it was the 
duty of the prosecution, on objection of 
defendant, to so state, either by a verified 
pleading or under oath. State ex rel. Por- 
ter v. District Court, 124 M 249, 220 P 2d 
1035, 1043. See section 95-1503 (d). 

Former statute requiring that names of 
witnesses examined before grand jury be 


inserted at foot of indictment required 
the endorsement of names of all witnesses, 
not merely the names of witnesses the 
state believed to be important; on timely 
motion, indictment would be set aside for 
failure to comply. State ex rel. Porter v. 
District’ Court, 124 M 249, 220 P 2d 1035, 
1041. See section 95-1503 (d). 

Under former statute requiring that 
names of witnesses examined before grand 
jury be inserted at foot of indictment, held 
that if there were witnesses identified as 
John Doe and Richard Roe, it was inde- 
fensible for prosecution to conceal their 
identity from accused merely because pro- 
secutor believed that disclosure of their 
true names was not vital or necessary to 
prepare a defense; on appeal, supreme 
court would be required to sustain convic- 
tion if possible and burden would be on ac- 
cused to show prejudice. State ex rel. 
Porter v. District Court, 124 M 249, 290 
P 2d 1035. See section 95-1503 (d). 


CHAPTER 15 
CHARGING AN OFFENSE 


Section 95-1501. Methods of prosecution. 


95-1502. Commencement of prosecutions. 
95-1503. Form of charge. 

95-1504. Joinder of offenses and of defendants. 
95-1505. Amending the charge. 

95-1506. Prior conviction. 


95-1501. Methods of prosecution. When authorized by law a prose- 


cution may be commenced by: 
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(a) <A complaint ; 


(b) 
thereof ; 
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An information following a preliminary examination, or waiver 


(c) An information after leave of court has been granted ; 
(d) An indictment upon a finding by a grand jury. 


History: En. 95-1501 by Sec. 1, Ch. 196, 
L. 1967. 


Cross-References 


Prosecution of criminal offenses, Mont. 
Const. Art. III, § 8. 


Capital Crime May Be Charged Without 
Presentment or Indictment 


Charges made by informations filed af- 
ter a hearing before a magistrate, or by 
leave of the district court have long been 
sanctioned by statute and constitution so 
that a person may be held to answer for 
a capital crime without presentment or 
indictment by a grand jury. State v. Cor- 
liss, 150 M 40, 430 P 2d 6382. 


Filing of Information Without Prelim- 
inary Examination Permissible 


The right of the court to grant leave to 
file an information without previous ex- 
amination by a committing magistrate is 
settled law in this state. It is authorized 


by section 8, article III of the constitution, 
confirmed by numerous decisions of the 
court, and there can be no interpretation 
put upon any statute which will take it 
away. State v. Brett, 16 M 360, 40 P 
873; State v. Bowser, 21 M 133, 53 P 179, 
180i Stare v. Foot, 100M. 337°39,) 48° P 
2d 1118. 


Language of Statute—Bill of Particulars 

Ordinarily, an information charging a 
publie offense in the language of the stat- 
ute is sufficient; if deemed insufficient as 
to details and facts, the remedy of de- 
fendant was formerly by way of a request 
for a bill of particulars. State v. Hahn, 
105 M 270, 273, 72 P 2d 459. 


Unverified Information 


The fact that an information is not 
verified does not deprive the court of ju- 
risdiction to try the case. State ex rel. 
Nolany vz brantly <2 Me 3 176, OO 
410. 


DECISIONS UNDER FORMER LAW 


Initiation of Prosecution 

Prosecutions in the district court may be 
either by information, in eases where there 
has been an examination and commitment 
or admission to bail by magistrate, in 
which case an order of the court is not 
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necessary; or by information filed by order 
of the court upon the written motion of 
the county attorney, which may be done 
without such examination. State v. Bow- 
ser, 21 M 183, 134, 53 P 179. See State v. 
Vinn, 50 M 27, 32, 144 P 773. 


(a) All prosecutions of 


offenses triable in the district courts shall be by indictment or information 
except as otherwise provided by chapter 55, Title 94, R. C. M. 1947. 
(b) All other prosecutions of offenses may be by complaint. 


History: En. 95-1502 by Sec. 1, Ch. 196, 
L. 1967. 


Extent of the Term “Prosecution” 


“Prosecution” as used in section 8, ar- 
ticle III and section 27, article VIII of 
the constitution and former section pro- 
viding that all public offenses triable in 
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district courts must be prosecuted by in- 
dictment or information (unless within 
statutory exception) meant that prosecu- 
tion commenced with the filing of the in- 
formation or indictment, and not before. 
Rosebud County v. Flinn, 109 M 537, 541, 
98 P 2d 330. 


A charge shall: 


(a) Be in writing and in the name of the state of Montana, or in the 
name of a municipality if a violation of a municipal ordinance is charged, 


and 
(b) Specify the name of the court in which the charge is filed, and 
(c) Charge the commission of an offense by: 
(1) stating the name of the offense; 
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(2) citing in customary form the statute, rule, regulation or other 
provision of law which the defendant is alleged to have violated; 

(3) stating the facts constituting the offense in ordinary and concise 
language and in such manner as to enable a person of common under- 
standing to know what is intended; 


(4) stating the time and place of the offense as definitely as can be 
done; and 
(5) stating the name of the accused, if known, and if not known, 


designate the accused by any name or description by which he ean be 
identified with reasonable certainty. 

(d) If the charge is by information or indictment, it shall include 
endorsed thereon, the names of the witnesses for the state, if known. 

(e) If the charge is by complaint it shall be signed on oath by a per- 
son having knowledge of the facts or by the county attorney; if by in- 
formation, it shall be signed by the county attorney or by his deputy; if 
by indictment, it shall be signed by the foreman of the grand jury. 

(f) If the charge is by information or indictment it must be recorded 
by the clerk within five (5) days after the same is filed, in a book to be 
kept for that purpose. The judge must compare the record with the original 
indictment or information and certify the correctness thereof. In case 
the original is lost or destroyed, the defendant may be tried upon a copy 


taken from the record, and certified by the clerk. 


History: En. 95-1503 by Sec. 1, Ch. 196, 
LL. 1967. 


Cross-References 


Forgery, where instrument has been de- 
stroyed or withheld by defendant, plead- 
ing for, sec. 94-6418. 

Form of information and indictment, 
allegation as to partnership property, sec. 
94-6429. 

Larceny or embezzlement, pleading for, 
sec. 94-6420. 

Libel, pleading for, sec. 94-6417. 

Perjury or subornation of perjury, plead- 
ing for, sec. 94-6419. 

Presumptions of law, etc., need not be 
stated in indictment or information, sec. 
94-6414. 

Private statutes, how pleaded, sec. 94- 
6416. 

Selling, exhibiting, etce., lewd and ob- 
scene books, pleading for, sec. 94-6421, 


Bill of Particulars 


In a criminal ease no bill of particulars 
may be required or ordered. State v. Bosch, 
125 M 566, 242 P 2d 477, 487. (This case 
expressly overrules any statement or hold- 
ing to the contrary in State v. Gondeiro, 
82 M 530, 268 P 507; State v. Shannon, 
95 M 280, 26 P 2d 360; State v. Stevens, 
104 M 189, 65 P 2d 612; State v. Hahn, 
105 M 270, 72 P 2d 459; State v. Robin- 
son, 109 M 322, 86 P 2d 265, and any 
other such statements or holdings by this 
court.) 


Common Understanding Rule 


The test of the sufficiency of an infor- 
mation is: would a person of common un- 
derstanding know what is intended to be 
charged? State v. Board, 185 M 139, 337 
P 2d 924. 

The test of the sufficiency of an informa- 
tion is whether the defendant is apprised 
of the charges brought against him and 
whether he will be surprised. State v. 
Bogue, 142 M 459, 384 P 2d 749, overrul- 
ing State v. Hale, 129 M 449, 291 P 2d 
229, 


Essentials in General 


An information stating the proper title 
of court and cause and containing a state- 
ment of the facts constituting the offense, 
charged in ordinary and concise language 
so as to enable a person of common un- 
derstanding to know what was intended, 
is sufficient. State v. Paine, 61 M 270, 273, 
202 P 205. 

Operation in General 


An information need not necessarily 
contain a specific allegation that the pros- 
ecution is conducted in the name and by 
authority of the state, as required by the 
constitution, where it appears from the 
record that it is so conducted, is in the 
proper form and is otherwise sufficient. 
State v. Barry, 45 M 582, 584, 124 P 774. 

Sufficiency of Charge 


An information not objectionable on the 
ground that it did not contain a statement 
of facts constituting the offense in ordi- 
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nary and concise language, or that it was 
not direct and certain in its statements. 
State v. Phillips, 36 M 112, 118, 92 P 299. 

Stating facts, charging a crime, in the 
form of participial clauses, though that is 
a method of pleading not to be commended, 
does not render an information abortive. 
The proper way, however, to make the 
charge is by direct allegation. State v. 
Pemberton, 39 M 530, 532, 104 P 556. 

An information must charge the crime 
alleged to have been committed with cer- 
tainty and precision, setting forth all the 
affirmative facts which constitute a prima 
facie case under the statute charged to 
have been violated. State v. Hem, 69 M 
57, 62, 63, 220 P 80. 


Sufficiency of Charge—Attempted Rape 


Information charging defendant  will- 
fully, unlawfully and feloniously attempt- 
ed to have sexual intercourse with prose- 
cutrix, and forcibly and violently, without 
her consent and contrary to her wishes 
and expressed protest, demanded that 
she submit to sexual intercourse and by 
foree attempted to overcome her and ac- 
complish the act of intercourse, held suf- 
ficient against objections that no overt 
act was charged and intent insufficiently 
alleged. State v. Stevens, 104 M 189, 195, 
65 P 2d 612, overruled on other grounds 
in State v. Bosch, 125 M 566, 589, 242 
baer Ae a oh 


Sufficiency of Charge—Attempting To 
Influence Jurors 


A consolidated information which 
charged the defendant with attempting to 
influence two named jurors in a named 
action was sufficient. State v. Bogue, 142 
M 459, 384 P 2d 749. 


Sufficiency of Charge—Clerical Mistake 
Not Vital 


Information inadvertently charging that 
defendant on a certain day in the year 
“19122” gold intoxicating liquor held not 
to have prejudiced him in any substantial 
right, where evidence of a sale made on 
that day in the year 1922 was admitted 
without objection by defendant and he 
was prepared to meet the charge on the 
assumption that that was the correct 
date, introduced evidence tending to estab- 
lish an alibi and offered no objection to an 
instruction advising the jury that if they 
found that the sale was made on that day 
they must find him guilty. State v. Polich, 
70 M 5238, 526, 226 P 519. 


Sufficiency of Charge—Date of Offense 


A conviction for burglary will not be 
disturbed because it appears it was com- 
mitted on a day prior to that alleged in 
the information, where defendant was not 
prejudiced. State v. Rogers, 31 M 1, 5, 
77°Bs293. 
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Unless time is a material ingredient in 
the offense or in charging the same, it is 
only necessary to prove that it was com- 
mitted prior to the finding or filing of the 
information or indictment. State v. Rogers, 
31 M 1, 4, 77 P 293. 

In a prosecution for homicide, where all 
the evidence showed that, if committed at 
all, the offense was committed on the day 
alleged in the information, the court was 
warranted in charging the jury that it was 
not necessary that the homicide should 
have been committed on the precise date 
laid in the pleading, but it was sufficient 
if it appeared that it had been committed 
prior to the filing of the information. 
State v. Vanella, 40 M 326, 342, 106 P 364. 

If a erime is charged as having been 
committed on one date, while the evidence 
shows that it was done at another time, 
but within the statute of limitations, the 
prosecution does not fail, but there is a 
variance which may be material enough 
to justify a continuance. State v. Gaimos, 
53 M 118, 124, 162 P 596. 

If the information charging rape fixes a 
definite date, and the evidence discloses 
that a mistake occurred in the pleading, 
and that the identical crime charged was 
committed upon another date, but before 
the information was filed, the prosecution 
will not necessarily fail, though defendant 
may be entitled to a continuance because 
of the variance. State v. Gaimos, 53 M 
118, 123, 162 P 596. 

Defendant, convicted of unlawful pos- 
session of intoxicating liquor, was not 
prejudiced by the variance between the al- 
legation in the information that the of- 
fense was committed on the tenth of De- 
cember and the state’s proof of its com- 
mission on the twelfth of the same month. 
State v. Sorenson, 65 M 65, 210 P 752. 

An allegation in an information charg- 
ing murder that the offense was commit- 
ted “on or about” a certain date of a 
given year, held sufficient, such date being 
prior to the date of filing, and since time 
was not an essential ingredient of the of- 
fense, and the exact time is not claimed 
to have been a material ingredient. State 
v. Heaston, 109 M 303, 307, 97 P 2d 330. 


Sufficiency of Charge—False Pretenses 


An information charging an attempt to 
obtain money by false pretenses, though 
defective in form and containing immate- 
rial, averments, is sufficient to sustain a 
conviction, when it is apparent that the 
defendant has suffered no prejudice. State 
v. Phillips, 36 M 112, 118, 92 P 299. 


Sufficiency of Charge—Forgery 


An information which, after charging 
forgery of a promissory note, added that 
defendant, knowing that the instrument 
was false, uttered, passed, and published 
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the same as true and genuine, with intent 
to defraud, ete., was not fatally defective. 
State v. Mitten, 36 M 376, 381, 92 P 969. 


Sufficiency of Charge—Illegal Transpor- 
tation of Liquor 


Neither the time of day, the means of 
conveyance, the particular brand of liquor 
transported nor the termini of the route 
over which it is carried are made constitu- 
ent elements of the completed offense of 
illegal transportation, and therefore an 
information charging that crime is suffi- 
cient without allegations to that effect. 
State v. Dow, 71 M 291, 298, 229 P 402. 


Sufficiency of Charge—Larceny 


Information charging defendant, presi- 
dent of a brokerage firm, with larceny as 
bailee of a sum of money, couched sub- 
stantially in the language of subdivision 
2 of section 94-2701, was sufficient and not 
vulnerable to a general demurrer. State 
v. Lake, 99 M 128, 136, 43 P 2d 627. 


Sufficiency of Charge—Lewd and Las- 
civious Act on Child 


An information under section 94-4106 for 
committing a lewd and lascivious act on a 
child was sufficient although it did not 
allege the age of the defendant. State v. 
Davis, 141 M 197, 376 P 2d 727, 729. 


Sufficiency of Charge—Liquor Laws 


An information charging defendant with 
having permitted a female to be or remain 
in his saloon for the purpose of being 
there supplied with liquor, which alleged 
that defendant was “then and there” the 
owner and manager having charge and 
control, was sufficient to apprise him that 
he was accused of being in control “for 
the time being,” the words used in the 
statute under which the prosecution was 
brought, and was therefore sufficient under 
former section. State v. Conway, 38 M 
42, 43, 98 P 654. 

Where the information charged defend- 
ant with a sale of “certain spirituous 
liquid containing more than one-half of 
one per centum of alcohol by volume 
which was fit for beverage purposes,” but 
the proof showed the sale of moonshine 
whisky, a liquor different from that de- 
seribed in the information, there was a 
variance which, however, was not fatal, it 
appearing that defendant was as fully pre- 
pared to meet the proof made by the 
state as he would have been to meet that 
of the charge contained in the informa- 
tion. State v. Sedlacek, 74 M 201, 208, 239 
P 1002. 

The information in a prosecution charg- 
ing sale of intoxicating liquor to a minor, 
need not specify the particular kind of 
liquor; the allegation that defendant sold 
“eertain intoxicating liquor,” ete., was suf- 
ficient to advise defendant of the charge 


CRIMINAL PROCEDURE 


against him. State v. Baker, 87 M 295, 
298, 286 P 11138. 


Sufficiency of Charge—Manslaughter 


Information which charged the defend- 
ant with manslaughter in the form estab- 
lished in former section and used the 
words “did then and there willfully, wrong- 
fully, unlawfully, knowingly and felonious- 
ly kill one Duane Leslie Egge, a human 
being of the age of five years, contrary” 
was sufficient. State v. Duncan, 130 M 562, 
305 P 2d 761, 763. 

Information for manslaughter was suf- 
ficient. State v. Haley, 132 M 366, 318 P 
2d 1084, 1085. 


Sufficiency of Charge—Murder 


An information for murder should di- 
rectly allege that death resulted from the 
mortal wounds inflicted by defendant. State 
v. Keerl, 29 M 508, 511, 75 P 362. 

If a person of common understanding 
would, from the reading of an information, 
know that the defendant in a given case 
was charged with murder in the first de- 
gree, the defendant will be presumed to 
have had a like knowledge, and be held 
not to have been prejudiced by the use of 
peculiar phraseology in it. State v. Me- 
Gowan, 36 M 422, 425, 93 P 582. 

Allegations sufficient for a common-law 
indictment for murder are sufficient for an 
information under the code, State v. Hayes, 
38 M 219, 221, 99 P 434. 

An information alleging that at a speci- 
fied time and place defendant did “will- 
fully, unlawfully, feloniously, premeditat- 
edly, and of his malice aforethought kill 
and murder” a designated person, is suffi- 
cient to charge murder, though it does not 
set forth facts showing how and by what 
means the actual killing was accomplished. 
State v. Hayes, 38 M 219, 221, 99 P 434, 
See also State v. Nielson, 38 M 451, 454, 
455, 100 P 229; State v. Guerin, 51 M 
250, 257, 152 P 747. 

An information alleging that accused as- 
saulted deceased, violently threw her to 
the ground, and otherwise assaulted her 
until she became unconscious, and then 
permitted her to lie exposed to inclement 
weather, and neglected to provide her with 
necessary clothing and protection, by rea- 
son of which assault and exposure she 
died, charged murder, and the state was 
not bound to elect whether it would pro- 
ceed on the theory of assault, or expo- 
sure, or both. State v. Rees, 40 M 571, 
575, 107 P 893. 

An information charging murder in the 
first degree, otherwise sufficient, was not 
rendered insufficient by the absence of 
the words “a felony,’ after the words 
“murder in the first degree,’ hence the 
insertion of the two words by order of 
court upon complaint that the copy served 
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upon defendant did not contain them did 
not render the information subject to a 
motion to quash. State v. Vuckovich, 61 
M 480, 491, 203 P 491. 

Where two defendants, tried separately, 
had entered into a conspiracy to commit 
robbery by taking incriminating evidence 
from the possession of an officer in the 
perpetration of which the latter was killed 
by one of them, the information against 
the other charging a premeditated killing 
need not set forth the facts constituting 
the crime of robbery or allege that in the 
attempt to commit the latter crime the 
homicide was committed. State v. Bolton, 
65 M 74, 80, 212 P 504. 


Sufficiency of Charge—Name of County 


Where, in an information for murder, 
the only mention of the county in which 
the crime was committed appeared in the 
caption describing the court in which, and 
the officer by whom, the charge was pre- 
ferred, while in the charging part of the 
document the word “county” was not used 
at all, and the only reference words found 
there were in the expression “then and 
there,” the first of which referred to a 
preceding date alleged as the date of the 
crime, while the latter indicated some 
place, not described, where the defendant 
then was, it was held that, in the absence 
of an expression such as “in the county 
aforesaid” or “said county,” thus referring 
to the caption, the information did not al- 
lege the county in which the offense had 
been committed, and was fatally defective. 
State v. Beeskove, 34 M 41, 50, 85 P 376. 

The charge in the information that the 
seditious language alleged to have been 
used by defendant was uttered in M. coun- 
ty was a sufficient allegation of the place. 
State v. Fowler, 59 M 346, 352, 196 P 992. 

An information which charged that de- 
fendant at the county of M., state of 
Montana, “then and there being, then and 
there did willfully, ete., possess” certain 
liquor, ete., was not open to the objec- 
tion that it failed to allege that the act 
was committed in M. county, “then” re- 
ferring to the time and “there” to that 
county. State v. Polich, 70 M 523, 526, 
226 P 519. 


Sufficiency of Charge—Name of Parties 


An information against one George How- 
ard, alias James Howard, alias Joe Kirby 
was sufficient, the information having 
charged his prior conviction, and the dif- 
ferent names being for purpose of iden- 
tifying him as the person previously con- 
victed. State v. Howard, 30 M 518, 520, 
77 P 50. 


Sufficiency of Charge—Name of Victim 


Where a defendant was convicted of 
crime upon an information stating the 
name of the injured person as “Frank 
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Rex,” whereas his own testimony showed 
that it was “Frank Rock,’ and there was 
not any showing that he was named or had 
been known as Frank Rex, it was held 
that, the names being unlike in sound or 
spelling, and the information having failed 
to disclose any description which made it 
at all certain that “Frank Rex” and 
“Frank Rock” were one and the same per- 
son, the variance was fatal to conviction. 
State v. Lee, 33 M 203, 205, 83 P 223. 


Sufficiency of Charge—Officer Signing 


A deputy county attorney may present 
an information in his own name; hence the 
fact that an information was signed by 
him instead of by the county attorney did 
not render it invalid; at most his act, while 
perhaps improper from an ethical stand- 
point, was no more than an irregularity 
which could not affect appellant’s substan- 
tial rights and was therefore insufficient 
to warrant reversal. State v. Larson, 75 
M 274, 276, 243 P 566. 


Sufficiency of Charge—Perjury 


If an information for perjury sets forth 
the substance of the matter in respect to 
which the offense was committed, in what 
court and before whom the oath alleged 
to have been false was taken, and that the 
court or the person before whom it was 
taken had authority to administer it, with 
proper allegations of the falsity of the 
matter on which perjury is assigned, it is 
sufficient. State v. Jackson, 88 M 420, 
428, 293 P 309. 


Sufficiency of Charge—Person Injured 


While a mistake in the name of the per- 
son injured is not to be deemed material, 
if the injury is so described in other re- 
spects as to identify it, yet if it is not so 
identified by the evidence as that it can 
be said to be the same, there is such a vari- 
ance as amounts to a failure of proof, and 
the conviction cannot be sustained. State 
v. Moxley, 41 M 402, 409, 110 P 83. 


Sufficiency of Charge—Robbery 


It is sufficient in an information for 
robbery, to charge that the taking was 
accomplished “with” force and fear, in- 
stead of “by means of force and fear.” 
The word “with,” in this connection, is 
equivalent to the expression “by means 
of.” State v. Pemberton, 39 M 530, 532, 104 
P 556. 

An information for robbery is sufficient, 
with respect to the crime, if it enables 
a person of ordinary understanding to 
know what is intended to be charged. 
State v. Pemberton, 39 M 530, 532, 104 P 
556. 


Sufficiency of Charge—Sedition 


An information charging sedition, in 
that defendant knowingly, unlawfully, etc., 
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uttered and published disloyal, profane, 
violent, scurrilous, contemptuous, and abu- 
sive language concerning the soldiers and 
the uniform of the United States army, 
was defective for failure to set out the 
specific words characterizing his remarks 
as disloyal, contemptuous, etc. State v. 
Wolf, 56 M 493, 499, 185 P 556. 

An information charging a violation of 
the sedition act is sufficient in stating 
that the defendant had said that the Amer- 
ican soldiers “would act in the same way 
and commit the same atrocities as have 
been reported of the German soldiers,” 
without setting out the atrocities reported 
to have been committed by the German 
soldiers. State v. Wyman, 56 M 600, 607, 
4 wok iid Sah ak 

An information in charging the crime of 
sedition is fatally defective on the ground 
of uncertainty where it is alleged that the 
offense consists of the statement that “she 
wished the people would revolt and that 
she would shoulder a gun and get the 
president the first one,’ for the reason 
that a presumption must be indulged in to 
determine whether the defendant meant the 
people or the president of the United 
States or the people or president of some 
other country. State v. Smith, 58 M 567, 
572, 194 P 131. 

An information charging one with sedi- 
tious utterances should set forth the fact 
whether the words were uttered in private 
conversation with a single person or from 
a public platform, or were disseminated 
through the medium of printed articles. 
State v. McGlynn, 60 M 416, 420, 199 P 708. 


Sufficiency of Charge—Theft 


Under provision that an information 
charging a criminal offense must contain 
a statement of the facts constituting the 
crime in ordinary and concise language 
so as to enable a person of common un- 
derstanding to know what is intended, held, 
that an information charging defendant 
with stealing “five Ford wire wheels and 
tires” was sufficient to advise him that 
five wire wheels and tires for a Ford au- 
tomobile were the articles charged to have 
been stolen, and therefore sufficient to en- 
able him to prepare for his defense. State 
v. Dimond, 82 M 110, 112, 265 P 5. 


Sufficiency of Charge—Time of Offense 


An indictment for rape, which charges 
the commission of the offense “on or 
about” a certain day, sufficiently states the 
time. State v. Thompson, 10 M 549, 557, 
27 P 349. 


Sufficiency of Charge—Unlawful Sale of 
Drug 

Information charging unlawful sale of 
morphine hydrochloride held sufficient. 
State v. Brennan, 89 M 479, 487, 300 P 
273. 
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Superfluous Words or Sentences Held 
Immaterial 


Superfluous words or sentences inserted 
in an information charging crime may be 
treated as surplusage and disregarded, if, 
without such words and sentences, it sufi. 
ciently charges the offense alleged to have 
been committed. State v. McGowan, 36 
M 422, 427, 93 P 552. 


Technical Error 


Query, as to whether the rule, that “er- 
ror appearing, prejudice will be presumed,” 
as announced prior to the adoption of the 
codes in 1895 was abrogated by sections 
declaring that no judgment shall be held 
invalid for mere technical errors not af- 
fecting the substantial rights of the de- 
fendant. State v. Gordon, 35 M 458, 466, 
90 P1738. 


Where, under the evidence submitted at 
a trial for assault in the second degree, 
the defendant might have been convicted 
of assault in either the second or third de- 
gree, but was found guilty of the lower 
degree, the judgment will not be reversed 
for a purely technical error in giving an 
instruction. State v. Tracey, 35 M 552, 
555, 90 P 791. 


A judgment of conviction will not be 
reversed for error in the trial proceed- 
ings, unless it has prejudiced, or tended 
to prejudice, the defendant in respect to 
a substantial right. State v. Rhys, 40 
M 131, 134, 105 P 494. 


When It Is Proper To Allow Endorse- 
ment After Filing 


Where defendant’s attorney knew of a 
witness against defendant, but failed to 
discover the nature and extent of his po- 
tential testimony, assuming he would not 
be discovered, it was not reversible error 
to permit the witness’ name to be en- 
dorsed on the information the day of the 
trial, nor to permit the witness to testify, 
since the elements of surprise and unfair 
advantage were lacking under the eireum- 
stances. State v. Cooper, 146 M 336, 406 
P 2d 691. 


When Refusal of Continuance not Prej- 
udicial 


Where defendant, charged with commit- 
ting lewd and lascivious acts upon a fe- 
male child of the age of nine years, had 
been notified by the county attorney after 
plea and the day before the trial that he 
intended to prove that the offense was 
committed about a week later than charged 
in the information and the court denied 
his motion for continuance, such refusal 
was not prejudicial error since time is not 
a material ingredient of the offense. State 
vi Kocher, 112«M.) 5115»518,.119 P 2a035. 
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When Variance Not Reversible Error 


While defendant was furnished a bill of 
particulars showing that while the infor- 
mation charged the violation of the liquor 
law on a certain date, the state would 
rely on proof of a sale made on a dif- 
ferent date and during the trial the 
court inquired of him whether he had been 
taken by surprise, and he declined to state 
that he was surprised and did not ask 
for a continuance, he was in no position 
to claim prejudice by the introduction of 
proof relating to a sale made on the latter 
date, he not having been injured by the 
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variance, if any. State v. Knilans, 69 M 
8, 13, 220 P 91. 


Where Offense Incorrectly Named, Not 
Fatal to Pleading 


The general rule is that when the facts, 
acts and circumstances are set forth with 
sufficient certainty to constitute an of- 
fense, it is not a fatal defect that the 
complaint gives the offense an erroneous 
name; the name of the crime is controlled 
by the specific acts charged, and an er- 
roneous name of the charge does not 
vitiate the complaint. State v. Schnell, 107 
M 579, 585, 88 P 2d 19. 


DECISIONS UNDER FORMER LAW 


Bill of Particulars 


Where one charged with crime deems 
the information too indefinite or uncertain 
he has the privilege of demanding a bill 
of particulars to supply the deficiency. 
Modern tendency of criminal procedure 
has been toward simplification. State v. 
Summers, 107 M 34, 35, 79 P 2d 560. 

Where an inquest had been held a year 
prior to trial in a prosecution for man- 
slaughter for the killing of a pedestrian 
by reckless driving, the court could pre- 
sume that the coroner had complied with 
the law as to the transcript of the testi- 
mony}; which was available for defendant’s 
inspection for the desired information, held, 
denial of defendant’s motion for a bill of 
particulars not an abuse of the court’s 
discretion. State v. Robinson, 109 M 3822, 
327, 96 P 2d 265. 

As against the contention that a bill of 
particulars may not be resorted to for the 
purpose of perfecting a defective informa- 
tion, held, that such is the rule, but the 
bill may be resorted to for the purpose of 
clarifying the general terms of the in- 
formation. A bill of particulars performs 
a funetion for the information similar to 
that of a definition for a word; it is de- 
signed for use where the information is 
sufficient, on demurrer, and, in the sound 
discretion of the court and in furtherance 
of justice, to give accused fair notice of 
what he is called on to defend, a bill of 
particulars may, on motion of accused, be 
required. State v. Wong Sun, 114 M 185, 
192, 133 P 2d 761. 


Declaratory of the Common Law 


Former section stating what indictment 
or information must contain was but a 
paraphrase of the common-law rules cov- 
ering the requisites of criminal pleading. 
State v. Wolf, 56 M 4938, 496, 185 P 556. 


Endorsement of Witnesses’ Names 


Where the name of a witness known to 
the county attorney at the filing of the 
information was omitted, but there was no 


evidence of bad faith, the court properly 
permitted it to be endorsed on the day 
before trial. State v. Calder, 23 M 504, 
506, 59 P 903. See also State v. Biggs, 
45 M 400, 403, 123 P 410. 

The act of the county attorney in en- 
dorsing, under the directions of the court, 
the names of other witnesses on the infor- 
mation is not error, aS such witnesses were 
subject to be examined whether their 
names were endorsed on the information 
or not. State v. Schnepel, 23 M 523, 524, 59 
P 927. See also State v. Newman, 34 M 
434, 437, 87 P 462; State v. Biggs, 45 M 
400, 403, 123 P 410. 

It is error to deny the county attorney 
the right to examine witnesses because 
their names do not appear on the infor- 
mation, in the absence of a showing on 
the part of the defendant that the county 
attorney did in fact know of their exist- 
ence at the time the information was 
filed. State v. Schnepel, 23 M 523, 525, 
59 P 927. 

A witness in a criminal prosecution may 
not be prevented from testifying because 
his name was not endorsed on the infor- 
mation, where it does not appear from 
the record that the county attorney knew 
of the witness at the time he filed the 
information. State v. Newman, 34 M 434, 
437, 87 P 462. See also State v. Biggs, 
45 M 400, 403, 123 P 410. 

Omission by the county attorney to en- 
dorse the names of material witnesses for 
the state upon an information, as required 
by former statute, either because not 
known to him at the inception of the 
prosecution, or through negligence or ig- 
norance, is not sufficient reason to make 
their testimony inadmissible. State v. Me- 
Donald, 51 M 1, 4, 149 P 279. 

Where a county attorney violated the 
express statutory injunction by endorsing 
the name of a witness as “John Doe Miteh- 
ell,’ whereas he knew his true name to 
be “James Mitchell,” defendant was not 
entitled to a new trial in the absence of 
a showing that he had been prejudiced 
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by the officer’s delinquency. State v. Me- 
Donald, 51 M 1, 7, 149 P 279. 


Even though a county attorney knew 
of witnesses whose names he did not en- 
dorse upon the information at the time of 
its filing, it was still within the discre- 
tion of the trial court to allow them to 
be examined. State v. McDonald, 51 M 1, 
4,149 P 279. 


Provision requiring endorsement of wit- 
ness’ names on information was intended 
as a safeguard to the accused against 
surprise and unfair advantage by the pros- 
ecuting officer, and to serve the same pur- 
pose as a like provision relating to the 
disclosure of the names of witnesses upon 
whose testimony an indictment is found 
and returned by a grand jury. State v. 
MeDonald, 51) Merl.) 54149 9279? 


The purpose of former section requiring 
endorsement of witnesses’ names on infor- 
mation was to advise the defendant, so 
far as reasonably possible, of the witnesses 
known to the county attorney when the 
information was filed, whom the state in- 
tended to call against him, in order that 
he might have the opportunity to make 
inquiry with respect to them and prepare 
himself to meet their testimony. State v. 
McDonald, 51 M 1, 4, 149 P 279. See also 
State v. Gaimos, 53 M 118, 121, 162 P 596. 


While section, requiring the county at- 
torney to endorse the names of all wit- 
nesses known to him upon an information 
at the time of its filing, did not require 
the names of subsequently discovered wit- 
nesses to be so endorsed, he should, under 
former law, have done so, to avoid com- 
plaint that the accused did not have suf- 
ficient opportunity to meet the testimony 
of witnesses of whom he had no knowl- 
edge; concealment of names of material 
witnesses might, on a proper showing, 
have constituted prejudice. State v. Har- 
kins, 85 M 585, 281 P 551. 


Where a county attorney at the time 
of filing an information did not know 
that a certain person would be a witness 
and therefore did not endorse his name 
thereon, his application to permit him to 
make the endorsement at the beginning of 
the trial, held to have been properly grant- 
ed. State v. Harkins, 85 M 585, 281 P 551; 
etatvegvesGaliney, +106 M310, 313,.77«P 
2d 398. 


Former statute requiring county attor- 
ney to endorse names of state’s witnesses 
on an information at the time it was 
filed, if they were known, did not prevent 
state from using witnesses whose names 
were not so endorsed. Held, in the instant 
case, that defendant could not have been 
prejudiced because of previous showing, 
and situation was not one wherein there 
had been a concealment of incriminating 
evidence, but designed for rebuttal and 
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corroboration. State v. Akers, 106 M 43, 
54, 74 P 2d 1138. 

Reason for former statutory require- 
ment that names of witnesses be endorsed 
on the information was to safeguard de- 
fendant against surprise and unfair ad- 
vantage. There was no unfair advantage 
taken of defendant when the county at- 
torney endorsed the name of a witness 
after impaneling a jury because he did 
not know of the existence of the witness 
at the time when the information was 
filed and gave notice to the defendant’s 
attorney at that time and offered to agree 
to a reasonable delay in the trial in order 
that the defendant could examine the wit- 
ness and secure evidence to meet his testi- 
mony. State v. Phillips, 127 M 381, 264 
P 2d 1009; 1015: 

Purpose of former section requiring en- 
dorsement of witnesses’ names on informa- 
tion at time of filing was to protect 
accused from surprise and unfair advan- 
tage and to afford him a fair opportunity 
to defend himself adequately. State v. 
Cooper, 146 M 336, 406 P 2d 691. 

Under former statute requiring endorse- 
ment of witnesses’ names on information 
at time of filing, it was not reversible error 
to permit endorsement on day of trial 
and to allow the witness to testify where 
defense attorney knew of the witness 
but failed to discover the nature and ex- 
tent of his potential testimony; under the 
circumstances the elements of surprise and 
unfair advantage were lacking. State v. 
Cooper, 146 M 336, 406 P 2d 691. 


Endorsement of Witnesses’ Names—De- 
fendant’s Wife 


Where the name of defendant’s wife was 
endorsed on the information among the 
hames of the witnesses for the state, over 
his objection that she was incompetent, 
but on the trial she was excluded from 
testifying, on a renewal of the objection, 
defendant was not prejudiced by being 
compelled to object to her competency be- 
fore the jury. State v. Sloan, 22 M 293, 
297, 56 P 364. See also State v. Biggs, 
45 M 400, 403, 123 P 410. | 


Language of Statute—Bill of Particulars 


Ordinarily, an information charging a 
public offense in the language of the stat- 
ute is sufficient; if deemed insufficient as 
to details and facts, the remedy of de- 
fendant was formerly by way of a request 
for a bill of particulars. State v. Hahn, 
105 M 270, 273, 72 P 2d 459. 


Larceny 


Former provision that indictment or in- 
formation was sufficient if it could be 
understood therefrom that offense was 
committed or triable within court’s juris- 
diction had no application to an informa- 
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tion charging larceny. State v. De Wolfe, 
29 M 415, 422, 74 P 1084, overruled on 
other grounds in State v. Penna, 35 M 535, 
546, 90 P 787. 


Purpose 


Former sections governing forms and 
rules of pleading and sufficiency and form 
of indictments and informations were in- 
tended to relax the technical rules which 
prevailed at the common law, and to sim- 
plify the procedure to the end that regard 
to substance rather than form should be 
the rule of interpretation. State v. Brown, 
38 M 309, 312, 99 P 954. 


Sufficiency of Charge 


An information charging illegal trans- 
portation of intoxicating liquor in the 
language of the statute, that defendant 
“at the county of M. did willfully, wrong- 
fully and unlawfully transport certain in- 
toxicating liquors,” ete., was sufficient as 
against the contention that it was fatally 
defective for failure to charge that the 
offense was committed within the jurisdic- 
tion of the court; if deemed insufficient it 
was the duty of defendant to apply for a 
bill of particulars in advance of the trial. 
State v. Redmond, 73 M 376, 378, 237 P 
486. 


Sufficiency of Charge—Secreting Public 
Record 


Where an indictment for secreting a 
publie record alleged that defendant, be- 
ing an officer and having in his custody a 
certain publie record, and which said rec- 
ord came into and was in his hands, and 
was by him feloniously secreted, and de- 
fendant contended that the charging part 
was an unfinished sentence, and that the 
allegation respecting secretion was merely 
descriptive of the record, the offense was 


95-1504. Joinder of offenses and of defendants. 
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charged with “such a degree of certain- 
ty” that judgment might be pronounced 
according to the right of the case, under 
former section governing sufficiency. State 
v. Bloor, 20 M 574, 582, 52 P 611. 


Sufficiency of Charge—Time of Offense 


Under the Prohibition Act it was a pub- 
lic offense to possess liquor unlawfully at 
any time, hence time was not an ingre- 
dient of the offense within the meaning 
of former section, providing that the pre- 
cise time at which it was committed need 
not be stated in the information, it being 
sufficient if it is alleged that its commis- 
sion occurred at any time before filing 
thereof, except where the time is a mate- 
rial ingredient in the offense. State v. Ter- 
ry, 77 M, 297299, 250 P 612. 


Technical Error 


A remark of the trial judge in passing 
upon an objection to a question asked a 
witness for the defense in a criminal cause 
to the effect: “I don’t think that is very 
material; let him answer,” while improper, 
held technical error under former statute, 
and nonprejudicial when considered in con- 
nection with the particular circumstances. 
State v. Cassill, 71 M 274, 283, 229 P 716. 


When Bill of Particulars Available 


Where defendant charged with crime 
deems the information too indefinite and 
uncertain he has the privilege of applying 
for a bill of particulars, and where it is 
apparent that by reason of the too gen- 
eral character of the charge defendant 
may have difficulty in preparing his de- 
fense, the trial court should ineline to- 
ward granting the motion for such a bill. 
State v. Stevens, 104 M 189, 198, 65 P 
2d 612. 


(a) An indictment, 


information, complaint or accusation may charge two (2) or more different 
offenses connected together in their commission, or different statements of 
the same offense or two (2) or more different offenses of the same class 
of crimes or offenses, under separate counts, and if two (2) or more in- 
dictments, informations, complaints or accusations are filed in such cases 
in the same court, the court may order them to be consolidated. Allega- 
tions made in one count may be incorporated by reference in another 
count. The prosecution is not required to elect between the different 
offenses or counts set forth in the indictment, information, complaint or 
accusation, but the defendant may be convicted of any number of the 
offenses charged, and each offense of which the defendant is convicted must 
be stated in the verdict or the finding of the court; provided, that the 
court in which the ease is triable, in the interests of justice and for good 
cause shown, may in its discretion order that the different offenses or 
eounts set forth in the indictment, information, complaint and accusation 
be tried separately or divided into two (2) or more groups and each of 
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said groups tried separately. An acquittal of one (1) or more counts shall 
not be deemed an acquittal of any other count. 


(b) Two (2) or more defendants may be charged in the same indict- 
ment or information if they are alleged to have participated in the same 
series of acts or transactions constituting an offense or offenses. Such 
defendants may be charged in one (1) or more counts together or sep- 
arately and all of the defendants need not be charged in each count. 


(c) If it appears that a defendant or the state is prejudiced by a 
joinder of related prosecutions or defendants in a single charge or by 
joinder of separate charges or defendants for trial the court may order 
separate trials, grant a severance of defendants, or provide any other 


relief as justice may require. 


History: En. 95-1504 by Sec. 1, Ch. 196, 
L. 1967. 


Cross-References 


Discharging defendant that he may be a 
witness for the state or for his co-defend- 
ant, effect of such discharge, secs. 94-7206 
to 94-7208. 


Former Jeopardy 


Where the defendant was charged with 
twenty-two counts of statutory rape and 
convicted on nine of the counts, it was 
proper that each charge be set forth in a 
separate count in the information and 
there was no violation of state or federal 
constitutional guaranty against double 
jeopardy. State v. Boe, 143 M 141, 388 P 
2d 372. 

Information in five counts, three of 
which alleged larceny of more than one 


cow, did not violate “former jeopardy” 
provision of constitution in that each 
count states a separate offense and in 
view of grand larceny statute which makes 
the theft of each separate animal a sepa- 
rate and distinet offense and in view of 
statute providing for joinder of offenses 
which permits an information to charge 
more than one offense in separate counts. 
State v. Johnson, 149 M 173, 424 P 2d 728. 


Waived by Failure To Demur 


Any objection to the inclusion in one 
count of the statement of different forms 
of the same offense must be made in the 
district court, and before plea. The ob- 
jection that the information charges two 
offenses is waived by a failure to demur. 
State v. Mahoney, 24 M 281, 285, 61 P 
647. 


DECISIONS UNDER FORMER LAW 


What Constitutes Two Offenses 


An information charging forgery in two 
counts, the first by the false making of 
the instrument, and the second by utter- 
ing it, is not vulnerable to attack by de- 
murrer for charging two offenses, the 
inhibition of former section that the in- 
dictment or information must charge but 
one offense, being directed to pleadings 
which charge more than one distinct of- 
fense and not to one which in each of two 
counts charges the same offense. State v. 
Mitton, 37 M 366, 370, 96 P 926. See First 
Nat. Bank of Miles City v. Barrett, 52 
M 359, 365, 157 P 951. 


95-1505. Amending the charge. 


Former provision permitted only one of- 
fense to be charged in information, and 
conviction could be had for that offense 
only; different acts of the same sort might 
be proved for purpose of corroboration. 
State v. Gaimos, 53 M 118, 124, 162 P 596. 

An information against a defendant for 
knowingly and without consideration tak- 
ing or receiving from a prostitute any of 
her earnings, and also with living upon 
the earnings of a prostitute, charged two 
distinct offenses in violation of former 
statute. State v. Kanakaris, 54 M 180, 
182, 169 P 42. 


(a) A charge may be amended in 


matters of substance at any time before the defendant pleads, without 


leave of court. 


(b) The court may permit any charge to be amended as to form at 


any time before verdict or finding if no additional or different offense is 
charged and if the substantial rights of the defendant are not prejudiced. 
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(c) No charge shall be dismissed because of a formal defect which 
does not tend to prejudice a substantial right of the defendant. 


History: En. 95-1505 by Sec. 1, Ch. 196, 
L. 1967. 


Amendment of Information 


Under former section, an information 
could be amended in matter of substance 
or form at any time before the defend- 
ant pleaded, without leave of court, but 
after plea it could be amended as to form 
only when it could be done without prej- 
udice to the rights of defendant, and as 
to substance not at all. State v. Fisher, 
79 M 46, 49, 254 P 872. 


Under former statute held, that where 
defendant was charged by information 
with a misdemeanor (liquor violation) and 
some four months after plea of not guilty 
the county attorney was permitted, over 
objection, to amend the information by 
adding a charge of prior conviction there- 
by changing the grade of the offense from 
a misdemeanor to a felony—a matter of 
substance—the action of the court in al- 
lowing the amendment constituted error, 
the fact that defendant after amendment 
Was rearraigned and pleaded over not 
changing the rule. State v. Fisher, 79 M 
46, 49, 254 P 872. 


When the new trial was granted after 
defendant was convicted and served about 
a month in the state prison in a prosecu- 
tion for the larceny of one of four colts, 
held that, the information could have 
been amended by leave of court to charge 
the same offense, without violating any 
right of defendant and without the right 
of defendant to plead former jeopardy. 
State v. Aus, 105 M 82, 87, 69 P 2d 584. 

Where court allowed state to amend in- 
formation charging defendant with incest 
by changing “fornication” to “adultery” 
there was no substantial change in the 
charge and only touched a matter of form. 
Whether the defendant was married or 
unmarried at the time is not a material 
ingredient of the offense. In either event 
the defendant is guilty, if the intercourse 
charged is proved. State v. Kuntz, 130 M 
126, 295 P 2d 707, 710. 

The filing of second information, alleg- 
ing same facts as contained in first in- 
formation, was in fact an amendment in 
a matter of substance of the first infor- 
mation in violation of defendant’s rights 
under statute proscribing amendments in 
a matter of substance, which defendant, 
represented by competent counsel, waived 
for failure to raise timely objection and 
which defect could have been rectified in 
the first instance if the prosecuting attor- 
ney had availed himself of the statute 
providing for the dismissal of information 
by having the first information dismissed 


and then filing a second information. 
Gransberry v. State, 149 M 158, 423 P 
2d 853. 


Amendment of Information—Name of 
Victim 

An information for the crime of rob- 
bery may be amended at the close of the 
testimony for the state, so as to change 
the name of the person from whom it is 
alleged the property was feloniously taken. 
State v. Oliver, 20 M 318, 321, 50 P 1018. 


Apex Juris Not Sufficient To Reverse 


Where no substantial right of the de- 
fendant has been disregarded, a mere apex 
juris is not sufficient cause for the reversal 
or modification of the judgment. State v. 
Connors, 27 M 227, 229, 70 P 715. 


Clerical Hrror 


Information inadvertently charging that 
defendant on a certain day in the year 
“19122” sold intoxicating liquor held not 
to have prejudiced him in any substantial 
right, where evidence of a sale made on 
that day in the year 1922 was admitted 
without objection by defendant and he was 
prepared to meet the charge on the as- 
sumption that that was the correct date, 
introduced evidence tending to establish 
an alibi and offered no objection to an 
instruction advising the jury that if they 
found that the sale was made on that day 
they must find him guilty. State v. Polich, 
70 M 5238, 526, 226 P 519. 


Form 


The statute authorizes an information 
to be amended as to form; thus, an in- 
formation charging “the malicious de- 
struction of property” may properly be 
amended by substituting the word “burn- 
ing” for the word “destruction.” State v. 
Sieff, 54 M 165, 168, 168 P 524. 


Prior Conviction Charged 


Where the state on the day of trial 
filed an amended information changing the 
charge from robbery to robbery and a 
prior conviction of forgery, and the de- 
fendant was given no opportunity to either 
admit or deny the previous conviction, 
such amendment was substantive, increased 
the minimum penalty, and was reversible 
error. State v.. Knight, 148 M 27, 387 
Pad 22: 


Sufficiency of Charge 


The fact that an amendment was in 
fact made does not affect the sufficiency 
of the information, if the same was suf- 
ficient before the addition was made. State 
v. Davis, 141°M/;197, 876nP 2d: \727, 729. 
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Sufficiency of Charge—Misspelling 


An information alleging that defendant 
feloniously, willfully, and of his ‘delib- 
eratedly” premeditated malice aforethought 
committed the homicide in question, was 
not fatally defective because of the mere 
misspelling of the word “deliberately.” 
State v. Lu Sing, 34 M 31, 35, 85 P 521. 


Technical Error 


A technical error in pleading a prior 
conviction in another state will not work 
a reversal if the punishment imposed does 
not exceed the proper limit. State v. Pais- 
ley, 36 M 237, 248, 92 P 566. 


Time and Place Are Essential 


While in this state much of the par- 
ticularity required at the common law has 
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been dispensed with, and no defect or 
imperfection in form, which does not prej- 
udice the substantial rights of the defend- 
ant, can affect a judgment of conviction, 
still time and place are essential elements, 
and must be so alleged as to enable a 
person of common understanding to know 
what is intended by the charge. State v. 
Beeskove, 34 M 41, 50, 85 P 376. 


Waiver of Objection 


Where, after plea of not guilty, county 
attorney asked permission to amend infor- 
mation and counsel for defendant stated 
there was no objection, any objection to 
the amendment of the information to in- 
clude a prior conviction was waived. State 
ex rel. Treat v. District Court, 122 M 249, 
200 P 2d 248. 


DECISIONS UNDER FORMER LAW 


Amendment of Information 


Former statute permitting amendment of 
indictment or information on trial where 
variance as to time, place, person or thing 
appeared was constitutional and conferred 
power on court to grant permission to the 
county attorney in a prosecution under 
the liquor law to amend the information 
at the close of the state’s case by changing 
the date on which the offense was charged 
to have been committed. State v. Terry, 
77 M 297, 298, 250 P 612. 


Sufficiency of Charge 


Under former section making all forms 
of pleading and rules by which sufficiency 
of pleadings is to be determined those 
prescribed by code, an information . was 
sufficient where it conformed substantially 
to statutory form and rules and where 
there was no imperfection in matter or 
form thereof tending to the prejudice of 
a substantial right of the defendant on 
its merits. State v. Stickney, 29 M 523, 
528, 75 P 201. 


95-1506. Prior conviction. When the state seeks increased punishment 


of the accused as a prior convicted felon under section 94-4713, notice of 
that fact must be given in writing to the accused or his attorney before 
the entry of a plea of guilty by the accused, or before the case is called 
for trial upon a plea of not guilty. Such notice must conform to the fol- 
lowing provisions: 

(a) The notice must specify the prior convictions alleged to have 
been incurred by the accused. 

(b) The notice and the charges of prior convictions contained therein 
shall not be made public nor in any manner be made known to the jury 
before the jury’s verdict is returned upon the felony charge provided 
that if the defendant shall testify in his own behalf he shall nevertheless 
be subject to impeachment as provided in section 93-1901-11, R. C. M. 1947, 
as amended. 

(c) If the accused is convicted upon the felony charge, the notice, 
together with proper proof of timely service, shall be filed with the court 
before the time fixed for sentence. The court shall then fix a time for 
hearing with at least three (8) days’ notice to the accused. 

(d) The hearing shall be held before the court alone. If the court 
finds any of the allegations of prior conviction true, the accused shall be 
sentenced under the provisions of section 94-4713. 

History: En. 95-1506 by Sec. 1, Ch. 196, 


L. 1967; amd. Sup. Ct. Ord. 11450-2-3-4, 
Oct. 10, 1968, eff. Dec. 1, 1968. 


Cross-References 


Second offense, how punished after con- 
viction of former offense, sec. 94-4713. 
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Amended Information 


Where the state on the day of trial filed 
an amended information changing the 
charge from robbery, to robbery and a 
prior conviction of forgery, and the de- 
fendant was given no opportunity to 
either admit or deny the previous convie- 
tion, such amendment was substantive, in- 
creased the minimum penalty, and was 
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reversible error. State v. Knight, 143 M 
27, 387 P 2d 22, 


Not Retroactive 


The statute precluding disclosure to the 
jury, in a criminal proceeding, of any 
prior convictions does not apply retro- 
actively to a criminal trial prior to the 
effective date of the statute. State v. Gray, 
— M —,, 447 P 2d 475. 


DECISIONS UNDER FORMER LAW 


Plea of Guilty 


Former statute providing that jury 
should determine whether accused has been 
previously convicted contemplated that the 
answer to charge or allegation of prior 
conviction should be an admission or de- 
nial, but a plea of guilty was an ad- 
mission of the charge. State ex rel. Treat 
v. District Court, 122 M 249, 200 P 2d 
248, 249. 


Plea of Not Guilty 


Contention of petitioner for writ of ha- 
beas corpus that his confinement was il- 
legal because information was amended 


before trial to charge a previous convic- 
tion of a felony and that while he entered 
a plea of not guilty to such charge of 
previous conviction the jury made no ref- 
erence to it in their verdict, as required 
by statute, was completely false, where 
the verdict stated that the jury found 
defendant guilty of lewd and lascivious 
act upon a child, as alleged in the in- 
formation, and found the charge of pre- 
vious lewd and lascivious acts upon a 
child as alleged in the information true 
and left the fixing of his punishment to 
the court. In re Davis’ Petition, 139 M 
622, 365 P 2d 948, 949. 


CHAPTER 16 


ARRAIGNMENT OF DEFENDANT 


Section 95-1601. Arraignment defined. 


95-1602. Place of arraignment. 

95-1603. Presence of defendant. 

95-1604. Bringing defendant into court. 

95-1605. Joint defendants. 

95-1606. Procedure on arraignment. 

95-1607. Time allowed to answer. 

95-1608. Irregularity of arraignment. 
95-1601. 


Arraignment defined. Arraignment is the formal act of call- 


ing the defendant into open court to answer the charge against him. 


History: En. 95-1601 by Sec. 1, Ch. 196, 
L. 1967. 


95-1602. Place of arraignment. The defendant shall be arraigned in 
the court in which the indictment, information or complaint is filed, unless 
before arraignment the cause has been removed to another court, in which 
ease he shall be arraigned in that court. 


History: En. 95-1602 by Sec. 1, Ch. 196, 
L. 1967. 


95-1603. Presence of defendant. If the offense charged is a felony, 
the defendant must be personally present for arraignment; but if a mis- 
demeanor, he may appear by counsel. 

History: En. 95-1603 by Sec. 1, Ch. 196, 
L. 1967. 
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95-1604. Bringing defendant into court. The court may direct any 
official who has custody of the defendant to bring him before the court to 
be arraigned. 


History: En. 95-1604 by Sec. 1, Ch. 196, 
L. 1967. 


95-1605. Joint defendants. Defendants who are jointly charged may 
be arraigned separately or together, in the discretion of the court. 


History: En. 95-1605 by Sec. 1, Ch. 196, 
L. 1967. 


95-1606. Procedure on arraignment. The arraignment in any court in 
this state must be conducted in the following manner: 


(a) The arraignment must be in open court. 


(b) The court must inquire of the defendant or his counsel the de- 
fendant’s true name and if the defendant’s true name be given as any 
other than that used in the charge, the court must order the defendant’s 
name to be substituted for the name under which he is charged, and the 
subsequent proceedings must be conducted with the defendant charged 
under that name, but in the discretion of the court the defendant may .also 
be referred to by the name by which he was first charged. 


(c) The court must determine whether the defendant is under any 
disability which would prevent the court in its discretion from proceeding 
with the arraignment. The arraignment may be continued until such time 
as the court determines the defendant is able to proceed. 


(d) The defendant shall be advised by the court as follows: 


(1) Of the nature of the crime charged against him; 

(2) Of the punishment as set forth by statute for the crime charged; 

(3) If the defendant appears for arraignment without counsel the 
court shall advise him of his right to counsel and of his right to assigned 
counsel if he is unable to employ counsel. If counsel is or has been waived 
by the defendant the court shall ascertain if the waiver is or was volun- 
tary before proceeding ; 


(4) Of the time prescribed by statute to enter a plea; 

(5) Of his right to secure bail to release him from custody. 

(e) The court, or the clerk or county attorney under its direction 
must deliver to the defendant a true copy of the indictment, information 
or complaint, including the endorsements thereon and the list of witnesses, 
when required, and read the indictment, information or complaint to the 
defendant, unless the defendant or his counsel waives such reading, and 
ask him whether he pleads guilty or not guilty to the indictment, informa- 
tion or complaint. 

The defendant shall enter a plea of guilty or not guilty to the indict- 
ment, information or complaint. If the defendant refuses to plead to the 
indictment, information or complaint a plea of not guilty must be entered. 

The court may refuse to accept a plea of guilty and shall not accept 
the plea of guilty without first determining that the plea is voluntary with 
an understanding of the charge. 
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(f{) The court must prepare and keep a written record of all arraign- 
ment proceedings. In district courts a verbatim record of all arraignment 
proceedings must be made, preserved and filed with the court. 


History: En, 95-1606 by Sec. 1, Ch. 196, 
L. 1967. 


Conditional Pleas Not Authorized 


Held, under former statutes, that since 
the codes make no provision permitting 
one charged with a eriminal offense to 
enter a conditional plea to the effect that 
he pleads guilty provided the punishment 
imposed be not greater than that designat- 
ed, the court has no authority to receive 
such a plea and its entry is a nullity. 
State v. Dow, 71 M 291, 299, 229 P 402. 


Copy of Information 


Where defendant raised objection that 
copy of information furnished him was 
materially different from the information 
on which he was about to be tried, which 
objection court sustained, and required 
defendant to be furnished with a true 
copy, as required by former statute, a 
refusal of the request constituted revers- 
ible error under this section, the record 
showing that no plea was entered at the 
trial; former provision requiring that ac- 
cused, on arraignment, be given a copy of 
the information meant a true copy. State 
v. De \Wolfe, 29 M 415, 74 P 1084, over- 
ruled on other grounds in State v. Penna, 
35 M 535, 546, 90 P 787. 


Defendant’s Refusal To Plead 


Where the record discloses that the de- 
fendant refused to plead to any charge 
contained in the indictment, statute is suf- 
ficiently complied with by the action of 
the court in ordering a plea of “not guilty 
to all charges contained in the indictment.” 
State v. Clancy, 20 M 498, 502, 52 P 267. 

Where time for entering plea arrived, 
requiring defendant to plead to informa- 
tion, even though in absence of counsel, 
was not error and where defendant stood 
mute, court properly entered a plea of 
not guilty for him. State v. Stevens, 119 
M 169, 172 P 2d 299, 301. 


Endorsements on Information 


It would appear from former section 
that the endorsements on the information 
are not considered part of the information. 
State v. De Lea, 36 M 531, 533, 93 P 814. 


Mandatory Duties on Arraignment 


The provisions of predecessor section 
were mandatory, and it was the duty of 
the district court to inform the defendant 
that he had a right to counsel, that if he 
was without means to employ counsel that 
counsel would be provided for him by the 
state without cost and to inform him of 
the extent of the penalty provided by law; 
the record was required to show that stat- 
utory provisions as to period of time 
between plea and sentence were complied 
with. State ex. rel. Biebinger v. Ellsworth, 
147 M 512, 415 P 2d 728. 


Pleas 


Former provision authorizing four kinds 
of pleas to an indictment or information 
were not applicable in an action for death 
by wrongful act where a violation of the 
statute requiring the use of safety-cages 
in mines was charged. Maronen v. Ana- 
conda Copper Min. Co., 48 M 249, 261, 136 
P 968. 

Defendant was charged with liquor vio- 
lations in four counts; he entered a plea 
of not guilty “to the offense charged.” 
Two counts were dismissed and he was 
found guilty on the remaining two. Held, 
as against the contention that the convic- 
tion cannot be sustained because defend- 
ant never pleaded to the charges contained 
in the two counts on which conviction was 
had but had pleaded only to one offense, 
not ascertained, that his plea to the infor- 
mation as a whole was authorized, and 
therefore sufficient. State v. Grasswick, 77 
M 326, 328, 250 P 613. 


When Motion To Change Plea to Not 
Guilty Properly Denied 


Quaere: Is there a plea of “not guilty 
by reason of insanity”? Where defendant 
pleaded guilty on two charges of murder, 
was sentenced to life imprisonment on 
each, and three years later filed motions 
for leave to withdraw his pleas of guilty 
and substitute pleas of not guilty by rea- 
son of insanity caused by alcoholism, held, 
under the facts and circumstances present- 
ed, that the motions were properly de- 
nied. State v. Hukoveh, 115 M 125, 131, 
139 P 2d 538. 


DECISIONS UNDER FORMER LAW 


Once in Jeopardy 

The plea of “once in jeopardy,” au- 
thorized by former statute, included the 
plea of former conviction or acquittal, 


also authorized by same statute. State v. 
Keerl, 33 M 501, 515, 85 P 862, affirmed 
213 US 135, 53 LEd 734, 29 SCt 469. 
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95-1607. Time allowed to answer. If, on the arraignment, the defend- 
ant requires it, he must be allowed a reasonable time, not less than 
one (1) day, to answer or otherwise plead to the indictment, information 
or complaint. The answer may include appropriate pretrial motions. 

History: En. 95-1607 by Sec. 1, Ch. 196, Time for Entering Plea 


L. 1967. Where time for entering plea arrived, 

requiring defendant to plead to informa- 

Cross-Reference } tion, even though in absence of counsel, 

Defendant’s right to reasonable time for wag not error and where defendant stood 

preparation of trial after plea, see. 95- mute court properly entered a plea of 

1907. not guilty for him. State v. Stevens, 119 
M 169, 172 P 2d 299,301. 


95-1608. Irregularity of arraignment. No irregularity in the arraign- 
ment which does not affect the substantial rights of the defendant shall 
affect the validity of any proceeding in the cause if the defendant pleads 
to the charge or proceeds to trial without objecting to such irregularity. 


History: En. 95-1608 by Sec. 1, Ch. 196, 
L. 1967. 


CHAPTER 17 


PRETRIAL MOTIONS 


Section 95-1701. Defenses and objections which may be raised before trial. 
95-1702. Defenses and objections which must be raised before trial. 
95-1703. Dismissal on motion of court or application of attorney prosecuting. 
95-1704. Time of making motion. 
95-1705. Hearing on motion. 
95-1706. Effect of determination. 
95-1707. Transfer of trial. 
95-1708. Motion for continuance. 
95-1709. Substitution of judge. 
95-1710. Change of place of trial. 


95-1701. Defenses and objections which may be raised before trial. Any 
defense or objection which is capable of determination without the trial 
of the general issue may be raised before trial by motion to dismiss or for 
other appropriate relief. The motion shall state with particularity the 
grounds therefor and the order or relief sought. 


History: Hn. 95-1701 by Sec. 1, Ch. 196, in the new Code of Criminal Procedure 
L. 1967. have been annotated under this chapter. 
oor Only those points which would be decided 

Compiler’s Notes differently under the new code or which 

A number of cases involving former construe a repealed statute are designated 
statutes having no specific counterpart as Decisions Under Former Law. 


95-1702. Defenses and objections which must be raised before trial. 
Defenses and objections based on defects in the institution of the prose- 
ecution or in the complaint, indictment or information other than that it 
fails to show jurisdiction in the court or to charge an offense may be raised 
only before trial by motion to dismiss or for other appropriate relief. The 
motion shall include all such defenses and objections then available to the 
defendant. Failure to present any such defense or objection as herein 
provided constitutes a waiver thereof, but the court for cause shown may 
grant relief from the waiver. Lack of jurisdiction or the failure of the 
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indictment, information, or complaint to charge an offense shall be noticed 
by the court at any time during the pendency of the proceeding. 


History: En. 95-1702 by Sec. 1, Ch. 196, 
L. 1967. 


Amendment of Information 


There was no error in permitting infor- 
mation to be amended to allege prior 
conviction when there was no objection 
by defendant and defendant’s attorney con- 
sented to its filing. State ex rel. Treat 
v. District Court, 122. M 249, 200 P 2d 
248, 


Attacking Charge on Remand 


When a first conviction is set aside the 
defendant is not precluded upon a remand 
for a new trial from attacking the indict- 
ment or information. State v. Hale, 129 
M 449, 291: P 2d 229, 230, overruled on 
another point in 142 M 459, 462, 384 P 
2d 749. (Dissenting opinion, 129 M 449, 
291 P 2d 229, 236.) 


Demurrer 


The objection that the facts stated in 
an information do not constitute a public 
offense may be taken either by demurrer 
or at the trial, under a plea of not guilty, 
or after the trial, in arrest of judgment. 
State v. Smith, 58 M 567, 570, 194 P 131. 


Defendant’s demurrer to the informa- 
tion charging him with the crime of ob- 
taining money by false pretenses on the 
ground that it failed to state a public 
offense was properly overruled by the trial 
court for the reason that the informa- 
tion contained all of the elements of the 
offense of obtaining money by false pre- 
tenses. State v. Lagerquist, — M —, 445 
P 2d 910. 


Demurrer Because Uncertain and Indi- 
rect 


If a charge of crime is not direct and 
certain, it is open to attack on special 
demurrer. State v. Pemberton, 39 M 530, 
533, 104 P 556. 


Demurrer on the Grounds That the Ac- 
tion Is Barred by the Statute of Limita- 
tions 

Where an information for a misdemean- 
or was filed more than one year and ten 
months after alleged offense, and it al- 
leged that, on or about that time, the 
defendant left the state and afterwards 
resided without the state, the defendant 
could properly demur to the information 
on ground that prosecution was barred by 
the statute of limitations. State v. Cle- 
mens, 40 M 567, 571, 107 P 896. 


Defendant was charged with taking and 
using an automobile without the consent 


of the owner, under section 94-3305, 
which makes the offense punishable by 
fine or imprisonment in the county jail, or 
by imprisonment in the state penitentiary 
not exceeding five years. The information 
was not filed until fourteen months after 
the commission of the offense. Held, that 
the district court erred in sustaining a 
demurrer to the pleading on the ground 
that, the offense being a misdemeanor, the 
limitation of one year fixed by section 
94-5703, within which the information could 
be filed had expired, and holding that it 
was without jurisdiction to proceed. State 
v. Atlas, 75 M 547, 549, 244 P 477. 


Dismissal as a Bar 


Dismissal of an information before de- 
fendant is called upon to plead or before 
the jury is impaneled and sworn does not 
bar a subsequent prosecution for the 
same offense. State v. Knilans, 69 M 8, 15, 
220 P 91. 


Dismissal Not Bar in Contempt Proceed- 
ings 


While a contempt proceeding is erimi- 
nal in its nature it is not a criminal prose- 
cution, and where such a proceeding was 
dismissed before hearing without prejudice, 
and a new one was thereafter instituted 
by an attorney as relator, dismissal of 
the first citation did not constitute a bar 
to any further prosecution under former 
statute, and contemnor’s special plea in 
bar was insufficient either to constitute a 
bar or a defense to the proceeding in con- 
tempt. State ex rel. Hall v. Niewoehner, 
116 M 4387, 449, 155 P 2d 205. 


Facts Stated Do Not Constitute a Public 
Offense 


Information charging a violation of 
section 94-1805 (obtaining money under 
false pretenses) which only avers that the 
defendant made a “false” or “fraudulent” 
representation is not sufficient. It must 
expressly allege the facts which made the 
stated pretense false. State v. Hale, 129 
M 449, 291 P 2d 229, 232, distinguished in 
1385 M 449, 453, 340 P 2d 157, 160, over- 
ruled on another point in 142 M 459, 462, 
384 P 2d 749. (Dissenting opinion, 129 
M 449, 291 P 2d 229, 236.) 


Former Jeopardy 


Former section providing that the dis- 
missal of a prosecution for felony is not 
a bar to a second prosecution was not 
decisive of the question of former jeop- 
ardy. State v. Gaimos, 53 M 118, 121, 
162° PP5o6; 
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Defendant charged with sale of intoxi- 
eating liquor to a minor was not placed 
in former jeopardy in violation of section 
18, article III of the Montana constitution, 
by a dismissal of the complaint upon his 
demurrer in justice court without any fur- 
ther proceedings. State v. Moore, 138 M 
379, 357 P 2d 346, 347. 


How To Object to Information on the 
Grounds of Duplicity 


An objection to an information on the 
grounds of duplicity is addressed to the 
jurisdiction of the court rather than to 
the form of the information and may be 
raised by an objection to the introduction 
of evidence and a motion to compel on 
election. State v. Mjelde, 29 M 490, 75 
P.8v. 


Improper Joinder of Counts 


The objection that several offenses are 
improperly united under separate counts 
in an information cannot be raised by a 
motion to require the prosecution to elect 
upon which one count it would rely for 
conviction, but must be taken by demur- 
rer. State v. Marchindo, 65 M 431, 435, 
211 P 1093. 


Motion In Arrest of Judgment 


A motion in arrest of judgment must 
be founded on some defect in the informa- 
tion, and extrinsic evidence cannot be re- 
ceived at a hearing of such motion. State 
v. Tully, 31 M 365, 371, 78 P 760. See 
State v. Van, 44 M 374, 383, 120 P 479; 
State v. Caterni, 54 M 456, 458, 171 P 
284. 

Resort to evidence extrinsic to the in- 
formation to show that it does not accu- 
rately state the facts is not permissible on 
motion in arrest. State v. Caterni, 54 M 
456, 458, 171 P 284. 

The motion in arrest of judgment chal- 
lenges the jurisdiction of the state to 
enact, and of the court to enforce, the 
act under consideration. That question was 
raised, elaborated upon and _ decided 
against the contention here made in State 
v. Kahn, 56 M 108, 182 P 107; State v. 
Schaffer, 59 M 463, 467, 197 P 986. 

The objection that the information does 
not state facts constituting a public of- 
fense is not waived by failure to demur, 
but may be raised by motion in arrest of 
judgment. State v. Wehr, 57 M 469, 188 
P 930. 

A motion in arrest of judgment lies only 
for certain defects on the face of the 
information not waived by failure to de- 
mur; hence where there was no demurrer 
filed and the information was sufficient, 
assignment of error that the trial court 
erred in denying the motion need not be 
considered. State v. Wong Sun, 114 M 
185,199, 133 P 2d 761, 
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Motion Proper Remedy When Informa- 
tion Has Been Filed Without Leave of 
Court 


When an information has been filed 
without leave of court and before the ex- 
amination and commitment of the defend- 
ant, an appropriate remedy is by motion 
to quash, upon the ground that the infor- 
mation was not presented as prescribed by 
law. State v. MeCaffery, 16 M 33, 37, 40 
P 63. 


Order Sustaining Demurrer to Informa- 
tion Constitutes Judgment 


Under former section, an order sustain- 
ing a demurrer to an information consti- 
tuted a judgment, State v. Safeway Stores, 
Ine., 106 M 182, 197, 76 P 2d 81. 


Presence of Unauthorized Person 


Under former statute, the very appear- 
ance of an unauthorized person before the 
grand jury is sufficient to set aside the 
indictments, without a showing of prej- 
udice. State ex rel. Porter v. District 
Court, 124 M 249, 220 P 2d 1035;°1051, 
distinguished in 131 M 254, 261,.309 P 
2d 316, 320. 


Presence of Unauthorized Person—Spe- 
cial Prosecutor Before Grand Jury 


The appearance of “special prosecutor” 
before the grand jury was ground for set- 
ting aside the indictment under former 
statute. State ex rel. Porter v. District 
Court, 124 M 249, 220 P 2d 1035, . dis- 
tinguished in 131 M 254, 261, 309 P 2d 
316, 320. 


Presence While Indictment under Con- 
sideration 


Under former section requiring indict- 
ment to be set aside when a person was 
present during session of grand jury and 
charge was under consideration, the case 
was “under consideration” when witnesses 
were being examined. State ex rel. Porter 
v. District Court, 124 M 249, 220 P 24 
1035, 1044, distinguished in 131 M 254, 
261, 309 P 2d 316, 320. 


Special Plea in Bar 


A special plea in bar to a criminal pro- 
ceeding is but a preliminary matter in 
nowise connected with the trial, since the 
plea must be entered before the accused 
pleads to the merits. State ex rel. Oden- 
wald v. District Court, 98 M 1, 6, 38 P 
2d 269. 


Waiver 


If a defendant, on a second trial, does 
not ask to withdraw the plea of not guilty, 
interposed at the first trial, and have an- 
other and different plea substituted, it is 
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a waiver of any grounds of objection to 
the information which might have been 
properly raised by motion to quash. State 
v. McCaffery, 16 M 33, 37, 40 P 63. 

Failure to move to set aside informa- 
tion on ground that it had not been sub- 
scribed by the county attorney waived the 
objection to the action of the court in per- 
mitting the information to be subscribed 
before demurrer or plea. State v. Peterson, 
24 M 81, 85, 60 P 809. 

Defendant’s failure to raise, by special 
demurrer, the question that an informa- 
tion charged two distinct offenses, con- 
trary to former statute, constituted a 
waiver of such objection. State v. Mahoney, 
24. M 281, 285, 61 P 647; State v. Rodgers, 
40 M 248, 251, 106 P 3. 

By entering his plea without a written 
motion to set aside the information, and 
consenting to go to trial, defendant waived 
his right to question the propriety of pro- 
ceedings prior to the filing of the infor- 
mation. State v. Vinn, 50 M 27, 32, 144 
PI773: 

By pleading to the information without 
interposing a demurrer that the facts 
stated did not constitute a public offense, 
defendant waived objections to its suffi- 
ciency. State v. Fowler, 59 M 346, 352, 
1.96; P. 9923 

By his failure to object to the informa- 
tion charging him with a violation of the 
Prohibition Act, before demurrer or plea, 
on the ground that it was filed prior to a 
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preliminary hearing, defendant waived his 
right to challenge the foundation of the 
information. State v. Sorenson, 65 M 65, 
70, 210 P 752: 


What Is Waived by Motion in Arrest of 
Judgment 


Where an information is attacked in the 
trial court by motion in arrest of judg- 
ment, all questions arising upon alleged 
defects in the information, except that of 
want of jurisdiction and the sufficiency 
of the facts to state a public offense, are 
waived. State v. Pemberton, 39 M 530, 
533, 104 P 556; State v. Fowler, 59 M 346, 
352, 196 P 992. 


When Failure To Object by Motion 
Waives Objection 


Where an accused person pleads to an 
information, without interposing the ob- 
jection, by motion, that, having already 
been prosecuted by indictment, he cannot 
be prosecuted by information, that objec- 
tion is waived. State v. Vinn, 50 M 27, 
33, 144 P 773. 


When Insufficiency Does Not Warrant 
Dismissal 


Insufficiency of the information does not 
warrant a dismissal of the action if in the 
opinion of the court the objection may be 
avoided by an amended information. State 
ex rel. Freebourn v. District Court, 105 
M 77, 81, 69 P 2d 748. 


DECISIONS UNDER FORMER LAW 


A number of cases involving former 
statutes having no specific counterpart in 
the new Code of Criminal Procedure have 
been annotated under this chapter. Only 
those points which would be decided dif- 
ferently under the new Code or which 
construe a repealed statute are designated 
as Decisions Under Former Law. 
before 


Attorney General’s Presence 


Grand Jury 


Former statute providing that indict- 
ment must be set aside when a person 
is permitted to be present during session 
of grand jury did not affect right of the 
attorney general to be present before 
the grand jury. State ex rel. Nolan v. 
District Court, 22 M 25, 31, 55 P 916. 


Bill of Particulars 


Former section providing that the only 
pleading on part of defendant was either 
a demurrer or a plea was exclusive and 
there is no section of the former Criminal 
Code directing or requiring a bill of par- 
ticulars to be furnished to a defendant 
charged with a criminal offense. State v. 
Bosch, 125 M 566, 242 P 2d 477, 487. 


Demurrer 


Section stating when a demurrer, if al- 
lowed, would bar another prosecution 
was intended to safeguard the rights of 
the accused against an altogether unwar- 
ranted prosecution, or the possible malice 
of the prosecuting officer, but was not 
intended to shield an offender against 
prosecution merely because of some tech- 
nical defect, irregularity, or insufficiency 
in the original information or indictment. 
State v. Vinn, 50 M 27, 34, 144 P 773; 
In re Palm, 52 M 558, 560, 160 P 348. 

Under former law providing for the 
filing of demurrers, a defendant could 
wait. until the ruling upon the demurrer 
before entering his plea. State ex rel. 
Sullivan v. District Court of Second Judi- 
cial Dist., 150 M 203, 433 P 2d 146. 


Dismissal as a Bar 


Under former statute making dismissal 
a bar to subsequent prosecution except if 
offense was a felony, dismissal of second in- 
formation filed with leave of court, charg- 
ing the same offense, burglary, upon which 
a prior information had been dismissed 
one month previous for failure to bring 
the cause to trial within six months after 
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filing, held erroneous under this section, 
burglary being a felony. State v. MceGow- 
an, 113 M 591, 593, 131 P 2d 262. 

Under former statute, held that in a 
justice of the peace proceeding where a 
complaint is dismissed upon request by the 
state so that a new complaint may be is- 
sued which is substantially the same as the 
first complaint but amends it as to the 
time the offense was committed, such dis- 
missal is not a bar to the prosecution for 
the misdemeanor. State ex rel. Borberg 
v. District Court, 125 M 481, 240 P 2d 
854, 857, 859 to 861, distinguished in 130 
M 299, 302, 300 P 2d 952, 953 and in 
138 M 379, 381, 357 P 2d 346. 

Defense of bar arising under former 
statute from dismissal of misdemeanor 
eould properly be raised by a plea of not 
guilty, and all matters in proof thereof 
were admissible under the plea. State v. 
Porter, 130 M 299, 300 P 2d 952, 954. 


Former statute making dismissal a bar 
to subsequent prosecution except if offense 
was a felony applied only to offenses 
for which an information was filed or an 
indictment found. State v. Moore, 138 M 
379, 357 P 2d 346, 347. 


Failure To Endorse Names on Indict- 
ment 


Indictment must be set aside where wit- 
nesses’ names on indictment were Richard 
Roe and John Doe and witnesses’ real 
names were not supplied to defendant 
and if there were no witnesses that fact 
should be shown by the prosecution either 
by a verified pleading or under oath. State 
ex rel. Porter v. District Court, 124 M 249, 
220 P 2d 1035, 1043. (In this case it 
was said that if other grounds had not 
required setting aside of indictment, court 
would have been disposed to return case 
to trial court to permit defendant to in- 
terrogate prosecutor and grand jury fore- 
man as to whether there were witnesses 
whose names were not endorsed on indict- 
ment.) 


If person has gone to trial under indict- 
ment on which witnesses’ names were des- 
ignated as Richard Roe and John Doe 
and convicted the supreme court would 
be required to sustain the conviction if 
possible and burden would be on defend- 
ant to show prejudice. State ex rel. Porter 
v. District Court, 124 M 249, 220 P 2d 1035, 
1043. 


Where timely motion was made before 
trial former statute required the indict- 
ment to be set aside when names of wit- 
nesses were not endorsed on indictment. 
State ex rel, Porter v. District Court, 124 
M 249, 220 P 2d 1035, 1043. 

Where district court was ordered to set 
aside indictment because witnesses’ names 
were not endorsed thereon, prosecution 
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for the offenses charged was not barred 
but the cases were ordered resubmitted to 
the county attorney for filing of such in- 
formation as he believed necessary. State 
ex rel. Porter v. District Court, 124 M 
249, 220 P 2d 1035, 1051, distinguished in 
131 M 254, 261, 309 P 2d 316, 320. 


Grounds Exclusive 


The grounds for setting aside an in- 
dictment of a grand jury as set forth 
in former statute are exclusive. State ex 
rel. Porter v. District Court, 124 M 249, 
220 P 2d 1035, 1037. 


More than One Offense 


Where an information charges two dis- 
tinct offenses, as prohibited by former 
statute, the remedy is not by motion to 
compel the county attorney to elect, as 
between the two offenses charged, the one 
upon which he will seek conviction; the 
objection can only be taken by demurrer; 
and the objection, so far as any question 
of pleading is concerned, is waived by 
pleading over and failing to demur. State 
v. Kanakaris, 54 M 180, 182, 169 P 42. . 

The objection that the information states 
more than one offense, as prohibited by 
former statute, can only be made by de- 
murrer, and when not made before plea 
is waived. State v. Toy, 65 M 230, 233, 
211. Pr303: 


Motion in Arrest of Judgment 


A motion in arrest of judgment was 
required to be founded on some defect in 
the information mentioned in former sec- 
tion setting forth grounds of demurrer 
and extrinsic evidence could be received 
on the hearing of such motion. State v. 
Tully, 31 M 365, 371, 78 P 760. See State 
v. Van, 44 M 374, 383, 120 P 479; State 
v. Caterni, 54 M 456, 458, 171 P 284. 

Under former statute stating grounds 
for demurrer a motion in arrest lay only 
for certain defects appearing on the face 
of the indictment or information, not 
waived by failure to demur. State v. Ca- 
terni, 54 M 456, 458, 171 P 284. 


Motion Must Be in Writing 


Motion to set aside indictment or in- 
formation was required to be in writing, 
subscribed by the defendant or his coun- 
sel, and to specify the particular ground 
of objection. State v. Chevigny, 48 M 
382, 384, 138 P 257. 


Setting aside Information 


Former section stating when indictment 
or information must be set aside was 
construed, not as prescribing one indis- 
pensable method of procedure, and one 
only, but as pertaining to the two consti- 
tutional methods of procedure where an 
information was filed, neither one of 
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which was indispensable, yet either of 
which was correct, as the conditions and 
facts of the case might warrant. State 
v. Bowser, 21° M°133,)4156, 530 P 179. 


Sufficiency of Information 


An information which charges defend- 
ant with an infamous act against nature 
and then in describing the manner in 
which the crime was committed alleges 
an. assault is not open to the charge 
that it is duplicitous. Allegations with 
respect to the assault are merely descrip- 
tive of the means of accomplishing the 
infamous crime against nature which never 
could be perpetrated against an unwilling 
participant without an assault. State v. 
McSloy, 127 M 265, 261 P 2d 663, 664. 


Waiver 

The objection that the information states 
more than one offense, as prohibited by 
former statute, can only be made by de- 


MOTIONS 95-1703 


murrer, and when not made before plea 
is waived. State v. Toy, 65 M 230, 233, 
211 P 303. 


Where More 
Stated 


In prosecution for embezzlement of city 
water rentals, information alleging that em- 
ployee did on a certain day in 1931 “and 
from thence continuously” on divers dates 
to a given date two years later receive 
public funds aggregating a given amount 
which he failed to pay over to the city 
treasurer, held not open to objection of 
stating more than one offense nor being 
duplicitous, under the rule that in such 
ease there is no duplicity where the em- 
bezzlement is accomplished by a continu- 
ous series of acts, which the state might 
treat as constituting one embezzlement, 
irrespective of ordinance requiring daily 
accounting. State v. Kurth, 105 M 260, 
262, 72 P 2d 687. 


Than One Offense Not 


95-1703. Dismissal on motion of court or application of attorney prose- 
cuting. The court may, either on its own motion or upon the application of 
the attorney prosecuting, and in furtherance of justice, order an action, 
complaint, information, or indictment to be dismissed. The reasons of the 
dismissal must be set forth in an order entered upon the minutes. 


History: En. 95-1703 by Sec. 1, Ch. 196, 
L. 1967. 


Dismissal on Application of Prosecutor 


The filing of second information, alleg- 
ing same facts as contained in first in- 
formation, was in fact an amendment in 
a matter of substance of the first infor- 
mation in violation of defendant’s rights 
under statute proscribing amendments in 
a matter of substance, which defendant, 
represented by competent counsel, waived 
for failure to raise timely objection, and 
which defect could have been rectified in 
the first instance if the prosecuting attor- 
ney had availed himself of the statute 
providing for the dismissal of informa- 
tion by having the first information dis- 
missed and then filing a second informa- 
tion. Gransberry v. State 149 M 158, 423 
P 2d 853. 


“Tn Furtherance of Justice” 


Since the legislature did not define the 
phrase “in furtherance of justice” as used 
in predecessor to this section, it is left 
for the court’s judicial discretion, exer- 
cised in view of a defendant’s constitution- 
al rights and the interests of society, to 
determine what particular grounds war- 
rant dismissal of a pending criminal ac- 
tion, and mandamus will not issue to con- 
trol the court’s diseretion. State ex rel. 
Anderson v. Gile, 119 M 182, 172 P 2d 
583, 585. 


Operation and Effect 


After dismissal of an indictment because 
of substantial defects therein, the district 
court may, but is not required to, submit 
the case to another grand jury, or permit, 
or order, the county attorney to file an in- 
formation charging the defendant with the 
same offense ineffectually sought to be 
charged against him by the indictment. 
State v. Vinn, 50 M 27, 33, 144 P 773. 


Prompt Trial 


Under former statute providing that 
eourt shall dismiss charges against a de- 
fendant who is not brought to trial within 
six months after the filing of the infor- 
mation unless the trial has been _ post- 
poned upon application of defendant, de- 
fendant was entitled to dismissal, even 
though defendant had demurred to the in- 
formation and had not entered a plea, 
since county attorney had failed to eall 
up the demurrers for a hearing as he 
was entitled to do before the six-month 
period had expired. State ex rel. Sullivan 
v. District Court of Second Judicial Dist., 
150 M 203, 433 P 2d 146. 

Although the defendant was not brought 
to trial within six months after the filing 
of the information as required under for- 
mer law, the defendant was not denied 
his right to a speedy trial because trial had 
originally been set for a date within the 
six-month period and was removed from 
the trial calendar only when the defend- 
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ant sought supervisory control on an orig- 
inal procedure filed in the supreme court, 
even though the cause was not set for 
trial until two months after the supreme 
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court had denied defendant’s petition for 
supervisory control and returned the mat- 
ter to the trial court. State v. Lagerquist, 
— M —, 445 P 2d 910. 


DECISIONS UNDER FORMER LAW 


Prompt trial 


Under former section one charged with 
crime was entitled to a dismissal of the 
information whether he was imprisoned 
in the county jail or at liberty upon bail, 
if not brought to trial within six months 
after its filing, unless the state could show 
good cause why dismissal should not fol- 
low. State v. Arkle, 76 M 81, 86, 245 P 526. 


That trial judge deemed it unwise, in- 
expedient and unnecessary to call a jury 
during the term at which a defendant 
should have been tried in order to come 
within the limitation of six months pre- 
seribed by former statute for bringing 
him to trial, held not “good cause” justi- 
fying denial of motion for dismissal. State 
'v. Arkle, 76 M 81, 86, 245 P 526. 


A defendant was not entitled, under for- 
mer statute, to a dismissal of charge 
against him on ground that he was not 
brought to trial within six months after 
the information was filed if the delay was 
caused by a mistrial. State v. Turlok, 76 
M 549, 558, 248 P 169. 


Where defendant was tried within a 
week after the offense was committed, 
section 16, article III of the constitution, 
providing for a speedy trial was com- 
plied with, but where, after conviction, 
he appealed to the district court for a 
trial de novo, he did not have the bene- 
fit of former section providing for dis- 
missal of prosecution when not postponed 
on defendant’s application if not brought 
to trial within six months, the section 
having no application under such facts. 
State v. Schnell, 107 M 579, 582, 88 P 
2d 19. 


Statutes providing for the discharge of 
one accused of crime unless trial is had 
within a stated time after filing of in- 
formation or indictment, are enacted for 
the purpose of enforcing the constitutional 
right to a speedy trial, section 16, article 
III of the constitution. State v. McGowan, 
113 M 591, 594, 131 P 2d 262. 

Under former section whether motion 
to dismiss information because of delay 


95-1704. Time of making motion. 


in trial should be granted depended on 
whether or not “good cause” was shown 
for delay. State v. Saginaw, 124 M 225, 
220 P 2d 1021, 1025; State v. McRae, 
124 M 238, 220 P 2d 1025, 1027, dis- 
tinguished in 130-M 299, 301, 300 P 2d 
952, 953. 

Under former statute permitting dis- 
missal for failure to bring accused to 
trial within six months, time  elapsing 
between the date the demurrer to the in- 
formation was erroneously sustained and 
date of the remittitur of the supreme court 
reversing the decision was to be excluded 
from six months’ period. State v. Israel, 
124 M 152, 220 P 2d 1003, 1013. 


In determining that defendants’ right 
to a speedy trial had not been violated, 
under the constitution provision that an 
accused shall have the right to a speedy 
public trial and under former statute pro- 
viding for the dismissal of an action not 
brought to trial within six months after 
the filing of an information so long as 
the trial has not been postponed upon the 
application of defendant, the court counted 
the days of delay which had not been 
eaused by defendants, the sum total of 
which was less than six months, notwith- 
standing the fact that more than six 
months bad passed after the filing of the 
information. State ex rel. Thomas v. Dis- 
trict Court of Thirteenth Judicial Dist., 
151 M 1, 438 P 2d 554. 


Waiver 


Under former statute providing for dis- 
missal if accused is not brought to trial 
within six months after filing of infor- 
mation, it was only by making timely 
objection before actively participating in 
the trial that defendant could avail him- 
self of the right to have the prosecution 
dismissed; hence where motion to dismiss 
on that ground was not made until the 
trial had commenced and the jury had 
been sworn, he waived the right. State 
v. Test, 65, M154," 136,"217 P°217: 


The motion shall be made before 


the plea is entered, but the court for cause may permit it to be made within 


a reasonable time thereafter. 


History: En. 95-1704 by Sec. 1, Ch. 196, 
L. 1967. 
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95-1705. Hearing on motion. A motion before trial raising defenses 
or objections shall be determined before trial unless the court orders that 
it be deferred for determination at the trial of the general issue. 


History: En. 95-1705 by Sec. 1, Ch. 196, 
L. 1967. 


95-1706. Effect of determination. If a motion is determined adversely 
to the defendant he shall plead if he has not previously pleaded. A plea 
previously entered shall stand. If the court directs the action to be dis- 
missed, the defendant must, if in custody, be discharged therefrom; or, if 
admitted to bail, his bail exonerated, or money deposited instead of bail 
must be refunded to him. However, if the court grants a motion to dismiss 
based on a defect in the institution of the prosecution or in the indict- 
ment, information, or complaint, or when it appears at any time before 
Judgment that a mistake has been made in charging the proper offense, it 
may also order that the defendant be held in custody or that his bail be 
continued for a specified time pending the filing of a new complaint, in- 
dictment or information. 


History: En. 95-1706 by Sec. 1, Ch. 196, 
L. 1967. 


95-1707. Transfer of trial. If the court determines that the motion 
to dismiss, based upon the grounds of lack of jurisdiction or improper 
place of trial, is well founded it may, instead of dismissal, order the cause 
transferred to a court of competent jurisdiction or to a proper place of trial. 


History: En. 95-1707 by Sec. 1, Ch. 196, 
L. 1967. 


95-1708. Motion for continuance. (a) The defendant or the state 
may move for a continuance. If the motion is made more than thirty (30) 
days after arraignment or at any time after trial has begun the court may 
require that it be supported by affidavit. 

(b) The court may upon the motion of either party or upon the court’s 
own motion order a continuance if the interests of justice so require. 

(c) All motions for continuance are addressed to the discretion of 
the trial court and shall be considered in the light of the diligence shown 
on the part of the movant. 

(d) This section shall be construed to the end that criminal cases are 
tried with due diligence consonant with the rights of the defendant and 
the state to a speedy trial. 

History: En. 95-1708 by Sec. 1, Ch. 196, 
L. 1967. 


Absence of Witnesses 


be proved by the absent witnesses, and 
set forth that if such witnesses were pre- 
ent they would testify to those facts; the 
general statement that, if present, they 


An affidavit, filed on the day set for 
trial, in support of a motion for a con- 
tinuance on the ground of the absence of 
witnesses, which fails to disclose the date 
upon which such witnesses left the state, 
is insufficient. State v. Showen, 60 M 474, 
476, 199 P 917. 

An affidavit in support of continuance 
on ground of absence of witnesses must 
disclose specifically the facts expected to 


would testify to facts material to affiant’s 
defense being insufficient. State v. Show- 
en, 60 M 474, 476, 199 P 917. 

An affidavit in support of continuance 
on ground of absence of witnesses must 
disclose that the facets which defendant ex- 
pects to prove by the absent witnesses 
cannot be proved by other witnesses avail- 
able at the trial; since a continuance for 
the purpose of obtaining evidence which 
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would be merely cumulative need not be 
granted. State v. Showen, 60 M 474, 476, 
ss Fe a 


Prejudice of Potential Jurors 
In the absence of a showing of abuse 


95-1709. Substitution of judge. 


CRIMINAL PROCEDURE 


of discretion an order refusing continu- 
anee of a eriminal trial, asked for on the 
grounds that a large portion of the per- 
sons qualified for jury duty in the county 
were prejudiced, will be affirmed. State v. 
Collins, 88 M 514, 519, 294 P 957. 


(a) 


The defendant or the prosecu- 


tion may move the court in writing for a substitution of judge on the 
ground that he cannot have a fair and impartial hearing or trial before 
said judge. The motion shall be made at least fifteen (15) days prior to 
the trial of the case, or any retrial thereof after appeal, except for good 
cause shown. Upon the filing of such a motion the judge against whom 
the motion is filed shall be without authority to act further in the criminal 
action, motion or proceeding but the provisions of this section do not apply 
to the arrangement of the calendar, the regulation of the order of busi- 
ness, the power of transferring the criminal action or proceeding to some 
other court, nor to the power of calling in another judge to sit and act in 
such eriminal action or proceeding, providing that no judge shall so ar- 
range the calendar as to defeat the purposes of this section. Not more 
than one (1) judge can be disqualified in the criminal action or proceeding, 
at the instance of the prosecution and not more than one (1) judge at the 


instance of the defendant or defendants. 


If either party in any matter above-mentioned shall file the motion as 
herein provided such party may not complain of any reasonable delay as 


the result thereof. 


The provision of this section shall be inapplicable to any person in 
any cause involving a direct contempt of court. 


(b) 


In addition to the provision of subsection (a) any defendant may 


move at any time for substitution of judge for cause, supported by affidavit. 
Upon the filing of such motion the court shall conduct a hearing and 


determine the merits of the motion. 


History: En. 95-1709 by Sec. 1, Ch. 196, 
LL. 1967; amd. Sup. Ct. Ord. 11450-2-3-4, 
Oct. 10, 1968, eff. Dec. 1, 1968. 


Right to Disqualify Judge 

Section 93-901, which apples only to 
civil cases, is inapplicable to disqualifica- 
tion of judge in a criminal proceeding. 
In re Laroecque’s Petition, 139 M 405, 365 
P 2d 950, 951. 

The right to disqualify a judge in a 
criminal proceeding is purely statutory. 
It has no constitutional nor common-law 
basis. Therefore, statutory conditions pre- 
cedent must be followed. In re Larocque’s 
Petition, 139 M 405, 365 P 2d 950, 951. 

Where defendant filed no affidavit for 
disqualification of judge in criminal pro- 
ceeding he waived the provisions of pre- 
decessor section. In re Larocque’s Peti- 
tion, 189 M 405, 365 P 2d 950, 951. 


Second Arraignment 


Where affidavit of disqualification was 
presented after time set for arraignment, 


but quashed because of untimeliness, ar- 
raignment was “irregular” but not un- 
lawful or wrongful, and in view of de- 
fendant’s rights to due process possibly 
being violated, new judge, before whom 
trial had been set, was ordered to hold 
another arraignment. State ex rel. McNeal 
v. District Court, 144 M 550, 399 P 2d 997. 


Timely Motion 

Predecessor section required affidavit of 
disqualification to be made fifteen days be- 
fore trial on the merits, and a motion by 
the state to disqualify made after the trial 
and pending a motion for new trial was 
not timely. State ex rel. Wilson v. District 
Court, 143 M 548, 393 P 2d 39. 


Law Review 


Affidavit for Disqualification of a District 
Judge for Imputed Bias In a Criminal 
Case Not Timely After Verdict (State ex 
rel, Wilson v. District Court, 143, M 543, 
393 P 2d 39) 26 Mont. L. Rev. 128 (1964). 
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95-1710. Change of place of trial. (a) The defendant or the prose- 
cution may move for a change of place of trial on the ground that there 
exists in the county in which the charge is pending such prejudice that 
a fair trial cannot be had in such county. The motion shall be made at 
least fifteen (15) days prior to trial, unless, for good cause shown, it may 
be made thereafter. | 


(b) The motion shall be in writing and supported by affidavit which 
shall state facts showing the nature of the prejudice alleged. The defend- 
ant or the state may file counteraffidavits. The court shall conduct a hear- 
ing and determine the merits of the motion. 


(c) If the court determines that there exists in the county where the 
prosecution is pending such prejudice that a fair trial cannot be had it shall 
transfer the cause to any other court of competent jurisdiction in any 
county where a fair trial may be had. 


History: En. 95-1710 by Sec. 1, Ch. 196, 
i. 1967. 


Application 


Trial court was in error for refusing to 
grant a change of venue where evidence 
disclosed that local newspapers had fanned 
the feeling of the community against the 
defendant and that county officials them- 
selves felt that feeling against the de- 
- fendant was so high that they moved him 
for safety to the state prison. State v. 
Dryman, 127 M 579, 269 P 2d 796, 800. 
(Dissenting opinion, 127 M 579, 269 P 
2d 796, 801.) 

Where supreme court ordered a new 
trial and that it be had in some county 
not adjacent to Toole county because of 
the prejudice of the people in Toole coun- 
ty, trial court erred in directing that the 
new trial take place in Teton county. Al- 
though Teton county is not adjoining 
Toole county but is separated by some 
twenty miles, yet the word adjacent has 
no arbitrary meaning or definition; the 
term is a relative and not an absolute one, 
and the exact meaning of which, in any 
particular case, is determinable principally 
by the context in which it is used. State 
ex rel. Dryman v. District Court, 128 M 
402, 276 P 2d 969, 970. 


Application Necessary 


Defendant in a criminal proceeding was 
not entitled to a change of venue where 
files did not contain any application for 
a change of place of trial. In re Larocque’s 
Petition, 139 M 405, 365 P 2d 950, 951. 


Discretion 


An application for a change of place of 
trial is addressed to the sound discretion 
of the trial court and a clear abuse of 
discretion must be shown, or the ruling of 
the trial court will not be disturbed. State 
yv. Bischert, 131 M 152, 308 P 2d 969, 971; 


In re Larocque’s Petition, 139 M 405, 365 
P 2d 950, 951. 


Opinion of Defendant 


Where the affidavits of defendant’s mo- 
tion for a change of venue stated that 
“in the opinion” of the defendant he would 
not receive a fair trial in the county of 
the alleged crime and set forth reasons 
for that opinion but failed to show com- 
pelling evidence in support of the motion, 
it was not an abuse of discretion for the 
trial court to deny the motion. State v. 
Barick, 143 M 273, 389 P 2d°170. 


“Place” Defined 


In the expression “place of trial,” the 
word “place” primarily means county, and 
not the immediate place where the trial 
court sits. In this connection it is equiva- 
lent to neighborhood or place of a crime, 
or a cause of action, or the political divi- 
sion within which a jury must be gathered 
for the trial, and is synonymous with the 
word “venue.” State ex rel. Sackett v. 
Thomas, 25 M_ 226, 237, 64 P. 503. 


Prejudice of Judge 


In support of an application for change 
of place of trial a denial of bail could not 
be claimed as showing prejudice by the 
trial judge for such is a mere preliminary 
matter and has nothing to do with the 
trial on the merits. State v. London, 131 
M 410, 310 P 2d 571, 580. 

Action of a judge in refusing to set 
bond pending appeal from a manslaughter 
conviction is not an act which prejudices 
a defendant during a trial. State v. Bis- 
chert, 131.M 152,308 P 2d 9695971. 


Law Review 


Criminal Law: Extensive Publicity May 
Prevent a Fair Trial (People v. Jacobson, 
46 Cal. Rptr. 515, 405 P. 2d 555) 27 Mont. 
L. Rev. 205 (1966). 
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CHAPTER 18 


PRODUCTION AND SUPPRESSION OF EVIDENCE 


Section 95-1801. Subpoenas. 
95-1802. Depositions. 
95-1803. Discovery, inspection, and notice. 
95-1804. Motion to produce confession or admission. 
95-1805. Motion to suppress confession or admission. 
95-1806. Motion to suppress evidence illegally seized. 


95-1801. Subpoenas. (a) Upon the request of the prosecuting attor- 
ney or the defendant or his attorney, the court or the clerk of the court 
shall issue subpoenas. The subpoena shall state the name of the court and 
the title, if any, of the proceeding, and shall command each person to 
whom it is directed to attend and give testimony and produce objects and 
documents at the time and place specified therein. 

(b) Indigent Defendants. When the defendant is indigent a court 
order must be obtained if more than six (6) witnesses are to be sub- 
poenaed. If a witness is to be paid more than the regular fee, or there are 
more than six (6) witnesses to be paid an order of the court or judge is 
needed; such order may be made upon proper showing by affidavit or 
otherwise. 


(c) Expenses of Witness. When a person attends before a magis- 
trate, grand jury, or court, as a witness in a criminal case, upon a sub- 
poena or in pursuance of an undertaking, the judge, at his discretion, by 
a written order, may direct the clerk of the court to draw his warrant 
upon the county treasurer in favor of such witness for a reasonable sum, to 
be specified in the order, for the necessary expenses of the witness. 

(d) In all criminal cases originally triable in the district court the 
following rules shall apply: 

(1) Upon motion of either party and upon showing of good cause, 
the court may issue a subpoena prior to the trial directing any person 
other than the defendant to produce books, statements, papers and objects 
before the court at a time prior to the trial or prior to the time when they 
are to be offered in evidence and the court may, upon their production, 
permit the books, statements, papers or objects or portions thereof to be 
inspected, copied, or photographed by the parties and their attorneys. 


(2) Upon motion of the defendant, within a reasonable time before 
trial, the court may, upon a showing of good cause, at a time and place 
designated by the court, order the prosecution to produce prior to trial for 
inspection, photographing or copying by the defendant, designated books, 
statements, papers, or objects obtained from the defendant or others by 
the prosecution which are material, relevant and necessary to the prepara- 
tion of the defendant’s case. 


(e) Service. A subpoena may be served by a peace officer or by any 
other person who is not a party and who is not less than eighteen (18) 
years of age, but a peace officer must serve in his county any subpoena 
delivered to him for service, either on the part of the state or of the de- 
fendant. The person making the service must without delay, make a 
written return of the service, subscribed by him, stating the time and 
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place of service. Service of a subpoena shall be made by delivering a 
copy thereof to the person named, and if ordered by the court, by tender- 
ing to those residing’ outside the county of trial the fee for one (1) day’s 


attendance and the mileage allowed by law. 


(f) Place of Service. 


A subpoena requiring attendance of a witness 


at a hearing or trial may be served anywhere within the state of Montana. 


History: En. 95-1801 by Sec. 1, Ch. 196, 
L. 1967. 


Cross-References 


Examination of witnesses on commis- 
sion, Title 94, ch. 92. 

Fees of witnesses, sec. 25-404. 

Mileage of witnesses, sec. 59-801. 

Right to process to compel attendance of 
witnesses, Mont. Const. Art. III, § 16. 

Subpoena for witness defined, sec. 93- 
1501-3. 

Uniform Act to Secure the Attendance 
of Witnesses From Without the State in 
Criminal Cases, Title 94, ch. 90. 

Witnesses’ fees, sec. 25-404. 


Imprisoned Witnesses 


Where state court desired that prison- 
er be produced for use as witness, and 
custodian was not sheriff of county in 
which court requiring prisoner sat, writ 
of habeas corpus held necessary, notwith- 


standing former section providing for tem- 
porary removal of imprisoned witnesses 
by order of trial court. United States v. 
Schultz, 37 F 2d 619. 


More than Six Witnesses 


It is proper for the court to require the 
defendant, upon request for a subpoena 
for additional witnesses, to disclose the 
materiality of their testimony. State v. 
O’Brien, 18 M 1, 12, 43 P 1091, 44 P 399. 

Former statute providing that clerk 
should not subpoena more than six wit- 
nesses for each party except upon order 
of court was to control the expenses of 
the county and is a limitation upon the 
clerk of the court and not upon the judge. 
Where the court allows more than six 
witnesses to testify for the state the de- 
fendant is not prejudiced by the absence 
of an express order made by the court. 
State v. Cockrell, 131 M 254, 309 P 2d 
316, 321. 


\ 
95-1802. Depositions. (a) Grounds for Taking Depositions: 


(1) If it appears that a prospective witness may be unable to attend 
or prevented from attending a trial or hearing or is or may become a 
nonresident of the state, or is unwilling to provide relevant information 
to a requesting party, and that his testimony is material and that it is 
necessary to take his deposition in order to prevent a failure of justice, 
the court, at any time after the preliminary hearing or the filing of the 
indictment or the information, may upon motion and notice to the parties 
order that his testimony be taken by deposition and that any designated 
books, papers, documents, or tangible objects, not privileged, be produced 
at the same time and place. 


(2) If a witness is committed for failure to give bail to appear to 
testify at a trial or hearing, the court must direct that his deposition be 
taken at the expense of the state. After the deposition has been subscribed 
the court shall discharge the witness. 


(b) Notice of Taking. The party at whose instance a deposition is 
to be taken shall give to every other party reasonable written notice of 
the time and place for taking the deposition. The notice shall state the 
name and address of each person to be examined. On motion of a party 
upon whom the notice is served, the court for cause shown may extend 
or shorten the time. 


(ec) How Taken. A deposition shall be taken in the manner provided 
in civil actions. The court at the request of a defendant may direct that a 
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deposition be taken on written interrogatories in the manner provided in 
civil actions. 

(d) Filing Deposition. The court shall transmit the deposition to 
the clerk of the court making the order, there to be filed and held until 
the action shall come on for trial. 

(e) Use. At the trial or upon any hearing, a part or all of a deposi- 
tion, so far as otherwise admissible under the rules of evidence, may be 
used if it appears: That the witness is dead; or that the witness is out of 
the state of Montana unless it appears that the absence of the witness 
was procured by the party offering the deposition; or that the witness is 
unable to attend or testify because of sickness or infirmity; or that the 
party offering the deposition has been unable to procure the attendance 
of the witness by subpoena. Any deposition may also be used by any 
party for the purpose of contradicting or impeaching the testimony of 
the deponent as a witness. If only a part of a deposition is offered in evi- 
dence by a party, an adverse party may require him to offer all of it which 
is relevant to the part offered and any party may offer other parts. For 
the purposes of this section, the word “deposition” shall in addition include 
any sworn testimony previously given by a witness which has been re- 
corded and transcribed by a qualified stenographer and given in. the 
presence of the defendant and cross-examined by him or his attorney on 
matters relevant to the trial or hearing where such deposition is sought 
to be used. 

(f) Objections to Admissibility. Objections to receiving in evidence 
a deposition or part thereof may be made as provided in civil actions. 

(¢) At Instance of the State or Witness. The following additional 
requirements shall apply if the deposition is taken at the instance of the 
state or a witness. The officer having custody of a defendant shall be 
notified of the time and place set for examination and keep him in the 
presence of the witness during the examination. A defendant not in eus- 
tody shall be given notice and shall have the right. to be present at the 
examination. The state shall pay to the defendant’s attorney and to a 
defendant not in custody expenses of travel and subsistence for attend- 
ance at the examination. 


History: En. 95-1802 by Sec. 1, Ch. 196, 
L. 1967. 


Accused’s Rights 


Aceused’s rights were not violated on 
theory that witness was intimidated into 
giving damaging testimony by county at- 
torney’s threat of hold witness unless she 
gave a statement when witness gave a 
statement in which she alleged she had 
given defendant money to buy a six-shoot- 
er, Petition of Gallagher, 150 M 476, 436 
P 2d 530. 


95-1803. Discovery, inspection, and notice. 


When Taken 


There is not any limitation as to the 
time when depositions in criminal eases 
may be taken; former statutes providing 
for conditional examination of witnesses, 
before or after charge is filed, and for 
deposing of material witnesses who could 
not give security for appearance at least 
implied that depositions might be taken 
at any time after the defendant had been 
held to answer the charge, even before 
an information had been filed against him. 
State v. Vanella, 40 M 326, 337, 106 P 364. 


In all criminal cases orig- 


inally triable in district court the following rules shall apply: 


(a) List of Witnesses: 


(1) For the purpose of notice only and to prevent surprise, the prose- 
eution shall furnish to the defendant and file with the clerk of the court 


198 


PRODUCTION AND SUPPRESSION OF EVIDENCE 95-1804 


at the time of arraignment, a list of the witnesses intended to be ealled 
by the prosecution. The prosecution may, any time after arraignment, add 
to the list the names of any additional witnesses, upon a showing of good 
eause. The list shall include the names and addresses of the witnesses. 

(2) The requirement of subsection (a) (1), of this section, shall not 
apply to rebuttal witnesses. 

(b) Subpoenas may be used as a discovery device as provided for 
under section 95-1801 (d). 

(ec) On motion of any party within a reasonable time before trial all 
parties shall produce at a reasonable time and place designated by the 
court all documents, papers or things which each party intends to introduce 
in evidence. Thereupon any party shall, in the presence of a person des- 
ignated by the court, be permitted to inspect or copy any such documents, 
papers or things. The order shall specify the time, place and manner of 
making the inspection and of taking the copies or photographs and may 
prescribe such terms and conditions as are just. If the evidence relates 
to scientific tests or experiments the opposing party shall, if practicable, 
be permitted to be present during the tests and to inspect the results 
thereof. Upon a sufficient showing the court may at any time order that 
the discovery or inspection be denied, restricted or deferred, or make other 
appropriate orders. If, subsequent to compliance with an order issued 
pursuant to this rule, and prior to or during trial, a party discovers addi- 
tional material previously requested which is subject to discovery or in- 
spection under the rule he shall promptly notify the other party or his 
attorney or the court of the existence of the additional material. The 
court shall exclude any evidence not presented for inspection or copying 
pursuant to this rule, unless good cause is shown for failure to comply. 
In the latter case the opposing party shall be entitled to recess or a con- 
tinuation during which it may inspect or copy the evidence in the manner 
provided for above. 

(d) For purpose of notice only and to prevent surprise, the defend- 
ant shall furnish to the prosecution and file with the clerk of the court at 
the time of entering his plea of not guilty or within ten (10) days there- 
after or at such later time as the court may for good cause permit, a state- 
ment of intention to interpose the defense of insanity, self-defense or alibi. 
If the defendant intends to interpose any of these defenses, he shall also 
furnish to the prosecution and file with the clerk of the court, the names 
and addresses of all witnesses to be called by the defense in support 
thereof. The defendant may, prior to trial, upon motion and showing of 
good cause, add to the list of witnesses the names of any additional wit- 
nesses. After the trial commences, no witnesses may be called by the 
defendant in support of these defenses, unless the name is included on 
such list, except upon good cause shown. 

(e) All matters which are privileged upon the trial, are privileged 
against disclosure through any discovery procedure. 


History: En. 95-1803 by Sec. 1, Ch. 196, 
L. 1967. ; 


95-1804. Motion to produce confession or admission. (a) On motion 
of a defendant in any criminal case made prior to trial the court shall 
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order the state to furnish the defendant with a copy of any written con- 
fession or admission and a list of the witnesses to its making. If the de- 
fendant has made an oral confession or admission a list of the witnesses 
to its making shall be furnished. 

(b) The list of witnesses may upon notice and motion be amended 
by the state prior to trial. 

(c) No such confession or admission shall be received in evidence 
which has not been furnished in compliance with subsection (a) of this 
section unless the court is satisfied that the prosecutor was unaware of 
the existence of such confession or admission prior to trial and that he 
could not have become aware of such in the exercise of due diligence. 


History: En. 95-1804 by Sec. 1, Ch. 196, 
L. 1967. 


95-1805. Motion to suppress confession or admission. (a) A defend- 
ant may move to suppress as evidence any confession or admission given 
by him on the ground that it was not voluntary. 


(b) The motion shall be made before the trial unless for good cause 
shown the court shall otherwise direct. 

(c) The defendant shall give at least ten (10) days’ notice of such 
motion to the attorney prosecuting or such other time as the court may 
direct. The defendant shall serve a copy of the notice and motion upon 
the attorney prosecuting. 

(d) The motion shall be in writing and state facts showing wherein 
the confession or admission was involuntary. 


(e) If the allegations of the motion state facts which if true, show 
that the confession or admission was not voluntarily made the court shall 
conduct a hearing into the merits of the motion. 


(f) The burden of proving that a confession or admission was in- 
voluntary shall be on the defendant. 


(g) The issue of the admissibility of the confession or admission shall 
not be submitted to the jury. If the confession or admission is determined 
to be admissible the circumstances surrounding the making of the con- 
fession or admission may be submitted to the jury as bearing upon the 
credibility or the weight to be given to the confession or admission. 


(h) If the motion is granted the confession or admission shall not be 
admissible in evidence against the movant at the trial of the case. 
History: En. 95-1805 by Sec. 1, Ch. 196, facto, make it inadmissible. State v. Noble, 
L. 1967. 142 M 284, 384 P 2d 504. 


Truth or falsity of a confession is not 


Test of Voluntariness to be considered in determining its volun- 


Before admitting a confession into evi- 
dence, it is necessary to determine whether 
it was made voluntarily and of defendant’s 
free will; fact that a sedative was ad- 
ministered to defendant within an hour 
before his first confession did not, ipso 


95-1806. Motion to suppress evidence illegally seized. 


tariness; before a confession may be ad- 
mitted into evidence, the state must show 
to satisfaction of trial court that it was 
voluntary. State v. White, 146 M 226, 405 
P 2d 761. 


(a) A defend- 


ant aggrieved by an unlawful search and seizure may move the court to 
suppress as evidence anything so obtained. 
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(b) The motion shall be made before trial unless for good cause shown 
the court shall otherwise direct. 

(c) The defendant shall give at least ten (10) days’ notice of such 
motion to the attorney prosecuting or such other time as the court may 
direct. The defendant shall serve a copy of the notice and motion upon 
the attorney prosecuting. 

(d) The motion shall be in writing and state facts showing wherein 
the search and seizure were unlawful. 

(e) If the allegations of the motion state facts which if true show 
that the search and seizure were unlawful the court shall conduct a hear- 


ing into the merits of the motion. 


(f) 
shall be on the defendant. 


The burden of proving that the search and seizure were unlawful 


(zg) If the motion is granted the evidence shall not be admissible 
against the movant at any trial of the case. 


History: En. 95-1806 by Sec. 1, Ch. 196, 
L. 1967. 


Cross-References 


Unreasonable searches and seizures pro- 
hibited, Mont. Const. Art. IIT, § 7. 


Timeliness of Motion 


If accused has had opportunity to sup- 
press illegally obtained evidence before 
trial and fails to do so, objection to the 
evidence at trial will not avail him; where 


and knew that state could not make a 
prima facie case against him without the 
evidence obtained by that search and seiz- 
ure but did not take any action to suppress 
the evidence until trial on April 11 of 
following year, his objection was not time- 
ly and admission of the evidence was not 
error even if it had been obtained in vio- 
lation of accused’s constitutional rights. 
State v. Gotta, 71 M 288, 229 P 405. 


Law Review 


accused knew from time information was Procedure for Suppressing WMlegally 
‘filed on May 7 that state was accusing Seized Evidence, 20 Mont. L. Rev. 225 
him of illegally transporting liquor on (1959). 
basis of an earlier search and seizure 

CHAPTER 19 


TRIAL IN DISTRICT COURT 


Section 95-1901. Method of trial. 


95-1902. Plea of guilty. 

95-1903. Failure of the county attorney to attend. 
95-1904. Presence of defendant—mistrial for absence. 
95-1905. Formation of trial jury. 

95-1906. Order of prosecutions. 

95-1907. Time to prepare for trial. 

95-1908. Motion to discharge jury panel. 

95-1909. ‘Trial jurors. 

95-1910. Order of trial. 

95-1911. When order of trial may be departed from. 
95-1912. View of place of offense or property. 
95-1913. Conduct of jury after submission of case. 
95-1914. Court may adjourn during absence, but deemed open. 
95-1915. Verdict. 

95-1916. Defendant, when to be discharged. 


95-1901. Method of trial. (a) 


All prosecutions except on a plea of 


guilty, deciding issues of fact shall be tried by the court and jury. 


(b) 


Questions of law shall be decided by the court and questions of 


fact by the jury except on a trial for libel the jury shall determine both 


questions of law and of fact. 
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(c) Defendants in all criminal cases shall have a right to trial by 
jury not to exceed twelve (12) in number. However, if no capital offense 
is involved, the parties may agree in writing, at any time before the 
verdict, with the approval of the court that the jury shall consist of any 


number less than twelve (12). 


(d) 


The plea of not guilty puts in issue every material allegation of 


the indictment, information or complaint. 


History: En. 95-1901 by Sec. 1, Ch. 196, 
L. 1967. 


Cross-References 


Jury decides questions of law and fact 
in suits for libel, Mont. Const. Art. ITI, 
§ 10. 

Right of trial by jury, Mont. Const. Art. 
III, § 23. 


Directed Verdict in Criminal Case 


In a prosecution for unlawfully driving 
a truck with an overload which is a mis- 
demeanor, it was error for the court to 
instruct and direct the jury to return a 
verdict of guilty where the evidence as 
to the true weight of the truck was in 
conflict as shown by two different state 
police scales. State v. Baillargeron, 126 
M 310, 249 P 2d 799, 801. 


Double Jeopardy Question of Fact 


The pleas of former acquittal and once 
in jeopardy involve an issue of fact, and 
cannot be determined without a finding 
Dy wa jury. Statecv. O’Brienj.10 Ma ojee7 
P4103. 


Former Jeopardy 


The mere pendency of a prior informa- 
tion does not sustain the plea of former 
jeopardy; where there are two informa- 
tions pending charging the same offense, 
until there has been a trial or defendant 
is placed in jeopardy under one informa- 
tion, the plea of former jeopardy is not 
available as against the other. State v. 
Aus, 105 M 82, 86, 69 P 2d 584. 


Jury of Twelve 


Conviction of first degree murder by 
jury of eleven violated constitution and 
was a nullity even though defendant con- 
sented to jury of eleven when one juror 
was excused during trial because of sick- 
ness in his family. Territory v. Ah Wah, 
4M 149, 1 P 782. 


New Trial Not Double Jeopardy 


In a prosecution for the larceny of one 
of four colts, all stolen at the same time 
and place, defendant was convicted and 
served about a month in the state prison 
when a new trial was granted him for 
want of proper proof of ownership of the 
colt. Thereupon a new information was 
filed charging the theft of one of the other 


three colts, and defendant interposed a 
plea of once in jeopardy, which was prop- 
erly denied, not because of a different 
offense, theft of four colts at the same 
time constituting but one offense, but be- 
cause in the granting of a new trial he 
is in the same jeopardy. State v. Aus, 
105 M 82, 86, 69 P 2d 584. 

Where one convicted of crime is granted 
a new trial he is not placed in new jeopar- 
dy by the second trial, but is in the same 
jeopardy he was in when the first trial 
was had. State v. Aus, 105 M 82, 86, 69 
P 2d 584. 


Plea of Not Guilty 


The plea of not guilty of the offense 
charged in the information puts in issue 
allegations of prior convictions, as well as 
the other allegations therein contained, 
and there is no merit in the contention 
that defendant, never having pleaded to 
the charge of prior convictions, no issue 
was raised as to that allegation. State v. 
Gordon, 35 M 458, 464, 90 P 173. 

The bar to a prosecution for misde- 
meanor where defendant is not brought to 
trial within time allowed may properly be 
raised by a plea of not guilty. State v. 
Porter, 130 M 299, 300 P 2d 952, 954. 


Test for Determination of Former Jeop- 
ardy 


The test to be applied in determining 
whether, in a criminal prosecution, the 
plea of former jeopardy should be sus- 
tained is whether the matter set out in 
the second information was admissible as 
evidence and would have sustained a con- 
viction under the first information. Held, 
that a second information filed charging 
defendant with embezzlement of city funds, 
dismissed, and that it was error to refuse 
to entertain defendant’s plea. State v. Par- 
menter, 112 M 312, 315, 116 P 2d 879. 


Waiver of Jury Trial 


Under constitution, one charged with 
felony cannot waive jury trial in favor of 
one by court; however, he may waive trial 
entirely by pleading guilty. State v. Sea- 
lise, 131 M 238, 309 P 2d 1010. 


When Only One Transaction Rule Ap- 
plicable 


The rule that there is but one larceny 
if several articles are stolen at different 


202 


TRIAL IN DISTRICT COURT 


times and from different places under a 
single design, impulse or purpose, is appli- 
cable only if the different subjects involved 
are so related in point of time and loca- 
tion as to make it physically possible for 
actual control to be exercised over both 
at the same time. Held, that the taking 
of a bunch of horses a mile east of a 
ranch, and another bunch three quarters 
of a mile south, though ecorralled at the 
same place, but belonging to different per- 
sons, were independent offenses. State v. 
Akers, 106 M 105, 107, 109, 76 P 2d 6388. 


95-1902 


Where Conviction Set Aside 


One whose conviction has been set aside 
may be tried anew on the same or another 
information for the same offense of which 
he was convicted. State v. Aus, 105 M 82, 
86, 69 P 2d 584. 


Where Jury Disregards the Law 


The jury have the power to disregard 
the law as declared and acquit defendant, 
however convincing the evidence may be, 
and the court has no power to punish 
them for such conduct. State v. Koch, 33 
M 490, 497, 85 P 272. 


95-1902. Plea of guilty. Before or during trial a plea of guilty may 


be accepted when: 
(a) 
(b) 


the defendant enters a plea of guilty in open court; and 
the court has informed the defendant of the consequences of his 


plea and of the maximum penalty provided by law which may be imposed 


upon acceptance of such plea. 


At any time before or after judgment the court may for good cause 
shown permit the plea of guilty to be withdrawn and a plea of not 


euilty substituted. 


History: En. 95-1902 by Sec. 1, Ch. 196, 
-L. 1967. 


Circumstances Under Which Motion To 
Change Plea Granted 


Defendant, a Mexican without education 
and unfamiliar with court procedure, stood 
charged with murder in the first degree. 
When he asked for a jury trial his first 
attorney asked to be relieved of his assign- 
ment; the second advised defendant to 
plead guilty and take a life sentence, 
whereas if he were tried by jury the sen- 
tence would be one of death. Defendant’s 
plea was guilty, and the court imposed the 
death sentence. Held, that trial court 
abused its discretion in refusing to grant 
defendant’s motion for permission to 
change his plea to one of not guilty. State 
v. Casaras, 104 M 404, 413, 66 P 2d 774. 


Denial of Motion To Withdraw 


Denial of motion to withdraw plea of 
guilty will not be reversed where chief 
contention was that he was misled by 
the erroneous advice of counsel as to his 
guilt under the law, when from the rec- 
ord there was evidence which would have 
justified a finding of guilty, regardless of 
the correctness of the counsel’s interpre- 
tation of the law. State v. Nance, 120 M 
152, 184 P 2d 554, 561, distinguished in 
121 M 459, 479, 194 P 2d 651, 662. 


Discretion of Court 

The granting or refusal of permission 
to withdraw a plea of guilty and substi- 
tute a plea of not guilty rests in the dis- 


eretion of the trial court and is subject 
to review only where an abuse of discre- 
tion is shown. State v. Nance, 120 M 152, 
184 P 2d 554, 560, distinguished in 121 M 
459, 479, 194 P 2d 651, 662. 


Guilty Plea Under Agreement with Pros- 
ecutor 


While the supreme court will not en- 
courage the making of bargains with per- 
sons charged of crime, where a defendant 
has changed his plea of not guilty to a 
plea of guilty on an agreement with the 
prosecuting attorney as to recommenda- 
tion for sentences which were carried out, 
the supreme court, will not, after he ob- 
tained the benefits of the agreement, aid 
him in escaping its obligations, by order- 
ing a withdrawal of the guilty plea. State 
v. Nance, 120 M 152, 184 P 2d 554, 561, 
distinguished in 121 M 459, 479, 194 P 2d 
651, 662. 


In Cases of Doubt That Plea Voluntary, 
Application To Change Plea Should Be 
Granted 


On hearing of an application of de- 
fendant, accused of crime, for permission 
to change his plea of guilty to not guilty, 
any doubt that the first plea was not 
voluntary should be resolved in his favor 
and in favor of a trial on the merits; plea 
should be entirely voluntary by one com- 
petent to know the consequences and should 
not be induced by fear, persuasion, prom- 
ise or ignorance. State v. Casaras, 104 M 
404, 413, 66 P 2d 774. 
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Motion To Withdraw—Time for Filing 


In order to receive favorable considera- 
tion, an application to withdraw a plea of 
guilty should be made within a reasonable 
time. State v. Nance, 120 M 152, 184 P 
2d 554, 561, distinguished in 121 M 459, 
479, 194 P 2d 651, 662. 


Waiver of Jury Trial 


The entering of a plea of guilty by a 
defendant waives his right to a jury trial. 
State v. Peters, 140 M 162, 369 P 2d 418, 
419. 


When Plea of Guilty May Be Withdrawn 
After Judgment 


Although former section provided that 
the district court at any time before judg- 
ment might permit a plea of guilty to 
be withdrawn and a plea of not guilty to 
be substituted, the court was not pro- 
hibited by statute from permitting this to 
be done after judgment; the power to per- 
mit the latter was inherent and might be 
exercised in the court’s discretion to rec- 
tify an injustice, especially where occa- 
sioned through ignorance or lack of un- 
derstanding of the gravity of the offense 
charged against the petitioner and its dis- 
cretion in that behalf might not be dis- 
turbed on appeal except on a showing 
of abuse. State ex rel. Foot v. District 
Court, 81 M 495, 501, 263 P 979. 

Where the evidence discloses that there 
was a grave doubt that the defendant had 
the mental capacity to appreciate and un- 
derstand what he was doing and the con- 
sequences thereof, when, without benefit 
of counsel, he pleaded guilty to the charge 
of murder, defendant should have been 
allowed to withdraw his plea of guilty 


95-1903. Failure of the county attorney to attend. 


CRIMINAL PROCEDURE 


and enter a plea of not guilty. State v. 
Dryman, 125 M 500, 241 P 2d 821, distin- 
guished in 131 M 152, 156, 308 P 2d 969, 
9710 

Held, on the facts of the particular 
case, that where the defendant at the time 
of entering his plea of guilty thought that 
he had an understanding as to what his 
sentence would be; that no direct commit- 
ment was made to him by any of the 
officers but the officers had made state- 
ments to others who were in contact with 
the defendant and upon whose advice he 
relied, the ends of justice would be best 
served by permitting the defendant to 
change his plea. State v. Morgan, 131 M 
58, 307 P 2d 244, distinguished in 134 M 
301, 304, 330 P 2d 968, 970. 

District court did not abuse its discre- 
tion in entering order denying defendant’s 
motion to withdraw plea of guilty and 
substitute plea of not guilty where the 
record disclosed that defendant entered 
his plea of “guilty” on December 30, 1960; 
sentence was pronounced on January 23, 
1961; and the motion was not filed in the 
district court until July 24, 1961, six 
months after imposition of the sentence 
and six months and twenty-four days 
after entry of the plea. State v. Peters, 140 
M 162, 369 P 2d 418, 419. 


Written “Special Plea in Bar’ Not Au- 
thorized 


Justice of the peace was acting within 
his jurisdiction and in accordance with 
the law in overruling the defendant’s writ- 
ten special plea in bar and ordering the 
defendant to answer to the complaint. State 
ex rel. Borberg v. District Court, 125 M 
481, 240 P 2d 854, 857, 861. 


If the county at- 


torney fails to attend the trial, the court may appoint some attorney at law 


to perform his duties. 


History: En. 95-1903 by Sec. 1, Ch. 196, 
L. 1967. 


Attorney’s Compensation 


An attorney appointed to perform the 
duties of a county attorney in a proceeding 
in which the latter was sought to be re- 
moved upon the accusation of a taxpayer 
charging neglect of duty, may not de- 
mand or receive compensation for his 
services out of the county treasury, the 
statute not making any provision therefor, 
and the county not being liable as upon an 
implied contract to pay what the services 
are reasonably worth. State ex rel. Mc- 


95-1904. Presence of defendant—mistrial for absence. 


Grade v. District Court, 52 M 371, 374, 
BvD) L573 SES Tapas 


Court’s Power 


The district court is vested with the 
power of appointment of some attorney 
in any criminal case when the emergency 
contemplated by this section arises, and 
of removal, where a disqualification of the 
attorney appointed appears, and while the 
court will usually choose someone from 
among the local attorneys, it is not re- 
quired to do so. State ex rel. MeGrade v. 
District Court, 52M 371, 374, 375, 157 
P.1157% 


(a) The de- 


fendant must be personally present at the trial and rendition of judgment 
in all cases tried in the district court. If the defendant fails to appear 
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at any time during the course of the trial and before the jury has retired 
for its deliberations or the case has been finally submitted to the judge, 
and if after the exercise of reasonable diligence, his presence cannot be 
procured, the court shall declare a mistrial and the cause may again be 


tried. 
(b) 


In all cases appealed to the supreme court it shall be conclusively 


deemed that the defendant was present in court at all stages of the trial 
unless the record on appeal affirmatively shows to the contrary; in all 
cases appealed to the supreme court it shall be conclusively deemed that the 
court or judge gave the proper admonition in accordance with the pro- 
vision of section 95-1913 (e) unless the record affirmatively shows to the 


contrary. 


History: En. 95-1904 by Sec. 1, Ch. 196, | 


L. 1967. 


Cross-References 


Right to appear and defend in person, 
Mont. Const. Art. ITI, § 16. 


Clerk’s Minutes Sufficient Showing 


Clerk’s minutes, in a prosecution for 
felony, construed on appeal to show that 
the defendant was present in court when 
the verdict was returned. State v. Hall, 
55 M 182, 187, 175 P 267. 


Conclusive Presumptions 


One convicted of crime may not assert 
prejudicial error on the ground that the 
record on appeal fails to disclose that he 
was present at the time the verdict was 
returned, unless the record affirmatively 
shows the contrary, otherwise it must be 
conclusively deemed that he was present 
in court at all stages of the trial. State 
v. Cates, 97 M 173, 197, 33 P 2d 578. 


Court May Vacate and Repronounce 
Sentence 


Where the trial court pronounced sen- 
tence against defendant convicted of sec- 
ond degree assault while defendant was 
absent, it was not error for the court, on 
its own motion, to vacate the sentence and 
repronounce the same sentence two days 
later in the presence of the defendant and 
his attorney. State v. Porter, 143 M 528, 
391, P 2d 704. . 


Motion for New Trial 


This section and section 16, article III 
of the Montana constitution do not re- 
quire that the defendant be present at a 
hearing on a motion for a new trial be- 
cause such a hearing is held after the 
verdict has been rendered and is not part 
of the trial. State v. Peters, 146 M 188, 
405 P 2d 642. 


Presence of Defendant 


While the fact that the defendant in a 
criminal cause was present when the ver- 


dict was received must affirmatively ap- 
pear, minutes which show his presence dur- 
ing the trial up to the time the jury 
retired, and then recite that “defendant 
thereupon waived the polling of the jury,” 
and “defendant thereupon waives time for 
sentence and elects to be sentenced at this 
time,” sufficiently meet this requirement. 
State v. De Lea, 36 M 531, 534, 93 P 814. 


Right Cannot Be Waived 


One charged with crime cannot waive 
his right to be present at his trial. State 
v. Reed, 65 M 51, 55, 56, 210 P 756. 


Right To Be Present 


A defendant’s constitutional and statu- 
tory right to be present at his trial does 
not encompass proceedings before the 
court involving matters of law. Such rights 
are violated only if the defendant is pre- 
vented from being personally present when 
jury is hearing his cause or is prevented 
from attending such other proceedings 
where his presence is essential to a fair 
and just determination of a substantial 
issue. State v. Peters, 146 M 188, 405 
P 2d 642. 


Showing Necessary 


It must affirmatively appear that one 
charged with a felony was present when 
the verdict was received; but this may be 
shown by every fair intendment of the 
record. State v. De Lea, 36 M 531, 537, 
93 P 814. 

Under the constitutional and statutory 
provisions applicable, a defendant charged 
with crime must be present throughout 
the entire trial, including the rendition of 
the verdict, and the fact of his presence 
must be made to appear from the record. 
State v. Reed, 65 M 51, 55, 56, 210 P 756. 

Minutes of the trial court in a capital 
case examined and held not to show even 
by reasonable inference that defendant or 
his counsel was present during the trial 
of the cause, in disregard of the statu- 
tory provisions entitling defendant to a 
reversal of the judgment. State v. Reed, 
65 M 51, 55, 56, 210 P 2d 756. 


205 


95-1905 


What Is Not Considered Part of the 
Trial 

The settlement of instructions being no 
part of the “trial,” within the meaning 
of former section, the absence of one 
charged with felony during such _ settle- 
ment does not constitute reversible error. 
Statesv. Hall 55 Mers2 187) 175 Pb 267. 

Predecessor section required the personal 
presence of the defendant at the trial in 
felony eases. After the jury had retired 
to thé jury room for deliberation of their 
verdict they requested that certain ex- 
hibits consisting of a gun, a pair of shoes 
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and other articles found in defendant’s 
room, be sent to them. While defendant 
was not present in the courtroom, his coun- 
sel gave his consent. Held, that the pro- 
ceeding did not constitute a part of the 
trial and therefore defendant’s presence 
was not required, and that defendant’s 
counsel having given his consent, the court 
did not abuse its discretion in complying 
with the jury’s request, even though the 
exhibits were not of the nature of those 
authorized by statute to be taken to the 
jury room. State v. Olson, 87 M 389, 395, 
287 P 938. 


Trial juries for criminal actions are 


formed in the same manner as trial juries in civil actions, except that the 
total number of jurors drawn shall be at least twelve (12) plus the total 


number of peremptory challenges. 
History: En. 95-1905 by Sec. 1, Ch. 196, 
L. 1967. 
Operation and Effect 


A jury panel in a criminal case must be 
drawn in substantial conformity with the 


95-1906. Order of prosecutions. 


requirements of the code relating to trial 
juries in civil actions, and those require- 
ments in their essential particulars are 
mandatory. State v. Landry, 29 M 218, 
223, 74 P 418. 


Prosecutions against defendants held 


in custody must be disposed of in advance of prosecution against defend- 
ants on bail unless for good cause the court shall direct an action to be 


tried out of its order. 


History: En. 95-1906 by Sec. 1, Ch. 196, 
L. 1967. 


Control of Docket 


Former section requiring the clerk of the 
district court to keep a calendar of crim- 
inal actions enumerated according to the 
date of filing the information; former sec- 
tion declaring that the calendar must be 
disposed of in the order therein named 


95-1907. Time to prepare for trial. 


unless the court shall direct otherwise, and 
former section 94-7013, providing that if 
a case is not postponed it must be set for 
hearing in the order in which it appears on 
the calendar, unless by consent it is set 
down for trial out of its order, are di- 
rectory only, the district court having 
power to control its docket and the order 
in which it may try cases. State v. Quin- 
lan, 84 M 364, 369, 275 P 750. 


After plea, the defendant shall 


be entitled to a reasonable time to prepare for trial. 


History: En. 95-1907 by Sec. 1, Ch. 196, 
L. 1967. 


Continuance 


Trial judge did not abuse discretion in 
denying defendant’s application for con- 
tinuance over the term where trial was 
set for May 7, 1956, after defendant en- 
tered plea of guilty on April 24, 1956. 
State v. MeLeod, 131 M 478, 311 P 2d 400, 
407. 


Nonprejudice on Unnecessary Amend- 
ment and Rearraignment under Notice 


Where original information on attempt 
to commit arson sufficient, to which de- 
fendant pleaded not guilty, but county 
attorney, after giving defendant ten days’ 
notice of proposed amendment was _ per- 


mitted on day of trial to amend showing 
manner and means of the attempt, where- 
upon defendant was unnecessarily rear- 
raigned, the fact that he was not given 
two days in which to prepare trial after 
rearraignment under former statute could 
not have affected him prejudicially, in view 
of notice and unnecessary amendment. 
State v. Gaffney, 106 M 310, 312, 77 P 
2d 398. 


Time Allowed 


Under former section the defendant was 
entitled to at least two days to prepare for 
trial; therefore where he had seven months 
from the day of entry of his plea to the 
day of trial for preparation, he had no 
cause for complaint in this regard. State 
v. Showen, 60 M 474, 478, 199 P 917. 
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95-1908. Motion to discharge jury panel. (a) Any objection to the 
manner in which a jury panel has been selected or drawn shall be raised 
by a motion to discharge the jury panel. The motion shall be made at 
least five (5) days prior to the term for which the jury is drawn. For 
good cause shown, the court may entertain the motion at any time 
thereafter. 


(b) The motion shall be in writing supported by affidavit and shall 
state facts which show that the jury panel was improperly selected or 


drawn. 


(c) If the motion states facts which show that the jury panel has 
been improperly selected or drawn, it shall be the duty of the court to 
conduct a hearing. The burden of proof shall be on the movant. 


(d) If the court finds that the jury panel was improperly selected 
or drawn, the court shall order the jury panel discharged and the selection 
or drawing of a new panel in the manner provided by law. 


History: En. 95-1908 by Sec. 1, Ch. 196, 
L. 1967. 


Burden of Proof 


Where defendant’s offer to submit a 
challenge to the panel on the testimony 
taken at a prior term of court was with- 
drawn, and no evidence whatever was of- 
fered, defendant’s request to discharge the 
jury was properly denied. State v. Jones, 
32 M 442, 449, 80 P 1095. 

Where accused interposed a challenge 
to the jury panel because the sheriff had 
intentionally omitted to summon some of 
the jurors drawn by the jury commission, 
to which the state took an exception, the 
court erred in overruling the challenge on 
the ground that defendant had failed to 
sustain the burden of establishing the 
truth of his assertion, since by its excep- 
tion, which was, in effect a demurrer, the 
facts stood admitted by the state, and no 
burden rested upon defendant. State v. 
Groom, 49 M 354, 358, 141 P 858. 

Evidence, including testimony by sheriff 
that his failure to summon some of jurors 
was oceasioned by his imperfect knowledge 
of county lines incident to creation of a 
new county, was sufficient to sustain chal- 
lenge premised on sheriff’s intentional 
omission to summon some of jurors drawn 
by jury commission. State v. Groom, 49 M 
354, 358, 141 P 858. 

Where two jurors did not appear and 
were not excused when the jury was im- 
paneled but the defendant could not show 
affirmatively that the panel had not been 
served, there was no prejudicial error. 
State v. Moran, 142 M 423, 384 P 2d 777. 


Effect of Demurrer to Challenge 


In a criminal case, a demurrer to a 
challenge to the jury panel is equivalent 
to an exception to the challenge, the mere 
name not being important; and the action 


of the court in sustaining a demurrer to 
such challenge, and in impaneling the 
jury, amounted to a disallowance of the 
challenge, so as to render the question 
raised by the challenge reviewable on ap- 
peal. State v. Tighe, 27 M 327, 330, 71 
P 3, overruled on other grounds in State 
v. Sherman, 35 M 512, 518, 90 P 981. 

An exception to the challenge to a jury 
panel in a criminal case is, in effect, a 
demurrer, and admits all the facts stated 
to be true. State v. Groom, 49 M 354, 
357, 141 P 858. 


Only Material Departures Ground for 
Challenge 


It is not every deviation from the strict 
letter of the law in drawing or returning 
a jury that will furnish ground for a chal- 
lenge. The departure must be a material 
one. State v. Groom, 49 M 354, 359, 141 
P 858. 


Presumption That Jury Commissioners 
Performed Their Duty 


Where defendant filed a verified, speci- 
fic and detailed challenge to a jury panel 
and the county attorney did not deny the 
sufficiency of the facts alleged and the de- 
fendant also filed a timely motion for the 
issuance of a subpoena to the jury com- 
missioners to appear, the trial court could 
not presume the jury commissioners had 
performed their duty in selecting the pan- 
el; hence, it was error for the trial court 
to overrule defendant’s motion based on 
the presumption that the jury commis- 
sioners had performed in accordance with 
the law. State v. Deeds, 1830 M 503, 305 
P 2d 321, 324. 


Question of Fact 


Where all parties treat a challenge to 
the panel as raising an issue of fact, 
the supreme court will treat the matter 
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as though an issue had been raised by a 
denial of the challenge. State v. Groom, 
49 M 354, 357, 141 P 858. 


Right of Defendant 

Failure of a properly notified juror to 
be present when the jury was impaneled 
did not invalidate the trial as the de- 
fendant had the right only to reject jurors 
and not to select any particular juror. 
State v. Moran, 142 M 423, 384 P 2d 777. 


Substantial Compliance Required 


A substantial compliance with the law 
is required in the work of procuring a 
jury. Anything less will vitiate such work. 
State v. Landry, 29 M 218, 224, 74 P 418; 
State v. Groom, 49 M 354, 358, 141 P 
858. 


Trial of Facts Required 
If a challenge to the panel alleges facts 


CRIMINAL PROCEDURE 


which, if true, would show a material 
variation from the statutory procedure in 
making up the jury list, the court could 
not, on the basis of a presumption that 
the jury commissioners had done their 
duty, summarily deny the challenge, par- 
ticularly in the absence of an exception 
by the adverse party. State v. Chapman, 
139 M 98, 360 P 2d 703. 


Who May Testify 


Query, whether a judge of the district 
court may be called as a witness when the 
regularity of the drawing of a jury in a 
criminal prosecution is questioned by a 
challenge to the panel, inasmuch as he 
orders such drawing and directs the clerk 
during its progress, both judicial and min- 
isterial officers whose irregularity is com- 
plained of may be called upon to testify. 
State ex rel. Breen v. District Court, 34 M 
107, 111, 85 P 870. 


DECISIONS UNDER FORMER LAW 


Gack of Jurisdiction 


Former statute gave court express au- 
thority to discharge the jury, in a ecrim- 
inal ease, if the opening statement of the 
county attorney affirmatively disclosed 


95-1909. Trial jurors. (a) 


that the offense charged was committed 
outside of the county in which the prosecu- 
tion was being had. State v. Hall, 55 M 
182,185, lio0r 207. 


The clerk. of court shall make available 


to the parties a list of prospective jurors with their addresses when drawn. 


(b) (1) 


The qualifications of jurors, and who will be exempted, are 


found in sections 93-1801 through 93-1807, of the Civil Code, which by 
reference are made a part of this code. 


(2) An exemption from service on a jury is not a cause of ee 
but the privilege of the person exempted. 


(c) The county attorney and the defendant or his attorney shall 


conduct the examination of prospective jurors. 


The court may conduct 


an additional examination. The court may limit the examination by the 
defendant, his attorney or the prosecuting attorney if the court believes 


such examination to be improper. 


(d) (1) 
lenge must be tried by the court. 


Hach party may challenge jurors for cause, and each chal- 


(2) A challenge for cause may be taken for all or any of the follow- 


ing reasons; 


or for any other reason which the court determines: 


(1) Consanguinity or relationship to the person alleged to be in- 
jured by the offense charged, or on whose complaint the prosecution 
was instituted, or to the defendant. 


(ii) 


Standing in the relation of guardian and ward, attorney and 


client, master and servant, or landlord and tenant, debtor and creditor, 
or being a member of the family of the defendant, or of the person 
alleged to be injured by the offense charged, or on whose complaint 
the prosecution was instituted, or in his employment. 
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(iii) Being a party adverse to the defendant in a civil action, or 
having complained against or been accused by him in a criminal 
prosecution. 


(iv) Having served on the grand jury which found the indictment, 
or on a coroner’s Jury which inquired into the death of a person whose 
death is the subject of the indictment or information. 

(v) Having served on a trial jury which has tried another person 
for the offense charged. 

(vi) Having been one of a jury formerly sworn to try the same 
charge, and whose verdict was set aside or which was discharged 
without verdict, after the case was submitted to it. 


(vii) Having served as a juror in a civil action brought against 
the defendant for the act charged as an offense. 

(vill) If the offense charged be punishable with death, the enter- 
taining of such conscientious opinions as would preclude his finding 
the defendant guilty; in which case he must neither be permitted nor 
compelled to serve as a juror. 


(ix) Having a belief that the punishment fixed by law is too 
severe for the offense charged. 

(x) For the existence of a state of mind on the part of the juror 
in reference to the case, or to either of the parties, which will prevent 
him from acting with entire impartiality and without prejudice to the 
substantial rights of either party. 


(e) - All challenges must be interposed before the jury is sworn, unless 
the cause of challenge be discovered after the jury is sworn and before 
the introduction of any evidence, when the court, in its discretion may 
allow the challenge to be interposed. 


(f) Each defendant shall be allowed eight (8) peremptory challenges 
in capital cases, six (6) in all other cases tried in the district court, and 
three (3) in all cases tried in justice of the peace or police courts. How- 
ever, there may not be additional challenges for separate counts charged 
in the indictment or information. If the indictment or information charges 
a capital offense, as well as lesser offenses in separate counts, the maxi- 
mum number of challenges shall be eight (8). The state shall be allowed 
the same number of peremptory challenges as all of the defendants. 


(g) After the jury is impaneled and sworn, the court may direct the 
selection of one or more alternate jurors, in the same manner as principal 
jurors, who shall take the same oath as the principal jurors. Each party 
shall have one additional peremptory challenge for each alternate juror. 
Alternate jurors in the order in which they are called shall replace jurors 
who, prior to the time the jury arrives at its vedict, become unable or 
disqualified to perform their duties. An alternate juror shall not join the 
jury in its deliberation unless called upon by the court to replace a mem- 
ber of the jury. His conduct during the period in which the jury is con- 
sidering its verdict shall be regulated by instructions of the trial court. 
An alternate juror who does not replace a principal juror shall be dis- 
charged after the jury arrives at its verdict. 


(h) The jury shall return a general verdict to each offense charged. 
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(i) When, at the close of the state’s evidence or at the close of all the 
evidence, the evidence is insufficient to support a finding or verdict of 
cuilty, the court may on its own motion or on the motion of the defendant, 
dismiss the action and discharge the defendant. However, the court may 
allow the case to be reopened for good cause shown. 


History: En. 95-1909 by Sec. 1, Ch. 196, 
L. 1967. 


NOTE.—See sec. 93-1811 for provision 
for alternate jurors. 


Constitutionality 


Former statute providing, inter alia, that 
no juror should be disqualified by having 
formed or expressed an opinion on matter 
in question, founded upon public rumor, 
statements in public journals or common 
notoriety if he would nevertheless act im- 
partially and fairly upon matter submitted 
to him was constitutional. Territory v. 
Bryson, 9 M 32, 39, 22 P 147; State v. 
Sheerin, 12 M 5389, 541, 31 P 543; State 
v. Martin, 29 M 273, 277, 74 P 725; State 
_ v. Mott, 29 M 292, 306, 74 P 728. 


Causes Enumerated Not Exclusive 


The constitutional provision (section 16, 
article III) that one accused of crime shall 
have the right to trial by an impartial 
jury is a limitation upon the power of the 
legislature and it is beyond its power to 
curtail it; hence, where it clearly appeared 
from the examination of a juror on his 
voir dire that some circumstance or con- 
nection with the case rendered him unfit 
to serve, he should have been disqualified 
even though the cause did not fall within 
any of those specified in former statute. 
State v. Russell, 73 M 240, 244, 235 P 712. 


Challenges for Cause 


Where the state challenged three jurors 
for cause, and the evidence showed that 
one of the jurors was nearly deaf, and the 
other two had formed opinions, the court 
was correct in excusing the jurors for 
cause. State v. Gates, 131 M 78, 307 P 
2d 248. 


Challenges, How Taken—Waiver 


Where the state waived its fourth per- 
emptory challenge, and the defendant ex- 
hausted his peremptory challenges, it was 
not error, on the panel’s being filled and 
passed for cause, to permit the state to 
peremptorily challenge a juror who was 
in the box when the state waived its fourth 
challenge; the state’s waiver of its fourth 
challenge was not a waiver of any subse- 
quent challenge to which it was entitled. 
State v.. Peel, 23 M 358, 363, 59 P 169. 


Directing Jury To Acquit Defendant 

Where there is an utter failure or lack 
of evidence to establish the state’s case 
court may direct the jury to return a ver- 


dict for the defendant. State v. Widdi- 
combe, 130 M 325, 301 P 2d 1116, 1118. 


Duty of Attorneys To Advise Court That 
Coroner’s Juror Serving as Trial Juror 


Where voir dire examination of trial 
juror in murder ease failed to reveal that 
he had served on the coroner’s jury which 
had investigated the occurrence, known to 
the county attorney who directed proceed- 
ings at the inquest, and discovered by de- 
fense counsel after trial jury had been 
sworn, it was the duty of both to advise 
the trial court at the earliest opportunity 
to prevent a mistrial instead of remaining 
silent until verdict of guilty returned when 
defense counsel presented the matter in 
affidavits on motion for new trial. State 
v, Allison, 116 M 352, 364, 153 P 2d 141. 


Effect of Juror Admitting Bias ~ 


Where a juror in a criminal case on ex- 
amination first admits bias in favor of de- 
fendant, but later states that notwith- 
standing such bias he can consider the 
evidence impartially, the latter statement 
should be received with caution. State v. 
Huffman, 89 M 194, 197, 296 P 789. 


Juror Bias 


“A juror is not incompetent because he 
has previously served upon the trial of 
another defendant charged with a separate 
and distinct offense, although of the same 
character, and proved by the same wit- 
ness or witnesses.” State v. Russell, 73 
M 240, 244, 235 P 712. 

Where one had served as a juror in a 
prosecution for rape he was not disquali- 
fied, as for actual bias, from serving in the 
same capacity in a later case of the same 
character against another defendant in 
which the prosecutrix was the same as in 
the first, by the fact that on the former 
trial evidence of the guilt of the latter 
defendant had been introduced. State v. 
Russell, 73 M 240, 244, 235 P 712. 


Juror’s Prejudice 


A juror who testified on his voir dire 
examination that he entertained a bitter 
prejudice against the Industrial Workers 
of the World and against every member of 
it, whieh would abide with him throughout 
the trial, that it would require evidence to 
remove the prejudice, and less evidence to 
convict defendant, who was a member of 
the organization, than if he were not a 
member, was not an impartial juror, and 
refusal to grant a challenge for cause was 
error. State v. Brooks, 57 M 480, 188 P 
942, 
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Jurer with an Opinion Based on News- 
paper Story or Hearsay 

A juror who has formed and expressed 
an opinion on the case from reading news- 
paper statements and from hearsay, but 
who states that he does not know the de- 
fendant, has no prejudice, and, notwith- 
standing such opinion, can impartially try 
the case, is competent. State v. Sheerin, 
12 M 539, 541, 31 P 543. 

Where a venireman in a criminal ease 
stated on his voir dire that he had read 
the newspaper accounts of the alleged rob- 
bery, and had formed an opinion, but not 
a fixed one, and on re-examination he said 
he could entirely discard the opinion thus 
formed, and give the defendant as fair a 
trial as if he had never heard of the ease, 
he was competent as a juror. State v. 
MGwartd. to Nee ors, ‘Odo, Te P50: 

General challenges of jurors “for the 
purposes of the record” who, while stating 
on their voir dire that they had read the 
newspaper account of the killing of de- 
ceased and were of the opinion at the 
time that he had been murdered, did not 
state that they had any belief that de- 
fendant had committed the crime, but did 
say that they would follow the instruc- 
tions of the court and render an impartial 
verdict, were properly denied. State v. 
Byrne, 60 M 317, 328, 199 P 262. 


A juror who on his voir dire stated that 
he had read in the newspapers an account 
of the homicide for which plaintiff was on 
trial; that he had formed an opinion there- 
from which it would take evidence to re- 
move, but that in determining the case he 
would base his verdict upon the evidence 
and be bound by the court’s instructions; 
that there was nothing known to him 
which would prevent his trying the case 
fairly, etc., held competent. State v. Juhrey, 
61. M 413, 202 P 762. 


Where a juror on his voir dire stated 
that from newspaper reports and conver- 
sations with others he had formed the 
opinion that murder had been committed, 
but had no opinion as to the guilt or inno- 
cence of the defendant, that he would 
require the state to prove beyond a reason- 
able doubt that the latter had killed de- 
ceased with malice aforethought before 
he would vote for a conviction, and that 
he could fairly and impartially try him, 
he was not disqualified from serving. State 
v. Vettere, 76 M 574, 585, 586, 248 P 179. 


Where a juror on his voir dire in a 
homicide case first stated that he had 
formed an opinion based on talks with 
others and on newspaper accounts, but 
later upon being questioned by the court 
replied that he could give a fair and im- 
partial verdict despite his opinion and 
that his opinion was based only on rumor, 
denial of defendant’s challenge for cause 
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was not error. State v. Simpson, 109 M 
198, 206, 95 P 2d 761, overruled on other 
grounds in State v. Knox, 119 M 449, 453, 
175°P 2d 774. 

Where a juror on his voir dire in a 
burglary case stated that he had formed 
an opinion based on what he had heard 
on the radio, television, and read in the 
newspapers, but had not discussed the 
case with anyone purporting to know any 
of the facts about it and declared under 
oath that he could lay aside his opinion 
and judge the case solely on the evidence 
presented, it was not error to deny de- 
fendant’s challenge. State v. Moran, 142 
M 4238, 384 P 2d 777. 

In a criminal prosecution, a prospective 
juror who had formed an opinion of the 
case based on a newspaper account of the 
act but who declared under oath that he 
could consider the evidence impartially was 
competent to serve as a juror under a 
statute providing a challenge for cause for 
actual bias and under statute providing 
that no person shall be disqualified as a 
juror for having formed an opinion based 
on statements in public journals. State v. 
White, 151 M 151, 440 P 2d 269. 


Nature of Right To Challenge 


The right to challenge is the right to re- 
ject, not to select, a juror, and no person 
can acquire a vested right to have any 
particular member of a panel sit upon 
his case until such member has been ae- 
cepted and sworn. State v. Huffman, 89 
M 194, 197, 296 P 789. 


Newspaperman’s Bias 


After conviction of first degree murder, 
defendant moved for new trial on ground, 
among others, that a juror had been guilty 
of misconduct in concealing from the court, 
while under examination on his voir dire, 
the fact that after the arrest of defend- 
ant, he, as correspondent for the news- 
paper published at the county seat, had 
furnished it articles, which were published, 
in effect complimenting the officers for 
their quick action in apprehending the 
“murderer” whose “worthless carcass will 
lie to rot deeply buried when the wheels 
of justice cease to grind,” ete. The motion 
was denied, Held, in answer to the con- 
tention that the court abused its disere- 
tion in denying it, that in view of the 
explanation of his conduct by the juror 
on the hearing of the motion that the ar- 
ticles were not intended to be personal as 
applied to defendant, whom he did not 
know, but applicable to anyone who com- 
mitted homicide, and the advantageous po- 
sition of the trial judge in passing upon 
the sincerity and truth of the statements 
of the juror on his examination touching 
his competency as well as on the hearing 
of the motion, that the court did not err 
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in its ruling. State v. Hoffman, 94 M 573, 
586, 23 P 2d 972. See also State v. Huff- 
man, 89 M 194, 197, 296 P 789. 


Number of Peremptory Challenges 


In a prosecution for murder, the accused 
was properly compelled to exhaust alter- 
nately two peremptory challenges to each 
one taken by the state, where none were 
taken until the panel was full. State v. 
Sloan, 22 M 293, 298, 56 P 364. 


Overruling Challenge 


Where court relied on answers to last 
two questions and on the assumption that 
there was a misunderstanding as to the 
earlier questions in examining a prospec- 
tive juror for prejudice, the overruling of 
the challenge would not be disturbed es- 
pecially where the defendant had three 
peremptory challenges left at the time and 
exercised one to discharge such juror, 
and fact that defendant regarded other 
jurors as undesirable on which he might 
have exercised his challenge gave him no 
right to have such juror excused for bias 
where there was no showing that such ju- 
rors were disqualified. State v. Allison, 
122 M 120, 199 P 2d 279, 286. 


Prosecutor’s Brother-in-Law Not Dis- 
qualified 

A juror who, upon examination, has 
shown no bias, either implied or actual, 
is not disqualified by reason of being a 
brother-in-law of the prosecuting attor- 
ney. State v. Cadotte, 17 M 315, 316, 42 P 
857. 
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Showing Necessary for New Trial 


After verdict, the accused must make it 
appear affirmatively that he is entitled to 
a new trial because he has been deprived 
of his constitutional right to an impartial 
jury, and the probability that one juror 
was incompetent is not sufficient to set 
aside the verdict. In the absence of a 
clear showing of an abuse of discretion 
by the trial court in passing on a motion 
for a new trial, based on the alleged in- 
competency of a juror, the supreme court 
will not interfere. State v. Mott, 29 M 292, 
307, 74 P 728. 


Summoning Jury by Interested Sheriff 


The facts that the victim of a homicide 
was a deputy sheriff, and that the sheriff 
was a witness for the state, did not dis- 
qualify the latter or his deputies from 
summoning the jury on the theory that 
they were interested in the outcome of 
the prosecution; if they were disqualified, 
the remedy of defendant was to object to 
the panel before sworn. State v. Heaston, 
109 M 303, 314, 97 P 2d 330. 


When Trial Judge Should Sustain Chal- 
lenge 


On the voir dire examination of a pros- 
pective juror the trial court is the judge 
of the weight to be given to his testimony, 
and if it has any doubt as to the existence 
of such a state of mind in a juror as 
would disqualify him, it should sustain a 
challenge to him in the interest of justice. 
State v. Huffman, 89 M 194, 197, 296 P 
789. 


DECISIONS UNDER FORMER LAW 


Advising Acquittal 


Under former statute, if a trial judge 
was of the opinion that the defendant, if 
convicted, should be granted a new trial 
because of the insufficiency of the evi- 
dence, it was his duty to advise the jury 
to return a verdict of not guilty. State 
vy. Fisher, 23 M 540, 555, 59 P 919. 

Former section permitting court to ad- 
vise jury to acquit the accused but not 
binding jury by such advice was applicable 
to those eases only in which the trial court 
deemed the evidence, although tending to 
prove every element necessary to consti- 
tute the crime charged, insufficient in 
weight to warrant a conviction. State v. 
Mahoney, 24 M 281, 286, 61 P 647. 

Under former statute, trial court could 
not direct verdict in favor of defendant, 
being authorized to do no more, when it 
deemed the evidence insufficient to warrant 
conviction, than to advise the jury to 
acquit. State v. Collins, 88 M 514, 523, 
294 P 957; State v. Wong Sun, 114 M 
185, 192, 133 P 2d 761. 

By former section, the trial court was 


prohibited from directing a verdict in any 
criminal case; if the advice was disregard- 
ed by the jury, the remedy was by grant- 
ing a new trial. State v. Thierfelder, 114 
M 104, 111, 1382 P 2d 1035, overruled in 
State v. Labbitt, 117 M 26, 35, 156 P 2d 
163. 

Where there was an utter failure of 
proof as to one or more of the essential 
elements of the offense charged, the trial 
eourt had the duty to order the jury to 
return a verdict of not guilty, but where 
there was evidence tending to prove every 
element necessary to constitute the offense 
charged but such evidence was insufficient 
in weight to warrant a conviction, the 
eourt could advise the jury to acquit but 
the jury was not bound by the advice. 
State v. Labbitt, 117 M 26, 35, 156 P 2d 
163. . 

Former section permitting trial court to 
advise jury to acquit defendant was appli- 
cable only in cases in which the trial court 
deemed the evidence, although tending to 
prove every element constituting the crime 
charged, insufficient in weight to warrant 
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a conviction. State v. Peschon, 131 M 330, 
310 P 2d 591, 595. 


Cause for Challenge Must Be Alleged 


Former provision that in challenging a 
juror for implied bias one or more of the 
statutory causes and in challenging for 
actual bias the cause stated in certain sub- 
division must be alleged, was mandatory; 
hence where that was not done, denial 
of the challenge did not entitle appellant 
to allege error. State v. Vettere, 76 M 574, 
584, 248 P 179. 


Challenges, How Taken—Waiver 


Where either party fails to challenge 
in his turn, he is deemed to waive the 
challenge or challenges he might use at 
that time, but this rule goes no further 
than is necessary to preserve the alterna- 
tion required by former statute. State v. 
Peel, 23 M 358, 362, 59 P 169. See also 
Chenoweth v. Great Northern Ry. Co., 
50 M 481, 485, 148 P 330. 


Motion for Nonsuit Not Proper Practice 


In a criminal case motions for nonsuit 
are not proper to raise the question of the 
sufficiency of the evidence to warrant con- 
viction, the proper practice being pre- 


95-1910. Order of trial. (a) 


95-1910 


scribed by former section, authorizing the 
trial court to advise the jury to acquit if 
it deemed the evidence insufficient. State 
v. DeTonancour, 112 M 94, 98, 112 P 2d 
1065. 


Number of Peremptory Challenges 


Under former statute allowing eight per- 
emptory challenges for offense punishable 
by imprisonment in state prison for not 
less than a specified number of years and 
six challenges for other offenses punishable 
by imprisonment in state prison, defend- 
ant, on trial for grand larceny aggravated 
by a prior conviction of the same offense, 
was entitled to eight—not six—peremptory 
challenges. State v. Collins, 53 M 213, 163 
PPLO2. 


Purpose 


The purpose of former section govern- 
ing how causes of challenge were to be 
stated was to require the ground of chal- 
lenge to be stated before the challenger is 
in a position to predicate error on the 
court’s refusal to sustain a challenge. It 
was not intended as a limitation upon the 
power of the court in granting challenges 
which the facts warrant. State v. Gates, 
131 M 78, 307 P 2d 248, 249. 


The court may instruct the jury as to 


its duties. Such general instructions must be settled in the same manner 
as provided for the settlement of special instructions in subsection (d) of 
this section. 

(b) The county attorney must state the case and offer evidence in 
support of the prosecution. The defendant may make his opening state- 
ment prior to the state’s offer of evidence, or may state his defense and 
then offer evidence in support thereof after the state rests. 

(c) The parties may then respectively offer rebutting testimony only, 
unless the court, for good cause, permits them to offer evidence upon their 
original case. 

(d) When the evidence is concluded, if either party desires special 
instructions to be given to the jury, such instructions shall be reduced to 
writing, numbered, and signed by the party, or his attorney, and delivered 
to the court. The instructions shall be settled by the court, without the 
presence of the jury, at which settlement counsel for the parties, or the 
defendant if he is without counsel, shall be allowed reasonable oppor- 
tunity to examine the instructions requested and proposed to be given by 
the court, and to present and argue to the court objections to the adoption 
or rejection of any instruction offered by counsel or proposed to be given 
to the jury by the court. On such settlement of instructions, the respective 
counsel, or the parties, shall specify and state the particular ground on 
which an instruction is objected to, and it shall not be sufficient to object 
generally that the instruction does not state the law, or is against the 
law, but the objection must specify particularly wherein the instruction 
is insufficient, or does not state the law, or what particular clause therein 
is objected to. 
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The court shall pass upon the objections to the instructions and shall 
either give each instruction as requested or proposed or positively refuse 
to do so, or give the instruction with modification, and shall mark or 
endorse upon each instruction in such a manner that it shall distinctly 
appear what instructions were given in whole or in part, and in lke 
manner those refused or modified, and if modified, wherein and how modi- 
fied. All instructions must be filed as a part of the record of the cause. 
No exceptions are necessary to the rulings of the court on the settlement 
of instructions. 


The court reporter shall be present at such settlement and shall take 
down all the objections to any or all of the instructions given or refused 
by the court, together with modifications made therein, and the ruling 
of the court thereon. 


(e) When the instructions have been passed upon and settled by the 
court, and before the arguments to the jury have begun, the court shall 
charge the jury in writing, giving in such charge only such instructions 
as have been passed upon and settled. In charging the jury, the court shall 
give them all matters of law which it thinks necessary for the jury's S in- 
formation in rendering a verdict. 


(f) When the jury has been charged, unless the case is sane to 
the jury on either side or on both sides without argument, the county 
attorney must commence and may conclude the argument. If several de- 
fendants having several defenses appear by different counsel, the court 
must determine their relative order in evidence and argument. Counsel, 
in arguing the case to the judge, may argue and comment upon the law 
of the case as given in the instructions of the court, as well as upon the 
evidence of the case. 


History: En. 95-1910 by Sec. 1, Ch. 196, whole and, if they fairly tender the case 
L. 1967. to the jury, the fact that one or more of 


the instructions, standing alone, is not as 
Error Cannot Be Predicated on Instruc-. ‘ull or aceurate as it might have been, is 
tions Not Ruled on by the Court not reversible error. State v. Watson, 144 
M 576, 398 P 2d 949. 
Where the record in a criminal cause 
does not show that the court ruled, or was Instructions—Duty of Court To Instruct 
requested to rule, on defendant’s requests The 
for instructions, or his objections to those 
given, errors relating to them will not be 
considered on appeal, since error cannot be 
predicated on the mere silence of the court. 
State v. McCarthy, 36 M 226, 236, 92 P 
521. 


defendant introduced testimony 
tending to show that “prior to the ocea- 
sion in question” his reputation for “truth 
and veracity” in the community: in which 
he lived was good, and his counsel offered 
an instruction on the subject. This the 
court refused, and it did not give any on 
that phase of the case. Whether the court 
was of the opinion that the offered in- 
It is not error to fail to read the in- struction was not good, or that defendant 


Failure To Read Information 


formation, there being no statutory re- Was not entitled to an instruction upon the 
quirement for such procedure. State vy. Subject, the record does not disclose. Upon 
Gall, 155 M 131,337 P 2d 932. the evidence introdueed defendant was en- 
titled upon his request to the benefit of 

Instructions—Considered as a Whoie & proper instruction upon the subject; 


subject to the provisions of former see- 
z tion, the court is required to instrue 
erroneous the charge as a whole must be jury upon all ma ae law ? ee 
ie : - _ Mo TT af o c « “ 
SRA BART: v..Wong Sun, 114 M 185, . its information..in rendering a_ verdict. 
tUG, te tg : iy State v. Jackson, 88 M 420, 435, 293 P 
Instructions must be considered as a 309, 
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In a rape trial where there was no in- 
consistency, contradictory evidence, or 
proof of falsity shown in the prosecutrix’s 
testimony, and no showing of malice or 
desire for revenge against the accused, it 
was not error for the court to refuse to 
give a cautionary instruction. State v. 
Lagge, 143 M 289, 388 P 2d 792. 


Where defendant was convicted of rob- 
bery, trial court did not commit rever- 
sible error in giving no instruction to the 
jury on the defense of threat or menace 
since the jury in considering the court’s in- 
structions found the allegations of willful 
commission of the erime proven beyond 
a reasonable doubt. State v. Watson, 144 
M 576, 398 P 2d 949. 


Instructions—Duty To Object and Point 
Out Error 


Where defendant fails to make objec- 
tion to any portion of the charge or to 
any action of the trial court in its 
settlement during trial, he will not, on 
appeal, be heard to complain of error 
therein, or of any omission by the court 
to submit any special instruction. State v. 
Stone, 40 M 88, 93, 105 P 89. 


The defendant, in a criminal case, is 
bound by instructions to which he does 
not object. State v. Crean, 43 M 47, 60, 
114 P 603. 


Where defendant, through his attorney, 
at the settlement of the instructions, stated 
that he had no objections to them, assign- 
ments based on alleged error in them can- 
not. be considered on appeal. State v. 
Chronopoulos, 60 M 329, 330, 199 P 266; 
State v. Evans, 60 M 367, 374, 199 P 440. 


Where a defect in an instruction given 
was not pointed out specifically by de- 
fendant at the settlement of the instruc- 
tions, the supreme court on appeal may 
not, under former section, consider an 
objection not so pointed out. State v. 
Bolton, 65 M 74, 81, 212 P 504; State 
v. Dougherty, 71 M 265, 266, 229 P 735; 
State v. Sawyer, 71 M 269, 272, 229 P 
734; State v. Cassill, 71 M 274, 279, 229 
P 716; State v. Vallie, 82 M 456, 268 P 
493. 

An objection made at the settlement of 
the instructions in a criminal case that a 
certain paragraph thereof “is not applica- 
ble to the facts of this case” is insuffi- 
cient to warrant review of alleged errors 
urged under the specification relating there- 
to. State v. McClain, 76 M 351, 358, 246 
P 956, 


Objection to instruction that “it is rep- 
etitious and not a correct statement of 
the law” does not comply with this sec- 
tion. State v. Hay, 120 M 573, 194 P 2d 232, 
237. 


Objection to instruction that it “is not 
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a correct statement of the law; it is not 
applicable to the facts in this case” does 
not comply with predecessor section. State 
v.. Hay, 120: M 573, 194 P 2d 232,287. 


Any error in giving instructions is not 
available to appellants on appeal where 
the record shows no objections made by 
the appellants. State v. Holt, 121 M 459, 
194 P 2d 651, 654. 


Where defendant sought appeal from 
conviction for robbery on grounds that 
instructions to jury were incomplete, it 
was incumbent on the defendant to request 
more specific instructions at the time of 
trial and failure to do so did not furnish 
grounds for reversible error. State v. Wat- 
son, 144 M 576, 398 P 2d 949. 


Objection to instruction cannot state 
merely that instruction is not the law but 
must state specifically wherein the in- 
struction is insufficient, or what particu- 
lar clause is objected to. State v. Schlein- 
ing, 146 M 1, 403 P 2d 625. 


Instructions—Duty To Submit an In- 
struction if Desired 


It is well settled in this state that, if a 
party is not satisfied with an instruction 
proposed to be given, he must submit an 
instruction which more fully covers the 
particular matter, or he cannot be heard 
to complain, unless the instruction given 
be inherently wrong. Territory v. Hart, 7 
M 489, 505, 17 P 718; Territory v. Man- 
ton, 8 M 95, 109, 19 P 387; State v. Broad- 
bent, 19 M 467, 473, 48 P 775; State v. 
Gordon, 35 M 458, 467, 90 P 173; State v. 
Tracey, 35 M 552, 555, 90 P 791; State v. 
Powell, 54 M 217, 221, 169 P 46. 


Where the defendant failed to offer an 
instruction on circumstantial evidence, he 
is in no position to complain of the omis- 
sion to instruct the jury on that point. 
State v. Francis, 58 M 659, 670, 194 P 304. 


Where the testimony of a physician 
touching a physical examination of the 
complaining witness was admitted solely 
for the purpose of showing that sexual in- 
tercourse might have taken place, and for 
none other, failure of the defendant to 
offer an instruction on the subject of its 
limitation deprived him of the right to 
complain that such an instruction was not 
given. State v. Richardson, 63 M 322, 328, 
207 P 124. 


Instructions—Requirement that Instruc- 
tions Be Written 


Mere silence of the accused or his coun- 
sel is not equivalent to a consent to the 
giving of oral instructions. State v. Fisher, 
23, M. 540, 551, 59 P.919. 

A statute requiring written instructions 
in a criminal action is mandatory, and the 
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violation thereof is reversible error. State 
v. Fisher, 23 M 540, 59 P 919. 


A charge is oral if not in writing at the 
time of its delivery, and read to the jury 
as written. State v. Fisher, 23 M 540, 551, 
59 P 919. 


In the absence of waiver by the parties, 
it is imperative that all instructions be 
submitted to the jury in writing. State v. 
Tudor, 47 M 185, 131 P 632. 


After the jury in a criminal case had 
retired to the jury room it was brought 
back at its request for information rela- 
tive to the punishment which might be 
imposed under the indeterminate sentence 
statute. The court in the presence of de- 
fendant and counsel orally explained the 
provisions of the law and advised the jury 
as to the form in which it might return 
a verdict under that law. Defendant’s 
counsel did not make any objection. Held, 
that the explanations made were not in- 
structions on the law of the case and that, 
therefore, prejudicial error was not com- 
‘mitted in making them orally. State v. 
Kennedy, 82 M 165, 167, 266 P 386. 


Instructions—Review of Instructions 


Even though the supreme court may not 
review instructions which were not given, 
it may examine the instructions which were 
given for the purpose of determining 
whether or not the jury was properly in- 
structed. State v. Watson, 144 M 576, 398 
P 2d 949. 


Failure to instruct in certain particulars 
cannot be assigned as error, where the 
court has properly covered issues, since, 
in the absence of request for instructions, 
there is no ruling to review. State v. Wat- 
son, 144 M 576, 398 P 2d 949. 


Instructions—Signing of Instructions— 
Necessity For 


Requested instructions are required to 
be signed merely for the purpose of iden- 
tification, to be used by the court in mak- 
ing up its charge to the jury; it ig an 
irregularity, but no reversible error, for 
the court to permit the name and official 
title of the county attorney to be placed 
on instructions requested by him and given 
to the jury. State v. Martin, 29 M 273, 
278, 74 P 725. 


Instructions—Undue Emphasis 


Trial judge did not err in giving five in- 
structions to jury which were in part 
repetitious on the matter of conspiracy 
since the number of fact situations to be 
covered required them and while fewer 
instructions possibly would have been suf- 
ficient, they might have been difficult for 
the jury to understand. State v. Schleining, 
146 M 1, 403 P 2d 625. 


CRIMINAL PROCEDURE 


Opening Statement 


Provision requiring the county attorney 
to make an opening statement in a prose- 
cution for crime is merely directory. State 
v. Hall, 55 M 182, 185, 175 P 267. 

Held, that where defendant, charged 
with burglary and three prior convictions, 
at the opening of the trial admitted the 
prior convictions, the court did not err 
in permitting knowledge of the prior con- 
victions to go to the jury by allowing the 
county attorney to read the information 
charging such convictions, in overruling 
an objection to question asked defendant 
on cross-examination as to the prior con- 
victions, or in instructing the jury that 
if they found the defendant guilty of bur- 
glary they should then consider the mat- 
ter of the former convictions, giving the 
provisions of the statute fixing punish- 
ment for that crime when aggravated by 
prior convictions of felonies, in view of 
provisions requiring the county attorney 
to state the case and offer evidence in sup- 
port of the prosecution, and the fact that 
without such knowledge the jury could not 
intelligently fix the punishment to fit the 
crime. State v. O’Neill, 76 M 526, 532, 
535, 248 P 215. 

The county attorney must advert to 
evidence the state intends to prove in 
his opening statement, but is not required 
to state for what purpose he intends to 
produce certain evidence; hence the trial 
court did not err in denying a request 
of counsel for defendant requiring him 
to do so. State v. Keays, 97 M 404, 416, 
34 P 2d 855. 

It was not a denial of fair trial where 
the jury was allowed to consider the prov- 
en and admitted fact that the defendant 
in a first degree assault case had been 
convicted of three prior felonies, where 
only one would have served to increase 
the punishment, when they were instructed 
that the prior convictions were to be con- 
sidered only in fixing the punishment if 
and when the defendant was found guilty 
of the assault charge. Petition of Jones, 
144 M 138, 393 P 2d 780. 


Permitting Witness 
mony 


The trial court did not abuse its dis- 
cretion in permitting state’s witness the 
opportunity to correct testimony made on 
direct examination under statute authoriz- 
ing court to permit state to offer evidence 
upon their original cause during period 
reserved for rebuttal testimony. State v. 
Crockett, 148 M 402, 421 P 2d 722. 


to Correct Testi- 


Purpose 


Predecessor section did not undertake 
to do more than preseribe an orderly pro- 
eedure for the trial of criminal cases. State 
v. Hall, 55 M 182, 185, 175 P 267. 
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DECISIONS UNDER FORMER LAW 


Instructions — Bill of Exceptions Re- 
quired To Review Instructions 

Former provision prohibiting reversal 
by the supreme court for error in instrue- 
tions where such error was not specifically 
pointed out and excepted to at the settle- 
ment of-the instructions, and the error 
and exception incorporated and settled in 
a bill of exceptions, was mandatory, and 
error in instructions could not be con- 
sidered on appeal in a criminal case where 
the record did not contain a bill of ex- 
ceptions. State v. Cook, 42 M 329, 331, 
112 P 537. 

Errors in instructions must be specifi- 
cally pointed out at the time the instruc- 
tions are settled and the exceptions pre- 
sented in a bill of exceptions before they 
will be considered on appeal. State v. 
Thomas, 46 M 468, 128 P 588. 


Under former section, to entitle appel- 
lant in a criminal action to a review of an 
instruction given, the record was required 
to disclose that at the time of settlement 
of the instructions he made suitable ob- 
jections and reserved an exception there- 
to. State v. Brodock, 53 M 463, 164 P 658; 
State v. Neidamier, 98 M 124, 37 P 2d 670. 


Errors in the instructions were not 
ground for reversal on appeal unless the 
same were specifically pointed out and 
excepted to. State v. Kahn, 56 M 108, 
120, 182 P 107. 


An erroneous instruction, given without 
objection, became the law of the case, the 
supreme court on appeal being precluded 
by former section from reversing a judg- 
ment for error in instructions not specifical- 
ly pointed out and excepted to at the set- 
tlement of the instructions. Hawley v. 
Richardson, 60 M 118, 128, 198 P 450. 


Under former section, errors in giving 
or refusing instructions cannot be re- 
viewed on appeal unless they, with the 
proceedings had at the settlement thereof, 
are incorporated in a bill of exceptions, 
even though they constitute a part of the 
judgment-roll of technical record, section 


95-1911. 


12048, R. C. M. 1921 (omitted), providing 
otherwise, having been superseded by for- 
mer section. State v. Carmichael, 62 M 159, 
161, 204 P 362; State v. Zorn, 99 M 63, 
41 P 2d 513. 


Held, that the provision of former sec- 
tion prohibiting the supreme court from 
reversing a judgment in a criminal cause 
for any error in instructions not specifical- 
ly pointed out and excepted to at the set- 
tlement of instructions and incorporated 
and settled in the bill of exceptions, ap- 
plies only to error allegedly committed 
in refusing to give offered instructions. 
State v. Daw, 99 M 232, 234, 43 P 2d 
240; State v. Heaston, 109 M 303, 314, 
97 P 2d 330. 


Where attorney for defendant present- 
ed bill of exceptions and prayed that the 
same be signed, settled and allowed, he 
could not be heard to complain on appeal 
that his bill of exceptions was not acecu- 
rate. State v. Pankow, 134 M 519, 333 P 
2d 1017, 1020. 


The provisions of former section forbid- 
ding the supreme court to reverse a 
judgment for errors in instructions unless 
such errors are specifically pointed out at 
the time the instructions are settled is man- 
datory, and in the absence of such ex- 
ceptions the court cannot consider errors 
predicated upon the instructions, however 
erroneous or prejudicial they may be. State 
v. Watson, 144 M 576, 398 P 2d 949. 


Instructions—Duty To Object and Point 
Out Error 


Where instructions as finally proposed 
to be given were not objected to by coun- 
sel for defendant, the district court by 
statute was expressly forbidden to grant 
a new trial and the supreme court was 
forbidden to reverse the cause, even if 
error existed in such instructions. State 
v. Donges, 126 M 341, 251 P 2d 254, 255; 
State v. Bubnash, 142 M 377, 382 P 2d 
830. 


When order of trial may be departed from. When the state 


of the pleading requires it, or in any other case, for good reasons, and in 
the discretion of the court, the order prescribed in the last section may be 


departed from. 


History: En. 95-1911 by Sec. 1, Ch. 196, 
L. 1967. 


95-1912. View of place of offense or property. When the court deems 
it proper that the jury view any place or personal property pertinent to 
the ease, it will order the jury to be conducted in a body under the 
custody of the sheriff or bailiff, to view said place or personal property 
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in the presence of the defendant and his counsel. The place or personal 
property will be shown them by a person appointed by the court for that 
purpose, and they may personally inspect the same. The sheriff or bailiff 
must be sworn to suffer no person to speak or otherwise communicate with 
the jury nor to do so himself on any subject connected with the trial, 
and to return them into the courtroom without unnecessary delay or at 


a specified time as the court may direct. 


History: En. 95-1912 by Sec. 1, Ch. 196, 
L. 1967. 


Condition of Premises 


The fact that the premises to be viewed 
had accumulated dirt which had been has- 
tily swept away, that doors had been 
replaced and the view was bleak and mor- 
bid furnished no ground for interfering 
with an order permitting a view of the 
premises. State v. Allison, 122 M 120, 
199 Pizd 2/9; 202. 


Defendant May Waive Right To Be 
Present 


Since the only purpose of a view by 
the jury of the place where a homicide 
was committed is to enable the jurors 
better to understand the evidence heard 
by them at the trial and testimony may 
not there be taken for any purpose, the 
defendant may waive his right to be pres- 
ent at the viewing, and where he did not 
make a request for permission to be pres- 
ent at the view of an automobile in and 
near which the shooting occurred, he will 
be held to have waived his right in that 
behalf. State v. Cates, 97 M 173, 191, 33 
P 2d 578. 


95-1913. Conduct of jury after submission of case. 


aration of During Trial. 


- Discretion of Court 


Matter of permitting the jury to view 
cattle charged to have been stolen by de- 
fendant and recaptured was within the 
discretion of the trial court, and in the 
absence of a showing of abuse of its 
discretion in that behalf error may not be 
said to have been committed in permitting 
the viewing. State v. Arnold, 84 M 348, 
362, 275 P 757. 

The matter of permitting the jury to 
view the premises rests entirely in the 
discretion of the trial court which will 
not be interfered with except in case of 
manifest abuse. State v. Allison, 122 M 
1209199" P 20279292: 


Waiver of Alleged Error in Permitting 
View 

By failing to object to an order of the 
trial court, made in its discretion and at 
the close of the testimony in a prosecution 
for murder, permitting the jury to view 
an automobile in which the shooting oc- 
curred, defendant waived his right to se- 
cure a review of the propriety of the order 
urged on the ground that no proper foun- 
dation had been laid for the view in that 
it was not shown that the car was in the 
same condition as at the time of the kill- 
ing. State v. Cates, 97 M 173, 191, 33 P 
2d 578. 


(a) Jurors, Sep- 


The jurors sworn to try an action may, at any 


time before the submission of the case, in the discretion of the court, be 
permitted to separate or be kept in charge of a proper officer. The officer 
must be sworn to keep the jurors together until the next meeting of the 
court, to suffer no person to speak to them or communicate with them, 
nor to do so himself, on any subject connected with the trial, and to return 
them into court at the next meeting thereof. 


(b) Retirement of Jury. When the jury retires to consider its ver- 
dict an officer of the court shall be appointed to keep them together and 
to prevent conversations between the jurors and others. 


(c) Items Which May be Taken in the Jury Room. Upon retiring 
for deliberation, the jury may take with them all papers which have been 
received as evidence in the cause, except depositions or copies of such 
papers as ought not, in the opinion of the court, to be taken from the 
person having them in his possession. The jury may also take with them 
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any exhibits which the court may deem proper, and notes of the proceed- 
ings taken by themselves. 

(d) After Retirement, May Return into Court for Information. After 
the jury has retired for deliberation, if there be any disagreement among 
them as to the testimony, or if they desire to be informed on any point of 
law arising in the cause, they must require the officer to conduct them into 
court. Upon being brought into court, the information requested may be 
given in the discretion of the court; if such information is given it must be 
given in the presence of the county attorney and the defendant and his 
counsel. 


(e) Admonition. The jury must also, at each adjournment of the 
court, whether permitted to separate or kept in charge of officers, be ad- 
monished by the court that it is their duty not to converse among them- 
selves or with anyone else on any subject connected with the trial, or to 
form or express any opinion thereon until the cause is finally submitted 


to them. 


History: En. 95-1913 by Sec. 1, Ch. 196, 
L. 1967. 


Impliedly Repealing Earlier Statute on 
Separation after Charge 


Predecessor section declaring that jury 
may be permitted to separate at any time 
before submission of case to them was en- 
acted some twenty years after section pro- 
hibiting separation of jury in criminal 
cases after hearing the charge and implied- 
ly repealed the latter section; hence error 
was not committed in permitting separa- 
tion for lunch after the giving of instruc- 
tions and before the argument of counsel, 
i, e., at any time before submission of the 
ease to them. State v. DeTonancour, 112 
M 94, 99, 112 P 2d 1065. 


Juror’s Opinion 

Where a juror on his voir dire in a bur- 
glary case stated that he had formed an 
opinion based on what he had heard on 
the radio, television and read in the news- 
papers, but, had not discussed the case 
with anyone purporting to know any of 
the facts about it and declared under oath 
that he could lay aside his opinion and 
judge the case solely on the evidence pre- 
sented, it was not error to deny defendant’s 
challenge. State v. Moran, 142 M 423, 384 
BP. 2as7 17. 


No Presumption of Prejudice 


Where exhibits consisting of photographs 
of the automobile in which some of the 
shots resulting in the killing of deceased 
had been fired and of the body of deceased, 
a pistol taken from defendant after the 
shooting, revolver clips, ete., all of which 
had been admitted in evidence without ob- 
jection by defendant, were taken to the 
jury room, at the close of the trial, ap- 
parently without the affirmative consent 
of the defendant and without an order of 


the court permitting it to be done, but 
there was no showing that by the pro- 
cedure the jury were given any other 
information than that obtained at the trial, 
it may not be presumed that the procedure 
resulted to the prejudice of defendant. 
State ~v./ Cates, 97 M, 173, 197,033 “P* 2d 
578. 


Oral Instructions 


Where in a prosecution for rape the 
jury, after retiring to the jury room, were 
returned into court for information rela- 
tive to a certificate of birth of the prose- 
eutrix, which had been excluded from the 
evidence, and an affidavit made by her to 
the effect that defendant had not com- 
mitted any offense against her, which was 
admitted, and the court orally advised them 
that the certificate had been excluded and 
that as to the affidavit they would have 
to determine for themselves, its action in 
not going further and instructing them 
orally as to what weight should be given 
the affidavit was proper, since instructions, 
in the absence of a waiver by the parties, 
must be delivered in writing. State v. 
Dunean, 82 M 170, 177, 266 P 400. 


Oral Instructions—Presence of Defend- 
ant 

After retiring to the jury room to de- 
liberate of their verdict in a criminal cause, 
the jury returned, asking the court whether 
two instructions given were conflicting. 
The court, in the absence of defendant 
though in the presence of his attorney, 
orally instructed the jury to disregard one 
of them and withdrew it. Held, that with- 
drawing the instruction and directing the 
jury to disregard it was instructing the 
jury orally, constituting reversible error, 
and that doing so in the absence of the 
defendant from the courtroom was con- 
trary to the provisions of predecessor see- 
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tion. State v. Jackson, 88 M 420, 434, 


293 P 309. 


Rereading Testimony at Jury’s Request 


It is within the trial court’s discretion- 
ary power to grant a jury’s request to 
reread parts of testimony and such pro- 
cedure is authorized by statute. State v. 
Armstrong, 149 M 470, 428 P 2d 611. 


Showing of Compliance 


The record on appeal in a criminal cause 
which disclosed that when an adjourn- 
ment was taken, “the jury was admon- 
ished by the court and placed in charge 
of the sheriff,” ete., was sufficient to dis- 
close compliance with statute, imported 
verity, and could not be impeached by 
affidavit. State v. Hall, 55 M 182, 186, 
175 P 267. 


Taking Depositions to Jury Room 


Held, that it was error for the trial 
eourt to send to the jury room as an ex- 
hibit an alleged confession headed ‘“Affi- 
davit,” which to all intents and purposes 
was a deposition, in view of former sec- 
tion which expressly prohibited the jury 
from taking depositions to the jury room 
for consideration during its deliberations. 
State v. Crighton, 97 M 387, 403, 404, 34 
P 2d 511. 


Taking Exhibits to Jury Room 


Personal presence of the defendant is 
required at the trial in felony cases. After 
the jury had retired to the jury room for 
deliberation of their verdict they requested 
that certain exhibits consisting of a gun, 
a pair of shoes and other articles found 
in defendant’s room, be sent to them. While 
defendant was not present in the court- 
room, his counsel gave his consent. Held, 
that the proceeding did not constitute a 
part of the trial and therefore defendant’s 
presence was not required, and that de- 
fendant’s counsel having given his consent, 
the court did not abuse its discretion in 
complying with the jury’s request, even 
though the exhibits were not of the na- 
ture of those authorized by statute to be 
taken to the jury room. State v. Olson, 
87 M 389, 395, 287 P 938. 


Taking Photographs to Jury Room 


In a criminal prosecution for involun- 
tary manslaughter, photographs of the 
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scene of the accident are “all papers” 
within the meaning of that phrase as it 
appears in the statute, thus the trial court 
properly sent the photographs along with 
the jury when they retired to the jury 
room for deliberations. State v. Medicine 
Bull, — M —, 445 P 2d 916. 


Time of Admonition 


The court is not required to admonish 
the jury before it has been completed; as, 
where a recess has been taken before the 
completion of the jury; the body of men 
intended for a jury is not such, under 
section 93-1203, until it has been sworn 
to try and determine by verdict a ques- 
tion of fact. State v. Hall, 55 M 182, 186, 
I75°P "S67. 

Where a jury was completed on the 
afternoon of the sixth of the month, and 
an adjournment was then taken until the 
seventh, and at noon on the seventh a 
recess was taken until 1:30 p.m. of that 
day, a new trial will not be granted be- 
cause of the failure of the court to give 
to the jury the full statutory admonition, 
where the jury was properly admonished, 
as required by this section, at each ad- 
journment taken after the noon recess on 
the seventh. State v. Hall, 55 M 182, 186, 
175 P 267. 


Waiver of Objection 


Where on motion for new trial it is 
found that counsel for defendant con- 
sented to the taking of certain exhibits 
to the jury room previously admitted in 
evidence on a prosecution for murder, such 
consent constitutes a waiver of any ob- 
jection to the sending of the exhibits to 
the jury during retirement. State v. Allen, 
23 M 118, 57 P 725, 


When Information Deemed Oral 


The information referred to in predeces- 
sor section was deemed to be oral if it 
was not in writing at the time of its de- 
livery and read to the jury as written. 
State v. Fisher, 23 M 540, 553, 59 P 919. 


Law Review 


General Admonitions To Jury Not To 
Read Newspaper Accounts of Trial Held 
Sufficient To Counteract Adverse Publicity 
(State v. Moran, 142 M 423, 384 P 2d 
777), 25 Mont. L. Rev. 156 (1963). 


95-1914. Court may adjourn during absence, but deemed open. While 
the jury is absent the court may adjourn from time to time as to other 
business, but it must nevertheless be open for every purpose connected 
with the cause submitted to the jury until a verdict is returned or the 


jury discharged. 


History: En. 95-1914 by Sec. 1, Ch. 196, 
L. 1967. 
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95-1915. Verdict. (a) Return. The verdict shall be unanimous in 
all felonies and two-thirds (24) in all misdemeanors and appeals from 
justice or police courts. Such verdict shall be signed by the foreman and 
returned by the jury to the judge in open court. 

(b) Several Defendants. If there are two (2) or more defendants, 
the jury,.at any time during its deliberations, may return a verdict or 
verdicts with respect to a defendant or defendants as to whom it has 
agreed; if the jury cannot agree with respect to all, the defendant or 
defendants as to whom it does not agree may be tried again. 

(c) Conviction of a Lesser Offense. The defendant may be found 
guilty of an offense necessarily included in the offense charged, or of an 
attempt to commit either the offense charged or an offense necessarily 
included therein if the attempt is an offense. 

Whenever a crime is distinguished into degrees, the jury, if they con- 
viet the defendant, must find the degree of the crime of which he is guilty. 

(d) Poll of Jury. When a verdict is returned, the jury shall be 
polled at the request of any party or upon the court’s own motion. If 
upon the poll there is not the required concurrence the jury may be di- 


rected to retire for further deliberations or may be discharged. 


History: En. 95-1915 by Sec. 1, Ch. 196, 
L. 1967; Sup. Ct. Ord. 11450-2-3-4, Oct. 
10, 1968, eff. Dec. 1, 1968. 


Advisory Committee Note: 


Amendment by addition of second para- 
graph brings this section into conform- 
ity with section 94-7234, R. C. M. 1947. 


Cross-References 


Right to unanimous verdict in felony 
eases, Mont. Const. Art. II, § 23. 


Degrees of Murder 


There is but one crime of murder, and 
its division into degrees is simply for the 
purpose of adjusting the punishment with 
reference to the presence or absence of 
circumstances of aggravation. State v. Hli- 
boka, 31 M 455, 458, 78 P 965. 


Degree of Offense 


In charging burglary, it is not necessary 
to allege in the information the time of the 
entry, but the jury, if they convict, must 
find the degree. State v. Copenhaver, 35 
M 342, 344, 89 P 61; State v. Mish, 36 
M 168, 175, 92 P 459. 

Where a specific crime is divided into 
degrees, it is sufficient to charge the com- 
mission of the substantive offense; it is 
then made the duty of the jury to deter- 
mine from the evidence the particular de- 
gree of the erime of which the accused 
is guilty, if guilt is shown. State v. Wiley, 
53 M 383, 386, 164 P 84. 


Finding as to Previous Conviction 


In an information charging, among 
other things, a prior conviction of an of- 
fense in another state which, in this state, 


is punishable by imprisonment in the state 
prison, it is unnecessary to allege the facts 
constituting the crime in the foreign state, 
and it is immaterial whether the offense 
for which defendant is alleged to have 
been previously convicted in the sister 
state is a felony there. State v. Paisley, 
36 M 237, 247, 92 P 566. 

While it is not necessary for the jury 
to find that a charge of prior conviction 
is true where the charge is admitted, if it 
does so find, defendant is not in a posi- 
tion to complain. State v. O’Neill, 76 M 
526, 528, 248 P 215. 

Where defendant’s answer admits the 
charge of a previous conviction, finding 
of previous conviction is unnecessary and 
jury’s failure to make such finding did 
not render invalid the judgment increas- 
ing sentence for a prior conviction. State 
ex rel. Williams v. Henry, 119 M 271, 174 
P 2d 220, 222. 


Insufficient Verdict 


A party cannot be charged with one 
crime and be convicted of another inde- 
pendent offense; thus, a verdict of guilty 
of malicious destruction of property is 
insufficient under a charge of the malicious 
burning of property; the offense found 
does not include the offense charged; in 
such a case it is the right and duty of 
the trial court to require the jury to re- 
turn some form of verdict authorized by 
law, or to report a disagreement. State v. 
Sieff, 54 M 165, 168, 168 P 524. 


Lesser Offense 


Where the defendant was specifically 
charged with burglary in the nighttime, 
constituting the first degree of the offense 
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of burglary, the jury could not convict 
him of the erime in the second degree, as 
having been committed in the daytime, 
since the former does not include the lat- 
ter, and inasmuch as the defendant need 
only meet the accusation as made, and not 
another and a different one, and the prose- 
cution is held to proof of the charge as 
set out in the information. State v. Co- 
penhaver, 35 M 342, 345, 89 P 61. 

An information charging murder, when 
stripped of the terms conveying the idea 
of deliberation, premeditation, and malice, 
sufficiently charges manslaughter, and the 
accused may be found guilty of the lesser 
offense. State v. Crean, 43 M 47, 53, 114 
B5G93. 

Murder in the first degree includes man- 
slaughter. State v. Crean, 43 M 47, 53, 114 
P 603. 

While the offense of kidnaping includes 
the minor offenses of false imprisonment 
and assault in the third degree, the court 
need not so formulate the charge that the 
jury may find the defendant guilty of a 
lower offense or of an included offense, 
where the evidence is such as to show that 
defendant is guilty of the offense charged 
or is entitled to an acquittal. State v. 
McDonald, 51 M 1, 16, 149 P 279. 

Where defendant was charged with mur- 
der in the second degree it was permis- 
sible for the jury to find him guilty of 
involuntary manslaughter. State v. Alli- 
son, 122 M 120, 199 P 2d 279, 288. 


Manslaughter Not a Degree of Murder 


Where there is evidence tending to show 
that defendant is guilty of murder in the 
first degree, murder in the second degree, 
and manslaughter, it is the duty of the 
court to instruct that a verdict for man- 
slaughter may be returned, manslaughter 
not being a degree of murder. State v. 
Shadwell, 26 M 52, 59, 66 P 508. 


Poll of Jury 


Where on the poll of the jury one juror 
answered that the verdict of guilty of 
burglary was his verdict provided the sen- 
tence was suspended, but thereafter, upon 
inquiry by the court, unqualifiedly an- 
swered that it was his verdict, a motion 
for dismissal of the information on the 
ground that the verdict had not been ren- 
dered by a full panel was properly de- 
nied. State v. Asher, 63 M 302, 306, 206 
Py 091, 


Sentence for Prior Conviction 


A judgment that defendant “be impris- 
oned in the state prison for the term of 
ten years, five years upon the conviction 
for assault in the second degree, and five 
years for the prior conviction of a felony 
as by the statute made and provided,” is 
not void as to the five years for former 
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conviction. State v. Connors, 27 M 227, 
228, 70 P 715. 


Value of Property 


Held, in view of former section pro- 
viding that in a prosecution for an offense 
against the property of another, the jury 
must ascertain and declare in their verdict 
not only the value of the property taken 
but also the amount restored, that re- 


‘fusal to permit defendant to introduce 


evidence to show the amount restored to 
the person from whom he obtained money 
by false pretenses was prejudicial error. 
State v. Mason, 62 M 180, 190, 204 P 358. 

Where the fact that all of the articles 
taken by one charged with burglary were 
found and restored to the owner was be- 
fore the jury, failure of the verdict to 
declare the value of the property taken 
and the amount restored, if any, and the 
value thereof, as required by former stat- 
ute which closed with the words that “the 
jury’s failure to do so does not affect the 
validity of their verdict,” was not a fatal 
defect, if the provisions of the section were 
to guide the jury in fixing punishment. 
State v. Dixson, 80 M 181, 207, 208, 260 
Poo: 


Verdict by Full Panel 


Where, on the poll of the jury one juror 
answered that the verdict of guilty of 
burglary was his verdict provided that 
the sentence was suspended, but thereafter, 
upon inquiry by the court, unqualifiedly 
answered that it was his verdict, a motion 
for dismissal of the information on the 
ground that the verdict had not been ren- 
dered by a full panel was properly denied. 
State v. Asher, 63 M 302, 306, 206 P 1091. 


Verdict Not Subject to Technical Plead- 
ing Rules 

A verdict is not subject to the technical 
rules which govern pleadings. The object 
sought in construing a verdict is to ascer- 
tain the intention of the jury, and to that 
end reference may be made to the plead- 
ings, the evidence and the instructions of 
the court. Consolidated Gold & Sapphire 
Min. Co. v. Struthers, 41 M 565, 111 P 
152; Tripp v. Silver Dyke Min. Co., 70 
M 120, 224 P 272. 


Verdict upon Finding of Insanity 


Where defendant, charged with assault 
in the first degree, relied wholly upon the 
defense of insanity, the court’s instruction 
that the jury might find defendant guilty 
of assault in the first, second, or third de- 
gree, or not guilty was inaccurate; the jury 
should have been told that, if they found 
him not guilty because insane, their verdict 
should be “not guilty by reason of in- 
sanity.” State v. Crowe, 39 M 174, 184, 102 
RAS 09: 
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DECISIONS UNDER FORMER LAW 


Finding as to Previous Conviction 


For a mere informality in the wording 
of a verdict finding the defendant guilty 
of robbery and also “guilty of prior con- 
victions,” instead of following the lan- 
guage of-former section and saying, “We 
find the charge of previous conviction 
true,’ the judgment of conviction would 
not be reversed, since the provision was 
directory only, and the verdict in question 
substantially conformed to it. State v. 
Gordon, 35 M 458, 465, 90 P 173; State 
v. Paisley, 36 M 237, 248, 92 P 566. 


Insufficient Verdict 


Where a jury in a criminal case brought 
in a verdict of guilty, and, in the at- 


tempted exercise of its former right to fix 
the punishment, set out in its verdict the 
maximum of years the defendant was to 
serve in prison, but neglected to set out 
the minimum, the court should have, on 
motion therefor, sent it out again to fill 
in the omission. In re Gomez, 52 M 189, 
190, 156 P 1078. 


Manner of Taking Verdict 


Purpose of former section dealing with 
manner of taking verdict and requiring 
the names of the jurors to be called when 
their verdict was delivered, was to ensure 
their presence before the verdict was de- 
livered. State v. De Lea, 36 M 531, 534, 
93 P 814. 


95-1916. Defendant, when to be discharged. If judgment of acquittal 


is given on a general verdict, and the defendant is not detained for any 
other legal cause, he must be discharged as soon as the judgment is given, 
except where the acquittal is because of a variance between the pleading 
and proof which may be obviated by a new indictment or information 
the court may order his detention to the end that a new indictment or 


information may be filed by the county attorney. 


History: En. 95-1916 by Sec. 1, Ch. 196, 
L. 1967. 
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JUSTICE AND POLICE COURT PROCEEDINGS 


Section 95-2001. 


Initiation of proceedings. 


95-2008.1. Fines for city ordinance violations tried on appeal—half to city. 


95-2002. Minutes. 

95-2003. Change of place of trial. 

95-2004. Trial in justice and police courts. 
95-2005. Formation of trial jury. 

95-2006. Verdict. 

95-2007. Sentence and judgment. 

95-2008. Execution of judgment. 

95-2009. Appeal. 


95-2001. Initiation of proceedings. In justice and police courts all 
criminal prosecutions must be commenced by complaint under oath. 


History: En. 95-2001 by Sec. 1, Ch. 196, 
L. 1967. 


Cross-References 


Prosecution of criminal offenses, Mont. 
Const. Art. ITI, § 8. 


Issuance of Arrest Warrant 


Tt is the duty of a justice of the peace, 
when he is satisfied upon the complaint of 
any citizen that an offense has been com- 
mitted, to issue a warrant of arrest and to 
have the offender brought before him for 
trial or examination, as the ease may be. 
State v. O’Brien, 35 M 482, 494, 90 P 514. 


Limited Jurisdiction 


Police courts, like justices’ courts, are 
eourts of limited jurisdiction and have 
only such authority as is expressly con- 
ferred upon them. State ex rel. Marquette 
v. Police Court, 86 M 297, 308, 283 P 430. 


Nature of Action 


The nature of an action for the viola- 
tion of a city ordinance, whether civil 
or criminal, must be determined by the 
relief sought in the proceeding, without 
regard to the question whether some other 
proceeding may or may not be brought 
under the state statutes. State ex rel. 
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Marquette v. Police Court, 86 M 297, 308, 


283 P 430. 


Pleading 


In a criminal proceeding, it is sufficient 
to plead a city ordinance by reference to 
its title, section and subdivision of section. 
City of Philipsburg v. Weinstein, 21 M 
146, 53 P 272. 

For an instance of a complaint charging 
a sale of liquor, in violation of the local 
option law, and meeting all the require- 
ments of the statute, see State v. O’Brien, 
35 M 482, 494, 90 P 514. 


Sufficiency of Complaint 


A complaint was sufficient where it 
stated facts constituting a public offense 
and charged a violation which was a mis- 
demeanor within the jurisdiction of the 
justice of the peace court. State ex rel. 
Borberg v. District Court, 125 M 481, 
240 P 2d 854, 856. 


95-2002. Minutes. 


CRIMINAL PROCEDURE 


Where Issues Narrowed from General 
Allegations to Specific Averments 


Where general allegations in a complaint 
are followed by specific averments, the 
issues are narrowed to those embraced 
within the particular allegations. State v. 
Schnell, 107 M 579, 585, 88 P 2d 19. 


Where Offense Erroneously Named, Not 
Fatal to Pleading 


The general rule is that when the facts, 
acts and circumstances are set forth with 
sufficient certainty to constitute an offense, 
it is not a fatal defect that the complaint 
gives the offense an erroneous name; the 
name of the crime is controlled by the 
specific acts charged, and an erroneous 
name of the charge does not vitiate the 
complaint. State v. Schnell, 107 M 579, 
585, 88 P 2d 19. 


Law Review 

Mason & Kimball, Montana Justices’ 
Courts—According to the Law, 23 Mont. 
L. Rev. 62 (1961). 


A docket must be kept by the justice of the peace, 


or police judge, in which must be entered each action, and the proceedings 


of the court therein. 


History: En. 95-2002 by Sec. 1, Ch. 196, 
L. 1967. 


95-2003. Change of place of trial. 


(a) The defendant or prosecution, 


before trial, may move for a change of place of trial on the ground that 
there exists in the township in which the charge is pending such Prejudias 
that a fair trial cannot be had in such township. 


(b) The motion shall be in writing and supported by affidavit which 
shall state facts showing the nature of the prejudice alleged. The defend- 
ant or the state may file counteraffidavits. The court shall conduct a 
hearing and determine the merits of the motion. 

(ec) If the court determines that there exists in the township where 
the prosecution is pending such prejudice that a fair trial cannot be had 
it shall transfer the cause to any other court of competent jurisdiction in 
any township where a fair trial may be had. 


History: En. 95-2003 by Sec. 1, Ch. 196, 
L. 1967. 


Change of Place of Trial 


It seems that a police judge may grant 
a change of the place of trial of a crim- 
inal cause pending before him upon a 
motion, supported by a proper showing, 
either for bias or prejudice of such judge, 


95-2004. Trial in justice and police courts. 


or prejudice in the citizens of the town- 
ship. In re Grave, 36M 394, 397, 93.P 
266. 

A change of venue cannot be had from 
a justice of the peace court of one county 
to a justice of the peace court of another 
county. State ex rel. Gillett v. Cronin, 41 
M 293, 295, 109 P 144. 


(a) Method of Trial: 


(1) The defendant is entitled to a jury of six (6) qualified persons, 


but may consent to a lesser number. 
A trial by jury may be waived by the consent of both parties 


(2) 


expressed in open court and entered in the docket. 
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(3) Questions of law shall be decided by the court and questions of 
fact by the jury except when a jury trial is waived, then the court shall 
determine both questions of law and of fact. 


(b) Plea of Guilty. 
accepted when: 


Before or during trial a plea of guilty may be 


(1) The defendant enters a plea of guilty in open court, and 


(2) The court has informed the defendant of the consequences of his 
plea and of the maximum penalty provided by law which may be imposed 


upon acceptance of such plea. 
(c) Presence of Defendant. 


The trial may be had in the absence of 


the defendant; but if his presence is necessary for any purpose, the court 
may require the personal attendance of the defendant at the trial. 


(d) 


Time to Prepare for Trial. 


After plea the defendant shall be 


entitled to a’reasonable time to prepare for trial. 


History: En. 95-2004 by Sec. 1, Ch. 196, 
L. 1967. 


Cross-References 


Juries in justices’ courts, see. 93-1206. 
Right of trial by jury, Mont. Const. Art. 
IIT, § 23. 


Questions of Law—Questions of Fact 


Provision that court shall decide ques- 
tions of law but can give no charge with 
respect to matters of fact was the state- 
ment in legislative form of an ancient 
legal maxim which has been enacted in 
many statutes, and has been deemed so 
vital to the rights and liberties of the 
people that it has been engrafted upon 
the constitutions of states. State v. Sulli- 
van, 9 M 174, 177, 22 P 1088. 


DECISIONS UNDER FORMER LAW 


Written “Special Plea in Bar’ Not Au- 
thorized 

Justice of the peace was acting within 
his jurisdiction and in accordance with 
the law in overruling the defendant’s writ- 


defendant to answer to the complaint in 
accordance with statutory requirements ex- 
plicitly calling for oral plea. State ex rel. 
Borberg v. District Court, 125 M 481, 240 
P 2d 854, 857, 859, 861. 


ten “Special Plea in Bar’ and ordering the 


95-2005. Formation of trial jury. (a) Number of Jurors. A jury in 
justice or police court shall consist of six (6) persons, but the parties 
may agree to a number less than six (6). 


(b) Formation of Trial Jury. The county jury commission, at the time 
of preparing the district court jury list, shall prepare a jury list for each 
justice and police court within the county. Each list shall consist of resi- 
dents of the appropriate township, city or town. Such list shall be selected 
in any reasonable manner which shall ensure fairness, and it shall include 
a number of names sufficient to meet the annual jury requirements of the 
respective court. Additional lists may be prepared if required. The list shall 
be filed in the office of the clerk of the district court and the appropriate list 
shall be posted in a public place in each such township, city or town, and 
such list shall comprise the trial jury list for the ensuing year for such 
township, city or town. 


| Trial jurors shall be summoned from the jury list by notifying each 
orally that he is summoned and of the time and place at which his attend- 
ance is required. 
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The prosecuting attorney and the defendant or his attorney shall con- 
duct the examination of prospective jurors. The court may conduct an 
additional examination. The court may limit the examination by the de- 
fendant, his attorney or the prosecuting attorney if the court believes such 
examination to be improper. 

Each party may challenge jurors for cause, and each challenge must 
be tried by the court. The challenge may be for any cause enumerated in 
section 95-1909(d) (2) of this code. Each defendant shall be allowed three 
(3) peremptory challenges and the state shall be allowed the same number 
of peremptory challenges as all of the defendants. 


History: En. 95-2005 by Sec. 1, Ch. 196, Cross-References 
L. 1967; amd. Sup. Ct. Ord. 11450-2-3-4, Juries in justices’ courts, sec. 93-1206. 


Oct. 10, 1968, eff. Dec. 1, 1968. Number of jurors, Mont. Const. Art. III, 
§ 23. 


95-2006. Verdict. (a) Return. The verdict of the jury must in all 
cases be general. It shall be returned by the jury to the judge in open 
court, who must enter, or cause it to be entered in the minutes. Two-thirds 
(28) in number of the jury may render a verdict, and such verdict so 
rendered shall have the same force and effect as if all jurors hada: con- 
curred therein. 


(b) Several Defendants. When several defendants are tried together, 
if the jury cannot agree upon a verdict as to all, they may render a 
verdict as to those in regard to whom they do agree, on which a judgment 
must be entered accordingly, and the case as to the rest may be tried by 
another jury. 


(c) Poll of Jury. When a verdict is returned, the jury shall be polled 
at the request of any party or upon the court’s own motion. If upon the 
poll there is not a two-thirds (24) concurrence, the jury may be directed 
to retire for further deliberations or may be digehane ar, 


(d) Discharge of Jury. The jury cannot be discharged after the 
cause is submitted to them, until they have agreed upon and rendered 
their verdict, unless for good cause the court sooner discharges them. 

History: En. 95-2006 by Sec. 1, Ch. 196, Cross-References 


L. 1967. Two-thirds in number of jury for ver- 
dict, Mont. Const. Art. III, § 23. 


DECISIONS UNDER FORMER LAW 


Discharge of Jury without Verdict 


In a prosecution for murder, where the 
jury was discharged at the end of a mis- 
trial, because there was “a reasonable 
probability that the jury cannot agree,” 
an entry in the minutes in those words 
was sufficient under former section pro- 


95-2007. Sentence and judgment. 


viding that jury was not to be discharged, 
after cause was submitted to them, until 
rendering their verdict unless it appeared 
that there was a reasonable probability 
that they could not agree. State v. Keerl, 
33 M 501, 513, 85 P 862, affirmed in 213 
US 501, 53 LEd 734, 29 S Ct 469. 


(a) If a judgment of acquittal is 


rendered the defendant must be immediately discharged. 


(b) 


After a plea or verdict of guilty, or after a judgment against 


the defendant, the court must designate a time for sentencing, which must 
be within a reasonable time after the verdict or judgment is rendered. The 
sentence must be entered in the minutes of the court as soon as it is imposed. 
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(ec) If the defendant pleads guilty, or is convicted either by the court 
or by a jury, the court must impose a sentence of fine or imprisonment 


or both, as the case may be. 


(d) 
duty of the court. 


History: En. 95-2007 by Sec. 1, Ch. 196, 
L. 1967. 


Waiver of Sentencing Date 


Where a person accused in a justice’s 
court of a misdemeanor is convicted, and 
the justice immediately proceeds, upon the 
return of the verdict, to pronounce sen- 
tence without any objection from the de- 
fendant, his silence is a waiver of his 
right to a postponement of judgment. 


95-2008. Execution of judgment. 


The determination and imposition of sentence shall be the exclusive 


Hosoda v. Neville, 45 M 310, 312, 123 
P 20. 

Defendant convicted in a justice of the 
peace court of driving a vehicle on a 
highway while under the influence of in- 
toxicating liquor in violation of section 
32-2142 waived postponement of the sen- 
tencing date where there was a stipula- 
tion to the sentencing date. Wilson v. 
Brodie, 148 M 235, 419 P 2d 306, 308. 


(a) 


The judgment must be executed 


by the sheriff, constable, marshal or policeman of the jurisdiction in 


which the conviction was had. 


(b) 


When a judgment of imprisonment is entered, a certified copy 


thereof must be delivered to the sheriff or other officer, which is a sufficient 


warrant for its execution. 


(c) 


If a judgment is rendered imposing a fine only, without imprison- 


ment for nonpayment, and the defendant is not detained for any other 
legal cause, he must be discharged as soon as the judgment is given. 

A judgment that the defendant pay a fine may also direct that he 
be imprisoned until the fine be satisfied, in the proportion of one (1) day’s 
imprisonment for every ten dollars ($10.00) of the fine. 


When such a judgment is rendered the defendant must be held in 


custody the time specified in the judgment, unless the fine is sooner paid. 


(d) Any officer charged with the collection of fines, under the provi- 
sions of this chapter, must return the execution to the judge within thirty 
(30) days from its delivery to him, and pay over to the judge the money 
collected therefrom, deducting his fees for the collection. 


All fines imposed and collected by a justice or police court must be 
paid to the treasurer of the county, city or town as the case may be, within 
thirty (80) days after the receipt of the same, and the justice or police 
judge must take duplicate receipts therefor, one (1) of which he must 


deposit with the county or city or town clerk as the case may be. 


History: En. 95-2008 by Sec. 1, Ch. 196, 
L. 1967. 


Fine with or without Imprisonment 


Legislature recognized a distinction be- 
tween a judgment for fine, and one for 
fine with imprisonment until the fine be 
paid. State ex rel. Hodgdon v. District 
Court, 33 M 119, 120, 82 P 663. 


Imprisonment for Nonpayment of Fine 


Where a defendant was imprisoned un- 
der predecessor section for the full period 
prescribed in a judgment rendered in a 


justice court, such imprisonment operated 
ipso facto to satisfy and discharge the 
judgment. Petelin v. Kennedy, 29 M 466, 
75: P 82. 


Judgment for Fine Only 


A judgment rendered by a justice of 
the peace, in a case of misdemeanor, im- 
posing a fine, with imprisonment in the 
county jail until the fine be paid, is not 
a judgment for fine only, within the mean- 
ing of predecessor section. State ex rel. 
Hodgdon v. District Court, 33 M 119, 120, 
82 P 663. 
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95-2008.1. Fines for city ordinance violations tried on appeal—half to 
city. All fines obtained from a judgment in a higher court on an appeal 
from a police court for violation of a city ordinance, tried de novo, in the 
higher court, shall be paid to the county treasurer who shall before thirty- 
one (31) days after receipt of the sum forward one-half (14) of the amount 
to the treasurer of the city in which the action originated. 
History: En. Sec. 1, Ch. 32, L. 1967. Repealing Clause 
‘ Section 2 of Ch. 32, Laws 1967 repealed 
Title of Act all acts and parts of acts in conflict there- 
An act giving cities and towns one-half 


, with. 
(144) of the money from judgments ob- 
tained on appeals from police courts. 


95-2009. Appeal. (a) All cases on appeal from justices’ or police 
courts must be tried anew in the district court and may be tried before 
a jury of six (6) which may be drawn from either the regular panel or 
jury box No. 3. 


(b) The defendant may appeal to the district court by giving written 
notice of his intention to appeal within ten days (10) days after judgment. 


(c) Within thirty (30) days the entire record of the justice or 
police court proceedings shall be transferred to the district court or the 
appeal shall be dismissed. It shall be the duty of the defendant to perfect 


the appeal. 


History: En. 95-2009 by Sec. 1, Ch. 196, 
L. 1967. 


Appeal Waives Certain Irregularities 


Since the district court does not, on ap- 
peal from a justice’s court, sit as a court 
of review, but tries the case de novo, any 
irregularities attending the rendition of 
the judgment in a case in which the justice 
had jurisdiction of the offense charged 
and of the defendant are waived by taking 
the appeal. State v. O’Brien, 35 M 482, 
491,90 P 514. 

The result of an appeal from a judg- 
ment of a justice of the peace, in a prose- 
ecution for misdemeanor, is to abrogate 
that judgment and to hold defendant. un- 
der the original warrant of arrest for 
trial de novo in the district court, and 
the defendant cannot complain, on habeas 
corpus, of any irregularity committed by 
the justice in rendering judgment. Hosoda 
v. Neville, 45 M 310, 313, 123 P 20. 


Dismissal for Want of Prosecution Void 


Where an appeal is taken to the dis- 
triet court from a conviction in a police 
court for a liquor law violation, but neither 
the city nor the defendant requested the 
cause be set for trial, the judge of the court 
could not order the appeal dismissed “for 
want of prosecution” without giving no- 
tice to the defendant. Such an order is 
void and in exeess of jurisdiction. State 
ex rel. Healy v. District Court, 125 M 77, 
230 P 2d 763. 


Effect of Payment of Fine after Appeal 


Where defendant was convicted in a 
police court of the violation of a town 
ordinance and appealed to the district 
court and served notice of his appeal to 
the district court while in jail serving a 
sentence imposed for his nonpayment of 
the fine, the fact the defendant had paid 
the fine before the hearing in the district 
court did not effect an abandonment of his 
appeal. Town of White Sulphur Springs v. 
Voise, 136 M 1, 343 P 2d 855, 857. 


No Right of Appeal by Cities 


Defendant, charged with wrongfully ob- 
structing an alley, was proceeded against 
under statutes governing criminal proce- 
dure in police courts, convicted and_ap- 
pealed to the district court, where the com- 
plaint was dismissed. Held, on appeal by 
the city that, the statute not granting 
the right of appeal to cities in criminal 
causes tried in justice or police courts, 
the appeal. did not lie. City of Miles City 
v. Drum, 60 M 451, 199 P 719. 


Objection to Form of Appeal 


Where defendant sought to appeal de- 
cision of justice of peace and although 
undertaking was not in proper form, it 
was approved by the justice, it was im- 
proper for the district court to dismiss 
the appeal for insufficiency of form of un- 
dertaking when no objection to the form 
was made in the justice’s court of original 
jurisdiction. Reidelbach v. District Court, 
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142 M 52, 381 P 2d 470; Clark v. District 
Court, 142 M 56, 381 P 2d 472. 


Record on Appeal 


In the absence of specific statutory pro- 
vision on the subject, the original files, 
together with a copy of the docket min- 
utes, constitute the record on appeal, in 
a criminal cause, from a justice of the 
peace to the district court. In re Graye, 
36 M 394, 397, 93 P 266. 

The original files, together with a copy 
of the docket minutes, may be regarded 
as constituting the record on appeal from 
a justice of the peace to the district court. 
In re Graye, 36 M 394, 397, 93 P 266. 


Trial de Novo 


On appeal from a justice’s court in a 
misdemeanor case, the cause must be tried 
de novo in the district court on the papers 
and files in the former, unless the latter 
court allows other or amended pleadings, 
and each party has the benefit of all legal 
objections made in the justice’s court. 
State v. Benson, 91 M 109, 5 P 2d 1045. 
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The district court does not, on appeal 
from a police court, sit as a court of re- 
view, but it tries the cause de novo. Town 
of White Sulphur Springs v. Voise, 136 
M 1, 343 P 2d 855, 857. 


Undertaking 


An undertaking on appeal, being purely 
a statutory regulation, may not be exacted 
unless the statute specifically makes such 
requirement. State ex rel. Hodgdon v. 
District Court, 33 M 119, 122, 82 P 663, 


Waiver of Irregularities 


A party cannot, under the guise of an 
application for a trial de novo, insist that 
irregularities, to which he made no ob- 
jection, shall be taken note of, or that 
the judgment, which is abrogated by the 
appeal, be reversed on account of them. 
It is therefore immaterial, on the trial of 
the case appealed, whether the justice lost 
jurisdiction by conducting the trial in part 
on a legal holiday, or failed to comply 
with the statute in giving judgment or 
pronouncing sentence. In re Graye, 36 M 
394, 397, 93 P 266. 


DECISIONS UNDER FORMER LAW 


Oral Notice of Appeal 


An appeal may be taken by oral notice 
at the time of the rendition of the verdict 
or judgment. In re Graye, 36 M 394, 398, 
93 P 266. 

Former section permitting appeal by no- 
tice in open court did not apply to the 
taking of an appeal to the supreme court 
from a judgment of a district court. State 
ex rel. Treat v. District Court, 124 M 
234, 221 P 2d 436, 437. 


Trial de Novo 


Defendant, who gave oral notice of ap- 
peal upon his conviction in a justice of 
the peace court of the offense of driving 
a vehicle on a highway while under the 
influence of intoxicating liquor, was en- 
titled to a trial de novo in the district 
court. Wilson v. Brodie, 148 M 235, 419 
P 2d 306, 309. 


CHAPTER 21 


POST-TRIAL MOTIONS 


Section 95-2101. New trial. 


95-2101. New trial. 


(a) Definition and Effect. 


A new trial is a 


re-examination of the issue in the same court, before another jury, after a 
verdict or finding has been rendered and the granting of a new trial 
places the parties in the same position as if there had been no trial. 


(b) Motion for a New Trial. 


(1) Following a verdict or finding of guilty the court may grant 
the defendant a new trial if required in the interest of justice. 


(2) The motion for a new trial shall be in writing and shall be filed 
by the defendant within thirty (30) days following a verdict or finding 
of guilty. Reasonable notice of the motion shall be served upon the state. 


(3) The motion for a new trial shall specify the grounds therefor. 
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(c) Alternative Authority of the Court on Hearing Motion for 
New Trial. On hearing the motion for a new trial, if justified by law and 
the weight of the evidence, the court may: 


1. Deny the motion, 
2. Grant a new trial, or 


3. Modify or change the verdict or finding by finding the defendant 
euilty of a lesser degree of the crime charged, finding the defendant 
guilty of a lesser included crime or finding the defendant not guilty. 


History: En. 95-2101 by Sec. 1, Ch. 196, 
L. 1967. 


Cross-Reference 


Error in instructions as ground for new 
trial, sec. 95-1910. 


Appeal 

Rulings upon the admission or rejection 
of testimony and upon giving or refusing 
instructions may be reviewed either upon 
appeal from the judgment or on appeal 
from an order refusing a new trial, but 
any other questions arising from this sec- 
tion may be reviewed only upon appeal 
from an order denying a new trial. State 
v. Brantingham, 66 M 1, 7, 8, 212 P 499. 


Attacking Charge 


When a first conviction is set aside the 
defendant is not precluded upon a remand 
for a new trial from attacking the indict- 
ment or information. State v. Hale, 129 M 
449, 291 P 2d 229, 230, overruled on an- 
other point in 142 M 459, 462, 384 P 2d 
749. (Dissenting opinion, 129 M 449, 291 
P 2d 229, 236.) 


Evidence Received out of Court 


Under former statute providing that a 
new trial shall be granted “when the jury 
has received any evidence, papers, or docu- 
ments, not authorized by the court,” the 
word “papers” refers to such written in- 
struments as might be competent testi- 
mony when inspected by the court, and 
found to be competent under the rules of 
evidence, and does not include newspapers; 
and the reception by the jury of news- 
papers containing comments on the case 
does not, in itself, vitiate the verdict. 
State v. Jackson, 9 M 508, 520, 24 P 213. 
_ Exhibits introduced in evidence in a pros- 
ecution for murder which are sent to the 
jury during their retirement will not be 
considered as having been received out 
of court, where it is found on motion for 
new trial that counsel for defendant con- 
sented to their being taken to the jury 
room during their retirement. State v. 
Allen, 23 M 118, 57 P 725. 


Jury Separation or Misconduct 


Under former statute providing that a 
new trial shall be granted “when the jury 


has been separated without leave of court, 
or been guilty of any misconduct, tending 
to prevent a fair and due consideration 
of the case,” the reception by the jury of 
newspapers, containing comments on the 
trial adverse to the defendant, is miscon- 
duct tending to show injury to the de- 
fendant. State v. Jackson, 9 M 508, 522, 
24 P 213. See also State v. Pepo, 23 M 
473, 479, 59 P 721. 

The affidavits of two jurors, filed in aid 
of a motion for new trial by defendant in 
a prosecution for murder, in which both 
stated that they had misunderstood the in- 
structions of the court, which clearly 
charged the jury that they could find the 
accused guilty of any grade of unlawful 
homicide or acquit him, in that from a 
reading of them they were under the im- 
pression that the jury was required to 
either find the defendant guilty of murder 
in the first degree or acquit him, and that, 
being unwilling to acquit, they voted for 
murder in the first degree rather than 
declare him innocent, did not show such 
misconduct on the part of the jury as to 
entitle defendant to a new trial. State v. 
Beeskove, 34 M 41, 51, 85 P 376. 


Motion for New Trial after Appeal Per- 
fected 


Once an appeal has been perfected to 
the supreme court the district court loses 
jurisdiction of the case, except that if a 
motion for a new trial is then pending 
the district court retains jurisdiction there- 
of, with power to rule thereon. State v. 
Nicks, 131 M 567, 312 P 2d 519, 520. 


Newly Discovered Evidence 


An affidavit in support of a motion for 
a new trial following a conviction for 
attempted rape that the prosecuting wit- 
ness, some five months before the trial, 
said to affiant that, if defendant didn’t 
“fork over,’ she “would send him over 
the road for the rest of his life,” was not 
‘newly discovered evidence,” that expres- 
sion meaning evidence discovered since the 
trial, State v. Prouty, 60 M 310, 315, 199 
i -to8 

Though a motion for a new trial in a 
criminal cause on the ground of newly dis- 
covered evidence is not generally viewed 
with favor by the courts, it is authorized 
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by the codes, and, when the prescribed 
conditions are met, entitled to the same 
- consideration as a motion upon any other 
statutory ground, and while a broad dis- 
cretion is lodged in the trial court in dis- 
posing of it, its order denying it is sub- 
ject to review. State v. Gangner, 73 M 
187, 190, 235 P 703. 


Alleged newly discovered evidence which 
is cumulative only does not warrant the 
granting of a new trial; nor may the court 
be put in error for refusing a retrial on 
that ground where movant made no at- 
tempt to show due diligence on his part 
to produce the newly discovered witness 
on the trial of his case. State v. Gies, 77 
M 62, 64, 249 P 573. 


Where the owner of an animal which 
defendant was charged with stealing tes- 
tified that it was his property at the time 
it was taken and remained so until after 
defendant’s arrest when it was paid for by 
the latter, he being fully cross-examined as 
to the transaction, a motion for a new 
trial on the ground of newly discovered 
evidence based upon the witness’ affidavit 
to the effect that he was mistaken in so 
testifying, was properly refused, since a 
new trial will not be granted because of 
newly discovered evidence based on forget- 
fulness or unfamiliarity of defendant’s 
counsel with facts within the knowledge 
of the witness, or to enable the witness, 
on a change of heart, to give testimony 
in excuse of defendant’s conduct. State v. 
Hughes, 78 M 87, 89, 252 P 320. 


Where no evidence of the fitness or un- 
fitness of the parents of an accused de- 
linquent minor to control or take care of 
him was heard by the court, a judgment 
that they were not unfit was unsupported 
by the evidence and refusal of a new trial 
on the ground of new evidence was error. 
State ex rel. Palagi v. Freeman, 81 M 
132, 139, 262 P 168. 


Where defendant and his counsel ac- 
cepted the statement of the county at- 
’ torney that a witness, then in the county 
jail, whose name was endorsed on the in- 
formation had refused to testify, whereas 
after the trial they ascertained that if he 
had been ealled he would have testified 
that he and another committed the offense 
for which defendant was convicted, with- 
out verifying the prosecutor’s statement 
by an interview with the witness, they 
were lacking in due diligence in discover- 
ing and producing the alleged newly dis- 
covered evidence, preventing reversal of 
the order denying retrial as an abuse of 
discretion. State v. Broell, 87 M 284, 287, 
286 P 1108. 


Applications for new trials on the 
ground of newly discovered evidence are 
not favored by the courts and will not be 
granted where the new evidence is merely 
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cumulative; in passing upon the correct- 
ness of a new trial order the supreme court 
sits only as a reviewing tribunal, not as 
a court of original jurisdiction or one 
clothed with authority to try the motion 
de novo. State v. Broell, 87 M 284, 287, 
286 P 1108. 

Where newly discovered evidence may 
demonstrate perjury in the state’s witness 
upon whose evidence the verdict of guilty 
was founded and, but for which, convic- 
tion could not have been had, and may 
probably produce a different result, a new 
trial should be granted on that ground. 
State v. Hamilton, 87 M 3538, 368, 287 P 
933. 

Motions for new trials on the ground 
of newly discovered evidence in criminal 
cases are not favored, and, regardless of 
the facts set up in affidavits filed in sup- 
port thereof, defendant is not entitled to 
a retrial unless it is shown that he could 
not, with reasonable diligence, have dis- 
covered and produced the new evidence 
at the trial. State v. Hamilton, 87 M 353, 
386, 287 P 933. 

Where the key witness at the trial in 
which defendant was convicted of larceny 
made statements after the trial demon- 
strating that the testimony he gave was 
false and perjurious and, at the hearing 
on defendant’s motion for new trial, the 
witness refused to give any testimony, the 
requirements for the granting of a new 
trial on the ground of newly discovered 
evidence were met and the defendant 
should have been granted a new trial. 
State v. Greeno, 135 M 580, 342 P 2d 1052. 

Where defendant had perfected an ap- 
peal to the supreme court, and then dis- 
covered new evidence, the supreme court 
had no jurisdiction to grant a new trial, 
but upon defendant’s prima facie showing 
of matters sufficient to warrant considera- 
tion, the court would instruct the district 
court to entertain defendant’s motion for 
a new trial, and would stay further pro- 
ceedings pending such motion. State v. 
Nicks, 131 M 567, 312 P 2d 519, 521. 


New Trial Not Double Jeopardy 


Where one convicted of crime is granted 
a new trial he is not placed in new jeo- 
pardy by the second trial, but is in the 
same jeopardy he was in when the first 
trial was had. State v. Aus, 105 M 82, 86, 
69 P 2d 584. 


Notice of Motion 


The notice of motion for a new trial in 
a criminal case need not state whether the 
motion will be based on affidavits or a bill 
of exceptions; and the statement therein of 
the grounds on which the motion will be 
made is notice of what will be the basis 
of the motion. State v. Landry, 29 M 218, 
220, 74 P 418. 
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On Confession of Error by Attorney 
General 

Conviction of one of the crime of first 
degree burglary set aside and cause re- 
manded for new trial for error committed 
by the trial court, confessed by the at- 
torney general and shown by the record, in 
refusing defendant’s motion for retrial 
based on the ground that a juror was 
biased and prejudiced. State v. Summers, 
107 M 34, 36, 79 P 2d 560. 


Supreme Court’s Status 


Upon appeal from an order granting or 
denying a motion for a new trial, the 
supreme court sits as a court of error and 
review, not as a court of original juris- 
diction, or as an appellate court that is 
clothed with authority to try the motion 
de novo. State v. Schoenborn, 55 M 517, 
520,179 P 294. 


Verdict Contrary to Law or Evidence 


An alleged error in an instruction will 
not be reviewed on appeal where the only 
ground designated is that the verdict is 
contrary to law and evidence. State v. 
Gawith, 19 M 48, 47 P 207, overruled in 
State v. Mason, 24 M 340, 346, 61 P 861. 

Under former statute providing that 
when verdict is contrary to law or evi- 
dence but evidence shows accused to be 
guilty only of lesser degree or lesser in- 
cluded offense rather than degree of which 
he was convicted, court may modify judg- 
ment without granting new trial, the ex- 
pression, “the verdict is contrary to the 
evidence,’ meant the same thing as the 
expression, “insufficiency of the evidence 
to justify the verdict.” Flaherty v. Butte 
Electric Ry. Co., 42 M 89, 93, 111 P 348; 
State v. Schoenborn, 55 M 517, 520, 179 P 
294. 

A defendant in a criminal case who has 
been convicted is not required to show an 
entire absence of evidence of some fact 
necessary to make out a case, in order to 
secure a new trial; but if he can convince 
the district court that the evidence in its 
entirety is insufficient in weight to justify 
the verdict, he is entitled to a new trial. 
State v. Schoenborn, 55 M 517, 520, 179 
P 294, 

The district court has authority to 
grant a motion for a new trial upon the 
ground that the verdict is contrary to the 
evidence without reference to the fact that 
a different judge may preside at the hear- 
ing of the motion, from the one who 
presided at the trial. State v. Schoenborn, 
55 M 517, 520,179 P 294. 

A motion for a new trial in a criminal 
ease upon the ground that the verdict is 
contrary to the law and the evidence pre- 
sents for the court’s determination the 
question of the sufficiency of the evidence 
to sustain the verdict. State v. Hughes, 
76 M 421, 424, 246 P 959. 
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Failure of defendant to object to in- 
structions on first degree murder does not 
deprive him of the right to ask for a new 
trial on the ground that the evidence did 
not justify a verdict of murder in that 
degree, the expression in former statute 
authorizing a new trial “when the verdict 
is contrary to the evidence” meaning the 
same thing as insufficiency of the evidence 
to justify the verdict, and the section not 
contemplating that defendant must first 
make objection to such instructions before 
he may rely upon the insufficiency of the 
evidence as a ground for a new trial. State 
v. Gunn, 85 M 553, 561, 281 P 757. 


Verdict Improperly Arrived At 


Under former statute providing for new 
trial when verdict has been decided by lot 
or by any means other than a fair ex- 
pression of opinion on part of all jurors, 
the fact that a juror, when sworn, was 
biased and prejudiced against the defend- 
ant, which fact he concealed upon his voir 
dire examination, and which neither de- 
fendant nor his counsel discovered until 
after verdict, was ground for a new trial. 
State v. Mott, 29 M 292, 295, 74 P 728. 

While it is imperative that the accused 
shall have a trial by an impartial jury, 
nevertheless, after verdict, error will not 
be presumed, and it is incumbent on the 
accused to make it appear affirmatively 
that he is entitled to a new trial by 
reason of having been deprived of this 
constitutional right; mere possibility, or 
even probability, that one of the jurors 
was incompetent, is not sufficient to over- 
throw the verdict. State v. Mott, 29 M 
292, 295, 74 P 728. 

The fact that jurors may impeach their 
own verdict when it has been decided by 
lot excludes all other exceptions to the 
general rule that jurors will not be heard 
to impeach their own verdict. State v. 
Beesskove, 34 M 41, 51, 85 P 376; State 
v. O’Brien, 35 M 482, 503, 90 P 514; Sutton 
v. Lowry, 39 M 462, 471, 104 P 545; 
State v. Wakely, 43 M 427, 437, 117, P 
95; State v. Lewis, 52 M 495, 504, 159 
P 415. . 

Except in cases where it has been 
reached by means other than a fair expres- 
sion of opinion by all the jurors, their 
verdict cannot be impeached by the affi- 
davit of one or more of the individuals 
composing the jury. State v. Lewis, 52 M 
495, 504, 159 P 415. 


In a prosecution for statutory rape, 
there was no error where the jury reached 
a verdict of guilty, and then, in deciding 
on punishment, each member set down his 
proposed amount in years, the total was 
divided by twelve to get an average, and 
then the term of the punishment was fixed 
after further discussion. State v. Moor- 
man, 133 M 148, 321 P 2d 236, 242. 
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A quotient verdict is not a lot verdict. 
State v. Moorman,. 133 M 148, 321 P 2d 
- 236, 243. 


When Assignment of Error Does Not 
Merit Consideration—No Record, Not 
Argued 


Where alleged error in denying defend- 
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ant’s motion for new trial was not argued 
and nothing appeared in the record to sus- 
tain it, the assignment does not merit 
consideration. State v. Wong Sun, 114 M 
185, 199, 133 P 2d 761. 


DECISIONS UNDER FORMER LAW 


Grounds for New Trial 


Under former statute specifically enum- 
erating grounds for new trial, held that 
where a motion to set aside an informa- 
tion was made in the trial court, on the 
ground that it was not properly subseribed 
by the county attorney, and improperly 
refused, the error could be reviewed only 
on appeal from the judgment; it could not 
be reviewed on an appeal from an order 
granting a new trial, not being one of the 
enumerated grounds. State v. Schnepel, 23 
M 523, 528, 59 P 927. 

Where a defendant convicted of crime 
bases his motion for a new trial upon a 
number of the statutory grounds therefor, 
he has an absolute right to have all the 
grounds specified passed upon by the trial 
court; if it fails to do so but grants a 
new trial upon a ground not sustained on 
appeal by the state, the order will be 
reversed with directions to pass upon the 
motion \in its entirety. State v. Hughes, 
76 M 421, 424, 246 P 959. 


Newly Discovered Evidence 


Under former section authorizing new 
trial on ground of newly discovered evi- 
dence and requiring affidavits in support 
of such motion, a new trial would not be 
granted when the persons from whom the 
evidence was expected declined to make 
affidavits. State v. Gaimos, 53 M 118, 128, 
162 P 596. 

An affidavit of one of defendant’s at- 
torneys in support of a motion for new 
trial, asked because of newly discovered 
evidence, to the effect that he could not 
with reasonable diligence have discovered 
the affidavits of five persons who claimed 
to have been present at the place where 
the alleged assault occurred and whose 
testimony would tend to contradict the 
state’s witnesses or corroborate appellant’s 
version of the affray “and presented 
same upon the trial,’ was insufficient to 


show abuse of the court’s discretion in 
denying the motion. State v. Prija, 57 M 
461, 189 P 64. 

Failure of defendant to show by his 
own affidavit that alleged newly discov- 
ered evidence was not known to him at 
the time of the trial warrants refusal to 
grant a retrial, affidavits of others in that 
regard being, as a general rule, insufficient. 
State v. Prouty, 60 M 310, 315, 199 P 281. 

To constitute a showing of due diligence 
in discovering new evidence in a criminal 
case to warrant the granting of a new 
trial, movant is not required to allege in 
his supporting affidavits that he made in- 
quiry of every person residing in the 
town in which the crime of which he was 
couvicted was committed, some seventy- 
five miles from the county seat, by tele- 
phone or telegraph, as to whether they 
knew anything concerning the case. State 
v. Hamilton, 87 M 353, 368, 287 P 933. 

Failure of trial court to grant motion 
for new trial in first degree murder case 
on alleged newly discovered evidence was 
not reversible error where counteraffidavit 
by county attorney showed that his office 
investigated each of the people named in 
the affidavits and that each of the parties 
denied that they had any evidence or in- 
formation relative to the case. State v. 
Cor, 144 M 323, 396 P 2d 86, 101. (Dissent- 
ing opinion, 144 M 323, 358, 396 P 2d 86, 
102.) 


Timeliness of Supplemental Motion 


A supplemental motion for a new trial 
on the ground of newly discovered evi- 
dence is timely and properly before the 
court if made while the original motion 
remains undetermined when the applicant 
shows by affidavit that it was filed with- 
in thirty days after discovery of the alleged 
new evidence. State v. Hughes, 78 M 87, 
89, 252 P 320. 


CHAPTER 22 


SENTENCE AND JUDGMENT 


Liberal construction. 
Sentence and judgment. 


Section 95-2201. 
95-2202. 
95-2203. 


Presentence investigations. 
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95-2201 CRIMINAL PROCEDURE 


95-2204. Content of investigation. 

95-2205. Availability of the report to defendant and others. 
95-2206. Sentence. 

95-2207. Withdrawal of plea on a deferred imposition. 
95-2208. Judgment to pay fine constitutes a lien. 

95-2209. Entry of judgment and judgment roll. 

95-2210. Information from courts. 

95-2211. Review of sentence. 

95-2212. Sentence to be imposed by judge. 

95-2213. Merger of sentences. 

95-2214. Credit for time served. 

95-2215. Credit for incarceration prior to conviction. 
95-2216. Jail work release program. 

95-2217. Prisoner furlough program—purpose and intent. 
95-2218. Definitions. 

95-2219. Warden to establish program and rules—privileges granted prisoners. 
95-2220. Application for participation in furlough program. 


95-2221. Consideration of application—furlough plan—consent of sheriff neces- 


sary. 


95-2222. Disposition of prisoner’s earnings—trust fund—schooling costs. 

95-2223. Administrative rules—co-operation by state agencies. 

95-2224. Prisoner not agent, employee or involuntary servant of warden or 
sheriff. 

95-2225. Eligibility for parole unaffected. 

95-2226. Sheriff’s responsibility—cancellation or revocation of furlough. 


95-2201. Liberal construction. This chapter shall be liberally construed 
to the end that persons convicted of a crime shall be dealt with in accord- 
ance with their individual characteristics, circumstances, needs, and po- 
tentialities; that dangerous offenders shall be correctively treated in 
custody for long terms as needed; and that other offenders shall be dealt 
with by probation, suspended sentence, or fine whenever such disposition 
appears practicable and not deemwental to the needs of public safety and 
the welfare of the individual. 


History: En. 95-2201 by Sec. 1, Ch. 196, 
L. 1967. 


Law Review 


Ramifications of Jail-Based Probation 
Upon Suspended Imposition of Sentence 
(Petition of Joseph Williams, 145 M 45, 
399 P 2d 732), 27 Mont. L. Rev. 98 (1965). 


95-2202. Sentence and judgment. (a) 
dered in open court. 


The judgment shall be ren- 


(b) If the verdict or finding is not guilty judgment shall be rendered 
immediately and the defendant shall be discharged from custody or 
from the obligation of his bail bond. 


(c) If the verdict or finding is guilty sentence shall be pronounced 
and judgment rendered within a reasonable time. 


History: En. 95-2202 by Sec. 1, Ch. 196, 
L. 1967. 


Delay Due to Motions of Defendant— 
Nonprejudice 

While ordinarily the trial court in a 
criminal case should pass judgment with- 
out delay, other than that provided by 
former statute, and in the absence of 
statute declaring that sentence must be 
pronounced at the same term of court at 


which the verdict of guilty is returned, 
where the verdict was returned on Nov. 
18, 1938, and sentence was not pronounced 
until Jan. 19, 1939, the delay being caused 
by defendant’s motions in arrest of judg- 
ment and for new trial and the hearings 
thereof, complaint may not be made that 
the court lost jurisdiction, or judgment 
not pronounced in the trial term. State 
v. Heaston,, 109 M 303, 309,.97.P 2d 330. 
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DECISIONS UNDER FORMER LAW 


Record of Arraignment 


Record of arraignment was required to 
show that the former provisions as to the 
period of time between plea and sentence 
had been complied with. State ex rel. Bie- 
binger v. Ellsworth, 147 M 512, 415 P 2d 
728. 


Time for Judgment 


Former section providing, inter alia, for 
pronouncing judgment in felony cases at 
least two days after verdict meant that 
the defendant was entitled to two days 
after the verdict was returned before judg- 
ment was pronounced, provided the term 
of court lasted that long; but, if the term 
was not to continue for two days after 
the verdict was returned then the time 
for pronouncing judgment should be post- 
poned to a date as remote as can rea- 
sonably be fixed within the then current 
term of court. State v. Lu Sing, 34 M 31, 
40, 85 P 521. 

When two days did not intervene be- 
tween the rendition of a verdict of guilty 
in a capital case, and the pronouncement 
of judgment, it was presumed on appeal, 


95-2203. Presentence investigations. 


in the absence of anything in the reeord 
to the contrary, that the court did not 
remain in session after the date on which 
the judgment was pronounced. State v. 
Lu Sing, 34 M 31, 40, 85 P 521. 

Method pursued by trial judge, in pass- 
ing sentence and rendering judgment in 
a prosecution for illegally manufacturing 
and illegally possessing intoxicating li- 
quor where defendant was guilty upon both 
counts and waived the statutory time for 
pronouncing judgment and sentence, ex- 
amined, held to have been in faultless 
adherence to the provisions of the code 
sections and not open to the objection 
that no judgment was ever made or en- 
tered and all that was done was an entry 
by the clerk in the minute book that the 
court did certain things. State v. Soren- 
son, .75 M30, 34, 241° P 616. 

Failure of court to wait two days after 
verdict before imposing sentence as re- 
quired by former statute, was ground for 
setting aside conviction, and annulling 
plea of guilty. Harding v. State, 149 M 
147, 424 P 2d 130 


No defendant convicted of a 


crime which may result in commitment for one (1) year or more in the 
state prison, shall be sentenced or otherwise disposed of before a written 
report of investigation by a probation officer is presented to and considered 
by the court, unless the court deems such report unnecessary. The court 
may, in its discretion, order a presentence investigation for a defendant 
convicted of any lesser crime or offense. 


History: En. 95-2203 by Sec. 1, Ch. 196, 
L. 1967. 


Reading into Record 


Trial court did not err in considering 
and in reading into the record in open 
court prior events of eighteen-year-old de- 
fendant’s life as disclosed by his juvenile 
record under statute directing judge to 
have a written report by the probation 
officer or parole officer and to consider the 
same before sentencing a defendant, since 
defendant did not object to the reading 
into the record and since after reading 


into the record the judge had asked “Is 
there any legal excuse why judgment and 
sentence of court should not be pronounced 
against you?” State v. Manning, 149 
M 517, 429 P 2d 625. 


Report of Investigator 


Where trial judge requested pre-sentence 
investigation, unsworn representations and 
recommendations set forth in investiga- 
tor’s unsigned report privately offered to 
and privately received and adopted by the 
trial judge were not evidence. Kuhl v. Dis- 
trict Court, 139 M 536, 366 P 2d 347, 364. 


DECISIONS UNDER FORMER LAW 


Discretion of Trial Court 


Trial court did not have discretion to 
determine for itself whether former pro- 
visions dealing with testimony as to cir- 
cumstances in aggravation or mitigation 
of punishment should be applied. Kuhl v. 
District Court, 189 M 536, 366 P 2d 347, 


302, 


Examination of Witnesses 
Court 


Where defendant pleaded guilty to grand 
larceny, the extent of his punishment 
should have been determined by the exer- 
cise of a sound discretion on the part of 
the trial judge after the circumstances had 
been “presented by the testimony of wit- 
nesses examined in open court.” Kuhl v. 
District Court, 1389 M 536, 366 P 2d 347, 


dol. 


in Open 
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95-2204. Content of investigation. Whenever an investigation is re- 
quired, the probation officer shall promptly inquire into the character- 
istics, circumstances, needs, and potentialities of the defendant; his criminal 
record and social history; the circumstances of the offense; the time the 
defendant has been in detention; and the harm to the victim, his immediate 
family, and the community. All local and state mental and correctional 
institutions, courts, and police agencies shall furnish the probation officer 
on request the defendant’s criminal record and other relevant information. 
The investigation shall include a physical and mental examination of the 
defendant when it is desirable in the opinion of the court. 


History: En, 95-2204 by Sec. 1, Ch. 196, 
L. 1967. 


95-2205. Availability of the report to defendant and others. The 
judge may, in his discretion, make the investigation report or parts of 
it available to the defendants or others, while concealing the identity of 
persons who provided confidential information. If the court discloses the 
identity of persons who provided information, the judge may, in his 
discretion, allow the defendant to cross-examine those who rendered 
information. Such reports shall be part of the record but shall be sealed 
and opened only on order of the court. 


If a defendant is committed to a state institution the investigation 
report shall be sent to the institution at the time of commitment. 


History: En. 95-2205 by Sec. 1, Ch. 196, or his counsel to learn of the represen- 
L. 1967. tations in the reports and a hearing to pre- 


ae ; f sent evidence to refute such representa- 
Examination of Witnesses in Open Court = tions. Kuhl v. District Court, 139 M 536, 


The sentence of a defendant, who plead- 366 P 2d 347, 365. 
ed guilty to grand larceny, to four years If and when the trial judge requests a 
in the state prison was reduced to one written report of investigation, he must 
year by the supreme court where trial be governed by statutes relating to such 
court passed sentence upon receipt of pri- reports. Kuhl v. District Court, 189 M 536, 
vate reports without allowing defendant 366 P 2d 347, 363, 


95-2206. Sentence. Whenever any person has been found guilty of a 
crime or offense upon a verdict or plea the court may impose any of the 
following sentences: 


(1) Release the defendant on probation; 

(2) Defer the imposition of sentence for a period not to exceed three 
(8) years; | 

(3) Suspend the execution of the sentence up to the maximum 
sentence allowed for the particular offense. However, if any restrictions or 
conditions are violated, any elapsed time shall not be a credit against the 
sentence, unless the court shall otherwise order. 

(4) Impose a fine as provided by law for the offense; 

(5) Commit the defendant to a correctional institution with or 
without a fine as provided by law for the offense; 

(6) Impose any combination of the above. The court may also 
impose any restrictions or conditions on the above sentences which it 
deems necessary. 

Any judge who has suspended the execution of a sentence or deferred 
the imposition of a sentence of imprisonment under this section, or his 
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successor, is authorized thereafter, in his discretion, during the period 
of such suspended sentence or deferred imposition of sentence to revoke 
such suspension or impose sentence and order such person committed, 
or may, in his discretion, order the prisoner placed under the jurisdic- 
tion of the state board of pardons as provided by law, or retain such 
jurisdiction with this court. Prior to the revocation of an order suspend- 
ing or deferring the imposition of sentence, the person affected shall 


be given a hearing. 


History: En. 95-2206 by Sec. 1, Ch. 196, 
L. 1967. 


Floating—Sentence To Leave County— 
Void as Attempted Exercise of Pardoning 
Power 


The provision of suspending sentence on 
condition that defendant leave and remain 
out of county has no force or effect other 
than to suspend sentence, and court has 
no power to pronounce a sentence in the 
absence of specific statutory authority. The 
prisoner is, by law, subject only to the 
rules and regulations of state board of 
pardons, and floating is void as an at- 
tempted exercise of pardoning power. Ex 
parte Sheehan, 100 M 244, 255, 49 P 2d 438. 


Jury May Not Suspend Sentence 


While the jury may, if they see fit, 
assess and declare the punishment in their 
verdict, it is the court which pronounces 
judgment and sentences the defendant, and 
the court only can suspend the execution 
of the sentence and place the defendant on 
probation. State v. Simanton, 100 M 292, 
310, 49 P 2d 981, overruled on other 
grounds in State v. Knox, 119 M 449, 453, 
175 P 2d 774. 


Justice Courts 


Provisions of former act were clearly 
applicable to all persons prosecuted for 
publie offenses in justice courts as well 
as district courts, irrespective of the fact 
that section appeared in portion of code 
dealing with district courts, and although 
a justice of the peace has no clerk as 
referred to in former sections, he may 
get blanks from the clerk of district 
court. Ex parte Sheehan, 100 M 244, 251, 
255, 49 P 2d 438. 


Revocation of Suspension 


Where relator was sentenced to four 
years’ confinement and the execution of 
the sentence was then suspended which 
suspension was later revoked, the sen- 
tence commenced to run for all purposes 
on the date when judgment of conviction 
was entered. Any time between imposition 
of suspended sentence and its revocation 
should have been eredited to relator and 
failure to do so resulted in his illegal 
confinement. State ex rel. Wetzel v. Ells- 
worth, 143 M 54, 387 P 2d 442. 


Subsequent Imprisonment 


Where order placing petitioner on pro- 
bation provided that he would be “jail- 
based” and referred to him as a “prison- 
er,” the substance of the order and not 
its form or descriptive terminology de- 
termined its effect and meaning so that 
subsequent imprisonment did not place pe- 
titioner in double jeopardy in violation of 
the federal constitution or section 18, ar- 
ticle III of the Montana constitution. In 
re Williams’ Petition, 145 M 45, 399 P 
2d 732. 


Suspended Sentence, Effect Of 


The effect of an order of the district 
court suspending the sentence of one con- 
victed of a misdemeanor is to place him 
under the control and management of the 
state board of prison commissioners and 
subject to such rules and regulations as it 
may see fit to make. State ex rel. Foot v. 
District Court, 72 M 374, 377, 233 P 957. 


Suspension of Sentence 


Assuming that the court had the power 
to suspend the execution of accused’s sen- 
tence and to place him upon probation, 
that power, too, must have been exer- 
cised at the time the sentence was pro- 
nounced. When an order suspending sen- 
tence is made, it is, in effect, a part of 
the judgment itself. It is the court’s di- 
rection as to how the judgment shall be 
carried into effect. State ex rel. Reid v. 
District Court, 68 M 309, 310, 311, 218 
P 558. 

Under former section, the district court 
had authority to suspend sentence and 
place the defendant on probation whether 
found guilty of a crime or a misdemeanor. 
State ex rel. Foot v. District Court, 72 M 
374, 377, 233 P 957. 


Order of suspension must be made be- 
fore the defendant is committed to the in- 
stitution wherein he is to serve his sen- 
tence. State ex rel. Bottomly v. District 
Court, 73 M 541, 543 et seq., 237 P 525. 


The statute providing for the suspen- 
sion of sentences in criminal actions is 
designed to afford first offenders an op- 
portunity for reformation and should be 
liberally construed. State ex rel. Bottomly 
v. District Court, 73 M 541, 543, 237 P 
525. 
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Defendant was convicted of a violation 
of the liquor law and sentenced to serve 
sixty days in jail and pay a fine. He 
at once perfected an appeal, secured a 
certificate of probable cause and was ad- 
mitted to bail. Five months thereafter his 
appeal was dismissed and the trial court 
on the day the certificate of dismissal 
was received suspended his sentence. Held, 
on application for writ of supervisory 
control, that defendant never having been 
committed, the court could properly, after 
entry of judgment, suspend the sentence 
at the time it did. State ex rel. Bottomly 
v. District Court, 73 M 541, 543, 237 P 
525. 


When Motion To Change Plea to Not 
Guilty Property Denied 


Where defendant pleaded guilty on two 


CRIMINAL PROCEDURE 


charges of murder, was sentenced to lfe 
imprisonment on each, and three years 
later filed motions for leave to withdraw 
his pleas of guilty and substitute pleas of 
not guilty by reason of insanity caused by 
alcoholism, alleging in his affidavit that 
he pleaded on advice of his attorney, and 
was unaware of the effect of former sec- 
tion requiring consecutive terms if person 
had been convicted of two or more offenses 
before sentence had been pronounced for 
either held, that the evidence was sufficient 
to deny the motions, that the court did 
not abuse its discretion in finding him 
sane when he pled, that he was faithfully 
represented, and that he was aware that 
he couldn’t escape jury trial and possible 
death sentence if he had done otherwise. 
State v. Hukoveh, 115 M 125, 131, 139 
P 2d 538. 


DECISIONS UNDER FORMER LAW 


Repealed by Implication 

Former chapter governing suspension of 
sentences repealed by implication former 
section governing when term of imprison- 


ment commences, as far as any applica- 
tion to suspended sentence was concerned. 
State ex rel. Wetzel v. Ellsworth, 143 
M 54, 387 P 2d 442. : 


95-2207. Withdrawal of plea on a deferred imposition. Whenever 
the court has deferred the imposition of sentence, and after termination 
of the time period during which imposition of sentence has been deferred 
upon motion of the court, the defendant or the defendant’s attorney, 
the court may allow the defendant to withdraw his plea of guilty, or may 
strike the verdict of guilty from the record, and order that the charge or 
charges against him be dismissed. 


History: En. 95-2207 by Sec. 1, Ch. 196, 
L. 1967. 


95-2208. Judgment to pay fine constitutes a lien. The judgment shall 
be reduced to writing and signed by the judge. A judgment that the 
defendant pay a fine or costs constitutes a lien upon the real estate of 
the defendant, which lien dates from the date of the defendant’s arrest. 


History: En. 95-2208 by Sec. 1, Ch. 196, 
L. 1967. 


Constitutionality 


A former statute, containing substan- 
tially similar provisions, held constitution- 
al, Silver Bow County v. Strumbaugh, 9 M 
81, 22 P 453. 


95-2209. Entry of judgment and judgment roll. When judgment upon 
a conviction is rendered the clerk must enter the same in the minutes, 
stating briefly the offense for which the conviction was had, and the 
fact of prior convictions (if any), and must, within five (5) days, annex 
together and file the following papers, which will constitute the judg- 
ment roll: 

(1) The indictment or information and a copy of the minutes of the 
arraignment, pleas and motions. 


(2) <A copy of the minutes of the trial. 
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(3) The instructions given or refused and the endorsements thereon. 


(4) A copy of the judgment. 


History: En. 95-2209 by Sec. 1, Ch. 196, 
L. 1967. 


Appeal Record 


Under former subdivision similar to 
subdivision (1) except that no provision 
was made for inelusion of copy of min- 
utes of arraignment and under former 
provision for settlement of bills of ex- 
ceptions, the original and first amended 
information, and demurrers to them which 
were sustained, and a motion to dismiss 
the prosecution, and order overruling it, 
were not part of the appeal record where 
they were not embodied in the bill of ex- 
ceptions. State v. Stickney, 29 M 523, 526, 
fpgbandl, 

The “record of the action” in a criminal 
case cannot be brought up on appeal in 
the body of a bill of exceptions. State v. 
Morrison, 34 M 75, 79, 85 P 738. 

The merits of an appeal in a criminal 
ease will not be considered where the 
papers constituting the record are included 
in a bill of exceptions and not certified 
as the record nor identified in any way by 
the certificate of the clerk of the district 
court or the trial judge. State v. Farriss, 
34 M 424, 425, 87 P 177. 

The record on appeal in a criminal case 
must, among other things, contain the 
judgment roll in which must be ineluded 
a copy of the judgment. The state, on 
the theory that an objection of defendant 
to the introduction of evidence on the 
ground of the insufficiency of the informa- 
tion is in effect a demurrer to the infor- 
mation and an order sustaining a demurrer 
constitutes the judgment, attempted to ap- 
peal from such an order as from the judg- 
ment, but the record did not contain a 
copy of the order in the form of a minute 
entry, which in ‘such a case constitutes the 
judgment. Held, that the supreme court 
was without jurisdiction to entertain the 
‘appeal. State v. Nilan, 75 M 397, 400, 243 
PLUS 1. 


Copy of Order Constituting Judgment 


An appeal by the state in a criminal 
prosecution from an order made at the 
close of the state’s case in chief, directing 


95-2210. Information from courts. 


the jury to return a verdict in favor of 
defendant, was not subject to dismissal 
on the ground that the record on appeal 
did not contain a copy of the judgment 
where it did contain a copy of the order 
which had all the attributes of a judg- 
ment and constituted the judgment. State 
v. Thierfelder, 114 M 104, 108, 132 P 2d 
1035, overruled on other grounds in State 
v. Labbitt, 117 M 26, 35, 156 P 2d 163. 


Failure to State Degree Not Fatal 


A judgment is not rendered invalid for 
failure to state the degree of the crime 
for which defendant was convicted. State 
ex rel. Williams v. Henry, 119 M 271, 174 
P 2d 220, 222. 


Judgment Roll 


Held, that while the trial court erred 
in permitting the state on a perjury trial 
to introduce the judgment roll in the cause 
in which the alleged false testimony was 
given, containing papers not properly part 
thereof under statute, the procedure 
amounted to a mere irregularity which 
could not in any manner have prejudiced 
the defendant. State v. Jackson, 88 M 
420, 429, 293 P 309. 


Where Record on Appeal Contained Re- 
quirements 


On appeal from order sustaining de- 
murrer to information, record consisting 
of information, demurrer and ruling there- 
on, notice of appeal, copy of minute en- 
tries and certificate of clerk of court was 
held sufficient; no bill of exceptions was 
necessary since no exception was required 
to ruling on demurrer. State v. Safeway 
Stores, Inc., 106 M 182, 197, 76 P 2d 81. 


Where Statement of Degree of Offense 
Unnecessary 


Since there was no indeterminate sen- 
tence legislation at the time of this con- 
viction, it was not necessary to state in 
the judgment the degree of burglary of 
which the defendant was convicted. State 
v. Hill, 46 M 24, 126 P 41. 


It shall be the duty of the court 


disposing of any criminal case to cause to be transmitted to the board 
of pardons statistical data in accordance with regulations issued by the 
board regarding all dispositions of defendants whether found guilty or 


discharged. 


History: En. 95-2210 by Sec. 1, Ch. 196, 
L. 1967. 
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Every sentence shall be subject to 


review in accordance with chapter 25, review of sentence. 


History: En. 95-2211 by Sec. 1, Ch. 196, 
L. 1967. 


95-2212. Sentence to be imposed by judge. 


All sentences under this 


chapter shall be imposed exclusively by the judge of the court. 


History: En. 95-2212 by Sec. 1, Ch. 196, 
L. 1967. 


Correction of Error 


An error made by the trial court in the 
imposition of sentence for crime may be 
corrected by it. In re Lewis, 51 M 539, 
154 P 713. 


DECISIONS UNDER FORMER LAW 


Assessment of Sentence by Jury 


Except for judgments rendered upon 
guilty pleas, former section requiring 
court to assess punishment if jury did not 
do so or assessed an unauthorized punish- 
ment was applicable only where jury had 
made every finding necessary to enable 
them to fix the punishment, but could not 
agree upon the extent of it within the lmi- 
tations prescribed by the statutes. In such 
cases, if they failed or neglected to fix 
it, the court might declare it, but not 
otherwise. State v. Mish, 36 M 168, 177, 
92 P 459. 

The jury returned the following verdict: 
“We, the jury in the above-entitled action, 
find the defendant, Louis L. Fowler, guilty 
of the crime of sedition in the manner and 
form as charged in the information and fix 
and assess his punishment at the discrea- 
tion of the court.” The contention is made 
that it is rendered so defective by the mis- 
spelling of the word “discretion” that 
judgment should not be rendered upon it. 
There can be no doubt what the jury in- 
tended, viz., to find the defendant guilty 
as charged, and to leave the punishment 
to be fixed by the court. Former section 
authorized that to be done. If it be con- 
ceded, however, that the latter part of 
the verdict is unintelligible, this may be 
omitted entirely, leaving a categorical find- 
ing of guilty of the crime as charged in 
the information. Under former statute it 
was the duty of the court to eliminate that 
part of the verdict and to assess the 
punishment which in its discretion it 
thought proper, within the limits prescribed 
by the statute. (In re Collins, 51 M 215, 
152 P 40; In re Gomez, 52 M 189, 156 P 
1078.) State v. Fowler, 59 M 346, 355, 
196 P 992. 

Former statute empowering the trial 
judge to assess the punishment, when the 
jury had failed to agree thereon, though 
convicting the accused party, applied alse 
when the attempt by the jury to fix 
the punishment was rendered unsuccessful 
by its omitting the minimum, after stat- 
ing the maximum, number of years it 


would have the party imprisoned. In re 
Gomez, 52 M 189, 191, 156 P 1078. 

Complaint was made of the verdict and 
of the judgment entered thereon, because 
the verdict rendered on the first and third 
counts purported to fix the punishment for 
each “at thirty days,” without specifying 
where the time should be served. No ob- 
jection was made by the defendant to the 
verdict at the time of its rendition, and 
the court was not requested to send the 
jury out again, under proper instructions, 
to supply the omission, if there were any. 
Therefore, whether a verdict in this form 
is in itself sufficient was not considered 
in view of former section and the hold- 
ing of this court in In re Gomez, 52 M 
189, 156 P 1078. State v. Marchindo, 65 
M 431, 457, 211 P 1098. 

Held, on certiorari, that the power given 
the district court to reduce the extent of 
punishment fixed by the jury in a criminal 
prosecution, must be exercised prior to or 
at the time judgment is pronounced, and 
that therefore an order reducing a fine 
and jail sentence after the judgment had 
been in process of execution for a number 
of days was void as in excess of juris- 
diction, and an encroachment upon the 
pardoning power reposed by the constitu- 
tion in the governor and the state par- 
doning board. State ex rel. Reid v. Dis- 
trict Court, 68 M 309, 311, 218 P 558. 

Aceused has right to have jury assess 
punishment upon a correct statement of 
the law as to the penalty prescribed for 
the offense, and therefore an instruction 
that the penalty for unlawfully possessing 
and transporting intoxicating liquor was 
a fine of not more than $500, or imprison- 
ment for not more than six months, or both 
such fine and imprisonment, whereas un- 
der section 11075, R. C. M. 1921, (since 
repealed) for the first offense a fine of 
not more than $500 could be imposed, 
was prejudicially erroneous. State v. Mil- 
ler, 69 M 1, 6, 220 P 97. 

Under chapter 202, Laws of 1921, (sec- 
tion 3202, R. C. M. 1921, since repealed) 
the jury may fix the punishment by their 
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verdict by a fine not exceeding $1,000 or 
“by imprisonment for not more than three 
years, or by both such fine and imprison- 
ment.” The court instructed the jury that 
in case they found defendant guilty they 
must assess a fine of not less than $500 
nor more than $3,000 and imprisonment 
for not less than one nor more than five 
years. Held, prejudicially erroneous. State 
Vii Markjo69, “M-018{o%127,9.1220. Prieg4y 
In order to fix the punishment for the 
aggravated offense, it was indispensable 
that the jury know: (a) That prior con- 
victions were charged and the nature of 
the offenses referred to in the charge; (b) 
that the charge was established by evi- 
dence or the admission of the defendant; 
and (¢) what punishment was prescribed 


95-2213. Merger of sentences. 


95-2214 


by law for the aggravated offense. To 
withhold from the jury all information 
concerning the charge of prior convictions 
would deny to the jury the right to fix 
the punishment and would, in effect, annul 
the provisions of former section. State v. 
O’Neill, 76 M 526, 533, 248 P 215. 

While the jury may, if they see fit, as- 
sess and declare the punishment in their 
verdict, it is the court which pronounces 
judgment and sentences the defendant, 
and the court only can suspend the execu- 
tion of the sentence and place the defend- 
ant on probation State v. Simanton, 100 
M 292, 310, 49 P 2d 981, overruled on other 
grounds in State v. Knox, 119 M 449, 453, 
175, P 2d 774. 


(a) Unless the judge otherwise orders, 


(1) when a person serving a term of commitment imposed by a court in this 
state is committed for another offense, the shorter term or shorter remain- 
ing term shall be merged in the other term, and (2) when a person 
under suspended sentence or on probation or parole for an offense com- 
mitted in this state is sentenced for another offense, the period still to be 
served on suspended sentence, probation, or parole shall be merged in any 
new sentence of commitment or probation. 

(b) The court merging the sentences shall forthwith furnish each of the 
other courts and penal institutions in which the defendant is confined 
under sentence with authenticated copies of its sentence, which shall 
cite the sentences being merged. 

(c) If an unexpired sentence is merged pursuant to subdivision (a), the 
court which imposed such sentence shall modify it in accordance with the 
effect of the merger. 

(d) Separate sentences of two (2) or more crimes shall run concurrently 
unless the court otherwise orders. 


History: En. 95-2213 by Sec. 1, Ch. 196, 
L. 1967. 


owner, and the warden executed the sen- 
tences in a sequence reverse to that indi- 
cated by the court, there was no infringe- 


Sequence of. Consecutive Sentences 


Where petitioner was sentenced to serve 
consecutive sentences for escape and using 
an automobile without the consent of the 


ment on his rights and his petition for 
writ of habeas corpus was denied. Peti- 
tion ef Cheadle, 143 M 327, 389 P 2d 579. 


DECISIONS UNDER FORMER LAW 


Consecutive or Concurrent Terms 

Where defendant was sentenced to one 
year in prison on each of two counts of 
forgery without mention of whether the 


sentences were to run concurrently or con- 
secutively, defendant was required to serve 
consecutive terms. Hensley v. State, 144 
M 507, 398 P 2d 69. 


95-2214. Credit for time served. Where defendant has served any 
portion of his sentence under a commitment based upon a judgment which 
judgment is subsequently declared invalid or which is modified during 
the term of imprisonment, such time shall be credited upon any sub- 
sequent sentence he may receive upon a new commitment for the same 
criminal act or acts. In calculating the time imprisoned, the person so 
convicted shall have the credit for all the time earned in diminution of 
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sentence as provided under Montana statutes, section 80-1905, unless the 
sentencing authority in its discretion may choose to deny such credit. 


History: En. 95-2214 by Sec. 1, Ch. 196, 
L. 1967. 


Where Applicable 


Where habeas corpus was granted to 
petitioner who had served a considerable 
portion of his sentence and commitment 
was set aside and petitioner was permitted 
to withdraw guilty plea, held that this 
section should be observed upon any sub- 


sequent imposition of a new _ sentence. 
Morsette v. Ellsworth, 151 M 319, 443 P 2d 
28. 


Law Review 

Agata, Time Served Under a Reversed 
Sentence or Conviction—A Proposal and 
a Basis For Decision, 25 Mont. L. Rev. 
1 (1963). 


DECISIONS UNDER FORMER LAW 


Second Conviction 


Relator was convicted of the crime of 
burglary in the first degree. After serving 
one year and six days he was released 
from prison pending appeal. The convie- 
tion was reversed upon such appeal and 
a new trial ordered. Upon the new trial 


95-2215. Credit for incarceration prior to conviction. 


he was again convicted and _ sentenced 
for the same period as the first, ten years. 
During his second incarceration he was 
not entitled to credit against the second 
sentence for time served under the first 
sentence. State ex rel. Nelson v. Ells- 
worth, 141 M 78, 375 P 2d 316, 318. 


(a) Any person 


incarcerated on a bailable offense and against whom a judgment of im- 
prisonment is rendered shall be allowed credit for each day of incarceration 
prior to or after conviction except that in no case shall the time allowed as 
a credit exceed the term of the prison sentence rendered. 

(b) Any person incarcerated on a bailable offense who does not supply 
bail and against whom a fine is levied on conviction of such offense shall be 
allowed a credit of ten dollars ($10.00) for each day so incarcerated 
prior to conviction except that in no case shall the amount so allowed or 


eredited exceed the amount of the fine. 


History: En. 95-2215 by Sec. 1, Ch. 196, 
L. 1967. 


Forfeiture of Good Time Allowance 


Under former provision that “no per- 
son convicted and sentenced before the 
effective date shall have his rights and 
earned good time reduced by the appli- 
cation of this act” which in no matter 
attempted to prohibit the board of prison 
commissioners from exercising their dis- 
eretionary power as to the allowance or 


to make such rules and regulations as 
were reasonable in connection with this 
power, the board could deprive a prisoner 
of his good time for parole violations. In 
re Pelke’s Petition, 139 M 354, 365 P 2d 
932, 934; In re Owens’ Petition, 139 M 
637, 365 P 2d 935. 


Law Review 


Agata, Time Served Under a Reversed 
Sentence or Conviction—A Proposal and 
a Basis For Decision, 25 Mont. L. Rev. 


forfeiture of good time and their power 1 (1963). 

95-2216. Jail work release program. (a) <A court, after having 
sentenced a person to confinement in a county jail, may, in its discretion, 
upon request of the county attorney and sheriff of such county, and with 
the consent of the convicted person, order that any part of the imprison- 
ment so imposed be served in confinement, with parole during the hours 
or periods the convicted person is actually employed. : 

(b) Upon the issuance of such an order under this act, the sheriff 
shall arrange for the convicted person to continue his regular employment 
without interruption in so far as is reasonably possible; provided, however, 
that said prisoner shall be confined in the county jail during the hours when 
he is not employed. 
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(c) The earnings of the prisoner shall be collected by the sheriff. 
From such earnings, the sheriff shall pay the prisoner’s board and personal 
expenses, both inside and outside the jail and, to the extent directed by 
the court, pay the support of his dependents, if any, and any balance shall 
be retained until his discharge. 

(d) The committing court may, in its discretion, upon request of the 
county attorney and sheriff of such county, reduce the sentence of the 
prisoner up to one-fourth (144) of the full term, if, in the opinion of the 
court, the prisoner’s conduet, diligence and general attitude merit such 
diminution. 

(e) In eases where the convicted person violates the conditions of said 
sentence, he shall be returned to the court; the court may then require that 
the balance of his sentence be spent in full confinement and, further, the 
court may cancel any diminution of sentence granted under this act. 

(f) The court may, by order, authorize the sheriff of the sentencing 
county to arrange with a sheriff of any other county within the state of 
Montana, to have the convicted person transferred to the other county 
where it appears the convicted person can continue his regular employment 
in the latter county; provided, however, when such transfer has been 
made to another county, the sheriff of the sentencing county shall still 
collect all moneys earned by the convicted person, and shall dispose of said 
moneys as provided by subsection (c) of this section. 

History: En. 95-2216 by Sec. 1, Ch. 196, quiring that petitioner pay his own board 


L. 1967. at the jail from his earnings, while similar 
es ; to some former provisions relating to con- 
Condition of Probation victed misdemeanants serving county jail 


Provisions in probation order permitt- sentences did not convert a condition of 
ing petitioner to have employment outside probation into a term of imprisonment. 
county jail, absolving the sheriff from In re Williams’ Petition, 145 M 45, 399 
liability in permitting petitioner to be ab- P 2d 782. 
sent from his custody without bail, and re- 


95-2217. Prisoner furlough program—purpose and intent. The purpose 
and intent of this act is to establish a program for the rehabilitation, edu- 
cation, and betterment of selected prisoners confined in the state prison; 
to increase their responsibility to society; to make it possible that they 
may, while serving their sentences, work gainfully to support their de- 
pendents in whole or in part; and providing for a minimum wage of one and 
40/100 ($1.40) dollars an hour to be paid to said convicts while so em- 
ployed; continue their education or training; and at the same time fulfill 
the obligations of the sentence of imprisonment imposed; placing the 
establishment, regulation, guidance, and control of such program under 
the direction of the warden of the state prison with the advice and consent 
of the state board of pardons, which program shall operate by supplement- 
ing and not replacing established penal procedures now or hereafter estab- 
lished by law. This act is to be liberally construed to effect the over-all 
objectives set forth above. 

History: En. Sec. 1, Ch. 288, L. 1969. 


95-2218. Definitions. As used in this act, unless the context indicates 
otherwise : 
(1) “Board” means the state board of pardons; 
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(2) “State prison” means the Montana state prison at Deer Lodge; 

(3) “Prisoner” means a person sentenced by a district court to a 
term of confinement in the state prison; 

(4) “Sheriff” means any county sheriff including all deputies or other 
persons working under his direction or guidance; 

(5) “Jail” means any county jail; 

(6) ‘Warden’ means the superintendent of the state prison appointed 
by the board of institutions. 

History: En. Sec. 2, Ch. 288, L. 1969. 


95-2219. Warden to establish program and rules—privileges granted 
prisoners. The warden is authorized and directed to establish a furlough 
program and rules to implement and control the same. A prisoner sen- 
tenced to the state prison may be granted the privilege of: 

(1) Working at paid employment for a rate of pay not less than 
one and 40/100 ($1.40) dollars an hour, or 

(2) Participating in an educational or training program. 

History: En. Sec. 3, Ch. 288, L. 1969. 


95-2220. Application for participation in furlough program. Any_pris- 
oner confined in the state prison may make application to participate in 
the furlough program according to rules adopted by the warden with the 
advice and consent of the board. 

History: En, Sec. 4, Ch. 288, L. 1969. 


95-2221. Consideration of application—furlough plan—consent of sher- 
iff necessary. (1) The board shall approve or deny the application of the 
prisoner after careful study of the prisoner’s conduct, attitude and be- 
havior in the prison in which the prisoner is confined, his criminal history, 
and all other pertinent case material. 

(2) If the application is approved, the warden shall adopt a furlough 
plan for the prisoner, which shall constitute an extension of the limits of 
confinement. 

(8) No prisoner shall be released without the written consent of the 
sheriff of the county receiving the prisoner. 

History: En. Sec. 5, Ch. 288, L. 1969. 


95-2222. Disposition of prisoner’s earnings—trust fund—schooling costs. 
(1) <A prisoner employed in the community under a work furlough plan 
Shall surrender to the sheriff his total earnings less payroll deductions re- 
quired by law. The sheriff shall deduct from such earnings in the follow- 
ing order of priority: 

(a) <A standard charge for all prisoners determined by the county 
commissioners to be the cost to the county of providing food, lodging and 
clothing for such prisoner ; 

(b) The actual and necessary travel and other expenses of such pris- 
oner under furlough from actual confinement under the program; and 

(c) Such amount as the prisoner may be determined by the district 
judge to pay for the support of his dependents, which amount shall be 
paid to such dependents; and 
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(d) A minimal allowance for personal items. 

(2) Any balance remaining after such deductions and payments shall 
be deposited to an interest-bearing account held in trust for said prisoner 
and shall be paid to him upon release. 


(3) The above costs of a prisoner under furlough who is in training 
or school shall be the responsibility of the state. 
History: En. Sec. 6, Ch. 288, L. 1969. 


95-2223. Administrative rules — co-operation by state agencies. (1) 
The warden is authorized to make rules for the administration of the 
provision of this act with the advice and consent of the board. 

(2) All state agencies shall co-operate with the warden and sheriff 
in the administration of the furlough program. 

History: En. Sec. 7, Ch. 288, L. 1969. 


95-2224. Prisoner not agent, employee or involuntary servant of warden 
or sheriff. No prisoner employed in the community under the provisions 
of this act shall be deemed to be an agent, employee, or involuntary servant 
of the warden or sheriff while released from confinement ae sete to the 
terms of the furlough program. 

History: En. Sec. 8, ‘Ch, 288, L. 1969. 


95-2225. Eligibility for parole unaffected. Nothing in this act shall 
be construed to affect eligibility for parole. Time served in the furlough 
program shall be considered as a part of the imposed sentence of such 
prisoner. 

History: En. Sec. 9, Ch. 288, L. 1969. 


95-2226. Sheriff’s responsibility—cancellation or revocation of fur- 
lough. (1) The sheriff of the county to which the prisoner has been re- 
leased shall be responsible for the activities of the prisoner according to 
the rules approved by the board. The sheriff shall keep the warden in- 
formed. 


(2) If any prisoner released from actual prison confinement under the 
furlough program shall fail to comply with the rules and regulations of 
the furlough program, such furlough shall be canceled and such prisoner 
shall be returned to prison to complete his sentence. No prisoner shall 
be returned to prison to complete his sentence without first being charged 
with a violation of the rules and regulations of the furlough program in 
the district court of the county in which said violation took place and such 
prisoner shall be entitled to have counsel appointed to represent him at 
said hearing. Provided however, if said prisoner, while not disabled from 
working by temporary illness, is unemployed for a period of thirty (30) 
days, or more, after his availability for employment is reported in writing 
by the sheriff of the county to which said prisoner is released, to the 
Montana unemployment compensation commission office serving such area, 
and to the union to which said prisoner belongs, if any, then the warden, 
upon request of said sheriff and upon a showing having been made by the 
sheriff of said county in the district court that said employee has been 
so unemployed, or on a showing that said prisoner has become so disabled 


245 


95-2301 CRIMINAL PROCEDURE 

that he is unemployable, or when said warden shall revoke said furlough 
and said prisoner is returned to said prison, or if said prisoner 1s on an 
education furlough and said prisoner has demonstrated for a period of six 
(6) weeks or more that he is unable to benefit from such schooling or 
training, then upon such a showing being made by the sheriff of the 
county to which said prisoner has been furloughed in a district court of 
said county, then the warden shall revoke such furlough and said prisoner 
shall be returned to the prison. 

History: En. Sec. 10, Ch. 288, L. 1969. 


CHAPTER 23 
EXECUTION OF SENTENCE 


Section 95-2301. Commitment of defendant. 


95-2302. Execution of a fine. 

95-2303. Execution of death. 

95-2304. Lack of mental fitness of the defendant. 

95-2305. Proceedings upon finding of lack of mental fitness. 

95-2306. Proceedings when female is claimed to be pregnant. 

95-2307. Proceedings upon the finding of pregnancy. 

95-2308. Western Interstate Corrections Compact—contents. 

95-2309. Commitment or transfer of inmate to institution outside of state. 

95-2310. Effectuation of purposes of compact. 

95-2311. Hearings requested by other states—power of board of pardons and 
paroles and state department of institutions to hold. 

95-2312. Governor—power to enter into contracts. 


95-2301. Commitment of defendant. Upon rendition of judgment 
after pronouncement of a sentence imposing punishment of imprisonment or 
death the court shall commit the defendant to the custody of the sheriff 
who shall deliver the defendant to the place of his confinement. or 
execution. 


History: En. 95-2301 by Sec. 1, Ch. 196, 
L. 1967. 


judgment, but the sheriff cannot execute 
a judgment in a criminal matter or pro- 
ceeding “without competent authority,” as 


Authority To Detain 


The certified copy of the judgment is 
the evidence of the warden’s authority 
for detaining the prisoner. Stephens v. 
Conley, 48 M 352, 367, 138 P 189. 

Proceedings in contempt are in their na- 
ture criminal, and the order adjudging 
one in contempt is in its nature a final 


95-2302. Execution of a fine. 


provided in section 16-2818; hence, where 
one has been committed for contempt, and 
the sheriff does not hold a certified copy 
of the order of commitment, he is not 
authorized to detain the person so com- 
mitted. In re Mettler, 50 M 299, 305, 146 
P 747. 


(a) If the judgment is for a fine alone, 


execution may issue thereon as on a judgment in a civil case. 


(b) If the judgment is for a fine and imprisonment until fine be 
paid, the defendant must be committed to the custody of the proper officer, 
and by him detained until the judgment is complied with. The imprison- 
ment must not exceed one day for every ten dollars ($10.00) of the fine. 


History: En. 95-2302 by Sec. 1, Ch. 196, 
L. 1967. 


Cross-Reference 


Penalty assessments for traffic offenses, 
see. 75-5304, 


Alteration of Judgment 


The warden of the state prison has no 
authority to change or alter a judgment of 
conviction in any particular. State ex rel. 
Nelson v. Ellsworth, 141 M 78, 375 P 2d 
316, 319. 
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Contempt 


An attorney found guilty of contempt 
was properly subject to punishment by 
fine and imprisonment until the fine was 
paid. State ex rel. Coleman v. District 
Court, 51 M 195, 201, 149 P 973. 


Credit for Fine 


Where defendant was convicted of a 
felony under the first portion of a con- 
solidated information and of a misdemea- 
nor under the second portion and the trial 
court decreed that the sentences could be 
served concurrently, the sentence for the 
felony should be served in the state pris- 
on, credit for the misdemeanor fine should 
be given at the same time, and any remain- 
ing time under the misdemeanor at the 
end of the state prison term should be 
served in the county jail. State v. Bogue, 
142 M 459, 384 P 2d 749. 


Fine or Imprisonment 


A judgment in a case of misdemeanor, 
imposing a fine of $500, and providing 
that in default of payment the defendant 


95-2308. 


be imprisoned “for the term of one day for 
each $2 of said fine,’ is sufficiently defi- 
nite and certain. State ex rel. Poindexter 
v. District Court, 51 M 186, 149 P 958. 

The district court has the power, under 
former statute, to impose a sentence of 
imprisonment in the county jail for a 
certain number of days, defendant in ad- 
dition to pay a fine in a stated amount, 
and, in default of payment, to stand com- 
mitted one day for every two dollars of 
the fine after expiration of the term of 
imprisonment, until the fine is paid. In 
re Londos, 54 M 418, 170 P 1045. 


A judgment that defendant convicted on 
three counts of the information charging 
violations of the liquor law pay a fine of 
$200 and serve sixty days in the county 
jail on each count, and that if the fines 
be not paid, he serve them out at the rate 
of one day for each two dollars of the 
fines, held not uncertain or ambiguous, it 
meaning that he be imprisoned for a total 
of 180 days, and serve one day for each 
two dollars of the fines aggregating $600. 
In re Pyle, 72 M 494, 498, 234 P 254. 


DECISIONS UNDER FORMER LAW 


Fine Only 


Former section governing duration of 
imprisonment on judgment to pay a fine 
held applicable to a case where a fine 
only was the penalty imposed. State ex 
rel. Poindexter v. District Court, 51 M 186, 
149 P 958. 


Pauper Prisoner 


Where the record discloses that a judg- 
ment has been rendered imposing fine, and 


95-2303. Execution of death. 


imprisonment until fine is satisfied, the 
justice of the peace is without authority 
to issue an execution provided for by 
former section authorizing discharge of 
pauper prisoner after confinement of one 
day for every two dollars owed on fine, 
notwithstanding that section was applica- 
ble to some extent to practice in the justice 
courts. Petelin v. Kennedy, 29 M 466, 75 
P 82. 


(a) The punishment of death must 


be inflicted by hanging the defendant by the neck until he is dead. 


(b) 


In pronouncing the sentence of death, the court shall set the date 


of execution which must not be less than thirty (30) days nor more than 
sixty (60) days from the date the sentence is pronounced. 


(c) A sentence of death must be executed within the walls or yard 


of a jail or some convenient private place in the county where the trial 
took place. 


(d) The sheriff of the county must be present and shall supervise 
such execution which shall be conducted in the presence of a physician, 
the county attorney of the county, and at least twelve (12) reputable 
citizens to be selected by the sheriff. The sheriff shall at the request 
of the defendant, permit such priests or ministers, not exceeding two (2), 
as the defendant may name and only persons, relatives or friends, not to 
exceed five (5), to be present at the execution, together with such peace 
officers as he may think expedient, to witness the execution. No other 
persons than those mentioned in this subsection can be present at the 
execution, nor can any person under age be allowed to witness the same. 
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(e) After the execution, the sheriff must make a return upon the death 
warrant, showing time, mode and manner in which it was executed. 


History: En. 95-2303 by Sec. 1, Ch. 196 
L. 1967. 


95-2304. Lack of mental fitness of the defendant. 


If, after judgment 


of death, there is good reason to suppose that the defendant lacks mental 
fitness, the mental fitness of the defendant will be determined in accordance 
with the provisions of chapter 5, Competency of the Accused. 


History: En. 95-2304 by Sec. 1, Ch. 196, 
L. 1967. 


DECISIONS UNDER FORMER LAW 


Sanity of One Sentenced to Death 


Where, after judgment of death has been 
pronounced upon a defendant, there is 
good reason to suppose that he has be- 
come insane, the sheriff, with the concur- 
rence of the judge of the court by which 
the judgment was rendered, may summon 


95-2305. Proceedings upon finding of lack of mental fitness. 


a jury to inquire into the question of his 
sanity but where during the course of the 
trial or before judgment of conviction is 
pronounced a doubt arises as to his mental 
condition, the procedure outlined by for- 
mer sections was controlling. State v. Vet- 
tere, 77 M 66, 71, 249 P 666. 


If it is 


found that defendant is mentally fit as provided in section 95-2304, the 
sheriff must execute the judgment; but if it is found that he lacks fitness, 
the execution of judgment must be suspended and the court shall commit 
him to the custody of the superintendent of the Montana state hospital, 
to be placed in an appropriate institution of the state department of public 
institutions for so long as such lack of fitness shall endure. When the 
court, on its own motion or upon application of the superintendent of the 
Montana state hospital, or the county prosecuting officer, or the defendant 
or his legal representative, determines after a hearing if a hearing is 
requested, that the defendant has regained fitness to proceed, the sheriff 
shall be directed by the court to carry out the execution. If, however, 
the court is of the view that so much time has elapsed since the commitment 
of the defendant, that it would be unjust to proceed with execution of 
the sentence, the court may suspend the execution of the sentence and 
may order the defendant to be discharged. 


History: En. 95-2305 by Sec. 1, Ch. 196, 
L. 1967. 


95-2306. Proceedings when female is claimed to be pregnant. If there 
is good reason to suppose a woman against whom a judgment of death is 
rendered is pregnant, the sheriff of the county, with the concurrence of 
the judge of the court by which the judgment was rendered, must summon 
a jury of three (3) physicians to inquire into the supposed pregnancy. 
Immediate notice of this inquiry must be given to the county attorney of 
the county who must attend the inquiry and may produce his own witnesses. 


History: En. 95-2306 by Sec. 1, Ch. 196, 
L. 1967. 


95-2307. Proceedings upon the finding of pregnancy. If it is found 
by the inquiry that the woman is not pregnant, the sheriff must execute 
the judgment; if it is found that the woman is pregnant, the sheriff must 
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suspend the execution of judgment, and transmit the inquisition to the 
governor. When the governor is satisfied that the woman is no longer 
pregnant, he may issue his warrant appointing a day for the execution of 
the judgment. 


History: En. 95-2307 by Sec. 1, Ch. 196, 
L. 1967. | 


95-2308. Western Interstate Corrections Compact—contents. The 
Western Interstate Corrections Compact as contained herein is hereby 
enacted into law and entered into on behalf of this state with any and all 
other states legally joining therein in a form substantially as follows: 

1. Purpose and Policy. The party states, desiring by common action 
to improve their institutional facilities and provide programs of sufficiently 
high quality for the confinement, treatment and rehabilitation of various 
types of offenders, declare that it is the policy of each of the party states 
to provide such facilities and programs on the basis of co-operation with 
one another, thereby serving the best interests of such offenders and of 
society. The purpose of this compact is to provide for the development 
and execution of such programs of co-operation for the confinement, treat- 
ment and rehabilitation of offenders. 

2. Definitions. As used in this compact, unless the context clearly 
requires otherwise: 

(a) “State” means a state of the United States, or subject to the limita- 
tion contained in subsection 7, Guam. 

(b) “Sending state” means a state party to this compact in which 
conviction was had. 

(c) “Receiving state’ means a state party to this compact to which 
an inmate is sent for confinement other than a state in which conviction 
was had. 

(d) “Inmate” means a male or female offender who is under sentence 
to or confined in a prison or other correctional institution. 

(e) “Institution” means any prison, reformatory or other correctional 
facility (including but not limited to a facility for the mentally ill or 
mentally defective) in which inmates may lawfully be confined. 

3. Contracts. 

(a) Each party state may make one (1) or more contracts with any 
one (1) or more of the other party states for the confinement of inmates 
on behalf of a sending state in institutions situated within receiving 
states. Any such contract shall provide for: 

(i) Its duration. 

(ii) Payments to be made to the receiving state by the sending state 
for inmate maintenance, extraordinary medical and dental expenses, 
and any participation in or receipt by inmates of rehabilitative or cor- 
rectional services, facilities, programs or treatment not reasonably 
included as part of normal maintenance. 

(iii) Participation in programs of inmate employment, if any; the 
disposition or crediting of any payments received by inmates on account 
thereof; and the crediting of proceeds from or disposal of any products 
resulting therefrom. 

(iv) Delivery and retaking of inmates. 
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(v) Such other matters as may be necessary and appropriate to 
fix the obligations, responsibilities and rights of the sending and re- 
ceiving states. 


(b) Prior to the construction or completion of construction of any insti- 
tution or addition thereto by a party state, any other party state or states 
may contract therewith for the enlargement of the planned capacity 
of the institution or addition thereto, or for the inclusion therein of par- 
ticular equipment or structures, and for the reservation of a specific per 
centum of the capacity of the institution to be kept available for use 
by inmates of the sending state or states so contracting. Any sending 
state so contracting may, to the extent that moneys are legally available 
therefor, pay to the receiving state, a reasonable sum as consideration for 
such enlargement of capacity, or provision of equipment or structures, and 
reservation of capacity. Such payment may be in a lump sum or in 
installments as provided in the contract. 


(c) The terms and provisions of this compact shall be a part of any 
contract entered into by the authority of or pursuant thereto, and nothing in 
any such contract shall be inconsistent therewith. 


4. Procedures and Rights. 


(a) Whenever the duly constituted judicial or administrative au- 
thorities in a state party to this compact, and which has entered into a 
contract pursuant to subsection 3, shall decide that confinement in, or trans- 
fer of an inmate to, an institution within the territory of another party 
state is necessary in order to provide adequate quarters and care or 
desirable in order to provide an appropriate program of rehabilitation or 
treatment, said officials may direct that the confinement be within an in- 
stitution within the territory of said other party state, the receiving state 
to act in that regard solely as agent for the sending state. 


(b) The appropriate officials of any state party to this compact shall 
have access, at all reasonable times, to any institution in which it has a 
contractual right to confine inmates for the purpose of inspecting the 
facilities thereof and visiting such of its inmates as may be confined in the 
institution. 


(c) Inmates confined in an institution pursuant to the terms of this 
compact shall at all times be subject to the jurisdiction of the sending 
state and may at any time be removed therefrom for transfer to a prison 
or other institution within the sending state, for transfer to another institu- 
tion in which the sending state may have a contractual or other right to 
confine inmates, for release on probation or parole, for discharge, or for any 
other purpose permitted by the laws of the sending state; provided that the 
sending state shall continue to be obligated to such payments as may be 
required pursuant to the terms of any contract entered into under the 
terms of subsection 3. 


(d) Hach receiving state shall provide regular reports to each sending 
state on the inmates of that sending state in institutions pursuant to this 
compact including a conduct record of each inmate and certify said record 
to the official designated by the sending state, in order that each inmate 
may have the benefit of his or her record in determining and altering the 
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disposition of said inmate in accordance with the law which may obtain 
in the sending state and in order that the same may be a source of informa- 
tion for the sending state. 


(e) All inmates who may be confined in an institution pursuant to 
the provisions of this compact shall be treated in a reasonable and humane 
manner and shall be cared for and treated equally with such similar inmates 
of the receiving state as may be confined in the same institution. The fact 
of confinement in a receiving state shall not deprive any inmate so con- 
fined of any legal rights which said inmate would have had if confined in 
an appropriate institution of the sending state. 


(f) Any hearing or hearings to which an inmate confined pursuant to 
this compact may be entitled by the laws of the sending state may be had 
before the appropriate authorities of the sending state, or of the receiving 
state if authorized by the sending state. The receiving state shall provide 
adequate facilities for such hearings as may be conducted by the ap- 
propriate officials of a sending state. In the event such hearing or hear- 
ings are had before officials of the receiving state, the governing law 
shall be that of the sending state and a record of the hearing or hearings 
as prescribed by the sending state shall be made. Said record together with 
any recommendations of the hearing officials shall be transmitted forthwith 
to the official or officials before whom the hearing would have been had if 
it had taken place in the sending state. In any and all proceedings had 
pursuant to the provisions of this subdivision, the officials of the receiving 
state shall act solely as agents of the sending state and no final determina- 
tion shall be made in any matter except by the appropriate officials of the 
sending state. Costs of records made pursuant to this subdivision shall be 
borne by the sending state. 

(g) Any inmate confined pursuant to this compact shall be released 
within the territory of the sending state unless the inmate, and the send- 
ing and receiving states, shall agree upon release in some other place. The 
sending state shall bear the cost of such return to its territory. 

(h) Any inmate confined pursuant to the terms of this compact shall 
have any and all rights to participate in and derive any benefits or incur 
or be relieved of any obligations or have such obligations modified or his 
status changed on account of any action or proceeding in which he could 
have participated if confined in any appropriate institution of the send- 
ing state located within such state. 

(i) The parent, guardian, trustee, or other person or persons entitled 
under the laws of the sending state to act for, advise, or otherwise function 
with respect to any inmate shall not be deprived of or restricted in his 
exercise of any power in respect of any inmate confined pursuant to the 
terms of this compact. 

5. Acts Not Reviewable in Receiving State—Extradition. 

(a) Any decision of the sending state in respect of any matter 
over which it retains jurisdiction pursuant to this compact shall be con- 
elusive upon and not reviewable within the receiving state, but if at 
the time the sending state seeks to remove an inmate from an institution in 
the receiving state there is pending against the inmate within such state any 
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criminal charge or if the inmate is suspected of having committed within 
such state a criminal offense, the inmate shall not be returned without the 
consent of the receiving state until discharged from prosecution or other 
form of proceeding, imprisonment or detention for. such offense. The duly 
accredited officers of the sending state shall be permitted to transport 
inmates pursuant to this compact through any and all states party to this 
compact without interference. 

(b) An inmate who escapes from an institution in which he is confined 
pursuant to this compact shall be deemed a fugitive from the sending state 
and from the state in which the institution is situated. In the case of an 
escape to a jurisdiction other than the sending or receiving state, the 
responsibility for institution of extradition proceedings shall be that of 
the sending state, but nothing contained herein shall be construed to 
prevent or affect the activities of officers and agencies of any jurisdiction 
directed toward the apprehension and return of an escapee. 

6. Federal Aid. Any state party to this compact may accept federal 
aid for use in connection with any institution or program, the use of 
which is or may be affected by this compact or any contract pursuant 
hereto and any inmate in a receiving state pursuant to this compact may 
participate in any such federally aided program or activity for which the 
sending and receiving states have made contractual provision provided 
that if such program or activity is not part of the customary correctional 
regimen the express consent of the appropriate official of the sending state 
shall be required therefor. 

7. Entry into Force. This compact shall enter into force and become 
effective and binding upon the states so acting when it has been enacted 
into law by any two contiguous states from among the states of Alaska, 
Arizona, California, Colorado, Hawaii, Idaho, Montana, Nebraska, Nevada, 
New Mexico, Oregon, Utah, Washington and Wyoming. For the purposes 
of this article, Alaska and Hawaii shall be deemed contiguous to each 
other; to any and all of the states of California, Oregon and Washington; 
and to Guam. Thereafter, this compact shall enter into force and become 
effective and binding as to any other of said states, or any other state 
contiguous to at least one party state upon similar action by such state. 
Guam may become party to this compact by taking action similar to that 
provided for joinder by any other eligible party state and upon the consent 
of congress to such joinder. For the purposes of this article, Guam shall be 
deemed contiguous to Alaska, Hawaii, California, Oregon and Washington. 

8. Withdrawal and Termination. This compact shall continue in 
force and remain binding upon a party state until it shall have enacted a 
statute repealing the same and providing for the sending of formal written 
notice of withdrawal from the compact to the appropriate officials of all 
other party states. An actual withdrawal shall not take effect until two (2) 
years after the notices provided in said statute have been sent. Such 
withdrawal shall not relieve the withdrawing state from its obligations 
assumed hereunder prior to the effective date of withdrawal. Before the 
effective date of withdrawal, a withdrawing state shall remove to its 
territory, at its own expense, such inmates as it may have confined 
pursuant to the provisions of this compact. 


252 


EXECUTION OF SENTENCE 95-2312 


9. Other Arrangements Unaffected. Nothing contained in this com- 
pact shall be construed to abrogate or impair any agreement or other 
arrangement which a party state may have with a nonparty state for 
the confinement, rehabilitation or treatment of inmates nor to repeal 
any other laws of a party state authorizing the making of co-operative 
institutional arrangements. 


10. Construction and Severability. The provisions of this compact 
shall be liberally construed and shall be severable. If any phrase, clause, 
sentence or provision of this compact is declared to be contrary to the 
constitution of any participating state or of the United States or the 
applicability thereof to any government, agency, person or circumstance 
is held invalid, the validity of the remainder of this compact and the 
applicability thereof to any government, agency, person or circumstance 
shall not be affected thereby. If this compact shall be held contrary to the 
constitution of any state participating therein, the compact shall remain 
in full force and effect as to the remaining states and in full force and 
effect as to the state affected as to all severable matters. 


History: En. 95-2308 by Sec. 1, Ch. 196, 
L. 1967. 


95-2309. Commitment or transfer of inmate to institution outside of 
state. Any court or state agency having power to commit or transfer 
an inmate (as defined in section 95-2308, subsection 2 (d) of the Western 
Interstate Corrections Compact) to any institution for confinement may 
commit or transfer such inmate to any institution outside this state if 
this state has entered into a contract or contracts for the confinement 
of inmates in said institution pursuant to section 95-2308, subsection 3 of 
the Western Interstate Corrections Compact. 


History: En. 95-2309 by Sec. 1, Ch. 196, 
L. 1967. 


95-2310. Effectuation of purposes of compact. The courts, depart- 
ments, agencies and officers of this state and its subdivisions shall enforce 
this compact and shall do all things appropriate to the effectuation of its 
purposes and intent which may be within their respective jurisdictions 
including but not limited to the making and submission of such reports 
as are required by the compact. 


History: En. 95-2310 by Sec. 1, Ch. 196, 
L. 1967. 


95-2311. Hearings requested by other states—power of board of 
pardons and paroles and state department of institutions to hold. The 
board of pardons and paroles and the state department of institutions are 
hereby authorized and directed to hold such hearings as may be requested 
by any other party state pursuant to section 95-2308, subsection 4 (f) of 
the Western Interstate Corrections Compact. 


History: En. 95-2311 by Sec. 1, Ch. 196, 
L. 1967. 


95-2312. Governor—power to enter into contracts. The governor 
is hereby empowered to enter into such contracts recommended by the 


255. 


95-2401 CRIMINAL PROCEDURE 


department of institutions on behalf of this state as may be appropriate to 
implement the participation of this state in the Western Interstate 
Corrections Compact pursuant to section 95-2308. 


History: En. 95-2312 by Sec. 1, Ch. 196, 
L. 1967. 
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95-2401. Application of chapter. (a) This chapter shall govern 
review in all criminal cases. 


(b) All existing methods of review in criminal cases in the state are 
abolished. Hereafter the only method of review in criminal cases shall be 
by notice of appeal. 


History: En. 95-2401 by Sec. 1, Ch. 196, 
L. 1967. 


95-2402. Suspension of the rules. In the interest of expediting de- 
cision upon any matter before it, or for other good cause shown, the 
supreme court may suspend the requirements or provisions of these rules 
on application of a party or on its own motion and may order proceedings 
in accordance with its direction. 


History: En. 95-2402 by Sec. 1, Ch. 196, 
L. 1967. 


95-2403. Scope of appeal. (a) Except as authorized by this code, 
the state may not appeal in a criminal ease. 
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(b) 


ab 
(2) 
(c) (3); 
(3) - granting a new trial; 
(4) 
(5) 
(6) 


(7) granting or denying change 


History: En, 95-2403 by Sec. 1, Ch. 196, 
L. 1967. 


Authority for Appeal 

The right of appeal in a criminal case, 
unknown to the common law, exists only 
by virtue of constitutional or statutory 
enactment. State v. Peck, 83 M 327, 329, 
avi PaT0T. 

Statutes granting the right of appeal 
to the state in criminal actions must be 
strictly construed and the right limited 
to the instances mentioned; if the right 
is not clearly and unequivocably conferred, 
an appeal does not lie, nor ean the right, 
if conferred, be enlarged by construction 
of the statute. State v. Peck, 83 M 327, 
329, 271 P 707. 


dismissing a case; 


suppressing evidence; 


Construction 


Defendant was convicted in a justice 
court of engaging in the business of 
plumbing without obtaining a license; he 
appealed to the district court where, after 
trial, the court entered judgment that the 
statute in question was unconstitutional 
and discharged defendant. The state ap- 
pealed. Held, that the judgment did not 
fall within any one of the provisions of 
former section, granting the state the 
right of appeal in a criminal case, and 
appeal dismissed. State v. Wright, 91 M 
427, 429, 8 P 2d 646. 


Limited Right of Appeal by State 


The right of appeal by the state should 
be strictly construed and limited to those 
instances mentioned in the statute. Terri- 
tory v. Laun, 8 M 322, 325, 20 P 652; 
State v. Northrup, 13 M 522, 530, 35 P 
228. 

The state has no appeal in criminal 
cases, unless the same is expressly grant- 
ed by law. Territory v. Laun, 8 M 322, 
325, 20 P 652; State v. Northrup, 13° M 
522, 530, 35 P 228. 

Where defendant was convicted in jus- 
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The state may appeal from any court order or judgment the 
substantive effect of which results in: 


modifying or changing the verdict as provided in section 95-2101 


quashing an arrest or search warrant; 


suppressing a confession or admission; or 
of venue. 


tice of peace court and appealed to dis- 
trict court in which court the action was 
dismissed on defendant’s motion, state had 
no right of appeal. State v. McCluskey, 
125 M 20, 229 P 2d 169. 

A district court’s order of dismissal of 
the complaint following an appeal from a 
conviction in a justice of the peace court 
did not fall within the provisions of for- 
mer section and therefore was not an 
appealable order. State v. Becko, 125 M 76, 
230 P 2d 768, 769. 


Order Arresting Judgment 


Regarding the substance of things, an 
order arresting judgment is, in its nature 
and results, a judgment for defendant. It 
is a denying of a judgment to the state, 
and a discharge and acquittal of defend- 
ant from any possible consequences that 
threatened to flow from the information. 
State v. Northrup, 13 M 522, 537, 35 P 


228. 


Order Made after Judgment 


State could not appeal from an order of 
the district court sustaining a defendant’s 
plea of former acquittal and jeopardy, af- 
ter the reversal of a conviction for man- 
slaughter under an indictment charging 
murder in the first degree. State v. O’Brien, 
19 M 6, 47 P 103. 


Order Setting aside Information 
An appeal cannot be taken by the state 


from an order setting aside an informa- 
tion. State v. O’Brien, 20 M 191, 50 P 412. 


Order Sustaining Demurrer to Informa- 
tion Constitutes Judgment 


An order sustaining a demurrer to an 
information constitutes a judgment; for- 
mer statute authorized appeal by state 
from adverse judgment on demurrer to 
indictment or information. State v. Safe- 
way Stores, Inc., 106 M 182, 197, 76 P 2d 
81. 


DECISIONS UNDER FORMER LAW 


Appeal from Directed Verdict 


Former statute provided that the state 
might appeal in a criminal case, inter alia, 


from an order directing the jury to find 
for the defendant. At the close of the tes- 
timony in such a ease the court ordered 
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defendant discharged on the ground of fail- 
ure of proof, the state appealing from 
the order. Held, under the rule of strict 
construction, that the order could not be 
held appealable as one “in effect” directing 
the jury to find for defendant and, such 
an order not being enumerated as one 
from which the state might appeal, the ap- 
peal would, on defendant’s motion, be dis- 
missed. State v. Peck, 83 M 327, 331, 271 
PiiGis 


Demurrer to Complaint 


Under former section authorizing state 
to appeal from adverse judgment on a 
demurrer to indictment or information, 
state could not appeal from a judgment 
for defendant on demurrer to a complaint 
charging a misdemeanor, State v. Morris, 
22 M 1, 3, 55 P 360. 

An order sustaining a demurrer to a 
complaint did not fall within any of the 
provisions of former section and there- 
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fore was not an appealable order. State 
v. Slater, 130 M 6380, 302 P 2d 470. 


Directed Verdict 


Statute provided that the state may ap- 
peal in a criminal ease, inter alia, from an 
order directing the jury to find for the de- 
fendant. At the close of the testimony in 
such a case the court ordered defendant 
discharged on the ground of failure of 
proof, the state appealing from the order. 
Held, under the rule of strict construction, 
that the order was not held appealable 
as one “in effect’? directing the jury to 
find for defendant and, such an order not 
being enumerated as one from which the 
state might appeal, the appeal would on 
defendant’s motion be dismissed. State v. 
Peck, 83 -_M. 327, 329, 271 P 707. 

An appeal by the state from the order 
of the court directing the jury to find for 
the defendant was expressly provided for 
by former section. State v. Rother, 130 
M 357, 303 P 2d 393, 394. 


When may be taken by the defendant. 


(a) An appeal may be taken by the defendant only from a final judg- 
ment of conviction, and orders after judgment which affect the substantial 


rights of the defendant. 
(b) 


Upon appeal from a judgment, the court may review the verdict 


or decision, and any order or decision objected to which involves the 
merits, or necessarily affects the judgment. 


History: En. 95-2404 by Sec. 1, Ch. 196, 
L. 1967. 


Appeals from Justice Courts 


The supreme court does not have ap- 
pellate jurisdiction to review the judg- 
ments or orders of the justice courts. State 
ex rel. Estes v. Justice Court of Jefferson 
County, 129 M 136, 284 P 2d 249, 250. 


Denial of New Trial 


On appeal under former statute, from 
the judgment of conviction only, an as- 
signment of error for denial of defend- 
ant’s motion for a new trial could not be 
considered. State v. Ritz, 65 M 180, 189, 
211 P 298; State v. English, 71 M 343, 
350, 229 P 727. 


Denial of Petition for Writ of Error 
Coram Nobis 


Leave to file an appeal from a denial 
of petition for a writ of error coram 
nobis by the district court was denied by 
the supreme court since no leave to file 
an appeal is required under the law and 
if an appeal was available from the dis- 
trict court order, the time therefor had 
not expired. Brown v. State, 140 M 289, 
371 P 2d 262, 263. 


Intermediate Orders 


An order overruling a motion in arrest 
of judgment is an intermediate order af- 
fecting the judgment, and may be re- 
viewed only on appeal from the judgment. 
State v. Beeskove, 34 M 41, 48, 85 P 376; 
State v. Brown, 38 M 309, 311, 99 P 954. 

The supreme court on appeal from the 
judgment, may not review the sufficiency 
of the evidence to warrant conviction, in 
the absence of any intermediate order or 
ruling involving the merits or which may 
have affected the judgment. State v. Asher, 
63 M 302, 308, 206 P 1091. 


Motion in Arrest of Judgment 

An appeal from an order overruling a 
motion in arrest of judgment does not lie 
on behalf of defendant. State v. Bees- 
kove, 34 M 41, 48, 85 P 377; State v. 
Brown, 38 M 309, 311, 99 P 954. 


Order after Judgment 


Defendant may appeal from an order 
made after final judgment. State v. Fow- 
ler, 59 M 346, 196 P 992. 


Order Denying Petition for Writ of Pro- 
hibition 

Order of district court denying petition 
of defendant for writ of prohibition to 
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restrain justice court from further pro- 
ceedings in criminal! action was not a judg- 
ment and could not be appealed. State ex 
rel. Aho v. Justice Court of Laurel Town- 
ship, 181 M 585, 313 P 2d 542, 543. 


Perfecting Appeal While New Trial Mo- 
tion Pending 

The act of defendant in a criminal pros- 
ecution in perfecting an appeal from the 
judgment of conviction while his motion 
for a new trial was pending, did not de- 
prive the trial court of jurisdiction there- 
after to pass upon the motion, nor the su- 
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preme court of jurisdiction to consider 
the subsequent appeal from the order deny- 
ing the new trial. State v. Harkins, 85 M 
585, 590, 281 P 551. 


Question of Law 


The defendant, on appeal from a judg- 
ment of conviction, may, by bill of excep- 
tions, bring before the court errors in 
the decision upon questions of law arising 
during the course of the trial, exclusive 
of those embraced within the provisions 
of the statute providing for new trials. 
State v. Francis, 58 M 659, 666, 194 P 304. 


DECISIONS UNDER FORMER LAW 


Appeal from Judgment of Conviction 
Only 


On appeal under former statute, from 
the judgment of conviction only, a speci- 
fication of error based upon the order 
denying their motion for new trial on the 
ground of misconduct of one of the jurors, 
cannot be considered. State v. Maggert, 64 
M 331, 337, 209 P 989. 

On appeal from the judgment of con- 
vietion only an assignment of error for 
denial of defendant’s motion for a new 
trial cannot be considered. State v. Ritz, 
65 M 180, 189, 211 P 298. 


Construction 


Former section stating what might be 
reviewed on appeal by defendant was taken 
verbatim from the California code and 
was adopted with the construction placed 
upon it by the courts of that state. State 
v7.0 Brien, 18.M 1, -6,.43,.P1091, 744..P 
399; State v. Brantingham, 66 M 1, 7, 212 
P 499, 


Denial of Habeas Corpus 


Former sections providing that defend- 
ant might appeal to supreme court from 
any judgment against him and stating 
that defendant could appeal from a final 
judgment of conviction did not authorize 
appeal from an order denying habeas cor- 
pus, since the complainant in such a pro- 
ceeding was not a defendant, and the 
determination of the court was not a 
“Judgment,” within the meaning of those 
sections. State ex rel. Jackson v. Kennie, 
24 M 45, 50, 60 P 589. 


Directed Verdict 


Former section providing the state might 
appeal from order directing jury to find 
for defendant was constitutional. State v. 
Thierfelder, 114 M 104, 116, 132 P 2d 1035, 
overruled on other grounds in State v. Lab- 
bitt, 117 M 26, 35, 156 P 2d 163. 


Evidentiary Matters 


Under former statute, rulings of the 
trial court upon matters of law in the 
exclusion or admission of testimony, dur- 


ing the progress of the trial might be 
brought before the supreme court by bill 
of exceptions on an appeal from the 
judgment without a motion for a new 
trial; but the statute did not permit the 
review, on an appeal from the judgment 
only, of matters embraced within any of 
the cases for which a new trial may be 
granted, except errors in the decision of 
questions of law during the trial, which 
might be reviewed either by appeal from 
the judgment or from an order denying 
a motion for a new trial. State v. O’Brien, 
18 M 1, 5, 6, 43 P 1091, 44 P 399. 


Judgment 


Judgment mentioned in former section 
providing that defendant might appeal to 
supreme court from any judgment against 
him was the final judgment or other or- 
ders referred to in another former sec- 
tion stating when appeal could be taken 
by defendant and embraced only those 
judgments and orders which become res 
adjudicata and final as to all matters in- 
volved in the controversy; order denying 
habeas corpus was not such an _ order. 
State ex rel. Jackson v. Kennie, 24 M 45, 
50, 60 P 589. 


Motion for New Trial 


Under former section permitting review 
of intermediate rulings, an appellant may 
by bill of exceptions bring before the 
supreme court for review any order or 
ruling of the trial court in admitting or re- 
jecting testimony, or in deciding any ques- 
tion of law not a matter of discretion or 
in instructing the jury, but the sufficiency 
of the evidence to justify the verdict may 
be reviewed only on appeal from an order 
denying a new trial, unless the record 
discloses that there is no evidence even 
remotely to prove the elements of the 
crime charged. State v. Smart, 81 M 145, 
148, 262 P 158. 


Timeliness of Appeal 


Part of defendant’s appeal claiming that 
the trial court erred in denying motion 
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tion of the judgment of conviction as 
preseribed by former statute. State v. Tie- 
demann, 139 M 237, 362 P 2d 529, 530. 


of defendant for a mistrial was properly 
before the supreme court where it was 
taken within six months after the rendi- 


95-2405. Procedure on appeal. (a) An appeal shall be taken by 
filing a notice of appeal in the court in which the judgment or order 
appealed from is entered or filed. 


(b) Content of the Notice of Appeal. The notice of appeal shall 
specify the party or parties taking the appeal; and shall designate the 
judgment or order appealed from. 


(c) Service of Notice of Appeal. The clerk of the district court 
shall serve notice of the filing of a notice of appeal by mailing a copy 
thereof to counsel of record of each party other than the appellant, or if 
a party is not represented by counsel, to the party at his last known 
address, and shall mail a copy of the notice of appeal to the clerk of the 
supreme court. The clerk of the district court shall note on each copy 
served the date on which the notice of appeal was filed. If an appellant 
is represented by counsel his counsel shall provide the clerk with sufficient 
copies of the notice of appeal to permit the clerk to comply with the 
requirements of this rule. Failure of the clerk to serve notice shall not 
affect the validity of the appeal. The notice shall be sufficient notwith- 
standing the death of a party or his counsel. The clerk shall note in the 
docket the names ofthe parties to whom he mails copies, with the date 
of mailing. 

(d) The party appealing shall be known as the appellant and the 


adverse party as the respondent but the title of the case shall not be 
changed in consequence of the appeal. 


(e) An appeal from a judgment may be taken within sixty (60) days 
after its rendition. 


History: En. 95-2405 by Sec. 1, Ch. 196, 
L. 1967. 


support the verdict or judgment of con- 
viction, was granted where appeal was not 
taken within sixty days after the order 


Copy of Transcript 

Where person convicted in district court 
petitioned supreme court for writ of man- 
date to compel district to furnish “copy 
of trial and court record transcript” for 
purpose of appeal in forma pauperis, writ 
was denied where no timely application 
had been filed. State ex rel. Treat v. Dis- 
trict Court, 124 M 234, 221 P 2d 436, 437. 


Denial of Motion for Mistrial 


Part of defendant’s appeal claiming that 
the trial court erred in denying motion 
of defendant for a mistrial was properly 
before the supreme court where it was 
taken within time allowed by statute. 
State v. Tiedemann, 139 M 237, 362 P 2d 
529, 530. 


Denial of Motion for New Trial 


Motion of state to strike defendant’s 
third specification of error, contending 
that there was no substantial evidence to 


denying the motion for a new trial. State 
v, Tiedemann, 139 M 237, 362 P 2d 529, 
530. 


Excuse for Failure To Take Appeal 


Under former statute allowing six 
months to appeal from a judgment, death 
of defense counsel nearly a year after the 
trial and order of commitment was not 
sufficient showing to justify an original 
writ of habeas corpus in supreme court. 
Dryman v. State, 139 M 141, 361 P 2d 
959. 


Failure To File Timely Notice of Appeal 


Where district court appointed counsel 
for the defendant and ordered prepara- 
tion of the record for an appeal to the 
supreme court, all at publie expense, de- 
fendant having had no voice in the choice, 
in the interest of justice it was incum- 
bent upon the supreme court to consider 
the contended errors although court-ap- 
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pointed counsel failed to timely file the 
notice of appeal. State v. Frodsham, 139 
M 222, 362 P 2d 413, 418. 


Notice of Appeal 


Motion of attorney general to dismiss 
appeals was well taken where appeals 
were not taken within time allowed by 
statute, no notice of appeal was filed or 
served, no proper record on appeal was 
filed and no papers on the appeals were 


AND DEFENDANT 95-2406 


served upon either the county attorney or 
attorney general. State v. Martin, 147 M 
548, 416 P 2d 22. 


Oral Request for Appeal Ineffective 


Oral request of intention to appeal made 
orally in open court is wholly ineffectual 
to give the supreme court jurisdiction. 
State ex rel. Treat v. District Court, 124 
M 234, 221 P 2d 436, 437. 


DECISIONS UNDER FORMER LAW 


Clerk’s Duties 


Requirements of former statute were 
that the clerk of the district court must, 
as soon as notice of appeal is filed, pre- 
pare a copy of the record and other pa- 
pers and transmit the same within ten days 
from the date of the notice, or, in case 
there is a bill of exceptions to be settled, 


95-2406. Stay of execution and relief pending appeal. (a) 


then within ten days of the date of set- 
tlement, to the clerk of the supreme court, 
without charge to the appellant. A praeci- 
pe enumerating the papers constituting 
such technical record need not be lodged 
with the clerk. State ex rel. Connors v. 
Foster, 36 M 278, 280, 92 P 761. 


Death. 


If an appeal is taken a sentence of death shall be stayed by order of the 
trial court until final order by the supreme court. 


(b) 


Imprisonment. 


If an appeal is taken and the defendant is 


admitted to bail, a sentence of imprisonment shall be stayed by the trial 


court. 
(c) Fine. 


If an appeal is taken, a sentence to pay a fine, or a 


fine and costs, shall be stayed by the trial court or by the reviewing 


court. 


(d) 


Probation. 


If an appeal is taken and the accused was admitted 


to probation, he shall remain on probation or post bail. 


History: En. 95-2406 by Sec. 1, Ch. 196, 
L. 1967. 


DECISIONS UNDER FORMER LAW 


Probable Cause for Appeal 


No appeal lies from a refusal of a dis- 
trict judge to grant a certificate of prob- 
able cause. State v. Broadbent, 27 M 63, 
65, 69 P 323. 

Under former statute authorizing stay 
in execution of judgment in noncapital 
eases if a judge of convicting court or 
supreme court certified that there was 
probable cause for appeal, petitions to a 
justice of the supreme court for certificates 
of probable cause must be verified by the 
oath of the petitioner, or of some person 
in his behalf. State v. Broadbent, 27 M 
63, 65, 69 P 323. 

Where the transeript discloses a fairly 
debatable question, the solution of which 
in defendant’s favor by the supreme court 
would necessitate a reversal, a certificate 
of probable cause will be granted. State 
v. Broadbent, 27 M 63,.65, 69 P 323. 

Execution of a judgment in a criminal 
ease is not stayed by appeal, but may be 


stayed by filing with the clerk a certifi- 
cate of probable cause issued by the judge 
or a justice of the supreme court. State 
v. Fowler, 59 M 346, 358, 196 P 992. 

The effect of a certificate of probable 
cause granted to one convicted of crime 
pending appeal, is to suspend execution 
of the judgment and entitles defendant to 
his liberty upon furnishing bond, and the 
certificate should be granted by the dis- 
trict court whenever the question whether 
or not the conviction will be sustained 
on appeal is fairly debatable, thus avoid- 
ing the necessity of defendant applying to 
the supreme court for relief in that be- 
half. State v. Dahlgren, 74 M 217, 235, 
239 P 775. 

On appeal from conviction for embezzle- 
ment, presenting the question of former 
jeopardy, the trial court denied defendant 
a certificate of probable cause. Whereupon 
he applied to the supreme court for such 
certificate and for a stay of proceedings 
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until a bill of exceptions could be pre- 
pared, settled and allowed (the supreme 
court needing the same to determine the 
question of probable cause). The stay was 
granted to present the bill of exceptions 
and transcript in aid of the application for 
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A certificate of probable cause should be 
granted by the district court whenever the 
question of whether or not the conviction 
will be sustained on appeal is fairly de- 
batable. State ex rel. Nelson v. Ellsworth, 
141 M 78, 375 P 2d 316, 319. 


the certificate of probable cause. State v. 
Parmenter, 111 M 290, 291, 108 P 2d 600. 


95-2407. Effect of an appeal by the state. An appeal taken by the 
state in no case stays or affects the operation of the judgment or order in 
favor of the defendant until judgment or order is reversed. 


History: En. 95-2407 by Sec. 1, Ch. 196, 
L. 1967. 


95-2408. The record on appeal. (a) Composition of the Record on 
Appeal. The original papers and exhibits filed in the district court, the 
transcript of proceedings, if any, and a certified copy of the docket 
entries prepared by the clerk of the district court shall constitute the 
record on appeal in all cases. 


(b) The Transcript of Proceedings; Duty of Appellant to Order, 
Notice to Respondent if Partial Transcript is Ordered; Cost of Producing. 
Within ten (10) days after filing the notice of appeal the appellant 
shall order from the reporter a transcript of such parts of the proceedings 
not already on file as he deems necessary for inclusion in the record. In 
all cases where the appellant intends to urge insufficiency of the evidence 
to support the verdict, order or judgment in the district court, it shall 
be the duty of the appellant to order the entire transcript of the evidence. 
Wherever the sufficiency of the evidence to support a special verdict 
or answer by a jury to an interrogatory, or to support a specific finding 
of fact by the trial court, is to be raised on the appeal by the appellant, 
he shall be under a duty to include in the transcript all evidence relevant 
to such verdict, answer or finding. Unless the entire transcript is to be 
included, the appellant shall, within the time above provided, file and serve 
on the respondent a description of the parts of the transcript which he 
intends to include in the record and a statement of the issues which he 
intends to present on the appeal. If.the respondent deems a tran- 
script of other parts of the proceedings to be necessary he shall within 
ten (10) days after such filing and service order such parts from the 
reporter or procure an order from the district court requiring the ap- 
pellant to so do. 


The cost of producing the transcript shall be paid by the appellant, 
or he shall make satisfactory arrangements with the reporter for the 
payment of such cost; but, if the appellant considers that any part 
of the record designated by the respondent for inclusion is unnecessary 
for the determination of the issues presented, he shall advise the re- 
spondent, and the district court may impose upon the respondent the 
cost of producing any part which it deems unnecessary for the determina- 
tion of the issues. 


The reporter shall certify the correctness of the transcript. 
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(ec) Statement of the Evidence or Proceedings When No Report was 
Made or When the Transcript is Unavailable. If no report of the evidence 
or proceedings at a hearing or trial was made, or if a transcript is un- 
available, the appellant may, within ten (10) days from the hearing or 
trial or such time extended as the district court may for good cause 
shown permit, prepare a statement of the evidence or proceedings from 
the best available means, including his recollection. The statement shall 
be served on the respondent, who may serve objections or propose amend- 
ments thereto within ten (10) days after service. Thereupon, the state- 
ment and any objections or proposed amendments shall be submitted for 
settlement and approval to the district judge who handled the proceed- 
ings, and as settled and approved shall be included by the clerk of the 
district court in the record on appeal. A judge may settle and approve 
such records after he ceases to be a judge. If such judge before the state- 
ment is settled and approved dies, is removed from office, becomes dis- 
qualified, is absent from the state, or refuses to settle and approve the 
statement, it shall be settled and approved in such manner as the supreme 
court may direct. 


(d) Agreed Statement as the Record on Appeal. In lieu of the 
record on appeal as defined in subsection (a) of this section, the parties 
may prepare and sign a statement of the case showing how the issues pre- 
sented by the appeal arose and were decided in the district court and 
setting forth only so many of the facts averred and proved or sought to 
be proved as are essential to a decision of the issue presented. If the 
statement conforms to the truth, it, together with such additions as the 
court may consider necessary fully to present the issues raised by the 
appeal, shall be approved by the district court and shall then be certified 
to the supreme court as the record on appeal and transmitted thereto by 
the clerk of the district court within the time provided by section 95-2409. 
Copies of the agreed statement may be filed as the appendix required by 
section 95-2418. 

(e) Correction or Modification of the Record. If any difference arises 
as to whether the record truly discloses what occurred in the district 
court, the difference shall be submitted to and settled by that court and 
the record made to conform to the truth. If anything material to either 
party is omitted from the record by error or accident or is misstated 
therein, the parties by stipulation, or the district court, either before or 
after the record is transmitted to the supreme court, on proper suggestion 
or of its own initiative, may direct that the omission or misstatement be 
corrected, and if necessary that a supplemental record be certified and 
transmitted. All other questions as to the form and content of the record 
shall be presented to the supreme court. 


History: En, 95-2408 by Sec. 1, Ch. 196, ant had been denied his right to effective 


I. 1967. representation by counsel on his appeal 
and the cause was remanded to the dis- 
Duty of Defense Counsel trict court with directions to revoke ap- 


Where court-appointed counsel failed to pointment of present counsel and appoint 
advise the clerk’s office as to what would a competent and effective counsel to prop- 
be required for the record on appeal from erly prosecute the appeal. State v. Bub- 
conviction of burglary and there was no nash, 139 M 517, 366 P 2d 155, 158. 
record before the supreme court, defend- 
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Record 

The supreme court was without juris- 
diction to consider an appeal where the 
record did not contain a copy of the notice 
of appeal. City of Butte v. Call, 28 M 94, 
95, 57 P 726. 

Where the record on appeal does not 
contain the judgment the appeal is sub- 
ject to dismissal on motion. State v. Mott, 
29 M 292, 308, 74 P 728. 

The merits of an appeal in a criminal 
ease will not be considered where the 
papers constituting the record are inelud- 
ed in a bill of exceptions and not certified 
as the record, nor identified in any way 
by the certificate of the clerk of the district 
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court or the trial judge. State v. Far- 
riss, 34 M 424, 425, 87 P 177. 

Record on appeal from an order sustain- 
ing a demurrer to the information, con- 
sisting of the information, demurrer and 
ruling thereon, notice of appeal, copy of 
minute entries and certificate of the clerk 
of court, held, sufficient as against con- 
tention that it should consist of a bill of 
exceptions duly settled; the record con- 
taining all that was required by former 
section, except instructions, none having 
been given; no exception being required 
to eourt’s ruling on demurrer, bill of ex- 
ceptions therefore idle act. State v. Safe- 
way Stores, Inc., 106 M 182, 197, 76 P 
2d 81. 


DECISIONS UNDER FORMER LAW 


Copy of Judgment 


Where the record in a criminal case on 
appeal by the state from a judgment sus- 
taining a demurrer to the information con- 
tains the minute entry allowing the de- 
murrer, the appeal is not subject to dis- 
missal on the ground that the transcript 
does not contain a copy of the judgment, 
the order entered in the minutes constitut- 
ing the judgment in such a case. State 
v. Atlas, 75 M 547, 549, 244 P 477. 

State’s appeal from order made at close 
of its case in chief directing return of 
verdict in favor of defendant was not sub- 
ject to dismissal on ground that record on 
appeal did not contain a copy of judgment 
since it did contain a copy of order with 
attributes constituting judgment. State v. 
Thierfelder, 114 M 104, 108, 111, 182 P 2d 
1035, overruled on other grounds, in State 
v. Labbitt, 117 M 26, 35, 156 P 2d 163. 


95-2409. Transmission of the record. (a) 
The record on appeal, including the transcript neces- 


Duty of Appellant. 


Judgment Rolls 


The record on appeal in a criminal case 
must, among other things contain the 
judgment roll in which must be included 
a copy of the judgment. The state on 
the theory that an objection of defendant 
to the introduction of evidence on the 
ground of the insufficiency of the imfor- 
mation is in effect a demurrer to the in- 
formation and an order sustaining a de- 
murrer constitutes the judgment, attempted 
to appeal from such an order as from the 
judgment, but the record did not contain 
a copy of the order in the form of a min- 
ute entry, which in such a case constitutes 
the judgment. Held, that the supreme court 
was without jurisdiction to entertain the 
appeal. State v. Nilan, 75: M 397, 400, 243 
P1081. 


Time for Transmission , 


sary for the determination of the appeal, shall be transmitted to the su- 
preme court within forty (40) days after the filing of the notice of appeal 
unless the time is shortened or extended by an order entered under subsec- 
tion (¢) of this section. Promptly after filing the notice of appeal the appel- 
lant shall comply with the provisions of section 95-2408 (b) and shall take 
any other action necessary to enable the clerk to assemble and transmit the 
record. If more than one appeal is filed, each appellant shall comply with 
the provisions of section 95-2408 (b) and this subsection, and a single 
record shall be transmitted within forty (40) days after the filing of the 
final notice of appeal. 

(b) Duty of Clerk to Transmit the Record. When the record is com- 
plete for purposes of the appeal, the clerk of the district court shall 
transmit it to the clerk of the supreme court. The clerk shall number the 
documents comprising the record and shall transmit with the record a 
numbered list of the documents, identifying each with reasonable definite- 
ness. Documents in bulky containers and physical exhibits other than 
documents shall not be transmitted by the clerk unless he is directed to 
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do so by a party or by the clerk of the supreme court. A party must 
make advance arrangements with the clerk of the district court for the 
transportation of bulky or weighty exhibits and with the clerk of the 
supreme court for their receipt. Transmission of the record is effected 
when the clerk of the district court mails or otherwise forwards the record 
to the supreme court. The clerk of the district court shall indicate, by 
endorsement on the face of the record or otherwise, the date upon which 
it is transmitted to the supreme court. 

(c) Extension of Time for Transmission of the Record—Reduction of 
Time. The district court may extend the time for transmitting the record. 
The request for extension must be made within the time originally pre- 
scribed or within an extension previously granted, and the district court 
shall not extend the time to a day more than ninety (90) days from the 
date of filing of the first notice of appeal. If the district court is without 
authority to grant the relief sought or has denied a request therefor, the 
supreme court may on motion extend the time for transmitting the record 
or may permit the record to be transmitted and filed after the expiration 
of the time allowed or fixed. A motion for an extension of time for trans- 
mitting the record made in either court shall show that the inability of 
the appellant to cause timely transmission of the record is due to causes 
beyond his control or to circumstances which may be deemed excusable 
neglect. If a request for an extension of time for transmitting the record 
has been previously denied, the motion shall set forth the denial and shall 
state the reasons therefor, if any were given. 

The district court or the supreme court may require the record to be 
transmitted and the appeal to be docketed at any time within the time 
otherwise fixed or allowed therefor. 

(d) Retention of the Record in the District Court by Order of Court. 
The supreme court may provide by rule or order that a certified copy of 
the docket entries shall be transmitted in lieu of the entire record, subject 
to the right of any party to request at any time during the pendency of 
the appeal that designated parts of the record be transmitted. 

If the record is required in the district court for use there pending 
the appeal, the district court may make an order to that effect, and the 
elerk of the district court shall retain the record and shall transmit a 
copy of the order and of the docket entries together with such parts as 
the parties may designate. 

Tf the record is retained in the district court by order of either court, 
the clerk of the district court shall retain it subject to the order of the 
supreme court, and transmission of the copy of the docket entries shall 
constitute transmission of the record. 

(e) Stipulation of Parties that Parts of the Record be Retained in 
the District Court. The parties may agree by written stipulation filed in 
the district court that designated parts of the record shall be retained in 
the district court unless thereafter the supreme court shall order or any 
party shall request their transmittal. The parts thus designated shall 
nevertheless be a part of the record on appeal for all purposes. 

History: En. 95-2409 by Sec. 1, Ch. 196, 

iL. 1967, 


263 


95-2410 CRIMINAL PROCEDURE 


95-2410. Docketing the appeal—filing of the record. (a) ‘The elerk 
shall enter the appeal upon the docket at or before the time of filing the 
record. An appeal shall be docketed under the title given to the action 
in the district court with such addition as is necessary to indicate the 
identity of the appellant. 


(b) Filing of the Record. Upon receipt of the record by the clerk of 
the supreme court following its timely transmittal, and after the appeal 
his been timely docketed, the clerk shall file the record without the neces- 
sity of a docketing fee. The clerk shall immediately give notice to all 
parties of the date on which the record was filed. 

(ec) Dismissal for Failure of Appellant to Cause Timely Transmission 
or to Docket Appeal. If the appellant shall fail to cause timely trans- 
mission of the record, any respondent may file a motion in the supreme 
court to dismiss the appeal. The motion shall be supported by a certificate 
of the clerk of the district court showing the date and substance of the 
judgment or order from which the appeal was taken, the date on which 
the notice of appeal was filed, and the expiration date on which the notice 
of appeal was filed, and the expiration date of any order extending the 
time for transmitting the record; and by proof that seven (7) days’ notice 
in writing has been served on the appellant that application will be made 
for dismissal of the appeal. Instead of filing a motion to dismiss the appeal, 
the respondent may cause the record to be transmitted and may docket 
the appeal, in which event the appeal shall proceed as if the appellant 
had caused it to be docketed. 


History: En. 95-2410 by Sec. 1, Ch. 196, 
L. 1967. 


95-2411. Effect of dismissal. The dismissal of an appeal is in effect 
an affirmance of the judgment or order appealed from, unless the dismissal 
is expressly made without prejudice to another appeal. 


History: En, 95-2411 by Sec. 1, Ch. 196, 
L. 1967. 


95-2412. Ruling against respondent may be reviewed. Whenever the 
record on appeal shall contain any order, ruling, or proceeding of the trial 
court against the respondent, affecting his substantial rights on the appeal 
of said cause, together with any required objection of such respondent, 
the supreme court on such appeal shall consider such orders, rulings, or 
proceedings, and the objections thereto, and shall reverse or affirm the 
cause on said appeal according to the substantial rights of the respective 
parties, as shown upon the record. No cause shall be reversed by reason 
of any error committed by the trial court against the appellant, unless the 
record shows that the error was prejudicial. 


History: En. 95-2412 by Sec. 1, Ch. 196, 
L. 1967. 


95-2413. Filing and service. (a) Filing. Papers required or per- 
mitted to be filed must be placed in the custody of the clerk within the 
time fixed for filing. Filing may be accomplished by mail addressed to 
the clerk, but filing shall not be timely unless the papers are actually 
received within the time fixed for filing. If a motion requests relief which 
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may be granted by a single judge the judge may permit the motion to be 
_ filed with him in which event he shall note thereon the dates of filing 
and shall thereafter transmit it to the clerk. 


(b) Service of All Papers Required. Copies of all papers, including 
any transcript, filed by any party and not required by these rules to be 
served by the clerk shall, at or before the time of filing, be served by the 
party or person acting for him on all other parties to the appeal or review. 
Service on a party represented by counsel shall be made on counsel. 


(c) Manner of Service. Service may be personal or by mail. Per- 
sonal service includes delivery of the copy to a clerk or other responsible 
person at the office of counsel. Service by mail is complete on mailing. 


(d) Proof of Service. Papers presented for filing shall contain ac- 
knowledgment of service by the person served or proof of service in the 
form of a statement of the date and manner of service and of the names 
of the persons served, certified by the person who made service. Proof of 
service may appear on or be affixed to the papers filed. The clerk may 
permit papers to be filed without acknowledgment of proof of service 
but shall require such to be filed promptly thereafter. 


History: En. 95-2413 by Sec. 1, Ch. 196, 
L. 1967. 


95-2414. Computation and extension of time. (a) Computation of 
Time. In computing any period of time prescribed by this chapter, by 
an order of court, or by any applicable statute, the day of the act, event, 
or default from which the designated period of time begins to run shall 
not be included. The last day of the period shall be included, unless it is 
a Saturday, Sunday or a legal holiday. When the period of time pre- 
seribed or allowed is less than seven (7) days, intermediate Saturdays, 
Sundays and legal holidays shall be excluded in the computation. 


(b) Additional Time after Service by Mail. Whenever a party is 
required or permitted to do any act within a prescribed period after service 
of a paper upon him and the paper is served by mail, three (3) days shall 
be added to the prescribed period. 

History: En. 95-2414 by Sec. 1, Ch. 196, Cross-References 


L. 1967. Computation of time, sec. 90-407. 
Legal holiday defined, sec. 19-107. 


95-2415. Motions. Unless another form is prescribed by this chapter, 
an application for an order or other relief shall be made by filing a motion 
in writing for such order or relief. The motion shall state with particu- 
larity the grounds therefor and shall set forth the order or relief sought. 
If a motion is supported by briefs, affidavits or other papers, they shall 
be-served and filed with the motion. Motions for procedural orders may 
be determined ex parte. The supreme court may authorize disposition of 
motions for procedural orders by a single judge. If a motion seeks dis- 
missal of the appeal or other substantial relief, any party may file an 
answer in opposition within seven (7) days after service of the motion, 
or within such time as the court may direct. Motions, supporting papers 
and any response thereto may be typewritten. 
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At the time of filing a motion counsel shall present a proposed order, 
together with sufficient copies for service upon all counsel of record. 


History: En. 95-2415 by Sec. 1, Ch. 196, 
L. 1967. 


95-2416. Briefs. (a) Brief of the Appellant. The brief of the ap- 
pellant shall contain under appropriate headings and in the order here 
indicated : 

(1) <A table of contents, with page references, and a table of cases 
(alphabetically arranged), statutes and other authorities cited, with ref- 
erences to the pages of the brief where they are cited. 


(2) <A statement of the issues presented for review. 


(3) A statement of the case. The statement shall first indicate briefly 
the nature of the case and its disposition in the court below. 


There shall follow a statement of the facts relevant to the issues pre- 
sented for review, with references to the pages of the parts of the record 
at which material facts appear (see section (e) hereof). 


(4) An argument. The argument may be preceded by a summary. 
The argument shall contain the contentions of the appellant with respect 
to the issues presented, and the reasons therefor, with citations to the 
authorities, statutes and pages of the record relied on. 


(5) A short conclusion stating the precise relief sought. 


(b) Brief of the Respondent. The brief of the respondent shall con- 
form to the requirements of subsection (a), subdivisions (1) to (4), except 
that a statement of the issues or of the case need not be made unless the 
respondent is dissatisfied with the statement of the appellant. 


(c) Reply Brief. The appellant may file a brief in reply to the brief 
of the respondent. The reply brief must be confined to new matter raised 
in the brief of the respondent. No further briefs may be filed except with 
leave of court. 


(d) References in Briefs to Parties. Counsel will be expected in 
their briefs and oral arguments to keep to a minimum references to parties 
by such formal designations as “appellant” and “respondent.” It promotes 
clarity to use names or descriptive terms such as “accomplice,” “dece- 
dent,” ete. 7 


(e) References in Briefs to the Record. When a reference is made 
in the briefs to the record, the reference must be to particular parts of the 
record, suitably designated, and to specific pages of each part, e.g., Answer, 
p. 7; Motion for Suppression of Evidence, p. 3; Transcript, p. 231. Intel- 
ligible abbreviations may be used. If reference is made to an exhibit, 
reference shall be made to the pages of the transcript on which ie 
exhibit was identified, offered, and received or rejected. 


(f) Reproduction of Statutes, Rules, Regulations, ete. If determina- 
tion of the issues presented requires the study of statutes, rules, regula- 
tions, etc., or relevant parts thereof, they may be reproduced in the brief 
or in an addendum at the end, or they may be supplied to the court in 
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pamphlet form. No such reproduction is required, unless ordered by the 
supreme court. 


(g) Length of Briefs. Except by permission of the court briefs shall 
not exceed fifty (50) pages of standard typographic printing or seventy 
(70) pages of printing by any other process of duplicating or copying, 
exclusive of pages containing the table of contents, tables of citations and 
any addendum containing statutes, rules, regulations, ete. 


History: En. 95-2416 by Sec. 1, Ch. 196, 
L. 1967. 


95-2417. Brief of an amicus curiae. A brief of an amicus curiae may 
be filed only if accompanied by written consent of all parties, or by leave 
of court granted on motion. A motion for leave shall identify the interest 
of the applicant and shall state the reasons why a brief of an amicus 
curiae is desirable. A motion of an amicus curiae for leave to participate 
in the oral argument will be granted only for extraordinary reasons. 


History: En. 95-2417 by Sec. 1, Ch. 196, 
L. 1967. 


95-2418. The appendix to the briefs. (a) Use of an Appendix. At 
any time before final decision, the supreme court may order an appendix 
to any brief. Also, either the appellant or respondent may, if he deems 
it desirable, prepare, file and serve with his brief an appendix. 


(b) \ Contents of the Appendix. Unless otherwise ordered by the 
supreme court, an appendix shall contain: 

(1) the relevant docket entries in the proceeding below; 

(2) any relevant pleading and relevant portions of the charge, find- 
ing and opinion; 

(3). the judgment, order or decision in question; and 


(4) such other parts of the record as any party deems it essential 
for the judges of the court to read in order to decide the issues presented. 
In designating parts of the record for inclusion in the appendix, the parties 
shall have regard for the fact that the entire record is always available 
to the court for reference or examination and shall not engage in unnec- 
essary designation. 


(c) Arrangement of the Appendix. At the beginning of the appendix 
there shall appear a chronological list of the parts of the record which 
it contains. Each part of the record shall be listed by the descriptive 
title given to that part by the reference made to it in the briefs. The 
page or pages of the appendix at which each part of the record thus listed 
appears shall be set out opposite each listing in a column at the right, so 
as to permit immediate location in the appendix of the parts of the record 
referred to in the briefs and contained in the appendix. 

The relevant docket entries in the proceeding below shall follow the 
list of contents. Thereafter, the parts of the record shall be set out in 
chronological order. The original paging of each part of the record set 
out in the appendix shall be indicated by placing in brackets the number 
of the original page at the place where the page begins. Omissions in the 
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text of papers or of testimony must be indicated by asterisks. A question 
and its answer may be contained in a single paragraph. 

(d) Reproduction of Exhibits. Exhibits may be contained in a sep- 
arate volume, suitably indexed. 


History: En. 95-2418 by Sec. 1, Ch. 196, 
L. 1967. 


95-2419. Filing and service of briefs. (a) Time for Filing Briefs. 
The appellant shall serve and file his brief within thirty (30) days after 
the date on which the record is filed. The respondent shall serve and file 
his brief within thirty (380) days after service of the brief of the appellant. 
The appellant may serve and file a reply brief within fourteen (14) days 
after service of the brief of the respondent, but, except for good cause 
shown, a reply brief must be served and filed at least three (8) days before 
argument. 

(b) Number of Copies to be Filed and Served. Six (6) copies of each 
brief shall be filed with the clerk of the supreme court unless otherwise 
ordered by the court, and one (1) copy of each brief shall be served on 
counsel for each party separately represented. The clerk will not accept 
a brief for filing unless it is accompanied by acknowledgment or proof 
of service as required by section 95-2413. . 

(c) Consequences of Failure to File Briefs. If an appellant. fails to 
file his brief within the time provided by this section, or within the time 
extended, a respondent may move for dismissal of the appeal. If a re- 
spondent fails to file his brief, he will not be heard at oral argument except 
by permission of the court. 


History: En. 95-2419 by Sec. 1, Ch. 196, 
L. 1967. 


95-2420. Form of briefs, the appendix, motions and other papers. 
(a) Form of Briefs, Appendices and Separate Volumes of Exhibits. Briefs, 
appendices and separate volumes of exhibits may be produced by standard 
typographic printing or by any duplicating or copying process capable 
of producing a clear black image on white paper. Typewritten copies of 
briefs, appendices and separate volumes of exhibits may not be submitted 
without permission of the chief justice of the supreme court, except in 
behalf of parties allowed to proceed in forma pauperis. Pica solid is the 
smallest letter and the most compact form of composition allowed for all 
printed matter. Briefs, appendices and separate volumes of exhibits shall 
be on white uncalendered book paper in book or booklet form. If produced 
by the standard typographic printing process, the pages shall be ten (10) 
inches long and seven (7) inches wide, with a margin on the outer edge 
not less than one (1) inch wide and on the inner edge not less than two 
(2) inches wide. If produced by a duplicating or copying process, the 
pages shall be eleven (11) inches long and eight and one-half (814) inches 
wide, with a margin on the outer edge not less than one (1) inch wide 
and on the inner edge not less than two (2) inches wide. The pages shall 
be fastened at the side and numbered at the top. 

(b) Typewritten Papers and Motions. Papers not required to be pro- 
duced in a manner prescribed by subsection (a) of this section shall be 
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plainly and legibly written by a typewriter with a new black ribbon and 

new black carbon paper of good grade, in double spacing, except that 
- quotations may be single spaced, on one (1) side only of white type- 
writer paper, eight and one-half (814) inches wide and thirteen (138) inches 
long, numbered at the bottom, with a ruled margin of one and one-half 
(144) inches on the left-hand side of the page and one (1) inch on the 
right-hand side, and numbered lines, not more than thirty-two (32) lines 
to the page. The pages shall be bound at the left-hand side into volumes 
not containing more than two hundred fifty (250) pages; provided, how- 
ever, that if the pages number fifty (50) or less they may be bound at 
the top. 


In collating typewritten papers the copies shall not be mixed, but each 
copy shall consist throughout of uniform pages. Hach page of every copy 
shall be opaque and each line of print thereon plainly legible. The diffi- 
culty of examining transparent, illegible and nonuniform typewritten 
copies has become so great that this section will be strictly applied and 
papers not complying with it will not be received. 


(c) First Page and Cover. All papers shall be bound in cardboard 
or pasteboard covers, unless bound at the top under subsection (b) of 
this section, in which case they may be bound in cover paper. On the first 
page and cover of all papers must be stated the title of the supreme court, 
the title of the case as in the court below, adding to the words “plaintiff” 
and “defendant,” the words “appellant” and “respondent” as the case may 
require, the names of counsel for appellant and respondent, the title of 
the papers, as “Appellant’s Brief,’ “Appendix to Appellant’s Brief,” ete., 
ana the venue from which the appeal is taken. 


History: En. 95-2420 by Sec. 1, Ch. 196, 
L. 1967. 


95-2421. Oral argument. (a) Notice of Hearing — Postponement. 
The clerk shall advise all parties of the time and place at which oral argu- 
ment will be heard. A request for postponement of the hearing must be 
made by motion filed reasonably in advance of the date fixed for hearing. 


(b) Time Allowed for Argument. Upon oral argument of an appeal 
or original proceeding, forty (40) minutes will be allowed appellant or 
applicant and thirty (30) minutes to respondent. If counsel is of the 
opinion that additional time is necessary for the adequate presentation 
of his argument, he may request such additional time as he deems neces- 
sary by motion filed reasonably in advance of the date fixed for hearing. 
A party is not obliged to use all of the time allowed, and the court may 
terminate the argument whenever in its judgment further argument is 
unnecessary. 

(c) Order and Content of Argument. The appellant or applicant is 
entitled to open and conclude the argument. The opening argument shall 
include a fair statement of the case, and the closing argument shall be 
limited to rebuttal of respondent’s argument. Counsel will not be permitted 
to read at length from briefs, records or authorities. 

(d) Nonappearance of Counsel—Failure to File Briefs. If counsel 
for a party fails to appear to present argument, the court may hear argu- 
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ment on behalf of a party whose counsel is present, and the case will be 
decided on the briefs and the argument heard. If no counsel appear for 
any party, the case will be decided on the briefs unless the court shall 
otherwise order. 

(e) Submission on Briefs. By agreement of the parties, a case may 
be submitted for decision on the briefs, but the court may direct that the 
case be argued. 

(f) Use of Physical Exhibits at Hearing—Removal. If physical ex- 
hibits other than documents are to be used at the hearing, counsel shall 
arrange to have them placed in the courtroom before the court convenes 
on the date of the hearing. After the hearing counsel shall cause the 
exhibits to be removed from the courtroom unless the court otherwise 
directs. If exhibits are not reclaimed by counsel within a reasonable time 
after notice is given by the clerk, they shall be destroyed or otherwise 
disposed of as the clerk shall think best. 

History: En. 95-2421 by Sec. 1, Ch. 196, 
L. 1967. 


DECISIONS UNDER FORMER LAW 


Necessity for Argument 


Word “argument” in former statute pro- 
viding that judgment might be affirmed, 
but not reversed, without argument meant 
argument, whether written or oral, and 
where a case had been submitted on briefs, 
the court was required to decide the cause 
upon its merits and reverse or affirm the 
judgment, just as it would have done if 
there had been a full oral argument, since 
the statute simply meant that if the ap- 


pellant failed to disclose by appropriate 
argument wherein the lower court had 
committed prejudicial error, the judgment 
might be affirmed but not reversed. State 
v. Guerin, 51 M 250, 256, 152 P 747. 

Where appellant in a eriminal cause 
fails to file his brief and on the day set 
for argument no appearance in behalf of 
either side is made, the judgment ap- 
pealed from will be affirmed. State v. Cas- 
sill,,72 M381, 382, 233. P 908. 


95-2422. Entry and notice of orders and judgments. The notation 
of a judgment or order in the docket constitutes entry thereof. Upon entry 
of a judgment or order, the clerk shall promptly mail to all parties a copy 
of the judgment or order, and notice of the date of entry thereof. 


History: En. 95-2422 by Sec. 1, Ch. 196, 
L. 1967. 


95-2423. Petitions for rehearing. A petition for rehearing may be 
filed within ten (10) days after the decision of the supreme court has been 
rendered, unless the time is shortened or enlarged by order, and the 
adverse party shall have seven (7) days thereafter in which to serve and 
file his objections thereto. Extensions of time will be granted only upon 
showing of unusual merit and in no event in excess of ten (10) days. A 
petition for rehearing may be presented upon the following grounds and 
none others: That some facts, material to the decision, or some question 
decisive of the case submitted by counsel, was overlooked by the court, 
or that the decision is in conflict with an express statute or controlling 
decision to which the attention of the court was not directed. Oral argu- 
ment in support of the petition will not be permitted. No reply to a peti- 
tion for rehearing will be received unless requested by the court, but a 
petition for rehearing will ordinarily not be granted in the absence of 
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such a request. Six (6) copies of the petition, produced in accordance 
with section 95-2420 (a), shall be filed with the clerk. 


History: En. 95-2423 by Sec. 1, Ch. 196, 
L. 1967. 


95-2424. Calendar—withdrawal of records. (a) Placing Causes upon 
Calendar. Thirty (30) days after the appellant’s brief has been filed, the 
cause Shall be placed on the calendar as ready for oral argument. 


(b) Setting Causes for Argument. Causes against defendants held 
in custody will be set for argument by the court in advance of causes 
against defendants on bail unless for good cause the court shall otherwise 
order. 


(c) Permission to Take Record from Clerk’s Office. The records and 
other papers of the supreme court shall not be taken therefrom except by 
counsel pursuant to a written order of a justice of the court, which order 
shall specify the time the same may be retained out of the clerk’s office; 
provided, that the court or a justice thereof may require the same to be 
returned within a shorter period upon notice. The clerk shall preserve 
each order and counsel’s receipt until the papers therein mentioned shall 
be returned. 

History: En. 95-2424 by Sec. 1, Ch. 196, 
L. 1967. 
- Appeal, When Tried 

Where appellant filed his transcript, and 


subsequently received seven separate or- 
ders for extensions of time to file his brief, 
court would refuse appellant’s application 
to vacate the hearing of the appeal. State 
v. Cockrell, 130 M 552, 305 P 2d 337, 338. 


95-2425. Substantial and insubstantial errors on appeal. Any error, 
defect, irregularity or variance which does not affect substantial rights 
shall be disregarded. Defects affecting jurisdictional or constitutional 
rights may be noticed although they were not brought to the attention 


of the trial court. 


History: En. 95-2425 by Sec. 1, Ch. 196, 
L. 1967. 


Technical Errors 


A judgment of conviction will not be 
reversed for error in the trial proceed- 
ings that did not prejudice, or tend to prej- 
udice, defendant in respect to a substan- 
tial right. State v. Rhys, 40 M 131, 134, 
105 P 494. 

A judgment of conviction will not be re- 
versed unless the error prejudiced, or 
tended to the prejudice of, defendant. State 
v. Vanella, 40 M 326, 345, 106 P 364. 

In criminal cases no judgment will be 
reversed for technical errors or defects 
which do not affect the substantial rights 
of the defendant and where the record is 
sufficient to establish the guilt of the de- 
fendant, a new trial will not be granted, 
even though there was error, unless it 
clearly appears that the error complained 
of actually prejudiced the defendant in 
his right to a fair trial. State v. Dixson, 
80 M 181, 213, 260 P 138; State v. Ray, 
88 M 436, 446, 294 P 368. 


Technical Errors—Absence of Juror 


Failure of a properly notified juror to 
be present when the jury was impaneled 
did not invalidate the trial as the defend- 
ant had the right only to reject jurors 
and not to select any particular juror. 
State v. Moran, 142 M 423, 384 P 2d 777. 


Technical Errors—Admission of Evi- 


dence 


An erroneous ruling of the court in ad- 
mitting evidence which could not affect 
the substantial rights of the parties must 
be disregarded. Church v. Zywert, 58 M 
102, 107, 190 P 291. 


Technical Errors—Apex Juris 


Where no substantial right of the de- 
fendant has been disregarded, a mere apex 
juris is not sufficient cause for the rever- 
sal or modification of the judgment. State 
vy. Connors, 27 M 227, 229, 70 P 715. 


Technical Errors—Challenge to Juror 


Held in a prosecution for receiving 
stolen property that where a juror on his 
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voir dire in answer to questions propound- 
ed by the state admitted that he was a 
elose friend of defendant but-could try 
him as if he were a stranger, but that 
he would like to be excused, and then 
stated that he would not convict him 
even if he believed him guilty beyond a 
reasonable doubt, thereafter, however, on 
examination by defendant’s counsel, again 
asserting that he would vote for convic- 
tion regardless of his friendship for de- 
fendant if proper under the law and the 
evidence, the court’s ruling excusing the 
juror may not be held reversible error 
even though it be conceded that technical 
error was committed in sustaining the 
challenge on an improper ground. State v. 
Huffman, 89 M 194, 198, 296 P 789. 


Technical Errors—Curing Prejudice 

Withdrawal of evidence in criminal case, 
of similar offenses, on motion or by in- 
struction is ineffective to cure prejudice 
unless supreme court on inspection of 
record can say that the effect of the evi- 
dence ‘was clearly removed; and where a 
general objection was interposed, failure 
to move to strike or withdraw it from 
jury’s consideration is immaterial. State 
v. Simanton, 100 M 292, 309, 49 P 2d 981, 
overruled on related issue in State v. 
Knox, 119 M 449, 453, 175 P 2d 774. 


Technical Hrrors—Defective Informa- 
tion 

An information charging an attempt to 
obtain money by false pretenses, though 
defective in form and containing imma- 
terial averments, is sufficient to sustain a 
conviction, when it is apparent that the 
defendant has suffered no prejudice. State 
v. Phillips, 36 M 112, 118, 92 P 299. 


Technical Errors—Degrees of Offense 


Where under the evidence submitted at 
a trial for assault in the second degree, 
the defendant might have been convicted 
of assault in either the second or third de- 
gree, but was found guilty of the lower 
degree, the judgment will not be reversed 
for a purely technical error in giving an 
instruction. State v. Tracey, 35 M 552, 
555, 90 P 791. 


Technical. Errors—Endorsing Name of 
Witness 


Where a county attorney violated ex- 
press statutory injunction by endorsing 
the name of a witness as “John Doe 
Mitchell,” whereas he knew his true name 
to be “James Mitchell,” defendant was not 
entitled to a new trial in the absence of 
a showing that he had been prejudiced 
by the officer’s delinquency. State v. Me- 
Donald, 51 M 1, 7, 149 P 279, 


Technical HErrors—Erroneous Instruction 
Erroneous instructions are not cause for 
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reversal in the absence of any prejudice. 
State v. Hay, 120 M. 573, 194 P 2d 232, 
236. 


Technical Hrrors—Evidentiary Exhibits 


Where exhibits consisting of photo- 
graphs of the automobile in which some 
of the shots resulting in the killing of de- 
ceased had been fired and of the body 
of deceased, a pistol taken from defend- 
ant after the shooting, revolver clips, etce., 
all of which had been admitted in evi- 
dence without objection by defendant, 
were taken to the jury room, at the close 
of the trial, apparently without the af- 
firmative consent of defendant and with- 
out an order of court permitting it to be 
done, but there was no showing that by 
the procedure the jury were given any 
other information than that obtained at 
the trial, it may not be presumed that 
the procedure resulted to the prejudice of 
the defendant. State v. Cates, 97 M 173, 
198, 205, 33 P 2d 578. 


Technical Errors—Impeachment of Ac- 
cused 


The right of one on trial for crime 
forbidding his impeachment in any other 
manner than that prescribed by section 
93-1901-11 is a substantial one. State v. 
Shannon, 95 M 280, 292, 26 P 2d 360. 


Technical Errors—Improper Evidence 


and Cross-examination 


Errors in the admission of improper 
evidence or in the permission of improper 
cross-examination have been held in and 
of themselves sufficiently prejudicial to 
justify the reversal of a judgment. State 
v. Patton, 102 M 51, 63, 55 P 2d 1290. 


Technical Errors—Instructions to Jury 


Under this ease, held, on appeal from 
a judgment of conviction for forgery, that, 
while it was error to advise the jury in 
an instruction as to the purpose for which 
testimony of other like acts had been ad- 
mitted, that testimony had been admitted 
relating to certain “forgeries,” since wheth- 
er or not a forgery had been committed 
was the fact to be determined by the jury, 
in view of other portions of the charge 
carefully safeguarding the rights of de- 
fendant, the inadvertent use of the term 
“forgeries” could not have worked to his 
prejudice. State v. Daems, 97 M 486, 500, 
37 P 2d 322. 


Technical Errors—Judge’s Remarks 

A remark of the trial judge in passing 
upon an objection to a question asked a 
witness for the defense in a criminal cause 
to the effect: “I don’t think that is very 
material; let him answer,” while improper, 
held technical error and nonprejudicial 
when considered in connection with the 
particular circumstances. State v. Cassill, 
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71 M 274, 283, 229 P 716; State v. Sed- 
lacek, 74 M 201, 216, 239 P 1002. 


Technical Errors—Larceny 


In a prosecution for the larceny of two 
calves, refusal of the court to strike the 
testimony of a cattleman that two cows, 
the condition of the bags of which in- 
dicated that they had lost their calves but 
a short time theretofore, were acting as 
though they were looking for them, held 
not reversible error under the _ cireum- 
stances, among them that defendant killed 
the calves after being charged with their 
theft and thus blocked the test proposed 
by the stock inspector by getting the cows 
and seeing whether they would claim the 
calves. State v. Grimsley, 96 M 327, 335, 30 
P 2d 85. 


Technical Hrrors—Leading Questions 


Under the rule that the supreme court 
will not reverse a judgment of conviction 
for mere technical irregularities not af- 
fecting injuriously the substantial rights 
of appellant, for alleged error in over- 
ruling objections to several questions 
claimed to have been leading but which 
were of no special importance but merely 
explanatory in character, a new trial will 
not be ordered. State v. Wong Fong, 75 
M 81, 88, 241 P 1072. 


Technical Errors—Necessity of Tran- 
script of Evidence 


In order to give effect to predecessor sec- 
tion to determine whether the erroneous 
instructions were merely technical errors, 
or affected the substantial rights of the 
accused, it was necessary that the supreme 
eourt have before it a transcript of the 
evidence. State v. Hay, 120 M 573, 194 
P 2d 232, 237. 


Technical Errors—Presence of Accused 
at Trial 


The presence of defendant at his trial 
was a matter which affected the substantial 
rights of both parties and therefore the 
provision requiring the supreme court to 
give judgment on appeal without regard 
to technical errors or defects not affect- 
ing the substantial rights of the parties, 
had no application. State v. Reed, 65 M 
DL bd, 210 P. 756. 


Technical Errors—Presence of Jurors 


Where the record in a criminal cause 
did not show that the jurors were not 
all present when the verdict was delivered, 
and from the minutes no other fair infer- 
ence could be drawn than that they were 
actually present at the time, the omission 
from the minutes of a statement that 
their names were called prior to delivery 
of the verdict was not an error which 
prejudiced defendant in his substantial 
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rights. State v. De Lea, 36 M 531, 536, 


93 P 814, 


Technical Errors—Presumption of Prej- 
udice 


Query, as to whether the rule, that 
“error appearing, prejudice will be pre- 
sumed,” as announced prior to the adop- 
tion of the codes in 1895, was abrogated 
by statutes declaring that no judgment 
shall be held invalid for mere technical 
errors not affecting the substantial rights 
of the defendant. State v. Gordon, 35 
M 458, 466, 90 P 173; see State v. Byrd, 
41 M 585, 592, 111 P 407. 

It ought no longer to be the rule in 
criminal cases in this state that, error be- 
ing shown, prejudice will be presumed, as 
was held prior to 1895, when the codes 
were adopted. The former practice resulted 
in altogether too many reversals of crim- 
inal cases for technical errors which did 
not affect the substantial rights of the 
defendant. State v. Byrd, 41 M 585, 
592, 111 P 407. 

Prejudice to appellant in a criminal cause 
cannot be presumed, but must be made to 
appear, either affirmatively by the record, 
or by a denial or invasion of some sub- 
stantial right from which the law imputes 
prejudice. State v. Hall, 55 M 182, 188, 
L75'P 267: 

Prejudice in a criminal case will not be 
presumed, but rather must appear from the 
denial or invasion of a substantial right 
from which the law imputes prejudice. 
State v. Straight, 136 M 255, 347 P 2d 
482, 488; State v. Bubnash, 142 M 377, 
382 P 2d 830. 


Technical HErrors—Prior Conviction 


A technical error in pleading a prior 
conviction will not work a reversal, if the 
punishment imposed does not exceed the 
limit which could properly be imposed. 
State v. Paisley, 36 M.237, 248, 92.P 566. 


Technical Errors—Questions 


In a prosecution for first degree assault, 
question posed by the prosecution relating 
to potential criminal bribery, if error, was 
technical error which did not provide a 
basis for a reversal, in view of fact that 
questions posed were not evidence, that 
they were answered in the negative and 
that the court had instructed the jury not 
to consider the remarks of counsel. State 
v. Gallagher, 151 M 501, 445 P 2d 45. 


Technical Errors—Rape - 


In a prosecution for attempted rape, the 
introduction in evidence of the clothing 
worn by the prosecuting witness, though 
immaterial, was not reversible error, where 
there was no evidence that the articles 
were muddy, torn and blood-stained, as 
claimed, and thus likely to inflame the 
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minds of the jurors, and where the orig- 
inal exhibits were not certified to the su- 
preme court for inspection; prejudice can- 
not be presumed, but must be made to 
appear affirmatively. State v. Prouty, 60 
M 310, 313, 199 P 281; Lindeberg v. Howe, 
67 M 195, 199, 215 P 230. 


Technical Errors—Supreme Court To De- 
termine 


It is for the supreme court to determine 
whether an error affects the substantial 
rights of the defendant. If the point can 
be decided from an inspection of the rec- 
ord, the court may act accordingly; if the 
defendant claims prejudice, it is his duty 
to demonstrate that fact from the record. 
State v. Byrd, 41 M 585, 592, 111 P 407. 

To warrant the supreme court in inter- 
fering with the judgment in a criminal 
case, it must appear that the substantial 
rights of the defendant have been injuri- 
ously affected. State v. Crean, 43 M 47, 
60, 114 P 603. 

Supreme court will not reverse a judg- 
ment of conviction on account of technical 
errors or defects in the information, where 
defendant was fully advised of the nature 
of the charge against him to enable him to 
prepare to meet that charge, and his sub- 
stantial rights were not affected by the 
defect. State v. Wehr, 57 M 469, 188 P 
930. 

Supreme court on appeal in a criminal 
cause must give judgment without regard 
to technical errors or defects or to ex- 
ceptions which do not affect the substan- 
tial rights of the defendant. State v. Me- 
Conville, 64 M 302, 309, 209 P 987. 

If person has gone to trial under in- 
dictment on which witnesses’ names were 
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designated as Richard Roe and John Doe 
and convicted, the supreme court would be 
required to sustain the conviction if pos- 
sible and burden would be on defendant 
to show prejudice. State ex rel. Porter v. 
District Court, 124 M 249, 220 P 2d 1035, 
10438. 

It is up to the supreme court to decide 
whether an error affects the substantial 
rights of the defendant, and the defendant 
must demonstrate prejudice from the rec- 
ord. State v. Straight, 136 M 255, 347 
P 2d 482, 488; State v. Bubnash, 142 M 
377, 8382 P 2d 830. 


Technical Errors—Unresponsive Answer 


Though refusal to strike out an unre- 
sponsive answer in which the witness vol- 
unteers a statement of facts from which 
the complaining party has probably suf- 
fered prejudice will result in a reversal of 
the judgment, such refusal is harmless 
error where the objectionable statement 
was volunteered on cross-examination after 
having been twice before made on his di- 
rect examination. State v. Jones, 48 M 
505, 515, 139 P 441. 


Waiver of Error 


References by county attorney as to the 
nature of the trial, an appeal from justice 
court, claimed as prejudicial error in the 
district court, was waived by counsel for 
defendant when he approved instructions 
to be given by the court which included 
reference to justice court proceedings and 
thereafter obtained deletion from the in- 
structions of the phrase which read “and 
was found guilty following a jury trial.” 
State v. Gilbert, 189 M 204, 362 P 2d 221, 


9) DA 


On appeal the reviewing court may: 


(1) Reverse, affirm or modify the judgment or order from which the 


appeal is taken; 


(2) Set aside, affirm or modify any or all of the proceedings subse- 
quent to or dependent upon the judgment or order from which the appeal 


is taken; 


(3) Reduce the degree of the offense of which the appellant was 


convicted ; 


(4) Reduce the punishment imposed by the trial court; or 
(5) Order a new trial if justice so requires. 


History: En. 95-2426 by Sec. 1, Ch. 196, 
L. 1967. 


Degree Presumed Correct 


In the absence of testimony, it will be 
presumed on appeal that the trial court, in 
a burglary case, had evidence before it 
justifying a finding that, if guilty at all, 
the defendant was guilty of an attempt to 
commit burglary in the nighttime, which 
constitutes the first degree of the offense, 


and that the punishment inflicted was prop- 
er. State v. Mish, 36 M 168, 175, 92 P 
459. 

Where the judgment was silent as to 
the degree of burglary of which defendant 
was convicted and the sentence imposed 
was such as might be imposed for first 
degree burglary only, supreme court would 
presume, where no appeal was taken, that 
the court ascertained that defendant was 
guilty of burglary in the first degree. State 
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ex rel, Williams v. Henry, 119 M 271, 174 
P 2d 220, 222. 


Fair Trial Criterion 

Where on appeal in a homicide ease 
three of the justices of the supreme court, 
a majority, are of the opinion that the 
trial. court committed error resulting in 
denial of a fair trial to defendant, but 
are unable to agree as to any one of the 
grounds urged by him in his assignment 
of errors being sufficient to warrant a 
reversal of the judgment, a retrial will be 
ordered; under such circumstances it is 
immaterial that the majority do not agree 
as to any particular error set forth in his 
assignment of errors—a mere procedural 
requirement — the real question being 
whether or not defendant had a fair trial. 
State v. Le Duc, 89 M 545, 580, 300 P 919. 


Mandate, on Remand, Binding 


Where supreme court reversed convic- 
tion of defendant and remanded cause to 
district court with directions that if de- 
fendant have a new trial the district court 
should first make inquiry into the defend- 
ant’s insanity but if the prosecution is 
dismissed that the district court deliver 
the defendant to the court of another 
county which has continuing jurisdiction 
over the defendant so that the latter court 
may inquire into his mental condition and 
make such disposition of the defendant as 
is required by law; and thereafter the 
prosecution was dismissed, the trial court 
then was compelled to deliver the de- 
fendant to the other district court and 
county attorney could not file a new infor- 
mation. The trial court was bound to fol- 
low the mandate of the supreme court 
as found in the remittitur and mandamus 
will lie to require that the district court 
follow such mandate. State ex rel. Kitchens 


AND DEFENDANT 95-2428 


v. District Court, 130 M 57, 294 P 2d 907. 
(Dissenting opinion, 130 M 57, 294 P 2d 
DUT, Olle) 


Modification of Judgment 


A judgment of conviction for crime, 
which erroneously included payment by de- 
fendant of the costs of prosecution, is not 
on that account void as a whole; but the 
same may be modified by striking there- 
from the provision as to costs, and, as so 
modified, be allowed to stand. State v. 
Stone, 40 M 88, 93, 105 P 89. 


Reduction of Degree of Offense 


Supreme court has the power to reduce 
a verdict of murder in the first degree to 
make it fit the crime established by the 
evidence, to wit, murder in the second de- 
gree. State v. Gunn, 89 M 453, 464, 300 
be Pa 


Reduction of Sentence 


The sentence of a defendant, who plead- 
ed guilty to grand larceny, to four years 
in the state prison, pursuant to section 
94-2706, was reduced to one year by the 
supreme court where trial court passed 
sentence upon receipt of private reports 
without allowing defendant or his counsel 
to learn of the representations in the re- 
ports and a hearing to present evidence 
to refute such representations. Kuhl v. 
District Court, 139 M 536, 366 P 2d 347, 
365. 


Remand for New Trial 


When a judgment of acquittal is re- 
versed on appeal it is proper for the su- 
preme court to remand the ease to the 
district court for a new trial, where the 
defendant may then, if he desires, plead 
former acquittal in bar of such new trial. 
State v. Herron, 12 M 300, 30 P 140. 


95-2427. Issuance of mandate, return of record and termination of 
jurisdiction. Upon termination of the appeal the supreme court shall re- 
mand the cause with proper instruction, together with the opinion of the 
court; and the clerk shall return all original documents to the trial court. 

After the cause has been remanded to the trial court, the appellate 
court has no further jurisdiction of the appeal or the proceedings thereon, 
and all orders necessary to carry the judgment into effect must be made 
by the court to which the cause is remanded. 


History: En. 95-2427 by Sec. 1, Ch. 196, 
ii. 1967. 


Supreme Court’s Loss of Jurisdiction 


Where supreme court reversed convic- 
tion and the remittitur went down in due 
course and was filed with the lower court, 
the supreme court at that time lost juris- 


95-2428. Indigent appeals. 


diction in the case. Specifically it lost any 
jurisdiction it may have had theretofore 
to alter in any particular either the opin- 
ion or the mandate which followed upon 
that opinion, certainly unless the remit- 
titur were first recalled. State ex rel. 
Kitchens v. District Court, 130 M 57, 294 
B2d:907.. 908. 


(a) Upon imposition of any sentence in 


a criminal case a defendant may file in the trial court a petition request- 
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ing that he be furnished with a transcript of the proceeding at his trial. 
The petition shall be verified by the petitioner and shall state facts show- 
ing that he is at the time of filing the petition without financial means to 
pay for the transcript. If the trial judge who imposed sentence or in his 
absence any judge of the court finds that the defendant is without finan- 
cial means with which to obtain the transcript of the proceedings at his 
trial he shall order the official court reporter to transcribe an original 
and copy of his notes of the proceedings at the trial. The original of the 
report of proceedings shall be filed with the clerk of the trial court and 
the copy shall be delivered to the defendant without charge. 


(b) Application to the Supreme Court. If the petition provided for 
in subsection (a) is denied by the trial court, a petition so to proceed 
may be filed in the supreme court within thirty (30) days after entry of 
the denial. The petition shall be accompanied by a copy of the verifica- 
tion filed in the trial court and of the statement of reasons for denial 
given by the trial court. 


History: En. 95-2428 by Sec. 1, Ch. 196, 
L. 1967. 


95-2429. Appeal by one defendant. When several defendants are 
tried jointly, any one (1) or more of them may take an appeal; but’ those 
who do not join in the appeal shall not be affected thereby. 


History: En. 95-2429 by Sec. 1, Ch. 196, 
L. 1967. 


95-2430. Defendant discharged on reversal of judgment. If a judg- 
ment against the defendant is reversed without ordering a new trial, the 
appellate court must, if he is in custody, direct him to be discharged 
therefrom; or if on bail, that his bail be exonerated; or if money was de- 
posited instead of bail, that it be refunded to the defendant. 


History: En. 95-2430 by Sec. 1, Ch. 196, 
L. 1967. 


CHAPTER 25 


APPELLATE REVIEW OF LEGAL SENTENCES 


Section 95-2501. Review division of the supreme court for review of certain sentences. 
95-2502. Procedure for review. 
95-2503. Review—decision. 
95-2504. Scope of act. 


95-2501. Review division of the supreme court for review of certain 
sentences. The chief justice of the supreme court of Montana shall ap- 
point three (3) district court judges to act as a review division of the 
supreme court and shall designate one of such judges to act as chairman 
thereof. The clerk of the Montana supreme court shall record such ap- 
pointment and shall give notice thereof to the clerk of every district court. 
This review division shall meet at least four (4) times a year or more as 
its business requires as determined by the chairman. The decision of any 
two (2):of such judges shall be sufficient to determine any matter before 
the review division. No judge shall sit or act on a review of sentence 
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imposed by him. In any case in which review of a sentence imposed by 
any of the judges serving on the review division is to be acted on by said 
division, the chief justice of the supreme court of Montana may designate 
another judge to act in place of such judge. The review division shall 
hold its meetings at Deer Lodge, and may adopt any rules and regulations 
which will expedite their review of sentences. The division is also author- 
ized to appoint a secretary and such clerical help as it deems adequate 
and fix their compensation. 


History: En. 95-2501 by Sec. 1, Ch. 196, 
L. 1967. 


95-2502. Procedure for review. Any person sentenced to a term of 
one (1) year or more in the state prison by any court of competent juris- 
diction may, within sixty (60) days from the date such sentence was 
imposed, except in any case in which a different sentence could not have 
been imposed, file with the clerk of the district court in the county in 
which judgment was rendered, an application for review of the sentence 
by the review division. Upon imposition of the sentence the clerk shall 
give written notice to the person sentenced of his right to make such a 
request. Such notice shall include a statement that review of the sentence 
may result in decrease or increase of the sentence within limits fixed by 
law. The clerk shall transmit such application to the review division and 
shall notify the judge who imposed the sentence, and the county attorney 
of the county in which the sentence was imposed. Such judge may trans- 
mit to the review division a statement of his reasons for imposing the 
sentence, and shall transmit such a statement within seven (7) days, if 
requested to do so by the review division. The review division may for 
cause shown consider any late request for review of sentence and may 
grant such request. The filing of an application for review shall not stay 
the execution of the sentence. 


History: En. 95-2502 by Sec. 1, Ch. 196, 
L. 1967. 


95-2503. Review—decision. The review division shall, in each case in 
which an application for review is filed in accordance with 95-2502, review 
the judgment so far as it relates to the sentence imposed, either increasing 
or decreasing the penalty, and any other sentence imposed on the person 
at the same time, and may order such different sentence or sentences to 
be imposed as could have been imposed at the time of the imposition of 
the sentence under review, or may decide that the sentence under review 
should stand. In reviewing any judgment, said division may require the 
production of presentence reports and any other records, documents or 
exhibits relevant to such review proceedings. The appellant may appear 
and be represented by counsel, and the state may be represented by the 
county attorney of the county in which the sentence was imposed. If the 
review division orders a different sentence, the court sitting in any con- 
venient county shall resentence the defendant as ordered by the review 
division. Time served on the sentence reviewed shall be deemed to have 
been served on the sentence substituted. The decision of the review divi- 
sion in each case shall be final and the reasons for such decision shall be 
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stated therein. The original of each decision shall be sent to the clerk 
of the court for the county in which the judgment was rendered and a 
copy shall be sent to the judge who imposed the sentence reviewed, the 
person sentenced, the principal officer of the institution in which he is 
confined and the decision shall be reported in the Montana Reports. 


History: En. 95-2503 by Sec. 1, Ch. 196, 
L. 1967. 


95-2504. Scope of act. A person who on the effective date of this act 
is imprisoned under a sentence to the state prison and who is not eligible 
for parole may, notwithstanding the partial execution of such sentence, 
file for a review of such sentence and of any other sentence imposed at 
that time; provided, that at the time of such request for review such 
person shall execute a written consent to such sentence as may be imposed 
by the review division on such review, including an increased term. No 
such application shall be considered if taken later than two (2) years 
after the effective date of this act nor in any case in which a different 
sentence could not have been imposed. 

History: En. 95-2504 by Sec. 1, Ch. 196, Compiler’s Note 


L. 1967. The “effective date of this act” is Jan- 
uary 1, 1968. See note following sec. 95- 
2716. 
CHAPTER 26 


POST-CONVICTION HEARING 


Section 95-2601. Petition in the trial court. 
95-2602. Proceedings commenced by petition. 
95-2603. Contents of the petition. 
95-2604. When motion may be made. 
95-2605. Proceedings on the petition. 
95-2606. Record must be kept. 
95-2607. Successive petitions not allowed. 
95-2608. Review. 


95-2601. Petition in the trial court. Any person adjudged guilty of 
an offense in a court of record who has no adequate remedy of appeal 
and who claims sentence was imposed in violation of the constitution or 
the laws of this state or the Constitution of the United States, or that the 
court was without jurisdiction to impose such sentence, or that sentence 
was in excess of the maximum authorized by law, or is otherwise subject 
to collateral attack, upon any ground of alleged error available under 
writ of habeas corpus, writ of coram nobis, or other common-law or statu- 
tory remedy may move the court which imposed the sentence or the su- 
preme court or any justice of the supreme court to vacate, set aside, or 
correct the sentence. 


History: En. 95-2601 by Sec. 1, Ch. 196, 
L. 1967. 


95-2602. Proceedings commenced by petition. The proceeding shall be 
commenced by filing with the clerk of the court in which the conviction 
took place or the clerk of the supreme court a verified petition. The clerk 
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shall docket the petition upon its receipt and bring the same promptly 
_to the attention of the court. 


History: En. 95-2602 by Sec. 1, Ch. 196, 
L. 1967. 


95-2603. Contents of the petition. The petition shall identify the pro- 
ceeding in which the petitioner was convicted, give date of the rendition 
of the final judgment complained of, and clearly set forth the alleged 
violation or violations. The petition shall have attached thereto affidavits, 
records or other evidence supporting its allegations or shall state why 
the same are not attached. They shall identify any previous proceedings 
that the petitioner may have taken to secure relief from his conviction. 
Arguments and citations and discussion of authorities shall be omitted 
from this petition. 


History: En. 95-2603 by Sec. 1, Ch. 196, 
L. 1967. 


95-2604. When motion may be made. A motion for such relief may 
be made at any time after conviction. 


History: En. 95-2604 by Sec. 1, Ch. 196, 
L. 1967. 


95-2605. Proceedings on the petition. Unless the motion and the files 
and records of the case conclusively show that the prisoner is entitled to 
no relief, the court shall cause notice thereof to be served upon the county 
attorney in the county in which the conviction took place, grant a prompt 
hearing thereon, determine the issue and make findings of fact and con- 
clusions with respect thereto. 

The court may receive proof by affidavits, depositions, oral testimony 
or other evidence. In its discretion the court may order the petitioner 
brought before the court for the hearing. If the court finds in favor of 
the petitioner, it shall enter an appropriate order with respect to the 
judgment or sentence in the former proceedings and such supplementary 
orders as to reassignment, retrial, custody, bail or discharge as may be 
necessary and proper. If the court finds for the state the petitioner shall 
be returned to the custody of the person to whom the writ was directed. 


History: En. 95-2605 by Sec. 1, Ch. 196, 
L. 1967. 


95-2606. Record must be kept. A court which entertains a motion 
pursuant to this chapter must keep a record of the proceedings and enter 
its findings and conclusions. 


History: En. 95-2606 by Sec. 1, Ch. 196, 
L. 1967. 


95-2607. Successive petitions not allowed. All grounds for relief 
claimed by a petitioner under this act must be raised in his original or 
amended petition, and any grounds, other than constitutional grounds not 
so raised are waived unless the court on hearing a subsequent petition 
finds grounds for relief asserted therein which could not reasonably have 
been raised in the original or amended petition. 

History: En. 95-2607 by Sec. 1, Ch. 196, 
L. 1967. 
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95-2608. Review. Either the petitioner or the state may appeal to 
the supreme court of Montana from an order entered on the motion. The 
appeal shall be taken within six (6) months from the entry of the order. 


History: En. 95-2608 by Sec. 1, Ch. 196, 
L. 1967. 


CHAPTER 27 
HABEAS CORPUS 


Section 95-2701. Who may prosecute writ. 


95-2702. Writ for purpose of bail. 

95-2703. Application for, how made. 

95-2704. By whom issued and before whom returnable. 
95-2705. Writ granted without delay. 

95-2706. Refusal to obey writ. 

95-2707. Content of writ. 

95-2708. Service of the writ. 

95-2709. Return, what to contain. 

95-2710. Production of person—exception for infirmity or illness. 
95-2711. Hearing on return. 

95-2712. Production of evidence—depositions. 

95-2713. Disposition of petitioner. 

95-2714. Appeal on order of judgment on habeas corpus. 
95-2715. Writ and process may issue at any time. 
95-2716. No release for technical defects. 


95-2701. Who may prosecute writ. 


Every person imprisoned or other- 


wise restrained. of his liberty, within this state, may prosecute a writ of 
habeas corpus to inquire into the cause of such imprisonment or restraint, 
and if illegal to be delivered therefrom. 


History: En. 95-2701 by Sec. 1, Ch. 196, 
L. 1967. 


Cross-Reference 


Application of Montana Rules of Civil 
Procedure to this chapter, see Table A, 
M. R. Civ. P. 


Child Custody 


While the welfare of a child in the 
matter of its custody is of paramount in- 
terest in habeas corpus proceeding involv- 
ing custody, neither such interest nor the 
child’s wish will justify a court in deny- 
ing its custody to the surviving parent, 
in the absence of a showing of unfitness 
or inability to support the child, and 
turning it over to a stranger. August v. 
Burns, 79 M > 198, 213,255 P 737. 


Curable Defects in Process 


Where committing order stated that de- 
fendant was convicted for the crime of 
burglary, together with a prior conviction 
of a felony, but defendant was properly 
convicted and sentenced for robbery, and 
had a prior conviction of felony, erro- 
neous use of the word burglary, which 
had been the prior felony for which de- 
fendant had been convicted, did not econ- 
stitute such defect as to allow for writ of 


habeas corpus. Petition of Erickson, 146 M 
456, 409 P 2d 447. 


Defective Indictment Not Ground for 
Relief 


On application for habeas corpus the 
court will not determine whether the in- 
dictment upon which complainant was con- 
victed was defective, since the writ can- 
not be used as a substitute for a demurrer 
or a motion to quash, its inquiry being 
confined to a determination of the validity 
of the process on its face and whether 
the court had jurisdiction of the offense 
charged. State ex rel. Boone v.. Tullock, 
72 M 482, 493, 234 P 277. 


Denial of Federal Constitutional Rights 


A writ of habeas corpus is not: avail- 
able in the state courts of Montana to 
correct denials of federal constitutional 
rights. Brown v. State, 202 F Supp 29, 30. 


Denial of Writ 


The writ of habeas corpus is directed 
at unlawful imprisonment or restraint of 
liberty, and where, even if the writ had 
been issued, it would not have resulted 
in the release of petitioner from confine- 
ment since he was confined under a five- 
year sentence imposed concurrently with 
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his original ten-year sentence, habeas cor- 
pus was denied. In re Wagner’s Petition, 
145 M 101, 399 P 2d 761. 


Effect as Res Judicata 


While a proceeding in habeas corpus in- 
volving the custody of a child is civil in 
its nature and the decision of the court 
awarding its custody is final, except for 
abuse of discretion, its decision is res 
judicata only as to those matters properly 
determined by it on the merits. August v. 
Burns, 79 M 198, 213, 255 -P 737. 


Insufficient Commitment to Jail 


Where a justice of the peace upon ad- 
judging one guilty of contempt for dis- 
obeying a subpoena imposed a fine of $100 
and upon refusal of payment committed 
him to jail until payment be made, but 
thereafter accepted a cash bond in lieu of 
fine and imprisonment pending final dis- 
position of a certiorari proceeding and ap- 
peal to supreme court, the objection that 
the commitment was insufficient under 
statute requiring imprisonment until pay- 
ment of fine would not lie since if the sher- 
iff should presume to hold contemnor 
thereunder the proper remedy would be 
habeas corpus. State ex rel. Mercer v. 
Woods, 116 M 533, 542, 155 P 2d 197. 


Legality of Custody 


Where a petitioner for habeas corpus 
was convicted of murder, and oral judg- 
ment was rendered, confining him to prison 
for twenty-five years, without any record 
being made, but at a special term, after 
notice to petitioner and his counsel, the 
minutes were corrected to show the judg- 
“ment as rendered, and on the judgment 
thus entered a commitment was issued, 
the petitioner was legally in custody, for 
the purposes of the judgment, and not en- 
titled to his discharge. In re Dye, 32 M 
132, 136, 79 P 689. 


Motives of Prosecution 


On a hearing of a habeas corpus sued 
out for the liberation of one who is sought 
to be extradited for the violation in an- 
other state it is not admissible to hear 
evidence upon, or to inquire into, the mo- 
tives or purposes of the prosecution. State 
v. Booth,:134 M 235, 328 P 2d 1104, 1111. 


Not of a Criminal Nature 


Habeas corpus is not a special pro- 
ceeding of a criminal nature. State ex rel. 
Brandegee v. Clements, 52 M 57, 59, 155 


95-2702. Writ for purpose of bail. 


95-2702 


P 271; see also State ex rel. Newell v. 
Newell, 13 M 302, 305, 34 P 28; State ex 
rel. Jackson v. Kennie, 24 M 45, 60 P 589, 
and State ex rel. Hepner v. District Court, 
40 M 17, 104 P 872. 


Petitioner, Not Defendant 


The term “defendant” is not a proper 
designation for a petitioner in a habeas 
corpus proceeding. State ex rel. Jackson 
v. Kennie, 24 M 45, 50, 60 P 589. 


Petit or Grand Larceny 


Where a person, after a preliminary 
examination, is committed for grand lar- 
ceny, and, upon his suing out a writ of 
habeas corpus, on the ground that he is 
guilty of petit larceny only, it appears 
from the evidence before the justice that 
he was guilty at least of petit larceny, and 
that there was a reasonable basis for the 
belief that he was guilty of grand larceny, 
it is the imperative duty of the court to 
remand him. In re Jones, 46 M 122, 125, 
126 F020) 


Purpose 


The purpose of a writ of habeas corpus 
is to determine the legality or illegality 
of the restraint alleged to be exercised; it 
is available only to persons unlawfully 
imprisoned or restrained of their liberty, 
and is independent of the legal proceeding 
under which the detention is sought to be 
justified. August v. Burns, 79 M 198, 213, 
255. P 737. 


Trial Court Jurisdiction 


Where the court imposed a prison sen- 
tence for a misdemeanor, its judgment 
was void as being in excess of its juris- 
diction, and the prisoner was entitled to 
habeas corpus. State v. District Court, 35 
M 321, 326, 89 P 63. 

On application for writ of habeas cor- 
pus, which presents the inquiry whether the 
trial court had jurisdiction of the subject 
matter of the prosecution and of the de- 
fendant and to render such a judgment 
as the law authorizes in the particular 
ease, the presumption of jurisdiction is 
conclusive unless want of it appears on 
the face of the record, and express recitals 
of jurisdictional facts cannot be rebutted 
by evidence dehors the record. In re Shaf- 
fer, 70 M 609, 613, 227 P 37. 


Law Review 


The Writ of Habeas Corpus, 26 Mont. 
L. Rev. 57 (1964). 


When a person is imprisoned or 


detained in custody on any criminal charge, for want of bail, such person 
is entitled to a writ of habeas corpus for the purpose of giving bail, upon 
averring that fact in his petition, without alleging that he is illegally 


confined. 
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History: En. 95-2702 by Sec. 1, Ch. 196, 
L. 1967. 


When Bail Allowable 
It is proper to allow bail, in a homi- 


CRIMINAL PROCEDURE 


by the county attorney, that the proof of 
the defendant’s guilt is evident or the 
presumption thereof great. State ex rel. 
Murray v. District Court, 35 M 504, 507, 
90 P 513. 


cide case, in the absence of a showing, 


95-2703. Application for, how made. Application for the writ is made 
by petition, signed either by the party for whose relief it is intended, 
or by some person in his behalf, and must specify: 

(a) That the person in whose behalf the writ is applied for is un- 
lawfully imprisoned or restrained of his liberty, why the imprisonment 
or restraint is unlawful, the officer or person by whom he is so confined or 
restrained, and the place where, naming all the parties if they are known, 


or describing them if they are not known. 


(b) 
party making the application. 


History: En, 95-2703 by Sec. 1, Ch. 196, 
L. 1967. 


Denial of Speedy Trial 


- Petition for writ of habeas corpus by 
petitioner being held on detainer from 
another state, alleging that delay by other 
state in lodging a detainer deprived pe- 


95-2704. By whom issued and before whom returnable. 


habeas corpus may be granted: 


The petition must be verified by the oath or affirmation of the 


titioner of right to a speedy trial, was 
denied on grounds that petitioner had de- 
prived himself of a speedy trial by flee- 
ing from the other state and his petition 
disclosed no factual basis as required by 
the statute on which to base the issuance 
of a writ. Petition of Ferguson, 150 M 178, 
432 P 2d 773. 


The writ of 


(a) By the supreme court, or any justice thereof, upon petition by 


or on behalf of any person restrained of his liberty in this state. When 
so issued it may be made returnable before the court, or any justice 
thereof, or before any district court or judge thereof. 

(b) By the district courts or a judge thereof, upon petition by or on 
behalf of any person restrained of his liberty in their respective counties 


or districts. 

History: En. 95-2704 by Sec. 1, Ch. 196, 
L. 1967. 

Cross-References 


District judge may issue and determine 
at chambers, secs. 93-802, 93-803. 


Supreme court justices may issue, secs. 
93-217, 93-801. 

Writ of habeas corpus, Mont. Const. Art. 
VIII, §§ 3,-11, 21. 


95-2705. Writ granted without delay. Any court or judge authorized 
to grant the writ, to whom a petition therefor is presented, must if it 
appears that the writ ought to issue, grant the same without delay. 


History: En. 95-2705 by Sec. 1, Ch. 196, 
L. 1967. 


Mandamus To Compel Action by District 
Court 


A writ of mandate to compel district 


95-2706. Refusal to obey writ. 


court to take action on a petition for a 
writ of habeas corpus was denied by the 
supreme court where petitioner did not 
establish a clear legal right to have the 
writ of habeas corpus issued. Petition of 
John J. Tomich, 139 M 624, 365 P 2d 950. 


If the person commanded by the writ 


refuses to obey he shall be adjudged in contempt of court. 


History: En. 95-2706 by Sec. 1, Ch. 196, 
L. 1967. 
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95-2707. Content of writ. (a) The writ must be directed to the per- 
son having custody of or restraining the person on whose behalf the ap- 
plication is made, and must command him to have the body of such person 
before the court, or judge, before whom the writ is returnable, at a time 
and place therein specified. 


(b) -The issue or issues to be determined upon return of the writ may 
be stated, either in the writ or in an order attached to the writ. If the 
issue or issues to be determined upon return of the writ are not stated 
therein, or in an order attached thereto then a copy of the petition must 
be attached to the writ. 


History: En. 95-2707 by Sec. 1, Ch. 196, 
L. 1967. 


95-2708. Service of the writ. (a) The writ must be served upon the 
person to whom it is directed. If the person to whom the writ is directed 
represents a state institution, a copy of the writ shall be served upon 
the attorney general. If such person represents a county institution, a 
copy of the writ shall be served upon the county attorney. 

(b) The writ shall be served by the clerk of court, the sheriff or any 
other officer directed to do so by the court. 

(c) The writ shall be served in the same manner as a summons in 
civil actions, except when otherwise expressly directed by the court or 
judge. 


History: En. 95-2708 by Sec. 1, Ch. 196, 
L. 1967., 


95-2709. Return, what to contain. The person upon whom the writ 
is served must make a return and state in his return: 

(a) Whether he has the party in his custody or under his power or 
restraint. 

(b) If he has the party in his custody or under his power or re- 
straint, he shall state the authority for and cause of such custody or 
restraint. If the detention is by legal process a copy thereof must be 
annexed to the response. 

(c) If he had the party in his custody or under his power or re- 
straint at any time prior or subsequent to the date of the writ, but has 
transferred such custody or restraint to another, the return must state 
particularly to whom, at what time and place, for what cause and by 
what authority such transfer took place. 

(d) The return must be signed by the person making the same, and, 
except when such person is a sworn public officer, and makes such return 
in his official capacity, it must be verified by his oath. 


History: En. 95-2709 by Sec. 1, Ch. 196, 
L. 1967. 


95-2710. Production of person—exception for infirmity or illness. The 
person commanded by the writ shall bring the detained person according 
to the command of the writ unless it is made to appear by affidavit that 
because of sickness or infirmity such person cannot be brought before 
the judge without danger to his health. If the judge is satisfied with the 
truth of the affidavit he may proceed and dispose of the case as if the 
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party had been produced, or the hearing may be postponed until the 
party can be present. 

History: En. 95-2710 by Sec. 1, Ch. 196, 
L. 1967. 


95-2711. Hearing on return. (a) The court or judge before whom 
the writ is returned must, immediately after the return, proceed to hear 
and examine the return. 

(b) The hearing on the writ may be summary in nature. 


History: En. 95-2711 by Sec. 1, Ch. 196, 
Li. 1367. 


95-2712. Production of evidence—depositions. Evidence may be pro- 
duced and compelled as in civil actions. Depositions taken in accordance 
with the Rules of Civil Procedure may be read as evidence at the hear- 
ing on the writ. 


History: En. 95-2712 by Sec. 1, Ch. 196, Cross-References 


L. 1967. Depositions under Rules of Civil Proce- 
dure, see Chapter 93-2701, Rules 26 to 32. 


95-2713. Disposition of petitioner. If the court finds in favor of the 
petitioner, it shall enter an appropriate order with respect to the judg- 
ment or sentence in the former proceeding and such supplementary orders 
as to reassignment, retrial, custody, bail or discharge as may be necessary 
and proper. If the court finds for the state the petitioner shall be returned 
to the custody of the person to whom the writ was directed. 


History: En. 95-2713 by Sec. 1, Ch. 196, 
L. 1967. 


95-2714. Appeal on order of judgment on habeas corpus. An appeal 
may be taken to the supreme court by the state from an order of judgment 
discharging the petitioner. The court may admit the petitioner to bail 
pending appeal. The appeal shall be taken in the same manner as in civil 
actions. 


History: En. 95-2714 by Sec. 1, Ch. 196, 
L. 1967. 


95-2715. Writ and process may issue at any time. Any writ or process 
authorized by this chapter may be issued and served on any day or at 
any time. 


History: En. 95-2715 by Sec. 1, Ch. 196, 
L. 1967. 


95-2716. No release for technical defects. A person may not be re- 
leased on a writ of habeas corpus due to any technical defect in commit- 
ment not affecting his substantial rights. 

History: En. 95-2716 by Sec. 1, Ch. 196, Repealing Clause 


L. 1967. Section 2 of Ch. 196, Laws 1967 read 
“Sections 94-4716, 94-4716.1, 94-4717, 94- 
4803, 94-4805, 94-4901, 94-4902, 94-4903, 
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94-4904, 
94-4909, 
94-4914, 
94-5602, 
94-5607, 
94-5612, 
94-5617, 
94-5803, 
94-5903, 
94-5908, 
94-5913, 
94-5918, 
94-6005, 
94-6010, 
94-6015, 
94-6020, 
94-6025, 
94-6030, 
94-6102, 
94-6107, 
94-6112, 
94-6117, 
94-6122, 
94-6202, 
94-6207, 
94-6304, 
94-6309, 
94-6314, 
94-6319, 
94-6324, 
94-6329, 
94-6334, 


94-4905, 
94-4910, 
94-4915, 
94-5603, 
94-5608, 
94-5613, 
94-5618, 
94-5804, 
94-5904, 
94-5909, 
94-5914, 
94-6001, 
94-6006, 
94-6011, 
94-6016, 
94-6021, 
94-6026, 
94-6031, 
94-6103, 
94-6108, 
94-6113, 
94-6118, 
94-6123, 
94-6203, 
94-6208, 
94-6305, 
94-6310, 
94-6315, 
94-6320, 
94-6325, 
94-6330, 
94-6335, 


94-4906, 
94-4911, 
94-4916, 
94-5604, 
94-5609, 
94-5614, 
94-5619, 
94-5805, 
94-5905, 
94-5910, 
94-5915, 
94-6002, 
94-6007, 
94-6012, 
94-6017, 
94-6022, 
94-6027, 
94-6032, 
94-6104, 
94-6109, 
94-6114, 
94-6119, 
94-6124, 
94-6204, 
94-6301, 
94-6306, 
94-6311, 
94-6316, 
94-6321, 
94-6326, 
94-6331, 
94-6401, 


94-4907, 
94-4912, 
94-4917, 
94-5605, 
94-5610, 
94-5615, 
94-5801, 
94-5901, 
94-5906, 
94-5911, 
94-5916, 
94-6003, 
94-6008, 
94-6013, 
94-6018, 
94-6023, 
94-6028, 
94-6033, 
94-6105, 
94-6110, 
94-6115, 
94-6120, 
94-6125, 
94-6205, 
94-6302, 
94-6307, 
94-6312, 
94-6317, 
94-6322, 
94-6327, 
94-6332, 
94-6402, 
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94-4908, 
94-4913, 
94-5601, 
94-5606, 
94-5611, 
94-5616, 
94-5802, 
94-5902, 
94-5907, 
94-5912, 
94-5917, 
94-6004, 
94-6009, 
94-6014, 
94-6019, 
94-6024, 
94-6029, 
94-6101, 
94-6106, 
94-6111, 
94-6116, 
94-6121, 
94-6201, 
94-6206, 
94-6303, 
94-6308, 
94-6313, 
94-6318, 
94-6323, 
94-6328, 
94-6333, 
94-6403, 


94-6404, 94-6405, 94-6406, 94-6407, 94-6407.1, 
94-6409, 94-6410, 


94-6408, 
94-6413, 
94-6430, 
94-6501, 
94-6506, 
94-6511, 
94-6516, 
94-6605, 
94-6705, 
94-6710, 
94-6804, 
94-6903, 
94-6908, 
94-6913, 
94-7005, 
94-7010, 


94-7102, 94-7103, 


94-7107, 
94-7112, 
94-7117, 
94-7122, 
94-7127, 
94-7221, 
94-7226, 
94-7231, 


94-7237, 


94-7303, 


94-7401, 
94-7406, 94-7407, 
94-7411, 
94-7416, 
94-7501, 
94-7506, 
94-7603, 94-7604, 


94-6422, 
94-6431, 
94-6502, 
94-6507, 
94-6512, 
94-6601, 
94-6701, 
94-6706, 
94-6711, 
94-6805, 
94-6904, 
94-6909, 
94-7001, 
94-7006, 
94-7011, 


94-7108, 
94-7113, 
94-7118, 
94-7123, 
94-7128, 
94-7222, 
94-7227, 
94-7232, 
94-7238, 
94-7304, 
94-7402, 


94-7412, 
94-7417, 
94-7502, 
94-7507, 


94-6426, 
94-6432, 
94-6503, 
94-6508, 
94-6513, 
94-6602, 
94-6702, 
94-6707, 
94-6801, 
94-6809, 
94-6905, 
94-6910, 
94-7002, 
94-7007, 
94-7012, 
94-7104, 
94-7109, 
94-7114, 
94-7119, 
94-7124, 
94-7201, 
94-7223, 
94-7228, 
94-7233, 
94-7239, 
94-7305, 
94-7403, 


94-7408, 


94-7413, 
94-7418, 
94-7503, 
94-7508, 
94-7605, 


94-6411, 
94-6427, 
94-6433, 
94-6504, 
94-6509, 
94-6514, 
94-6603, 
94-6703, 
94-6708, 
94-6802, 
94-6901, 
94-6906, 
94-6911, 
94-7003, 
94-7008, 
94-7013, 
94-7105, 
94-7110, 
94-7115, 
94-7120, 
94-7125, 
94-7202, 
94-7224, 
94-7229, 
94-7235, 
94-7301, 
94-7306, 
94-7404, 
94-7409, 
94-7414, 
94-7419, 
94-7504, 
94-7601, 
94-7701, 


94-6412, 
94-6428, 
94-6434, 
94-6505, 
94-6510, 
94-6515, 
94-6604, 
94-6704, 
94-6709, 
94-6803, 
94-6902, 
94-6907, 
94-6912, 
94-7004, 
94-7009, 
94-7101, 
94-7106, 
94-7111, 
94-7116, 
94-7121, 
94-7126, 
94-7205, 
94-7225, 
94-7230, 
94-7236, 
94-7302, 
94-7308, 
94-7405, 
94-7410, 
94-7415, 
94-7420, 
94-7505, 
94-7602, 
94-7702, 
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94-7703, 
94-7804, 
94-7809, 
94-7814, 
94-7819, 
94-7824, 
94-7829, 
94-7834, 
94-7839, 
94-8003, 
94-8008, 
94-8013, 
94-8018, 
94-8023, 
94-8105, 
94-8110, 
94-8201, 
94-8206, 
94-8211, 
94-8301, 
94-8306, 
94-8404, 
94-8504, 
94-8602, 
94-8702, 
94-8707, 
94-8712, 
94-8717, 
94-8904, 
94-8909, 
94-9105, 
94-9110, 
94-9303, 
94-9402, 
94-9504, 
94-9602, 


94-7704, 94-7801, 
94-7805, 94-7806, 
94-7810, 94-7811, 
94-7815, 94-7816, 
94-7820, 94-7821, 
94-7825, 94-7826, 
94-7830, 94-7831, 
94-7835, 94-7836, 
94-7840, 94-7841, 
94-8004, 94-8005, 
94-8009, 94-8010, 
94-8014, 94-8015, 
94-8019, 94-8020, 
84-8101, 94-8102, 
94-8106, 94-8107, 
94-8111, 94-8112, 
94-8202, 94-8203, 
94-8207, 94-8208, 
94-8212, 94-8213, 
94-8302, 94-8308, 
94-8307, 94-8401, 
94-8405, 94-8501, 
94-8505, 94-8506, 
94-8603, 94-8604, 
94-8703, 94-8704, 
94-8708, 94-8709, 
94-8713, 94-8714, 
94-8718, 94-8901, 
94-8905, 94-8906, 
94-9101, 94-9102, 
94-9106, 94-9107, 
94-9111, 94-9112, 
94-9304, 94-9305, 
94-9403, 94-9501, 
94-9505, 94-9506, 
94-9603, 94-9604, 
94-9607, 94-9608, 94-9609, 94-9610, 94-9701, 
94-9702, 94-9703, 94-9704, 94-9705, 94-9706, 
94-9707, 94-100-1, 94-100-2, 94-100-3, 94-100- 
4, 94-100-5, 94-100-6, 94-100-7, 94-100-8, 
94-100-9, 94-100-10, 94-100-11, 94-100-12, 
94-100-18, 94-100-14, 94-100-15, 94-100-16, 
94-100-17, 94-100-18, 94-100-19, 94-100-20, 
94-100-21, 94-100-22, 94-100-23, 94-100-24, 
94-100-25, 94-100-26, 94-100-27, 94-100-28, 
94-100-29, 94-100-30, 94-100-31, 94-100-32, 
94-100-33, 94-100-34, 94-100-35, 94-100-36, 
94-100-37, 94-100-38, 94-100-39, 94-100-40, 
94-100-41, 94-100-42, 94-100-43, 94-100-44, 
94-100-45, 94-100-46, 94-101-1, 94-101-2, 94- 
101-3, 94-101-4, 94-101-5, 94-101-6, 94-101-7, 
94-101-8, 94-101-9 94-101-10, 94-101-11, 
94-101-12, 94-101-13, 94-101-14, 94-101-15, 
94-101-16, 94-101-17, 94-101-18, 94-101-19, 
94-101-20, 94-101-21, 94-101-22, 94-101-23, 
94-101-24, 94-101-25, 94-101-26, 94-101-27, 
94-101-28, 94-101-29, 94-101-30, 94-101-31, 
94-101-32, 94-101-33, 94-201-1, 94-201-2, 94- 
201-3, 94-201-4, 94-201-5, 94-201-6, 94-201-7, 
94-201-8, 94-201-9, 94-201-10, 94-201-11, 94- 
201-12, 94-201-18, 94-301-1, 94-301-2, 94-301- 
3, 94-301-4, 94-301-5, 94-301-6, 94-301-7, 
94-301-8, 94-301-9, 94-301-10, 94-301-11, 94- 
301-12, 94-301-18, 94-301-14, 94-301-15, 94- 
301-16, 94-301-17, 94-301-18, 94-301-19, 
94-301-20, 94-301-21, 94-601-1, 94-601-2, 94- 
601-8, R.C.M. 1947 and all acts and parts 


94-7802, 
94-7807, 
94-7812, 
94-7817 
94-7822, 
94-7827, 
94-7832, 
94-7837, 
94-8001, 
94-8006, 
94-8011, 
94-8016, 
94-8021, 
94-8103 
94-8108, 
94-8113, 
94-8204, 
94-8209, 
94-8214, 
94-8304, 
94-8402, 
94-8502, 
94-8507, 
94-8605, 
94-8705, 
94-8710, 
94-8715, 
94-8902, 
94-8907, 
94-9103, 
94-9108, 
94-9301, 
94-9306, 
94-9502, 
94-9507, 
94-9605, 


94-7803, 
94-7808, 
94-7813, 
94-7818, 
94-7823, 
94-7828, 
94-7833, 
94-7838, 
94-8002, 
94-8007, 
94-8012, 
94-8017, 
94-8022, 
94-8104, 
94-8109, 
94-8114, 
94-8205, 
94-8210, 
94-8215, 
94-8305, 
94-8403, 
94-8503, 
94-8601, 
94-8701, 
94-8706, 
94-8711, 
94-8716, 
94-8903, 
94-8908, 
94-9104, 
94-9109, 
94-9302, 
94-9401, 
94-9503, 
94-9601, 
94-9606, 
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of acts in conflict herewith are hereby 
repealed.” 


Effective Date 

Section 3 of Ch. 196, Laws 1967 read 
“The Montana Code of Criminal Procedure 
is effective January 1, 1968, and its provi- 
sions apply to all proceedings in prosecu- 
tions for crimes alleged to have been 
committed on or after that date.” 


Separability Clause 

Section 4 of Ch. 196, Laws 1967 read 
“Tt igs the intent of the legislative assem- 
bly that if a part of this act is invalid, all 
valid parts that are severable from the 
invalid part remain in effect. If a part of 
this act is invalid in one or more of its 


CRIMINAL PROCEDURE 


applications, the part remains in effect 
in all valid applications that are severable 
from the invalid applications.” 


Legality of Custody 


Where a petitioner for habeas corpus 
was convicted of murder, and oral judg- 
ment was rendered, confining him to pri- 
son for twenty-five years, without any rec- 
ord being made, but at a special term, after 
notice to petitioner and his counsel, the 
minutes. were corrected to show the judg- 
ment as rendered, and on the judgment 
thus entered a commitment was issued, the 
petitioner was legally in custody, for the 
purposes of the judgment, and not entitled 
to his discharge. In re Dye, 32 M 132, 
136, 79 P 689. 


CHAPTER 28 


ADOPTION OF RULES OF CRIMINAL PROCEDURE 


Supreme court to promulgate rules of pleading, practice and pro- 
cedure in criminal actions—effect on substantive rights. 


Section 95-2801. 


95-2802. Appointment of advisory committee—members—duties. 

95-2803. Suggestions on proposed rules before adoption—distribution to other 
groups—petitions—hearings. 

95-2804. Present laws and rules to remain in force until modified or superseded. 

95-2805. Effective date of rules—expiration of supreme court’s rule-making 
power. 

95-2806. Legislature’s right to adopt rules not abridged. 

95-2801. Supreme court to promulgate rules of pleading, practice and 


procedure in criminal actions—effect on substantive rights. The supreme 
court of this state shall have the power to regulate the pleadings, practice, 
procedure, and the forms thereof in criminal actions in all courts of this 
state, by rules promulgated by it from time to time, for the purpose of 
simplifying criminal proceedings in the courts of Montana and for pro- 
moting the speedy determination of such proceedings upon their merits. 
Such rules shall not abridge, enlarge, or modify the substantive rights of 
either the state or a defendant and shall not be inconsistent with the con- 
stitution of the state of Montana. 

History: En. Sec. 1, Ch. 193, L. 1967. 


95-2802. Appointment of advisory committee—members—duties. Be- 
fore any rules are adopted the supreme court shall appoint an advisory 
committee consisting of six (6) members of the bar of the state, three (3) 
of whom shall be county attorneys and three (3) judges of the district 
courts to assist the court in considering and preparing such rules as it 
may adopt. | 

History: En. Sec. 2, Ch. 193, L. 1967. 


95-2803. Suggestions on proposed rules before adoption—distribution to 
other groups—petitions—hearings. Before any rule is adopted, the su- 
preme court shall distribute copies of the proposed rule to the bench and 
bar of the state for their consideration and suggestions and give due con- 
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sideration to such suggestions as they may submit to the court. The Mon- 
tana bar association or the association of Montana judges may file with 
the supreme court a petition specifying their suggestions concerning any 
existing or proposed rule and requesting a hearing thereon within six (6) 
months after the filing of the petition. 

History: En. Sec. 3, Ch. 193, L. 1967. 


95-2804. Present laws and rules to remain in force until modified or 
superseded. All present laws and rules relating to criminal pleading, 
practice and procedure, shall be effective as rules of court until modified 
or superseded by subsequent court rule, and upon the adoption of any rule 
pursuant to this act such laws and rules, in so far as they are in conflict 
therewith, shall thereafter be of no further force and effect. 

History: En. Sec. 4, Ch. 193, L. 1967. 


95-2805. Effective date of rules—expiration of supreme court’s rule- 
making power. All rules promulgated under this act shall be effective at 
a time fixed by the supreme court, but such rule-making power shall expire 
January 1, 1969. 

History: En. Sec. 5, Ch. 193, L. 1967. 


95-2806. Legislature’s right to adopt rules not abridged. This act 
shall not abridge the right of the legislature to enact, modify, or repeal 
any statute or modify or repeal any rule of the supreme court adopted pur- 
suant thereto. 

History: En. Sec. 6, Ch. 193, L. 1967. 
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INDEX 


References are to Title and Section numbers 


A 


ABSTRACTERS OF TITLE 


Compensation of members of board of examiners, 66-2104 
Moneys received by board of examiners, deposit and use, 66-2104 


ACADEMY 


Law enforcement academy, 75-5201 to 75-5208—See COLLEGES AND UNIVERSI- 
TIES, Law enforcement academy 


ACCORD AND SATISFACTION 
Affirmative defense, M. R. Civ. P., Rule 8(c) 


ACCOUNTANTS 
Corporations for practice of accountancy, 15-2101 to 15-2116—See PROFESSIONAL 


SERVICE CORPORATIONS 
Investment advice exempt from securities act, 15-2004 


ACCOUNTS RECEIVABLE 
Sale of accounts subject to Uniform Commercial Code, 87A-9-102—See also SE- 
CURED TRANSACTIONS 


ACTIONS 
Commencement of action by complaint, M. R. Civ. P., Rule 3 
Dismissal of action 
class actions, court approval required for dismissal or compromise, M. R. Civ. P., 
Rule 23(c) 
costs when dismissed action is again commenced, M. R. Civ. P., Rule 41(d) 
failure to issue or serve summons as ground, M. R. Civ. P., Rule 41(e) 
involuntary dismissal, M. R. Civ. P., 41(b) 
voluntary dismissal, M. R. Civ. P., Rule 41(a) 
Form of action, M. R. Civ. P., Rule 2 
Offer of judgment before trial, effect on costs, M. R. Civ. P., Rule 68 
Shareholders’ derivative actions, allegations required, M. R. Civ. P., Rule 23(b) 
Uniform Commercial Code rights and obligations, action to enforce, 87A-1-106 


ADJUTANT GENERAL 
Assistant adjutants-general, appointment, rank, and duties, 77-117 


Salary, 77-117 
Selection, 77-117 


ADOPTION 
Adults, procedure for adoption, 61-140 i 
Birth certificate, issuance of substitute on adoption, 69-4420 
recording of substitute certificate, 69-4421 
restoration of original certificate on annulment of adoption, 69-4421 
Minor natural parent, right to relinquish child for adoption, 61-218 
Registrar of vital statistics, report to, 69-4433 
Rules of civil procedure, application to proceedings, M. R. Civ. P., Rule 81(a), Table A 
Service of process on natural parents, 61-211 
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ADULTERATION 


Food, drugs and cosmetics, 27-701 to ay 723—See FOOD AND DRUGS, Food, Drug 
and Cosmetic Act 


ADVERTISING 


Consumer loan licensees, limitations on, 47-219 
Highways, advertising and zoning regulation, 32-4701 to 32-4714—See HIGHWAYS, 
BRIDGES AND FERRIES, Zoning regulation along highways 


AERONAUTICS 


City and county establishment of airports 
acquisition of land for airports, 1-801 
creation of board to govern airport, 1-803 
eminent domain, power to exercise, 1-802 
expenses, how defrayed, 1-803 
land deemed acquired for public use, 1-802 
Insurance required of commercial air operators, 1-314 
amount set by commission, 1-315 
continuation in force required, 1-318 
definition of terms 
“aircraft” defined, 1-312 
“commercial air operator” defined, 1-311 
“person” defined, 1-313 
evidence of insurance deposited with commission, 1-316 
copies of policies acceptable as evidence, 1-317 
unauthorized insurers’ policies acceptable, 1-321 
violations of act as misdemeanor, 1-320 
Intrastate air carriers, certification and regulation by commission, 1-323 
definition of terms, 1-322 
federally certified carriers exempt, 1-322 
notice by publication, 1-324 
Landing without consent of landowner prohibited, exception, 1-603 
Passenger service charges at municipal airports, 1-829 to 1-832 
Reckless flying prohibited, 1-603 
State aeronautics commission 
expenses, payment of costs, 1-501 
rules, insurance of commercial air operators, 1-319 


AGENCY 
Uniform Commercial Code supplemented by general principles of law, 87A-1-103 


AGRICULTURE 


Agricultural marketing co-ordinator, 3-116 to 3-123 
advisory body, 3-121 
co-operation, 3-123 
definitions, 3-117 
duties, 3-119 
purpose of act, 3-116 
qualifications and responsibilities, 3-118 
recommendations, commissioner’s reports, 3-122 
supervision of commissioner, 3-120 

Bean warehousemen, license required, 3-704 


Coloration of wheat, oats, rye or barley 
required when products treated with injurious or toxic substances, 94-35-271.1 
sale or offering for sale in violation of act prohibited, 94-35-271.2 
violation of act requiring coloration, penalty, 94-35-271.3 
Commercial feeds, 3-2012 to 3-2024 
administration of act by commissioner of agriculture, 3-2012 
adulteration of feeds prohibited, 3-2018 
analysis of feeds, 3-2020 ~ 
condemnation and confiscation of noncomplying feeds, 3-2022 
customer-formula feeds, definition and application of act to, 3-2017 
invoice, required contents, 3-2015 
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AGRICULTURE (Continued) 
Commercial feeds (Continued) 
definition of terms, 3-2013 ‘ 
fees for inspection, 3-2016 
information in reports confidential, 3-2024 
injunction to restrain violations, 3-2023 
judicial review of commissioner’s actions, 3-2023 
labeling of feeds, required contents, 3-2015 
misbranded feeds, distribution prohibited, 3-2019 
publication of information by commissioner, 3-2024 
records to be kept by distributors, 3-2016 
registration of feeds, 3-2014 
cancellation and revocation of registration, procedure, 3-2021 
reports of annual value of feeds distributed, 3-2016 
rules and regulations, promulgation and enforcement, 3-2021 
sampling and analysis of feeds, 3-2020 
violations of act, penalties and prosecution, 3-2023 
withdrawal from sale orders, 3-2022 
Commercial fertilizers 
appeal from commissioner’s act, order or ruling, 3-1727 
cancellation of registration 
grounds for cancellation, 3-1724 
hearing on cancellation, 3-1723 
definition of terms under fertilizer law of 1957, 3-1714 
fees for inspection, 3-1717 
labeling of soil amendments, 3-1716 
license for distributor to mix materials to order, 3-1715 
registration of brands, grades, and soil amendments, 3-1715 
reports of distributors as to amount distributed, 3-1717 
rules and regulations, 3-1723 
Commissioner of agriculture 
appeals from commissioner’s decisions in commercial fertilizer cases, 3-1727 
classifications of seeds, revision of, 3-821 
oath of office, 3-103 
poultry improvement, powers of commissioner, 3-2201 
salary, 3-103 
Department of agriculture 
division of wheat research and marketing, 3-2903 
enforcement of act regarding labeling of paints and paint products, 3-1513 
power to contract, 3-107 
Eggs and egg dealers, disposition of fees from licenses, 3-2302, 3-2315 
Fruit pest control, disinfection and destruction of packages and other materials, 3-1103 
Fur-bearing animals, production defined as agriculture, 3-110.1 
Grading and branding of farm products, 3-1404 
Grain storage as basis for farm credit 
expense of administration of act, manner of payment, 3-420 
fees and compensation of inspectors, 3-408 
Grain testing, fees and charges, 3-233 
protein testing, 3-510 
Grain warehousemen 
bailment, possession of warehouseman construed as, 3-226 
bond, 3-228 
definition of terms, 3-201 
insurance coverage, required, 3-228 
judicial process for debts of warehouseman, exemption from, 3-226 
license fee, 3-228 
penalty for false report or failure to file reports, 3-227 
penalty for operation without license, 3-228 
reports to commissioner, 3-227 
Montana quality label, procurement and use, fees, 3-2503 
Mustard seed 
administration of act by commissioner of agriculture, 3-1906 
funds accruing, disposition, 3-1910 


Nurseries and nurserymen, license required, fees, 3-1212 
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AGRICULTURE (Continued) 


Poultry improvement, 3-2201 to 3-2205, 3-2207, 3-2209 to 3-2212—See POULTRY 
Public warehousemen for farm storage, license required, 3-602 
Rodent pest control, purchase and sale of supplies, 3-2704 
Rural rehabilitation trust assets, administration, 3-2803 
Sealers of grain, fee for filing of certificate, 3-904 
Seeds—See SEEDS 
Wheat research and marketing 
annual report filed by division chief and commissioner, 3-2914 
assessment on wheat sold or pledged, 3-2911 
federal government as purchaser, assessment inapplicable, 3-2912 
payment of assessment, 3-2913 
bonds of division chief, deputy and assistant, 3-2916 
committee appointed by governor, 3-2905 
chairman, selection, 3-2908 
compensation of members, 3-2906 
meetings of committee, 3-2908 
powers of committee, 3-2909 
removal of committee members by governor, 3-2907 
contracts for carrying out research, 3-2918 
declaration of policy, 3-2902 
definitions, 3-2904 
division as part of department of agriculture, 3-2903 
duration of act, 3-2920 
gifts, grants or donations for research, 3-2915 
invoice delivered by buyer to seller, 3-2913 
office established by department, 3-2910 
revolving account in department of agriculture, 3-2917 
reversion on expiration of act, 3-2920 
short title of act, 3-2901 
violations of act, penalty, 3-2919 


AIR POLLUTION CONTROL 


Administration of act by state board of health, 69-3907 
Advisory council, members and powers, 69-3908 
Definitions, 69-3906 
Director of air pollution control, appointment, powers and duties, 69-3907 
Emergency procedure, 69-3915 
Exemptions, application for and grounds, 69-3916 
Inspection of premises, power to enter, 69-3912 
Limitations on effect of act, 69-3922 
Limitations on emission of pollutants, 69-3913 
Local air pollution control programs, 69-3919 
federal aid, 69-3920 
state aid, 69-3920 
Penalties for violation, 69-3921 
Se for installation of machinery and other articles that contaminate air, 
Policy and purpose of act, 69-3905 
Prohibition of air contaminating sources, 69-3911 
Records, confidentiality, 69-3918 
Rules, public hearing and judicial review, 69-3917 
Short title of act, 69-3904 
Sources of contamination, classification and reporting, 69-3910 
State board of health powers, 69-3909 
enforcement, 69-3914 
limitations on pollutants emission, adoption of more stringent rules, 69-3913 
Taxation, classification of property, 69-3923 


AIRPORTS 
See AERONAUTICS 


ALCOHOLIC BEVERAGES 


Alcoholic and drug dependency, commission on, 69-6201 to 69-6207—See DEPART- 
MENT OF HEALTH a T 
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ALCOHOLIC BEVERAGES (Continued) 


Bottle clubs 

abatement as nuisance, 4-173 

definition, 4-172 

penalty for violation, 4-173 

prohibited, 4-172 
Definition of terms, 4-102 
Dentist, administration of beverage by, 4-137 
Druggist, possession and sale of liquor by, 4-134 
Hospital, administration of beverage by, 4-139 
Identification cards, false procurement, penalty, 94-2014 
Interdiction order, procedure and effect, 4-201 

notice and filing of order, 4-202 

presence of interdicted person prohibited where liquor sold, 4-164 


sTRCHeS Peon se application of rules of civil procedure, M. R. Civ. P., Rule 81(a), 
Table 


Liquor control board 
_ compensation of members, 4-105 
composition of board, 4-104 
employees of board, salaries, 4-108 
meetings of board, 4-105 
samples of beverages received, reports required, 4-153 
terms of office of members, 4-104 


Manufacture of beverages permitted to federal licensees, 4-140 
Montana beer act 
brewers 
barrelage tax, 4-317 
financial interest in retailer prohibited, 4-349 
fixtures, furniture, equipment, etc., brewers not to supply to retailers, excep- 
tion, 4-349 
“persons to whom brewers may sell beer, 4-317 
cash sales for beer delivered to retail licensee, 4-349 
closing hours for licensed retail establishments, 4-303 
credit, limitation on brewer or wholesaler from extending to retailer, 4-349 
days establishments to be closed, 4-303 
fair associations, special permits for, 4-332 
fraternal organizations, special permits to, 4-332 
imported beer, tax on, 4-324 
licenses 
fees for licenses, 4-341 
grocery or drugstore, licensing, 4-333 
issuing for operation on seasonal basis, 4-333 
lapse for nonuse, 4-333 
wholesaler’s license, 4-318 
retail sales for consumption off premises, 4-329 
veterans’ organizations, special permits to, 4-332 
wholesalers, fixtures, furniture and equipment not to be furnished by, exception, 
4-349 
Physician, prescription or administration by, 4-136 
Retail liquor license act 
days retail establishments to be closed, 4-414 
fraternal organizations, special permits for sale, 4-409.1 
hearing on application for license, 4-407.1 
hours retail establishments to be closed, 4-414 
lapse of license for nonuse, 4-403 
license for seasonal operation, 4-403 
notice of application for license, publication by board, 4-407.1 
number of licenses authorized, 4-403 
veterans’ organizations, special permits for sale, 4-409.1 
Sale of beverages by vendor, 4-116 
State liquor stores, disposition of proceeds of sales, 4-229 
Veterinary, administration of beverage by, 4-138 
Wage Protection Act for bars and taverns, 41-2001 to 41-2011—See WAGES, Restau- 
rant, Bar and Tavern Wage Protection Act 
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ALCOHOLISM SERVICES CENTER 
Location, purpose and powers of center, 80-2404 


ALIENATION OF AFFECTIONS 


Acts within state not to give rise to cause of action, 17-1203 
Cause of action abolished, 17-1201 

Litigation and threat of litigation prohibited, 17-1204 
Penalty for bringing action, 17-1206 

Settlements and compromises void, 17-1205 


AMBULANCE 


Establishment of service by county, city or town authorized, 69-3601 
Joint service authorized, 69-3601 

Methods of operation of service, 69-3602 

Previously existing service unaffected, 69-3603 


ANIMALS 


Dead animals, unlawful disposition, penalty for violations, 69-4518, 69-4519 

Fur-bearing animals, production defined as agricultural pursuit, 3-110.1 

Roadside menageries or zoos, 26-1205 to 26-1212—See FISH AND GAME, Menag- 
eries, roadside 

Shelter, failure to provide as cruelty, 94-1201 


ANNEXATION 
Contiguous tracts or parcels of land, annexing to cities, procedure, 11-403 


APPEALS 


Briefs filed in supreme court 
amicus curiae briefs, when permitted, M. R. App. Civ. P., Rule 24 
appellant’s brief, contents and arrangement, M. R. App. Civ. P., Rule 23(a) 
appendices to briefs, when filed, M. R. App. Civ. P., Rule 25(a) 

arrangement of appendix, M. R. App. Civ. P., Rule 25(c) 
contents of appendix, M. R. App. Civ. P., Rule 25(b) 

costs allowed for briefs, M. R. App. Civ. P., Rule 23(¢) 
cross-appeals, briefs in cases involving, M. R. App. Civ. P., Rule 23(h) 
dismissal of appeal on failure to file brief, M. R. App. Civ. P., Rule 26(c) 
exhibits, reproduction in separate volume, M. R. App. Civ. P., Rule 25(d) 
length of briefs, M. R. App. Civ. P., Rule 23(¢) 
number of copies filed and served, M. R. App. Civ. P., Rule 26(b) 
parties, references to in briefs, M. R. App. Civ. P., Rule 23(d) 
record, references to in briefs, M. R. App. Civ. P., Rule 23(e) 
reply brief, contents, M. R. App. Civ. P., Rule 23(c) 
respondent’s brief, contents, M. R. App. Civ. P., Rule 23(b) , 
oe rules and regulations, reproduction in briefs, M. R. App. Civ. P., Rule 
time for filing briefs, M. R. App. Civ. P., Rule 26(a) 
title of case, statements on cover and first page, M. R. App: Civ. P., Rule 27(c) 
typewritten briefs, format, M. R. App. Civ. P., Rule 27(b) 
typographical form of briefs, M. R. App. Civ. P., Rule 27(a) 

Calendar, placement of causes on, M. R. App. Civ. P., Rule 39(a) 
advancement of causes having precedence, M. R. App. Civ. P., Rule 39(c) 
setting causes for argument, M. R. App. Civ. P., Rule 39(b) 

Commercial fertilizer decisions, appeal froin, 3-1727 

ce eee questions raised on appeal, notice to attorney general, M. R. App. Civ. P., 

Rule 38 

Consumer loan commissioner, appeals from, 47-225 

Costs on appeal taxed by court, M. R. App. Civ. P., Rule 33(a) 
briefs and appendices, restriction on costs, M. R. App. Civ. P., Rule 33(b) 
district court costs, M. R. App. Civ. P., Rule 33(c) 
notation of costs by clerk, M. R. App. Civ. P., Rule 33(£) 

unnecessary costs not recovered, M. R. App. Civ. P., Rule 33(e) 

Criminal cases, 95-2401 to 95-2430—See CRIMINAL PROCEDURE, Appeals 
review of legal sentences, 95-2211, 95-2501 to 95-2504 

Cross-appeal, reversal on, M. R. App. Civ. P., Rule 14 

Damages for appeal without merit, M. R. App. Civ. P., Rule 32 
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APPEALS (Continued) 


Decision on appeal, notice to parties, M. R. App. Civ. P., Rule 35(a) 
Decision subject to review on appeal from judgment, M. R. App. Civ. P., Rule 2 
Dismissal of appeals, effect, M. R. App. Civ. P., Rule 12 
brief, failure to file as ground for dismissal, M. R. App. Civ. P., Rule 26(c) 
record, failure to transmit as ground for dismissal, M. R. App. Civ. P., Rule 11(c) 
voluntary dismissal, M. R. App. Civ. P., Rule 36 
District courts, appeals to, applicability of rules, M. R. Civ. P., Rule 81(b) 
appellate rules not applicable, M. R. App. Civ. P., Rule 42(b) 
justices’ or police courts, trial of criminal cases on appeal, 95-2009 
Docketing of appeal, M. R. App. Civ. P., Rule 11(a) 
respondent docketing appeal, M. R. App. Civ. P., Rule 11(c) 
Entry and notice of judgments and orders, M. R. App. Civ. P., Rule 30(a) 
Exceptions unnecessary to lay ground work for appeal, M. R. Civ. P., Rule 46 
sg ERE and administrators’ acts pending appeal validated, M. R. App. Civ. P., 
ule 
Filing of papers with supreme court, manner of accomplishment, M. R. App. Civ. P., 
Rule 20(a) 
Guardians’ acts pending appeal validated, M. R. App. Civ. P., Rule 13 
Habeas corpus, appeal from order discharging petitioner, 95-2714 
a ye granted by supreme court on ex parte proceedings, M. R. App. Civ. P., 
ule 
Interest on judgments, M. R. App. Civ. P., Rule 31 
Intermediate orders and decisions subject to review on appeal from judgment, M. R. 
App. Civ: P:, Rule 2 
Judgment on appeal, entry by clerk and notice to parties, M. R. App. Civ. P., Rule 30(a) 
transmission to and entry by clerk of district court, M. R. App. Civ. P., Rule 16 
Judgments subject to appeal, M. R. App. Civ. P., Rule 1 
Justices’ courts, appeal of criminal cases, 95-2009 
Milk control board, judicial review of orders, 27-428 
Motions in supreme court, contents and manner of filing, M. R. App. Civ. P., Rule 22 
Notice of appeal filed in district court, M. R. App. Civ. P., Rule 4(a) 
content of notice, M. R. App. Civ. P., Rule 4(c) 
form for notice, M. R. App. Civ. P., Appendix of Forms, Form 1 
joint or separate notice on joint appeals, M. R. App. Civ. P., Rule 4(b) 
neglect in filing notice, extension of time, M. R. App. Civ. P., Rule 5 
service of notice, M. R. App. Civ. P., Rule 4(d) 
time for filing notice, M. R. App. Civ. P., Rule 5 


Occupational disease act, appeals under, 92-1362 to 92-1365 
Oral argument before supreme court 
agreement of parties to dispense with argument, M. R. App. Civ. P., Rule 29(£) 
consolidation of cross and separate appeals for argument, M. R. App. Civ. P., 
Rule 29(d) 
exhibits, use during argument, M. R. App. Civ. P., Rule 29(g) 
failure of counsel to appear for argument, M. R. App. Civ. P., Rule 29(e) 
notice of time and place of argument, M. R. App. Civ. P., Rule 29(a) 
order and content of argument, M. R. App. Civ. P., Rule 29(c) 
postponement of argument, request for, M. R. App. Civ. P., Rule 29(a) 
time allowed for argument, M. R. App. Civ. P., Rule 29(b) 


Orders subject to appeal, M. R. App. Civ. P., Rule 1 
Parties to appeal, designation, M. R. App. Civ. P., Rule 1 My 
public officer as party to appeal, M. R. App. Civ. P., Rule 37(c) 
substitution of parties for death or other cause, M. R. App. Civ. P., Rule 37 
Pauper’s form of appeal ’ 
application to district court to proceed in forma pauperis, M. R. App. Civ. P., 
Rule 18(a) 
application to supreme court to proceed in forma pauperis, M. R. App. Civ. P., 
Rule 18(b) 
form for application, M. R. App. Civ. P., Appendix of Forms, FormiZ 
typewritten form permitted for papers filed, M. R. App. Civ. P., Rule 18(c) 


Police courts, appeal of criminal cases, 95-2009 

Prehearing conference to simplify issues before court, M. R. App. Civ. P., Rule 28 

Record on appeal, papers and exhibits constituting, M. R. App. Civ. P., Rule 9(a) 
agreed statement as record on appeal, M. R. App. Civ. P., Rule 9(d) 
correction of the record, M. R. App. Civ. P., Rule 9(e) 
dismissal of appeal for failure to file in time, M. R. App. Civ. P., Rule 11(c) 


% 


INDEX 


References are to Title and Section numbers 


APPEALS (Continued) 


Record on appeal (Continued) 
fee for filing of record, time of payment, M. R. App. Civ. P., Rule 11(a) 
filing of record by supreme court clerk, M. R. App. Civ. P., Rule 11(b) 
modification of the record, M. R. App. Civ. P., Rule 9(e) 
preliminary hearing in supreme court, transmission of record for, M. R. App. Civ. 
P., Rule 10(£) 
retention of record in district court, M. R. App. Civ. P., Rule 10(d) 
stipulation of parties for retention, M. R. App. Civ. P., Rule 10(e) 
statement of proceedings in lieu of transcript, preparation and settlement, M. R. 
App. Civ. P., Rule 9(c) 
time for transmission of record, M. R. App. Civ. P., Rule 10(a) 
extension of time, M. R. App. Civ. P., Rule 10(c) 
reduction of time, M. R. App. Civ. P., Rule 10(c) 
transcript of proceedings, preparation and certification, M. R. App. Civ. P., Rule 
9(b) 


transmission of record by clerk of district court, M. R. App. Civ. P., Rule 10(b) 
Rehearing, grounds and time for filing petition, M. R. App. Civ. P., Rule 34 
Remittitur to clerk of district court, M. R. App. Civ. P., Rule 16 
time of issuance, M. R. App. Civ. P., Rule 35(b) 
Removal of papers from clerk’s office, restrictions, M. R. App. Civ. P., Rule 39(d) 
Reversal on appeal, remedial powers of supreme court, M. R. App. Civ. P., Rule 15 
fiduciary acts pending appeal validated, M. R. App. Civ. P., Rule 13 
opinion to accompany remittitur, M. R. App. Civ. P., Rule 35(b) 
, substantial error required for reversal, M. R. App. Civ. P., Rule 14 
Rules of Appellate Civil Procedure, Title 93, Chapter 3001 
application of rules and statutes to appeals to supreme court, M. R. Civ. P., Rule 72 
citation of rules, M. R. App. Civ. P., Rule 43(a) 
effective date of rules, M. R. App. Civ. P., Rule 43(b) 
exemption of special statutory proceedings from rules, M. R. App. Civ. P., Rule 
42(a) 
pending proceedings, application of rules to, M. R. App. Civ. P., Rule 43(b) 
scope of rules, M. R. App. Civ. P., Rule 1 
statutes superseded by rules, M. R. App. Civ. P., Rules 42(c), 43(c) 
suspension of rules by supreme court, M. R. App. Civ. P., Rule 3 
Service of papers filed in supreme court required on all parties, M. R. App. Civ. P., 
Rule 20(b) 
personal service or mail, M. R. App. Civ. P., Rule 20(c) 
proof of service, M. R. App. Civ. P., Rule 20(d) 


Stay of judgment or order pending appeal, M. R. App. Civ. P., Rule 7(a) 

judgments and orders not subject to stay, M. R. App. Civ. P., Rule 7(c) 

perishable property, sale and deposit of proceeds, M. R. App. Civ. P., Rule 7(b) 
Substantial rights of parties to be considered on appeal, M. R. App. Civ. P., Rule 14 
aoa bond to stay judgment or order pending appeal, M. R. App. Civ. P., Rule 

> . 

form for bond, M. R. Civ. P., Appendix of Forms, Form 23 

justification of sureties on bond, M. R. App. Civ. P., Rule 8(b) 

liability of surety on bond, enforcement, M. R. App. Civ. P., Rule 8(a) 
Time allowed for proceedings in supreme court 

computation of days, M. R. App. Civ. P., Rule 21(a) 

extension of time allowed by court, M. R. App. Civ. P., Rule 21(b) 

filing of appeal, M. R. App. Civ. P., Rule 5 

mail service, additional time allowed after, M. R. App. Civ. P., Rule 21(c) 
Tort actions against state, 83-703 
Undertaking for costs on appeal, contents and filing, M. R. App. Civ. P., Rule 6(a) 

justification of sureties on undertaking, M. R. App. Civ. P., Rule 8(b) 

_liability of surety on undertaking, enforcement, M. R. App. Civ. P., Rule 8(a) 
United States Supreme Court, action on receipt of mandate from, M. R. App. Civ. P 
Rule 35(c) ‘ 

Verdict subject to review on appeal from judgment, M. R. App. Civ. P., Rule 2 


APPEARANCE 


Acts constituting appearance by defendant, 93-8505 


Criminal cases, appearance of arrested person, duties of person who made arrest and 
of court, 95-901, 95-902 
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APPEARANCE (Continued) 


Hapeywe of person acquired by voluntary appearance in court, M. R. Civ. P., Rule 


APPORTIONMENT 

Legislative apportionment, VI, 2 and 3 
Representative apportionment, 43-106.2 
Senatorial apportionment, 43-106.1 


APPRENTICESHIP COUNCIL 


Appointments and terms of members, 41-1201 
Chairman and vice-chairman, 41-1201 
Composition of council, 41-1201 

Director and staff, appointment, 41-1201 
Duties of council, 41-1202 


ARBITRATION AND AWARD 


Affirmative defense, M. R. Civ. P., Rule 8(c) 
Rules of civil procedure, application to proceedings, M. R. Civ. P., Rule 81(a), Table A 


ARBOR DAY 
Date of observance, 75-2212 


ARCHITECTS 


Compensation of members of examining board, 66-109 
Corporations for practice of architecture, 15-2101 to 15-2116—See PROFESSIONAL 
SERVICE CORPORATIONS 
Examination fees, disposition, 66-108 
Insurance against errors and omissions required on public contracts, 66-114 
License fees, disposition, 66-109 
Plans of public buildings, architect’s seal and signature required, 66-114 
Report of examining board to governor, 66-109 
State building programs, appointment of architect, 82-3319 
restrictions on architectural work by state, 82-3320 


ARRAIGNMENT 
See CRIMINAL PROCEDURE, Arraignment, 95-1601 to 95-1608 


ARRESTS 
Appearance of arrested person, duties of person who made arrest and of court, 95-901, 
95-902 
Bail 
defendant taken to nearest judge to fix bail, 95-1105 
issuance of warrant for failure to comply with conditions, 95-1107 
peace officer, acceptance of bail, procedure, 95-1103, 95-1104 
sureties or surety company, arrest powers, 95-1115 
Close pursuit act, 95-619 
Complaint, requirements for issuance and service of warrant, 95-603 
Corporations, issuance and service of summons, procedure on failure to appear, 95-615 
Definitions, Code of Criminal Procedure, 95-601 
Exemptions, persons privileged from arrest, 95-616 
Fingerprints and description taken on felony arrest, 80-2003 
failure to furnish information to state, officer’s salary withheld, 80-2004 
Force permitted, 95-602 
Indictment found, issuance of warrant, 95-1410 
“Magistrate” defined, 95-208 
Method of arrest, 95-602 ; 
Notice to appear, issuance, when authorized, form, failure to appear, 95-614 
Oral order for arrest, authority of magistrate, 95-208 
Peace officer, arrest by, 95-608 
assisting peace officer, powers of officer and duties of person commanded to aid 
officer, 95-609 
bail, acceptance of, 95-1103, 95-1104 
duties of officer, 95-604, 95-606 
release by officer of person arrested, when, 95-610 
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ARRESTS (Continued) 
Private person, when arrest by authorized, 95-611 
Radar arrest cases—See MOTOR VEHICLES, Radar arrests 
Roadblocks, arrest at, 95-618 
Search and seizure authorized as incident to arrest, 95-701 
Summons, issuance, when authorized, form, service, 95-612 
definition of summons, 95-601 
failure to appear, issuance of warrant of arrest, 95-613 
Time of making arrest, 95-607 
Warrant of arrest 
arrest without warrant, duties of peace officer, 95-606 
release by officer, when, 95-610 
bail, setting and accepting under warrant, 95-1104 
complaint, requirements for issuance and service of warrant, 95-603 
defective warrant, procedure, 95-605 
definition, 95-601 
duties of peace officer on arrest with warrant, 95-604 


ARTS COUNCIL 


Appointment and qualifications of members, 82-3602 
Biennial report to governer, 82-3606 

Chairman and vice-chairman of council, 82-3603 

Contracts for services and co-operative endeavors, 82-3608 
Creation of council, 82-3601 

Duties of council, 82-3606 

Executive committee, selection, functions, 82-3604 
Expenses of members, 82-3603 

Fund-raising drives, deposit and use of proceeds, 82-3609 
Gifts and donations, acceptance authorized, deposit and use, 82-3607 
Officers and employees, compensation, 82-3605 

Purpose of council, 82-3601 

Terms of members, 82-3603 


ASSAULTS 
Second degree, definition, penalty, 94-602 


ASSIGNMENT FOR BENEFIT OF CREDITORS 


Bulk Transfer chapter inapplicable to assignments, 87A-6-103 
Rules of civil procedure, application to proceedings, M. R. Civ. P., Rule 81 (a), Table A 


ASSIGNMENTS 

Accounts, assignments subject to Uniform Commercial Code, 87A-9-102—See also 
SECURED TRANSACTIONS 

Cause of action assigned, defenses available against assignee, 93-2802 

Claims against state, assignment of, 83-901 to 83-904 

Consumer loan act, wage assignments, 47-220 

Contract right assignments subject to Uniform Commercial Code, 87A-9-102—See also 
SECURED TRANSACTIONS 

Definition of term, 19-103 

Wage assignments excluded from Uniform Commercial Code, 87A-9-104 


ASSOCIATIONS 


Business trusts, 15-2501 to 15-2508—See BUSINESS TRUSTS 
Service of process on unincorporated associations, M. R. Civ. P., Rule 4D (2) 


ASSUMPTION OF RISK 
Affirmative defense, M. R. Civ. P., Rule 8(c) 


ATTACHMENT 


Affidavit filed to secure attachment before judgment, 93-4302 

Availability of remedy before and during action, M. R. Civ. P., Rule 64 

Compensation under occupational disease act exempt from, 92- 1329 

aac title covering goods, surrender or injunction required for attachment, 
Game wardens’ retirement benefits, exemption from attachment, 68-1420 

Investment securities, levy against, 93-4307 
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ATTACHMENT (Continued) 


Personal property subject to security interest, levy against, 93-4338 
Range livestock, method of taking possession, 93-4344 
filing of papers by county clerk, 93-4346 
Release of attachment of real property where no proceedings taken in action, 93-4331.1 
Sales under attachment validated despite defects, 93-5846 
Summons, attachment at time of issuance, 93-4301 


ATTACK 


Post-attack resource management, 77-1501 to 77-1508—See WAR, Resource Manage- 
ment 

Post-enemy-attack continuity in government, V, 46; 82-3801 to 82-3809—See WAR, 
Continuity in government 


ATTORNEY GENERAL 


ent niah of attorney general recorded by supreme court, M. R. App. Civ. P., Rule 

a 

Compromise and settlement of tort actions against state, power, 83-704 

Constitutional questions litigated, notice to and intervention by attorney general, 
M. R. Civ. P., Rule 24(c) 

Criminal investigator, 82-414 to 82-420—See CRIMINAL INVESTIGATOR 

Health department, legal advice to, 69-4111 

Oath of office recorded by supreme court, M. R. App. Civ. P., Rule 19(a) 

Occupational disease act, duties under, 92-1343 

Optometry board, representation in supreme court, 66-1315 

Salary, 25-501 

Securities act enforcement, 15-2021 

Teletypewriter communications system for law enforcement, 82-3901 to 82-3906—See 
LAW ENFORCEMENT TELETYPEWRITER COMMUNICATIONS 

Tort actions against state, responsibility for litigation on behalf of state, 83-704 

Water resources board, duties as legal adviser, 89-103 


ATTORNEYS 


Annual license tax, 93-2010 
disposition of moneys collected, 93-2011 
Arrest, attorneys privileged from arrest, when, 95-616 
Attorney as justice of the peace, practice of law, limitation, 16-3605 
Corporations for practice of law, 15-2101 to 15-2116—See PROFESSIONAL SERV- 
ICE,’ CORPORATIONS 
Criminal defendants, right to counsel, 95-1001 to 95-1006—See CRIMINAL PROCE- 
DURE, Counsel, right to 
Disbarment proceedings, witness fees in, 93-2020 
Examination and admission to bar 
fees for examination and admission, 93-2015 
per diem of examining board members, 93-2014 
Investment advice exempt from securities act, 15-2004 
Judicial officers, restrictions on practice of law by, 93-902 
Pleadings, signature, effect, M. R. Civ. P., Rule 11 
Real estate brokers’ act, exemption from, 66-1926 
Service of process on attorney required, M. R. Civ. P., Rule 5(b) 


AUCTION SALES 


Bond of auctioneer, terms, 66-204 
Bulk transfers at auction sale, procedure required for protection of creditors, 87A-6-108 
Completion of sale, 87A-2-328 
Memorandum of auctioneer binding bidder and seller, 66-202 
provisions not modified by Uniform Commercial Code, 87A-10-103 
Nonresident auctioneers, reciprocal privileges, 66-203.1 
Real estate brokers’ act, auctioneer’s acts exempt from, 66-1926 


AUTOPSIES 

Cases in which authorized, procedure, 69-5103 to 69-5196 

Coroner, authority to require autopsy, when, 95-802 
liability of mortuary or physician limited, 95-813 

Occupational Disease Act, autopsies under, 92-1318 
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B 
BAIL 
Amount of bail, how determined, 95-1110 
reduction or increase in amount, application for, 95-1111 
Appeal 
bail after conviction, 95-1109 
judge may admit defendant to bail, 95-1102 
reversal of judgment, bail exonerated or money refunded, 95-2430 
Arrest bond certificates, 95-1121 to 95-1123 
Arrests 
defendant taken to nearest judge to fix bail, 95-1105 
failure to comply with bail or recognizance, issuance of warrant, 95-1107 
peace officer, acceptance of bail, procedure, 95-1103, 95-1104 
sureties or surety company, arrest powers, 95-1115 
Attorney prohibited from furnishing bail, 95-1120 
Authority to admit to bail, persons authorized, 95-1102 
persons prohibited from furnishing bail, 95-1120 
Bailable offenses, 95-1108 
Conditions of bail bond, 95-1118 
Deposits of cash, stocks or bonds for bail, 95-1112 
Discharge of bail upon performance of conditions, 95-1116 
Discharge of defendant upon allowance and acceptance, 95-1102 
Forfeiture of bail, procedure, judgment, 95-1116 
disposition of judgment and execution, 95-1117 
Giving bail before another court or judge, duties of judge, 95-1105 
Guaranteed arrest bond certificates, 95-1121 to 95-1123 
Habeas corpus to obtain admission to, 95-2702 
discharge of person detained, 95-2713 
Initial appearance of arrested person, guys to inform of right to bail, 95-902 
Judge may admit defendant to bail, 95-1102 
Minor offenses, setting and accepting bail, 95-1103 
New trial, provisions for bail, 95-1119 
Not guilty judgment, defendant discharged from obligation of bail, 95-2202 _ 
Peace officer, acceptance of bail, procedure, 95-1103, 95-1104 
Purpose of bail, 95-1101 
Qualifications of bail, justification by sureties, challenge of bail or sufficiency of sureties 
95-1113, 95-1114 
Real estate as bail, amount required, 95-1112 
Recognizance, release authorized, duties of court, 95-1106 
Revocation of bail, 95-1111 
Substitution of bail, 95-1111 
Sureties or surety companies, how bail furnished, 95-1112 
Surrender of defendant, 95-1115 
Warrant of arrest, setting and accepting bail under, 95-1104 


BAILORS AND BAILEES 
Selling property unlawfully, 94-35-114 


BANKRUPTCY 

Bulk transfer sale chapter inapplicable to sale by trustee, 87A-6-103 

Discharge as affirmative defense, M. R. Civ. P., Rule 8(c 

Real estate brokers’ act inapplicable to trustees, 66- 1926. 

Uniform Commercial Code supplemented by general principles of law, 87A-1-103 


BANKS AND BANKING 
Accounts excluded from chapter on secured transactions, 87A-9-104 
Branch banks prohibited, 5-1028 
Uniform Commercial Code does not change law, 87A-10-103 
Capital stock required, amount and par value, 5-206 
Certification of check, effect, 87A-3-411 
Credit union provisions inapplicable to banks, 14-157 
Deposits and collections 
agency of collecting bank for owner of item, 87A-4-201 
agreements on applicable state law, restrictions on, 87A-1-105 
agreements to vary terms of chapter, 87A-4-103 
altered items 
customer’s duty to report to bank, 87A-4-406 
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BANKS AND BANKING (Continued) 


Deposits and collections (Continued) 
altered items (Continued) 
original amount, right to charge to depositor’s account, 87A-4-401 
waiver of defense against claim against prior parties, 87A-4-406 


authenticity of third-party documents presumed, 87A-1-202 
availability of deposits for withdrawal, time, 87A-4-213 

blanks left in item, bank’s right to charge as completed, 87A-4-401 
branch office treated as separate bank, 87A-4-106 


care required of collecting bank in collection and settlement, 87A-4-202 
charge-back against provisional settlement for uncollected items, 87A-4-212 
citation of Uniform Commercial Code chapter, 87A-4-101 
clearinghouse rules, effect on rights and liabilities, 87A-4-103 
commercial instrument payable through bank as authority to collect, 87A-3-120 
Commercial Paper chapter subject to Bank Deposits and Collections chapter, 
87A-3-103 
conflict between chapters of Uniform Commercial Code, 87A-4-102 
conflict of laws with respect to bank’s liability, 87 A-4-102 
corresponding banks, collecting bank not liable for defaults of, 87A-4-202 
course of dealing between parties, 87A-1-205 
cut-off hour for handling of items and making of entries, 87A-4-107 
damages for breach of warranty or engagement by collecting bank or customer, 
87 A-4-207 
damages for failure to exercise ordinary care, measure, 87A-4-103 
death of customer, effect on items in process of collection, 87A-4-405 
deferred posting permitted to payor bank, 87A-4-301 
definition of terms, 87A-4-104 
“collecting bank,” 87A-4-105 
“depositary bank,” 87A-4-105 
general definitions in Uniform Commercial Code, 87A-1-201 
index of definitions, 87A-4-104 
“intermediary bank,” 87A-4-105 
“payor bank,” 87A-4-105 
“presenting bank,” 87A-4-105 
“process of posting,” 87A-4-109 
“remitting bank,” 87A-4-105 
delay by payor bank in returning item, liability for, 87A-4-302 
delay permitted collecting bank in effort to secure payment, 87A-4-108 
destruction of item in transit, collecting bank not liable for, 87A-4-202 
direct transmission to payor authorized, 87A-4-204 
dishonor of item, bank’s liability when wrongful, 87A-4-402 
dishonor of paper tendered in remittance, collecting bank not liable, 87A-4-211 
documentary drafts 
dealing with goods by collecting bank following dishonor of draft, 87A-4-504 
delivery of documents to drawee on acceptance or payment, 87A-4-503 
dishonor of draft, duty of collecting bank to transferor, 87A-4-501, 87A-4-503 
lien of collecting bank on goods following dishonor of draft, 87A-4-504 
“on arrival” drafts, time for presentment, 87A-4-502 
presentment of draft and documents by collecting bank, 87A-4-501 


endorsement supplied by depositary bank for customer, 87A-4-205 
engagements of collecting bank and customer transferring item, 87A-4-207 
excuses for delay by conditions beyond control of bank, 87A-4-108 
extension of time permitted collecting bank in effort to secure payment, 87A-4-108 
Federal Reserve regulations and operating letters, effect on rights and liabilities, 
87A-4-103 
final settlement of item 
acts constituting final settlement, 87A-4-213 © 
time of final settlement by remittance instrument or authorization to charge, 
87 A-4-211 
foreign currency items, rate at which charged back on failure of collection, 
87A-4-212 
good faith required, 87A-1-203 
identification of transferor bank, sufficiency of agreed method, 87A-4-206 
incompetence of customer, effect on items in process of collection, 87A-4-405 
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BANKS AND BANKING (Continued) 


Deposits and collections (Continued) 
insolvency of collecting or payor bank, rights and preferences to item in process 
of collection, 87A-4-214 


insolvent banks, deposits accepted by, 5-803 

instructions from transferor of item, duty of collecting bank to follow, 87A-4-203 
loss of item in transit, collecting bank not liable for, 87A-4-202 

media of remittance acceptable by collecting bank, 87A-4-211 

order of posting of accepted or paid items, 87A-4-303 

overdraft, right of bank to charge to customer’s account, 87A-4-401 

“pay any bank” endorsement, etfect, 87A-4-201 

place of presentment of item to payor bank, 87A-4-204 

posting process, steps enumerated, 87A-4-109 


presentment of item by written notice to party to accept or pay, 87A-4-210 
promptness in sending item for collection, factors considered, 87A-4-204 
provisional nature of settlement given by collecting bank, 87A-4-201 
refund of provisional settlement for uncollected item, right of collecting bank to 
obtain, 87A-4-212 
reservation of rights by party while performing or accepting performance, 
87A-1-207 
restrictive endorsement not binding on intermediary or payor bank, 87A-4-205 
return by payor bank of item provisionally settled, 87A-4-301 
security interest of bank in collection item, 87A-4-208 
separate office treated as separate bank, 87A-4-106 
short title of Uniform Commercial Code chapter, 87A-4-101 
stop payment order 
duration of effectiveness of order, 87A-4-403 
items in process of collection, effect against, 87A-4-303 
loss from payment contrary to order, burden of proof, 87A-4-403 
opportunity to bank prior to action with respect to item, 87A-4-403 
subrogation of bank liable for loss to rights of other parties, 87A-4-407 
subrogation of bank liable on stop payment order to rights of other parties, 87A- 
suspension of payments by collecting or payor bank, rights in item in process of 
collection, 87A-4-214 
time after which bank not obligated to pay check, 87A-4-404 
time allowed for required actions, 87A-1-204 
collecting bank, time allowed to for action, 87A-4-202 
return of provisionally settled item by payor bank, 87A-4-301 
unauthorized signatures, customer’s duty to report to bank, 87A-4-406 
unpaid items, return to depositary bank by intermediary or payor bank, 87A-4-212 
usage of banks, effect on rights and liabilities, 87A-1-205, 87A-4-103 
value given by bank supporting status as holder in due course, 87A-4-209 
warranties of collecting bank and customer, 87A-4-207 
withdrawal of deposits, when available, 87A-4-213 


Directors, increase in number, 5-217 
articles of agreement to provide for increase, 5-201 
Dissolution of bank, when unclaimed distribution presumed abandoned, 67-2206—See 
also PROPERTY, Unclaimed property 
Drafts, power to accept, 5-1001 
Drive-in and walk-up facilities permitted, 5-1028 
Examination of bank, trust company or investment company, fee for, 5-908 
Holidays, when closing permitted, 19-107 
Insolvent banks 
priority of payment of debts, 5-1114 
restrictions on deposits accepted by, 5-803 
Investment advice, exemption from securities act, 15-2004 
Letters of credit, power to issue, 5-1001—See also LETTERS OF CREDIT 
Public funds, deposit by county, city and town treasurers, 16-2618 
Real estate loans, limitations on, 5-506 
Reserves, superintendent’s power to raise and lower reserves on demand deposits, 5-532 
Retail installment sales act 
compliance with provisions other than licensing required, 74-603 
license not required under, 74-603 
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BANKS AND BANKING (Continued) 


Nak ane procedure, application to special proceedings, M. R. Civ. P., Rule 81(a), 
able 
Securities exempt from securities act, 15-2013 
Special examination by state examiner, fee, 5-910 
Taxation. 
corporation license tax, state banks exempt until national banks taxable, 84-1501.4 
offices in more than one county, assessment and apportionment of tax, 84-4606 
Unclaimed deposits and funds, when presumed abandoned, 67-2202—See PROPERTY, 
Unclaimed property 
Unclaimed funds, disposition, 5-1117 


BARBERS AND BARBER SHOPS 


Apprenticeship and apprentice examination, 66-403, 66-409, 66-411 
Compensation of examining board members, 66-408 

Moneys received by examining board, deposit, 66-407 

Officers of examining board, 66-407 

Report of examining board, 66-408 


BASTARDY PROCEEDINGS 


Complaint to determine paternity, persons who may file, 93-2901-2 
Death of father, liability restricted to obligations accrued before, 93-2901-4 
Effective date of act, 93-2901-11 

Enforcement of financial obligations of father, 93-2901-2 

Judgment against father, form and persons to whom payable, 93-2901-7 
Jurisdiction of district court, 93-2901-5 

Limitation of actions for past obligations, 93-2901-3 

Married woman bearing child of another man, 93-2901-1 

Obligations of father defined, 93-2901-1 

Paternity determination on complaint, 93-2901-2 

Postponement of trial until after birth of child, 93-2901-6 

Reciprocal enforcement of support remedies, 93-2901-5 

Rules of civil procedure, application, M. R. Civ. P., Rule 81(a), Table A 
Security required of father for payment of judgment, 93-2901-8 
Uniformity of interpretation of act, 93-2901-10 

Venue of proceedings, 93-2901-9 


BEDDING 
Shoddy control, 69-4701 to 69-4707—See SHODDY 


BENEVOLENT ASSOCIATIONS 
See INSURANCE, Benevolent associations, 40-4901 to 40-4917 


BILLS OF EXCHANGE 
See COMMERCIAL PAPER, 87A-3-101 to 87A-3-805 


BILLS OF LADING 

Actions based on shipment, time and manner of institution regulated by terms of bill or 
tariff, 87A-7-309 

Altered bill enforceable according to original tenor, 87A-7-306 

Attachment of goods covered by bill, procedure required, 87A-7-602 

Authenticity of third-party documents presumed, 87A-1-202 

Care required of carrier, 87A-7-309 

Citation of Uniform Commercial Code chapter, 87A-7-101 

Claims based on shipment, time and manner of presentation regulated by terms of bill 
or tariff, 87A-7-309 

Commercial Paper chapter inapplicable to bills, 87A-3-103 

Conflicting claims to goods, carrier compelling interpleader, 87A-7-603 

Connecting carriers on through bills, liability, 87A-7-302 

Count of packages, duty of carrier, 87A-7-301 

Course of dealing between parties, application, 87A-1-205 

Damages for loss or injury to goods, limitation by terms of bill or tariff, 87A-7-309 
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BILLS OF LADING (Continued) 


Date on bill erroneous, liability of issuer for, 87A-7-301 
Defenses defeated by negotiation of bill, 87A-7-502 
Definition of terms, 87A-7-102 

general definitions in Uniform Commercial Code, 87A-1-201 
Delivery of goods by carrier 

destroyed bill, 87A-7-601 

good faith delivery exonerating carrier, 87A-7-404 

lien lost for voluntary delivery, 87A-7-307 

lien to be satisfied before delivery, 87A-7-403 

lost bill, 87A-7-601 

obligation of carrier to deliver, 87A-7-403 

persons who may require delivery, 87A-7-403 

stolen bill, 87A-7-601 

surrender of document required before delivery, 87A-7-403 
Description of goods guaranteed to issuer by shipper, 87A-7-301 
Destination bills, issuance, 87 A-7-305 
Destroyed bills, obtaining delivery of goods, 87A-7-601 
Diversion of goods on instructions of holder, 87A-7-303 

consignee’s interest defeated by diversion, 87A-7-504 
Duplicate bill, rights and liabilities of parties under, 87A-7-402 
Endorsement of bill 

default by carrier or previous endorser, endorser not liable for, 87A-7-505 

negotiation, when endorsement required for, 87A-7-501 

nonnegotiable bill, effect of endorsement, 87A-7-501 

transferee’s right to require necessary endorsement, 87A-7-506 


Federal law controlling over Commercial Code chapter, 87A-7-103 
Forwarder of freight issuing bill, rights and obligations of parties, 87A-7-503 
Good faith required, 87A-1-203 
Interpleader of conflicting claims to goods, 87A-7-603 
Irregularities in issue of bill, obligations of issuer unaffected, 87A-7-401 
Judicial process against goods covered by bill, procedure required, 87A-7-602 
Letter of credit requirements, law governing adequacy, 87A-7-509 
Lien of carrier 

charges covered by lien, 87A-7-307 

delivery of goods causing loss of lien, 87A-7-307 

delivery of goods, satisfaction of lien required for, 87A-7-403 

enforcement of lien, procedure, 87A-7-308 

persons against whom lien enforceable, 87A-7-307 

refusal to deliver goods causing loss of lien, 87A-7-307 

sale of goods to enforce lien, 87A-7-308 
Livestock injury, prior law not modified by Uniform Commercial Code, 87A-10-103 
Lost bills, obtaining delivery on, 87A-7-601 
Misdescription of goods, liability of issuer for, 87A-7-301 
Negotiability of bill, requirements for, 87A-7-104 

notice of arrival of goods, effect on negotiability of term requiring, 87A-7-501 
Negotiation of bill 

defenses defeated by negotiation, 87A-7-502 

delivery required for negotiation, 87A-7-501 

endorsement, when required for negotiation, 87A-7-501 

right of holder to require necessary endorsement, 87A-7-506 

formal requirements for negotiation, 87A-7-501 

rights acquired by holder to whom negotiation made, 87A-7-502 

sets of parts, negotiation of bill issued in, 87A-7-304 

title required by holder to whom negotiation made, 87A-7- 502 

warranties of negotiator, 87A-7-507 

intermediary delivering bill, 87A-7-508 

Nonreceipt of goods, liability of issuer for, 87A-7-301 
Overseas shipment of goods, form of bill required, 87 A-2-323 

bills issued in sets of parts, 87A-7-304 
Prior interest prevailing over interest represented by bill, 87A-7-503 
Reconsignment of goods on instructions of holder, 87A- 7-303 

consignee’s interest defeated by reconsignment, 87A-7-504 
Regulatory laws unimpaired by Uniform Commercial Code, 87A-10-103 - 

controlling over Commercial Code chapter, 87A-7-103 
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BILLS OF LADING (Continued) 


Reservation of rights by party while performing or accepting performance, 87A-1-207 
Sale contract requirements, law governing adequacy, 87A-7-509 
Sale of goods to enforce carrier’s lien, 87A-7-308 
Security interest in bill, means of perfection, 87A-9-304 
possession taken by secured party, 87A-9-305 
Seller of goods reserving security interest in goods shipped, 87A-2-505 
Sets of parts, liability on bills issued in, 87A-7-304 
“Shipper’s weight, load and count,” meaning and protection accorded issuer, 87A-7-301 
Short title of Uniform Commercial Code chapter, 87A-7-101 
Stolen bills, obtaining delivery of goods, 87A-7-601 
Stoppage in transit by seller of goods 
indemnification by seller for losses and expenses, 87A-7-504 
surrender of bill required, 87A-2-705 
Substitute bill issued at another place, 87A-7-305 
Through bills, responsibility for acts of connecting carriers, 87A-7-302 
Time allowed for required actions, 87A-1-204 
Transfer of bill 
_ endorsement necessary to title, right of transferee to require, 87A-7-506 
notification to carrier of transfer, adverse interest perfected before, 87A-7-504 
rights acquired by transferee, 87A-7-504 
sets of parts, negotiation of bill issued in, 87A-7-304 
title acquired by transferee, 87A-7-504 
warranties of transferor, 87A-7-507 
intermediary delivering bill, 87A-7-508 
Unaccepted delivery order, negotiation of bill defeating title based on, 87A-7-503 
Unauthorized issuance of bill, obligations of issuer unaffected, 87A-7-401 
Unknown goods, description on bill, 87A-7-301 
Usage of trade, application, 87A-1-205 
eth asn se receipt law, provisions included in but omitted from bills of lading law, 
87A-7-10 
Warranties by transferor of bill, 87A-7-507 
intermediary delivering bill, 87A-7-508 
Weighing of bulk freight, duty of carrier, 87A-7-301 
Wrongfully procured bill, when defeated by prior interest, 87A-7-503 


BIRTH 

Certificates of birth, 69-4413 to 69-4423—See VITAL STATISTICS, Birth certificates 

Judicial determination of date, application of rules of civil procedure to proceedings, 
MA ReGiv. P., Rule 8l(a), Table. A 


BOARDING HOMES 
County operation of home, 16-1037 

services provided at county-operated home, 16-1038 
Fraud, obtaining accommodations with intent to defraud, penalty, evidence of intent, 


94-1831 
Lease of county property for home, 16-1036 


BOARDS OF HEALTH 
Local boards of health, 69-4501 to 69-4509—See HEALTH, LOCAL BOARDS OF 
State board of health, 69-4103—-See DEPARTMENT OF HEALTH, Board of health 


BOILER INSPECTION 


Advisory committee on boiler rules, 69-1501 
New boiler installations, 69-1503 , 
Special boiler inspectors employed by insurance companies, appointment, 69-1501 


BOILERS 


Engineer’s license, fee, 69-1512 
annual renewal, 69-1516 
disposition of money, 69-1516 
fee for renewal, 69-1516 


BONDS AND UNDERTAKINGS 
Bail in criminal proceedings, 95-1101 to 95-1123—See BAIL 
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BONDS AND UNDERTAKINGS (Continued) 


Capitol improvement and repair bonds, 78-741 to 78-745—See STATE CAPITOL, 
Building improvement and repair 
City and town officers and employees 
adequacy of bond, determination, 6-603 
amount of bonds, 6- 602 
commission and commission-manager governments, 6-608 
companies authorized to write bonds, 6-604 
competitive bids to be sought, 6-602 
conditions in bond, 6-606 
form of bonds, approval, 6-605 
premiums, payment out of budget, 6-607 
purchase of bonds by council or commissioners, persons covered, 6-601 
County officers and employees, bonds covering 
amount of bonds, determination, 6-204 
adequacy supervised by state examiner, 6-205 
commissioners to purchase bonds, 6-203 
companies authorized to execute bonds, 6-206 
competitive bids to be sought, 6-204 
filing and recording, 6-208 
form of bonds, approval, 6-208 
group bonds permitted, 6-203 
conditions and signature of bonds, 6-209 
premiums, payment out of budget, 6-207 
County printing contract, bond of contractor, 16-1231 
Facsimile signatures of public officials—See PUBLIC OFFICERS AND. EM- 
PLOYEES, Facsimile signatures of public officials 
Fees of secretary of state for receiving and recording, 25-102 
Flood control bonds issued by counties and municipalities, 89-3312 
Industrial development bonds, 11-4103 to 11-4107—See INDUSTRIAL DEVELOP- 
MENT, Bonds 
Issuance, transfer, and registration of investment securities, 87A-8-101 to 87A-8-406— 
See INVESTMENT SECURITIES 


Limitation on indebtedness of cities, towns, townships, school districts or high school 
districts, XIII, 6 


Long-range building program bonds, 79-2201 to 79-2205—See STATE CAPITOL, 
Long-range building program financing 

Restaurant, bar and tavern wage protection bond, 41-2002 to 41-2010—See WAGES, 
Restaurant, Bar and Tavern Wage Protection Act 


State officers and employees, bonds furnished by 
amount of bonds, determination, 6-106 
companies authorized to write bonds, 6-107 
competitive bidding required, 6-106 
controller to purchase bonds, 6-105: 
form of bonds, approval, 6-105 
group bonds permitted, 6-105 
judicial officers exempt from general provision, 6-105 
legislative employees exempt from general provision, 6-105 
premiums, proration and payment, 6-108 
Wheat research and marketing, official bonds of division chief, deputy or assistant, 
3-2916—See AGRICULTURE 


BOULDER RIVER SCHOOL AND HOSPITAL 
See also STATE INSTITUTIONS 


Admissions to school 
application by parent or guardian, investigation and procedure, 80-2304 
application other than by parent or guardian, investigation and procedure, 80-2305 
availability of room, admission subject to, 80-2306 
records to accompany person admitted, 80- 2306 
residence requirement, 80-2303 
temporary admissions to school, 80-2307 
transportation costs paid by county, 80-2306 
Cost of support, payment by resident or responsible person, 80-1601 to 80-1604 
Discharge of persons from school, 80-2309 
Division of mental retardation, school i in, 80-2302 
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BOULDER RIVER SCHOOL AND HOSPITAL (Continued) 
Fishing by inmates, license not required, 26-202.1 
Industrial activities permitted, 80-1501 to 80-1503 
Location of school, 80-2301 
Management and control of school, 80-1401 et seq. 
Mental retardation center at Glendive 
capacity of center, 80-2311 
services provided, 80-2310 
supervision of center, 80-2312 
Purpose of school, 80-2301 
Residence required for eligibility for admittance, 80-2303 
Superintendent to manage school, 80-2302 
Temporary admissions to school, 80-2307 
Transfer of patients from other institutions 
children’s center, 80-2106 
Glendive center, 80-2312 
juvenile facilities under department of institutions, 80-2209 
Transfer of patients to Warm Springs state hospital or Galen state hospital, 80-2308 


BOUNTIES 


State bounty 
employment of salaried hunters and trappers from bounty funds, 46-1912 
expenditure of funds by livestock commission, 46-1903 
fraudulent claims under bounty law, penalty, 46-1915 
license money available for bounties, 46-1901 
sale of furs, skins and specimens, disposition of proceeds, 46-1904 
tax levy against livestock to provide moneys, 46-1914, 84-5214 


BOXING, SPARRING AND WRESTLING 


Report of ticket sales to athletic commission, 82-308 
State athletic commission, report to governor, 82-302 
Tax on‘gross receipts from exhibitions, payment and deposit, 82-308 


BREACH OF PROMISE 


Acts within state not to give rise to cause of action, 17-1203 
Cause of action abolished, 17-1202 

Litigation and threat of litigation prohibited, 17-1204 
Penalty for bringing action, 17-1206 

Settlements and compromises void, 17-1205 


BROKERS 
Securities brokers—See SECURITIES REGISTRATION, Broker-dealers 


BUILDING AND LOAN ASSOCIATIONS 


Accounts excluded from chapter on secured transactions, 87A-9-104 

Credit union provisions inapplicable to associations, 14-157 

Dissolution of association, when distribution presumed abandoned, 67-2206—See also 
PROPERTY, Unclaimed property 

Examination by state examiner, fee for, 5-909 

Real estate loans permitted, 7-113.1 

Securities exempt from securities act, 15-2013 

Special examination by state examiner, fee, 5-910 

Unclaimed deposits and funds, when presumed abandoned, 67-2202—See also PROP- 
ERTY, Unclaimed property 


BUILDINGS 


State-wide building construction standards, 69-2104 to 69-2120 
applicable to public places outside municipalities, 69-2107 
misdemeanor, 69-2119 
municipalities, 69-2112, 69-2116, 69-2117 
state building code council, 69-2106 

adoption of rules, 69-2111 
council’s powers, 69-2114 
injunctive powers, 69-2118 
judicial review, 69-2115 
state controller’s administrative duties, 69-2108, 69-2109 
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BULK TRANSFERS 


Agreements as to applicable state law, restrictions on, 87A-1-105 
Application of proceeds to debts of transferor, 87A-6-106 
Assignments for benefit of creditors not subject to chapter, 87A-6-103 
Assumption of debt by transferee exempting from Bulk Transfer chapter, 87A-6-103 
Auction sales, procedure required for protection of creditors, 87A-6-108 
Authenticity of third-party documents presumed, 87A-1-202 
Citation of Uniform Commercial Code chapter, 87A-6-101 
Commercial paper transferred in bulk transfer not held in due course, 87A-3-302 
Corporate reorganization proceeding not subject to chapter, 87A-6-103 
Course of dealing between parties, application, 87A-1-205 
Creditors entitled to protection under chapter, 87A-6-109 
Definition of terms, 87A-6-102 
general definitions in Uniform Commercial Code, 87A-1-201 
Equipment transfers, when subject to chapter, 87A-6-102 
Exemption of transfers from chapter, 87A-6-103 
Good faith required, 87A-1-203 
Judicial sales, chapter inapplicable to, 87A-6-103 
Lien foreclosure not subject to chapter, 87A-6-103 
Limitation of actions and levies by creditors, 87A-6-111 
List of creditors, preparation and filing or holding for inspection, 87A-6-104 
Manufacturers subject to chapter, 87A-6-102 
Merchandise enterprises subject to chapter, 87A-6-102 
Notice to creditors of transfer 
contents of notice, 87A-6-107 
delivery to creditors, means permitted, 87A-6-107 
persons to whom sent, 87A-6-107 
required for transfer to be effective against creditors, 87A-6-105 


beer good faith to particular creditors, credit to transferee or auctioneer for, 

Proceeds of sale, application to debts of transferor, 87A-6-106 

Schedule of property transferred, preparation and filing or holding for inspection, 
87A-6-104 

Security interest, creation is not bulk transfer, 87A-9-111 

Security transactions not subject to chapter, 87A-6-103 

Short title of Uniform Commercial Code chapter, 87A-6-101 

Statute of frauds applicable to sale of personal property other than goods and securi- 
ties, 87A-1-206 

Subsequent transfers by transferee with defective title, effect, 87A-6-110 

Time allowed for required actions, 87A-1-204 

Usage of trade, application, 87A-1-205 


BUREAU OF CRIMINAL IDENTIFICATION AND INVESTIGATION 


Assistance to local officers in establishing and maintaining local bureaus, 80-2006 

Co-operation with and assistance to law enforcement officers, 80-2002 

Co-operation with FBI and other states, 80-2005 ' 

Criminal record of person arrested for felony, information to law enforcement officer, 
80-2003 


Destruction of fingerprints and description on acquittal of person arrested, 80-2003 

Files of identification information, procurement and maintenance by bureau, 80-2002 

Fingerprints and other information to be furnished by law enforcement officers, 80-2003 
failure to provide information, salary withheld, 80-2004 

Institutions to furnish identification material for files, 80-2002 

Supervisor of bureau, appointment, 80-2001 

Warden of state prison to supervise bureau, 80-2001 


BUSINESS CORPORATION ACT 


Actions by and against corporations 
involuntary dissolution, commencement of action, 15-2289 
survival of remedy after dissolution, 15-2298 
Administration by secretary of state, 15-22-127 
Annual report of domestic and foreign corporations required 
contents of report, 15-22-118 
existing corporations, filing report required, 15-22-136 
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_ BUSINESS CORPORATION ACT (Continued) 


Annual report of domestic and foreign corporations required (Continued) 
failure to file, penalty, 15-22-125 
filing of report, 15-22-119 
fee, 15-22-121 
Appeal from ruling or decision of secretary of state, 15-22-129 
Application of act 
existing corporations, 15-22-136 
foreign and interstate commerce, 15-22-137 
Articles of dissolution—See Dissolution, articles of dissolution, below 
Articles of incorporation 
amendments 
certificate of amendment, issuance by secretary of state, 15-2256 
disapproval by secretary of state, appeal to district court, 15-22-129 
procedure to amend, 15-2253 
reorganization, amendment of articles, purposes, procedure, 15-2259 
right to amend, 15-2252 
vote of shareholders required, 15-2253 
class voting of amendments, 15-2254 
articles of amendment 
certificate of amendment issuance by secretary of state, 15-2256 
effect of certificate of amendment, 15-2257 
fee for issuance, 15-22-121 
contents, 15-2255 
execution by corporation, 15-2255 
filing of articles with secretary of state, 15-2256 
fee for filing, 15-22-121 


certificate of amendment, issued by secretary of state, effect, 15-2256, 15-2257 
contents, 15-2248 
definition, 15-2202 
disapproval by secretary of state, appeal to district court, 15-22-129 
fee for filing, 15-22-121 
filing with secretary of state, 15-2249 
foreign corporations, amendment to articles, filing, 15-22-109 
greater voting requirements, 15-22-132 
restated articles of incorporation, filing, certificate of restatement, issuance and 
effect of, 15-2258 
fees for filing, 15-22-121 
waiver of required notice, 15-22-123 


epee ae of shares, existing corporations, provisions for levying of assessment, 
-22-136 
Books and records, examination by shareholders, 15-2246 
Bylaws, adoption, amendment or repeal, 15-2225 
Capital 
amount of stated capital, determination of, 15-2219 
cancellation of reacquired shares, reduction of stated capital, 15-2262 
cancellation of redeemable shares, reduction of stated capital, 15-2261 
fee for filing statement of reduction of stated capital, 15-22-121 
reduction of stated capital, proposal, procedure, 15-2263 
“stated capital” defined, 15-2202 
surplus and reserves, 15-2264 


Certificate of incorporation, issuance by secretary of state, 15-2249 
effect of issuance, 15-2250 
fee for issuing, 15-22-121 
Consolidation—See Merger or consolidation below 
Corporate laws, application to business trust, 15-2508 
Definitions, 15-2202 
Directors 
classification of directors, 15-2235 
compensation, 15-2233 
consent to action taken without a meeting, 15-22-134 
elected at annual meeting of shareholders, 15-2234 
voting of shares, 15-2231 
executive and other committees, designation by board, authority, 15-2238 
liability of directors in certain cases, 15-2242 
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BUSINESS CORPORATION ACT (Continued) 


Directors (Continued) 
meetings 
consent to action taken without a meeting, 15-22-134 
minutes of proceedings, 15-2246 
notice of meeting, waiver, 15-2239, 15-22-133 
organization meeting, 15-2251 
place of holding, 15-2239 
quorum of directors, 15-2237 
number of directors, 15-2234 
qualifications, 15-2233 
quorum of directors, 15-2237 
removal of directors, 15-2236 
signing of false documents, penalty, 15-22-126 
survival of remedy after dissolution, 15-2298 
terms of office, 15-2234, 15-2235 
vacancies occurring in board, how filled, 15-2236 


Dissolution 
appeal from disapproval by secretary of state, 15-22-129 
articles of dissolution 
contents, 15-2285 
fee for filing, 15-22-121 
filing of articles, 15-2286 
tax clearance certificate, 15-2285 
attorney general, notice from secretary of state as to corporations subject to in- 
voluntary dissolution, 15-2288 
commencement of action and procedure, 15-2289 
bulk transfer chapter of commercial code inapplicable to sales, 87A-6-103 
ae of corporate existence to wind up affairs after dissolution, 15-2279, 
15-2298 
involuntary dissolution 
grounds, 15-2287 
liquidation proceedings—See Liquidation below 
notice to attorney general by secretary of state of corporations subject to dis- 
solution, 15-2288 
venue and process, 15-2289 
license tax for final year, liability for, 84-1511 
revocation of voluntary proceedings 
act of corporation, 15-2282 
consent of shareholders, 15-2281 
effect of statement, 15-2284 
execution of statement by officer of corporation, 15-2281, 15-2282 
statement of revocation, filing, 15-2283 
Small Business Tax Act option, agreement by shareholders to assume personal 
liability required, 84-1501.3 
statement of intent to dissolve 
consent of shareholders, 15-2276 
effect of statement, 15-2279 
execution by officers of corporations, 15-2277 
fee for filing, 15-22-121 
filing with secretary of state, 15-2278 
procedure after filing of statement, 15-2280 
survival of remedy after dissolution, 15-2298 
unclaimed distribution, when presumed abandoned, 67-2206 
voluntary dissolution 
act of corporation, 15-2277 
consent of shareholders, 15-2276 
incorporators, action to dissolve corporation which has not commenced busi- 
ness, 15-2275 
revocation of proceedings, fee for filing statement, 15-22-121 
statement of intent to dissolve, 15-2278 to 15-2280 
tax clearance certificate, 15- 2285 
Distributions from capital surplus, 15-2241 
liability of directors for unlawful distribution, 15-2242 
Dividends 
closing of transfer book and fixing record date, 15-2228 
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~ BUSINESS CORPORATION ACT (Continued) 
Dividends (Continued) 
corporations engaged in exploiting natural resources, payment out of depletion 
reserves, 15-2240 
cumulative dividends paid out of capital surplus, 15-2241 
declaration of by board of directors, 15-2240 
share dividends, 15-2240 
aides sae as share dividend, surplus transferred to stated capital as consideration, 
15-221 
unlawful declaration of dividends, liability of directors, 15-2242 
PE certificates and certified copies issued by secretary of state to be received, 
15-22-130 
Exchange of property or assets by corporation 
disposition of assets in other than regular course of business, 15-2272 
dissenting shareholders, right to dissent, 15-2273 
regular course of business, 15-2271 
Existence of corporation 
lees of corporate existence to wind up affairs after dissolution, 15-2279, 
15-2298 
expiration of existence, notice by secretary of state, 15-22-128 
unauthorized assumption of corporate powers, liability, 15-22-135 
Existing corporations continued, 15-22-136 
assessment of shares, provisions for levying of assessment, 15-22-136 
repeal of prior acts, effect, 15-22-139 


Expenses of organization, reorganization and financing, payment, 15-2220 
Fees 
authority of secretary of state to collect, 15-22-120 
filing documents and issuing certificates, enumeration of fees, 15-22-121 
license fees 
authority of secretary of state to collect, 15-22-120 
.domestic corporations, fees payable by, 15-22-123 
foreign corporations, fees payable by, 15-22-124 
miscellaneous charges of secretary of state, 15-22-122 
Foreign corporations 
hey hier Ue against corporation, effect of failure to obtain certificate of authority, 
Loa. 
admission of foreign corporation, 15-2299 
annual report required, contents, 15-22-118 
filing of report, 15-22-119 
ees of act to corporations heretofore authorized to do business in state, 
15-22-11 
articles of incorporation, amendment, filing, 15-22-109 
fee for filing copy of amendment, 15-22-121 
certificate of authority 
amended certificate, requirements for securing, procedure, 15-22-111 
application, fee for filing, 15-22-121 
fee for issuing amended certificate, 15-22-121 
application, contents, execution, 15-22-103 
filing of application, 15-22-104 
fee for filing application and issuance, 15-22-121 
failure to obtain certificate, effect, 15-22-117 
issuance of certificate, effect, 15-22-104, 15-22-105 
limitations on issuance, 15-2299 
required to transact business in state, 15-2299 
revocation of certificate of authority 
appeal from secretary of state, 15-22-120 
grounds, 15-22-114 
issuance of certificate of revocation, 15-22-115 
existing corporations, duty to file annual report, 15-22-136 
merger of foreign corporation authorized to do business in state, 15-22-110 
fee for filing copy of articles of merger, 15-22-121 
merger or consolidation of domestic and foreign corporations, procedure, 15-2270 
name of corporation 
change of name, 15-22-102 
reservation of right to exclusive use, 15-2208 
restrictions on contents of name, 15-22-101 
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BUSINESS CORPORATION ACT (Continued) 


Foreign corporations (Continued) 
powers of foreign corporation, 15-22-100 
registered agent required, 15-22-106 
change of registered agent, 15-22-107 
registered office required, 15-22-106 
change of registered office,.15-22-107 
service of process on foreign corporation, 15-22-108 
withdrawal of foreign corporation 
application for withdrawal, contents, 15-22-112 
filing of application, 15-22-113 
certificate of withdrawal, requirements for issuance, 15-22-112, 15-22-113 
fee for filing application and for certificate of withdrawal, 15-22-121 


Incorporation 
articles of incorporation—See Articles of incorporation above 
expenses of organization, reorganization and financing, payment, 15-2220 
organization meeting of directors, 15-2251 


Incorporators 
delivery of articles of incorporation to secretary of state, 15-2247 
dissolution of corporation that has not commenced business, 15-2275 
name and address to be included in articles of incorporation, 15-2248 
number, 15-2247 
organization meeting of directors, notice given by incorporators, 15-2251 


Invalidity of part of act, effect of, 15-22-140 

Leases of property of corporation 
disposition of assets in other than regular course of business, 15-2272 
regular course of business, 15-2271 


Liability of persons assuming to act as a corporation without authority, 15-22-135 
License fees, 15-22-123, 15-22-124 
authority of secretary of state to collect, 15-22-120 
Liquidation 
assets due unknown creditor or shareholder, deposit with state treasurer, 15-2297 
creditors, grounds for action for liquidation, 15-2290 
filing of claims and notice, 15-2293 
decree of dissolution 
effect of decree, 15-2295 
entry of decree by court, 15-2295 
filing of decree, 15-2296 
discontinuance of proceedings, 15-2294 
grounds for liquidation of assets and business of corporation, 15-2290 
jurisdiction of district courts, 15-2290 
procedure 
liquidation by court, 15-2291 
voluntary dissolution, 15-2280 - 
receivers 
appointment by court, 15-2291 
authority of receivers, 15-2291 
compensation, 15-2291 
expenses, payment from assets or proceeds of sales, 15-2291 
qualifications, 15-2292 
shareholders, grounds for action for liquidation, 15-2290 
Merger or consolidation 
appeal from disapproval by secretary of state, 15-22-129 
articles of merger or consolidation, contents, filing, 15-2268 
fee for filing, 15-22-121 
certificate of merger or consolidation 
fee for issuing, 15-22-121 
issuance by secretary of state, 15-2268 
operation and effect, 15-2269 
return to surviving or new corporation by secretary of state, 15-2268 
consolidation, procedure by board of directors, 15-2266 
dissenting shareholders, right to dissent, 15-2273 
filing of objections, payment for shares, procedure, 15-2274 


domestic and foreign corporations merger or consolidation of, procedure, 15-2270 
effect of merger or consolidation, 15-2269 
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_ BUSINESS CORPORATION ACT (Continued) 
Merger or consolidation (Continued) 
See artis authorized to do business in state, filing of articles of merger, 
merger, procedure by board of directors, 15-2265 
plan for merger or consolidation, 15-2265, 15-2266 
abandonment of plan, 15-2267 
approval by board of directors, 15-2265, 15-2266 
approval by shareholders, 15-2267 
subsidiary corporation, 15-2268 
vote of shareholders required, 15-2267 
subsidiary corporation, merger by, plan, 15-2268 
Mortgages, power to give 
disposition of assets in other than regular course of busness, 15-2272 
regular course of business, sale or mortgage of assets, 15-2271 
Name of corporation 
registration of name 
fee for registration, 15-2209 
procedure, 15-2209 
renewal of registration, 15-2210 
reservation of right to exclusive use, who may make, procedure, transfer, 15-2208 
fee for filing application, 15-22-121 
notice of transfer of reserved name, fee for filing, 15-22-121 
restrictions on contents of name, 15-2207 
Officers 
authority and duties prescribed by the bylaws, 15-2244 
election by board of directors, 15-2244 
removal of officers, 15-2245 
signing of false documents, penalty, 15-22-126 


Organization of corporation—See Incorporation above 
Penalties 
effect of repeal of prior acts, 15-22-139 
failure of corporation to file annual report, 15-22-125 
signing of false documents by corporate officers or directors, 15-22-126 


Pledges of assets by corporation 
disposition of assets in other than regular course of business, 15-2272 
regular course of business, 15-2271 

Powers of corporation 
acquisition and disposition of its own shares by corporation, 15-2205 
general powers enumerated, 15-2204 
ultra vires as a defense, 15-2206 


Pre-emptive rights of shareholders, 15-2224 
Purposes for which organization is allowed, 15-2203 
Receivers—See Liquidation, receivers above 
Redemption of stock 
cancellation of redeemable shares by redemption or purchase, 15-2261 
statement of cancellation, contents, filing, 15-2261 
restriction on redemption or purchase of redeemable shares, 15-2260 
voting redeemed shares, when prohibited, 15-2231 
Registered agent required, 15-2211 
change of registered agent, 15-2212 
statement of change, fee for filing, 15-22-121 
resignation of agent, 15-2212 
Registered office required, 15-2211 
change of registered office, 15-2212 
statement of change, fee for filing, 15-22-121 
Reorganization 
amendment of articles of incorporation, purposes, procedure, 15-2259 
bulk transfer chapter of commercial code inapplicable to sales, 87A-6-103 
expenses of reorganization, payment, 15-2220 
Repeal of prior acts, effect of, 15-22-139 
Reports 
annual report of domestic and foreign corporations required—See Annual report 
of domestic and foreign corporations required above 
' forms to be prescribed by secretary of state, 15-22-131 
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BUSINESS CORPORATION ACT (Continued) 


Reservation of power to amend, repeal or modify, 15-22-138 
Sale or mortgage of assets 
disposition of assets in other than regular course of business, 15-2272 
dissenting shareholders, right to dissent, 15-2273 
filing of objections, payment for shares, procedure, 15-2274 
regular course of business, 15-2271 


Secretary of state 
appeal from ruling or decision of secretary of state, 15-22-129 
articles of incorporation, filing, 15-2249 
articles of amendment, filing, 15-2256 
eee of redeemable shares, filing statement, issuance of duplicate original, 
15-2261 
cota of amendment of articles of incorporation, issuance, effect, 15-2256, 
15-225 
certificate of incorporation, issuance, 15-2249 
evidence, certificates and certified copies issued by secretary of state to be received, 
15-22-130 
fees and charges 
authority to collect, 15-22-120 
enumeration of fees for filing documents and issuing certificates, 15-22-121 
license fees, 15-22-123, 15-22-124 
miscellaneous charges, 15-22-122 


foreign corporations 
certificate of authority 
| amendment, procedure, 15-22-111 
issuance, 15-22-104, 15-22-105 
revocation, 15-22-114, 15-22-115 
merger, filing of articles, 15-22-110 
withdrawal, issuance of certificate, 15-22-112, 15-22-113 
forms for reports to be prescribed by secretary of state, 15-22-131 
involuntary dissolution, corporations, subject to notice to attorney general, 15-2288 
merger or consolidation of corporations 
issuance of certificate, 15-2268 
operation and effect, 15-2269 
subsidiary corporation, filing of articles, 15-2268 
notice of expiration of corporate existence, 15-22-128 
power to administer act, 15-22-127 
reorganization, amendment of articles, filing, issuance of certificate, 15-2259 
restated articles of incorporation, filing, certificate of restatement, 15-2258 
voluntary dissolution of corporation 
filing of articles of dissolution, 15-2286 
eeucn of voluntary proceedings, statement of revocation, filing, 15-2283, 
statement of intent to dissolve, filing with, 15-2278, 15-2279 
Service of process on corporation, 15-2213 
criminal offenses, service of summons, 95-615 
foreign corporations, 15-22-108 
Shareholders 
action against corporation, defense of ultra vires, 15-2206 
actions by shareholders, 15-2243 
consent to action taken without a meeting, 15-22-134 
definition, 15-2202 
dissolution of corporation 
act of corporation, vote of shareholders, 15-2277 
revocation of voluntary proceedings 
act of corporation, action by shareholders required, 15-2282 
consent of shareholders, 15-2281 
voluntary dissolution by consent of shareholders, 15-2276 
examination of books and records of corporation, 15-2246 
liability of subscribers and shareholders, 15-2223 


liquidation of assets and business of corporation, grounds for action, 15-2290 
meetings 


annual meeting, 15-2226 
closing of transfer books, 15-2228 
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BUSINESS CORPORATION ACT (Continued) 


Shareholders (Continued) 
meetings (Continued) 
consent to action taken without a meeting, 15-22-134 
minutes of proceedings, 15-2246 
notice of meetings, 15-2227 
waiver of notice, 15-22-133 
place of holding, 15-2226 
quorum, 15-2230 
record date, fixing of, 15-2228 
special meetings, 15-2226 
voting list, 15-2229 
merger or consolidation, rights of dissenting shareholders, 15-2273, 15-2274 
pre-emptive rights of shareholders, 15-2224 
sale or exchange of assets, rights of dissenting shareholders, 15-2273, 15-2274 
survival of remedy after dissolution, 15-2298 
voting list, 15-2229 
voting of shares—See Voting powers of shareholders below 
Shares—See Stock below 
Short title of act, 15-2201 


Stock 
authorized shares, 15-2214 
cancellation of shares 
fee for filing statement of, 15-22-121 
reacquired shares, cancellation of, procedure, effect, 15-2262 


redemption or purchase, cancellation of redeemable shares, procedure, effect, 
15-2261 


certificates representing shares 
form and contents, 15-2221 
fractional shares, issuance of certificates for, 15-2222 
scrip, issuance for fractional shares in lieu of certificate, 15-2222 


classes, division into classes authorized, 15-2214 
series, issued of preferred or special classes in series, 15-2215 


consideration for shares, 15-2217 
money, other property, labor or services, 15-2218 
payment of the consideration, 15-2218 
promissory notes and future services do not constitute payment, 15-2218 


convertibility of shares, limitation on provisions relating to, 15-2214 
corporation’s right to acquire and dispose of its own shares, 15-2205 
fractional shares, issuance of certificates for, 15-2222 
payment for shares 

calls for payment, 15-2216 

consideration for shares, 15-2217 

may be money, other property, labor or services, 15-2218 
default in payment, procedure for collection of amount due, 15-2216 
promissory notes and future services do not constitute payment, 15-2218 


preferred or special classes, authority of corporation to issue, provisions relating 
to, 15-2214 
issuance in series, 15-2215 


reacquired shares, cancellation, procedure, effect, 15-2262 
redeemable shares—See Redemption of stock above 
scrip, issuance for fractional share in lieu of certificate, 15-2222 
series of shares 
fee for filing statement of establishment of series, 15-22-121 
issuance of preferred or special classes in series, 15-2215 
subscription for shares 
calls for payment, 15-2216 
default in payment, procedure for collection of amount due, 15-2216 
liability of subscribers, 15-2223 
treasury shares 
consideration, 15-2217 
voting of prohibited, 15-2231 
voting of shares—See Voting powers of shareholders below 
Stockholders—See Shareholders above 
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BUSINESS CORPORATION ACT (Continued) 


Stock rights and options, 15-2218 
Subsidiary corporations, merger, 15-2268 
Surplus and reserves, 15-2264 
Transfer books 
closing of transfer books and fixing record date, 15-2228 
voting list, preparation by officer having charge of books, damages for failure to 
prepare list, 15-2229 


Treasury shares, voting of prohibited, 15-2231 
Ultra vires as a defense, 15-2206 
Unauthorized assumption of corporate powers, 15-22-135 
Voting powers of shareholders 
amendments to articles of incorporation 
class voting on amendments, when holders entitled to vote as a class, 15-2254 
vote by shareholders, 15-2253 
authorized vote of each outstanding share, 15-2231 
corporation-owned shares, voting prohibited, 15-2231 
cumulative voting authorized, 15-2231 
fiduciaries, voting of shares, 15-2231 
greater voting requirements in articles of incorporation to control, 15-22-132 
merger or consolidation, vote of shareholders required, 15-2267 
pledged shares, voting powers of shareholder or pledgee, 15-2231 
proxies, 15-2231 
quorum at meetings, 15-2230 
receivers, voting of shares standing in name of, 15-2231 
redeemable shares, when not entitled to vote, 15-2231 
trust, creation of voting trust authorized, 15-2232 
voting list, 15-2229 
Waiver of notice requirements, 15-22-133 


BUSINESS TRUSTS 


Classifications of business trusts, 15-2502 
Commencement of business, when authorized, 15-2504 
Corporate laws, application to business trust, 15-2508 
Definition, 15-2501 
Domestic business trust 
certificate of organization, 15-2504 
definition, 15-2502 
required filings with the secretary of state, 15-2504 
trust agreement, filing with secretary of state, 15-2504 
amendments to trust instrument, 15-2505 
construction of instrument, 15-2506 
terms and conditions of instrument, binding effect, 15-2506 
Foreign business trusts | 
definition, 15-2502 
license to do business in state, when issued, 15-2504 _ 
required filings with the secretary of state, 15-2504 
trust agreement, filing with secretary of state, 15-2504 
amendments to trust instrument, 15-2505 
binding effect of terms and conditions of instrument, 15-2506 
construction of instrument, 15-2506 
I‘orm of association authorized, 15-2503 
Powers and authority of business trusts, 15-2506 
Secretary of state 
certificate of organization, issuance to domestic business trust, 15-2504 
copies of trust agreements, filing with secretary of state, 15-2504 
amendments to trust instrument, 15-2505 


license to foreign business trust to do business in state when is 
: sued, 15-2504 
Taxation of business trust, 15-2507 : 


BUTCHERS AND MEAT PEDDLERS 


Inspection and marking of hides of slaughtered cattle 
emergency or custom slaughter without live inspection, 46-503 
livestock sanitary board inspection in lieu of sheriff’s inspection, 46-503 
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BUTCHERS AND MEAT PEDDLERS (Continued) 

Meat markets, 27-611 to 27-625—See FOOD AND DRUGS, Food service establish- 
ments 

ene exempted from procuring license for having meat inspected or stamped, 


Cc 


CAMPGROUNDS 
See TOURIST CAMPS, 69-5601 to 69-5607 


CAPITAL PUNISHMENT 

Appeals, stay of execution, 95-2406 

Execution of death sentence, procedure, 95-2303 

Mental fitness of defendant, determination of, proceedings, 95-2304, 95-2305 
Pregnant female, proceedings, 95-2306, 95-2307 


CAREY LAND ACT BOARD 

Fund abolished, 79-416 

Money and appropriations transferred to water conservation board, 89-103.6 
Powers transferred to water conservation board, 89-103.4 

Records and property transferred to water conservation board, 89-103.5 


CARRIERS 
Common carrier contract modifying carrier’s rights and duties, effect, 8-709 
Motor carriers 

interchange of equipment, 8-103.2 

lease of power equipment, 8-103.1 

lease of railroad commission certificate, 8-103.3 


Pipeline carriers, 8-201 to 8-207, 8-209, 8-210—See PIPELINES 


CEMETERIES 
Rules of civil procedure, application to special proceedings, M. R. Civ. P., Rule 81(a) 
Table A 


CENTER FOR THE AGED 

Convalescent release of patients, 80-2503 

Cost of support, payment by resident or responsible person, 80-1601 to 80-1604—See 
STATE INSTITUTIONS, Cost of support of residents 

Discharge of patients, 80-2503 

Industrial activities permitted, 80-1501 to 80-1503—See STATE INSTITUTIONS, 
Industrial activities permitted 

Location of center, 80-2501 

Management and control of center, 80-1401 to 80-1409—See STATE INSTITU- 
TIONS, Department of institutions 

Purpose of center, 80-2501 

Transfer of patients to and from other institutions, 80-2502 

Galen state hospital, 80-1703 


CENTRAL PAYROLL SYSTEM 
See SALARIES, Central payroll system, 25-507.1 to 25-507.10 


CERTIORARI 


Real estate commission, writ of district court for appeal from, 66-1939 
Rules of civil procedure, application to proceedings, M. R. Civ. P., Rule 81(a), Table A 
Supreme court proceedings, M. R. App. Civ. P—See SUPREME COURT, Original 


proceedings in supreme court 


CESSPOOLS 
Cleaning of cesspools, 69-5401 to 69-5408—See SANITARY LICENSEES 


CHANGE OF NAMES 
Rules of civil procedure, application to proceedings, M. R. Civ. P., Rule 81(a), Table A 
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CHANGE OF VENUE 


Procedure for change in civil cases, M. R. Civ. P., Rule 12(b) 
Procedure for change in criminal cases, 95-401, 95- 1710 
justices’ and police courts, 95-2003 


CHECKS 
See COMMERCIAL PAPER, 87A-3-101 to 87A-3-805 


CHILDREN AND MINORS 


Abandonment of child as felony, 94-304 
Abuse of children, reports required of physicians and others, 10-902 
evidentiary use of report not subject to privilege, 10-905 
immunity from liability of person making report, 10-904 
investigation and prosecution by county officials, 10-903 
policy declaration, 10-901 
Apprehending children and holding them in custody, 10-608.1 
Assistance payments, payment to interested person other than original recipient, 
71-509 
Borrowing of money for educational expense, capacity of minors, 64-106.1 
Causing, contributing to or permitting law violations by children, penalty, 10-617 
Consent by minors to medical or surgical care 
minor who is, or professes to be, married, pregnant or afflicted with venereal 
disease, consent valid, 69-6101 
divulgence of information by physician, 69-6102 
immunity of hospital, public clinic or physician, 69-6105 
‘surgery not directly connected with pregnancy not included, 69-6104 
Correctional facilities, establishment, control and management by department of in- 
stitutions, 80-1410 to 80-1412—See STATE INSTITUTIONS, Juvenile facilities 
Day care facilities, licensing and regulation, 10-801 to 10-811—See DAY CARE 
FACILITIES 
school districts for child care institutions, 75-5501 to 75-5508—See SCHOOLS, 
School districts, child care institution 
Delinquent children 
commitment to state institution, form of order, 10-612 
definition, 10-602 
jury trial rights, 10-604.1 
petitions, 10-605.1 
preliminary inquiry, 10-605.1 
reception and evaluation center, authority to commit to, 10-611.1 
Dependent and neglected children 
commitment or other disposition of child, 10-509 
cost of care and maintenance 
hearing and order requiring parent to pay, 10-507 
investigation of ability of parents to pay, 10-506 
state and county payments of cost, 10-524 
suspension of sentence on giving of bond by responsible person, 10-512 
hearing on disposition of child, 10-504 
Firearms, permitting use by minors prohibited, 94-3579 
Galen state hospital, juvenile reception and evaluation center, 80-1704 
Health information given to state department or medical association, privilege, 69-4115 


Illegitimate children, support obligations of father, 93-2901-1 to 93-2901-11—See 
BASTARDY PROCEEDINGS 


Interstate compact on juveniles 
additional procedure for return of runaway juveniles, 10-1006 
administrator, 10-1002 
financial obligations, discharge, 10-1004 
ratification, text, 10-1001 
responsibilities of state departments, agencies and officers, 10-1005 
supplementary agreements by compact administrator, 10- 1003 
Lewd and lascivious acts upon children, penalty, 94- 4106 
Neglect of child, report required, 10- 001 to 10-905—See Abuse of children above 
Nonsupport as felony, 94-304 . 
Nutrition program in schools, 75-4801 to 75-4809—See SCHOOLS, School lunches 
Phenylketonuria test required at birth, 69-4116 
Representation in actions by and against, M. R. Civ. P., Rule 17(c) 
Service of process on minors, M. R. Civ. P., Rule 4D (2) 
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CHILDREN AND MINORS (Continued) 


Unlawful operation of motor vehicle by child under 18 
court learning of unlawful operation, action which may be taken after hearing 
or investigation, 32-21-165 
exclusive jurisdiction of district court, 32-21-163 
impounding of vehicle, when, 32-21-163 
penalty, 32-21-163 
summoning of child, 32-21-164 


CHILDREN’S CENTER 


Commitment of child to center, records to accompany child, 80-2103 
Cost of support, payment by resident or responsible person, 80-1601 to 80-1604—See 
STATE INSTITUTIONS, Cost of support of residents 
Discharge of child from center, 80-2104 
Fishing by inmates, license not required, 26-202.1 
High school students attending Twin Bridges, state payments for, 75-4230 
Incorrigible child, commitment to vocational school or industrial school, 80-2105 
Industrial activities permitted, 80-1501 to 80-1503—See STATE INSTITUTIONS 
Industrial activities permitted 
Location of center, 80-2101 
Management and control of center, 80-1401 to 80-1409—See STATE INSTITU- 
TIONS, Department of institutions 
Medical examination before commitment of child to center, 80-2103 
Mentally ill or retarded child, transfer to state hospital or state training school and 
hospital, 80-2106 
Purpose of center, 80-2101 
Superintendent to manage center, 80-2102 
Transfer of children to other institutions 
Boulder river school and hospital, 80-2106 
juvenile facilities of department of institutions, 80-2105 
Warm Springs state hospital, 80-2106 
Truants, commitment to center, 75-3002 
University aid to children resident at center, 80-2107 


CHIROPODISTS 


Compensation of board members, 66-608 

Corporations for practice of chiropody, 15-2101 to 15-2116—See PROFESSIONAL 
SERVICE CORPORATIONS 

Disability insurance, freedom of choosing physician under disability insurance, 40-4108 

scope of practice not enlarged, 40-4109 

Examination of applicants for license, 66-603 

Expenses of board of examiners, payments, 66-608 

Moneys collected by board, disposition, 66-607 

Reciprocal license without examination, fee, 66-603 


CHIROPRACTORS 


Corporations for practice of chiropractic, 15-2101 to 15-2116—See PROFESSIONAL 
SER VICEvCORPORATIONS 

Disability insurance, freedom of choosing physician under disability insurance, 40-4108 

scope of practice not enlarged, 40-4109 

License applicants, examination, 66-506 

Moneys received by board of examiners, disposition and use, 66-513 

Per diem of members of board of examiners, 66-513 

Report of board of examiners, 66-513 


CHURCHES 

Religious corporation sole, 15-2401 to 15-2413—See RELIGIOUS CORPORATION 
SOLEZAGSH 

Sanitary inspections and correction of conditions by boards of health, 69-4118 


CIGARETTE SALES 


Actions for enforcement of act, 51-313 

Competitive pricing in good faith permitted, 51-308 
Contracts in violation of law void, 51-309 

Damage actions for violation of act, 51-313 
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CIGARETTE SALES (Continued) 
Definition of terms, 51-303 
Enforcement powers of board of equalization, 51-314 
Hearings by board on violations of act, 51-314 
Injunction to prevent violations of act, 51-313 
Judicial review of board actions, 51-314 
Legislative findings, 51-301 
Licenses and permits, revocation or suspension for violations of act, 51-314 
Penalty for violations, 51-304 
Policy of state, 51-301 
Price-cutting as evidence of intent to injure competitor, 51-304 
Rules and regulations for enforcement of act, 51-314 
Sales below cost prohibited, 51-304 
clearance sales exempt, 51-307 
combination sales, determination of cost in, 51-306 
competitive pricing exempt, 51-308 
concealment of true cost as bearing on good faith, 51-310 
customary trade practices as evidence of cost, 51-310 
damaged merchandise, sale exempt, 51-307 
definitions of cost, 51-303 
fiduciary sales exempt, 51-307 
isolated transactions exempt, 51-307 
judicial sales exempt, 51-307 
liquidation sales exempt, 51-307 
promotional merchandise not considered in cost, 51-310 
purchases outside ordinary trade channels not considered in determining cost, 
51-311 
survey evidence, use in determining cost, 51-312 
wholesalers, definition of cost in sales between, 51-305 


Short title of act, 51-302 


Surveys to determine lowest cost, 51-312 
competitive prices, use of survey in determining, 51-308 


Unlawful practices enumerated, 51-304 


CITIES AND TOWNS 


Airports, establishment, 1-801 to 1-803—See AERONAUTICS, City and county 
establishment of airports 
Aldermen 
residence requirements for eligibility, 11-714 
salaries, 11-725 
All-purpose exclusive tax levy, 84-4701.1 to 84-4701.66—See TAXATION, Levy of 
taxes, all- -purpose exclusive levy 
Ambulance service 
establishment authorized, 69-3601 
joint service authorized, 69-3601 
methods of operation, 69-3602 
previously existing service unaffected, 69-3603 
Annexation of contiguous platted tracts or other parcels of land, procedure, 11-403 
Bonds, official 
adequacy of bond, determination, 6-603 
amount of bonds, 6-602 
commission and commission-manager governments, 6-608 
companies authorized to write bonds, 6-604 
competitive bids to be sought, 6-602 
conditions in bond, 6-606 
form of bonds, approval, 6-605 
premiums, payment out of budget, 6-607 
purchase by council or commissioners, persons covered, 6-601 
Bridges within municipalities, construction and maintenance, 32-2902 
police regulation, 32-2905 
City attorney, salary, 11-729 
City-county building, acquisition or construction authorized, 11-4201 
bonding authority undiminished, 11-4203 
contracts between city and county, 11-4202 
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CITIES AND TOWNS (Continued) 
Clerk, salary, 11-731 


Commission-manager plan of government 
compensation of commissioners and mayor, 11-3248 
primary election for commissioners, 11-3215 
Contracts 
advertising, letting of, 11-1202 
awarding, 11-1202 
emergency contracts, when authorized, 11-1202 
exemptions from act, 11-1202 
installment payments, 11-1202 
preference to Montana bidders 
federal aid projects exempt, 82-1926 
percentage differential, 82-1924 
provision in contracts for preference to Montana materials and labor, 82-1926 
residence, definition, determination of, 82-1925, 82-1925.1 
submission to electors at election, when required, 11-1202 
County road machinery, use permitted, 32-2807 
Deposit of public funds by treasurer, 16-2618 
Disaster emergency tax, city-county 
council meeting, 11-4303 
definitions, 11-4301 
determination of disaster, resolution of disaster committee, 11-4302 
levy of tax to cover expenses, 11-4305 
resolution stating emergency, 11-4304 
surplus held in separate fund, 11-4306 
Ditches, municipal regulation, 11-4001 to 11-4006 
declaration of nuisance, 11-4002 
investigative powers of governing body, 11-4003 
irrigation ditches exempt, 11-4006 
notice to close and fill ditch, 11-4004 
protective devices, owner providing, 11-4005 
purpose of act, 11-4001 
Elections 
registration of electors, 11-715 
residence requirements for electors, 11-716 
Employees, hours of work of salaried personnel, 59-510(2) 
Examination by state examiner, fees, 5-905 
Examination of accounts by state examiner, 82-1008 
Fire codes, adoption authorized, 11-1102 
Fire departments 
fire department relief associations 
investment of surplus funds, 11-1914 
pensions payable 
disability pension, 11-1926 
service pension, 11-1925 
widows’ and orphans’ pensions, 11-1927 
premium tax collected from insurers 
amount of tax, 11-1919 
estimates of payments into treasury fund, 11-1920 
payment by state treasurer, 11-1921 
risk covered by taxable premiums, 11-1919 
tax levy for disability and pension funds, 11-1912 
mutual aid agreements authorized, 11-1901 
wages of firemen, longevity pay requirement based on statutory minimum, 
11-1932.1 
Fire protection in unincorporated towns 
disability and insurance benefits of firemen 
administration of act by industrial accident board, 11-2026 
allowance and payment of claim by industrial accident board, 11-2025 
benefits allowable, 11-2023 
claims for compensation, filing and procedure, 11-2024 
earnings of money in earmarked revenue fund, 11-2028 
payment of claims, 11-2025 
premium tax paid into earmarked revenue fund, 11-2030 
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CITIES AND TOWNS (Continued) 


Fire protection in unincorporated towns (Continued) 
disability and insurance benefits of firemen (Continued) 
qualification for benefits, 11-2023 
reports to governor by retirement system, 11-2029 
fire districts 
change of boundaries, 11-2008 
contracts with cities and towns and private services for fire protection, 11-2008 
creation, 11-2008 
dissolution, 11-2008 
trustees, 11-2010 
powers, 11-2010 
fire insurance premium tax deposited into volunteer fireman’s compensation fund, 
amount, 11-2030 
mutual aid agreements, 11-2010 
premium tax paid into earmarked revenue fund, 11-2030 
training program conducted by chief, 11-2007 


Flood control, 89-3301 to 89-3313—See FLOOD CONTROL AND WATER 
CONSERVATION 

Group insurance for officers and employees, 11-1024 

Health, board of, 69-4501 to 69-4509—See HEALTH, LOCAL BOARDS OF 

Highways bypassing municipality, consent of governing body required, 32-1628 

Highways through municipality, cost of construction and maintenance, 32-1627 


Indebtedness 
electors at elections concerning 
persons entitled to vote, 11-2310 
registration, 11-2310 
extraordinary levies to pay bonded indebtedness, 84-4701.6 
form and execution of bonds, 11-2316 
limitation on incurring, XIII, 6 
power to incur, 11-966 
purposes for which indebtedness may be incurred, 11-966 
Industrial development projects, 11-4101 to 11-4110—See INDUSTRIAL DEVELOP- 
MENT 
Interlocal co-operation, 11-4401 to 11-4416; 16-4901 to 16-4904—See INTERLOCAL 
CO-OPERATION 
rh ae of surplus bonds in warrants, government securities and bank deposits, 
11- 


Limitation on indebtedness, XIII, 6 
Mayor 
qualifications for office, 11-710 
salary, 11-725 
Mental health facilities, establishment by division of mental hygiene, 80-2406 
Motor vehicle yards, power to regulate, 11-918 
Officers, residence requirements, 11-713 
Off-street parking facilities 
acquisition and construction, power of municipality, 11-986 — 
funding or refunding bonds, 11-3721 
indenture for security of bonds, 11-3714 


Open meetings of public agencies 
legislative intent, 82-3401 
meetings to be open, exceptions, 82-3402 
minutes to be available for public inspection, 82-3403 
Open-space land, 62-601 to 62-609—See PARKS 
Ordinances, technical codes, adoption by reference, 11-1102 
Parks, donation of county land for, 16-1131 
Planning and zoning—See PLANNING AND ZONING 
Plats and surveys, vacation of recorded plat, 11-616 
Police department 
appointment of commission in third class cities, when required, 11-1804.1 
appointment of persons to do police duty who are not members of police depart- 
ment, authority of mayor, 11-1806 
discharge of policemen in third class city when police commission established, 
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- CITIES AND TOWNS (Continued) 


Police department (Continued) 
fingerprints taken on felony arrest, 80-2003 
salary of officer withheld on failure to furnish information, 80-2004 
fund for payment of officers on reserve list, 11-1823 
tax levy, 11-1823 
identification bureaus, assistance by state bureau in establishing, 80-2006 
law enforcement teletypewriter communications committee, membership of chiefs 
of police, 82-3902 
qualifications, enumeration of qualifications of policemen, 11-1814 
state payments to municipalities with police departments 
amount of annual payment, 11-1834 
insurance premium tax as source of payments, 11-1835 
retirement reserve fund, credit of payments to, 11-1836 
use of funds in municipalities not subject to retirement law, 11-1837 
suspension of policemen by mayor or chief of police 
appeal, 11-1806 
authority, 11-1806 
limitation on length of suspension, 11-1806 
wages of members, longevity pay requirement based on statutory minimum, 
11-1832.1 
Police judge, salary, 11-726 
Post-enemy-attack, continuity in government, V, 46; 82-3801 to 82-3809—See WAR, 
Continuity in government 
Property transactions with county or political subdivision, 11-964.1, 11-964.2 
counties authorized to transact, 16-1007.1, 16-1009.1 
Records of fiscal transactions, destruction after period of years, 59-516 
Retirement act applicable on application by employee, 68-301 
Revenue bonds 
advertisement of bond issue, 11-2404 
authorization of bond issue, 11-2404 
definition of terms, 11-2402 
election to authorize bond issue, 11-2404 
negotiability of bonds, 11-2404 
refunding revenue bonds, terms, issue, and disposition of proceeds, 11-2414 
terms of bonds, 11-2404 


Road fund, sources, disposition and use, 53-122 
flood control project, use for, 89-3308 


Rules of civil procedure, application to special statutory proceedings, M. R. Civ. P., 
Rule 81(a), Table A 
Service of process on cities and towns, M. R. Civ. P., Rule 4D(2) 
Sidewalks, curbs and gutters, construction without improvement district, 11-2226 
Soil and water conservation districts 
appointment of supervisors, 76-107 
definition of municipality as “land occupier,” 76-103 
Special examination by state examiner, fee, 5-910 
Special improvement districts 
bonds and warrants 
form, 11-2231 
provisions, 11-2231 
redemption, 11-2231 
refunding of revenue bonds, 11-2218 
revenue bonds for water and sewer systems, 11-2218 
signing, 11-2231 
investment of interest and sinking fund moneys, 11-2288 
notice of resolution of intention, contents, persons to whom given, 11-2204 
off-street parking and pedestrian malls 
assessments and bonds, 11-2214.2 
authority to create improvement districts, 11-2201 
bonds, authority to issue, 11-2214.1 
leasing of real property, 11-2214.4 
payment of assessments, 11-2214.3 
resolution of intention, publication and adoption, 11-2214.5 
purposes for which authorized, 11-2202 
warrants and bonds, form, 11-2231 
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CITIES AND TOWNS (Continued) 
Taxation, all-purpose exclusive levies authorized, 84-4701.1 to 84-4701.6 
Tax levy to pay flood control indebtedness, 89-3312 
ce aie Cities, appointment of police commission upon request of policemen, 
11-1804.1 
Treasurer, salary, 11-728 
Urban renewal law 
“agency” defined, 11-3901 
annual report of urban renewal agency, 11-3916 
bidding upon disposition of real property, 11-3909 
“blighted area” defined, 11-3901 
blighted areas, finding of public interest in, 11-3902 
bonds 
bonds issued do not constitute an indebtedness within meaning of constitu- 
tional or statutory debt limitations, 11-3910 
definition, 11-3901 
general credit of municipality not to be pledged, 11-3910. 
payment, 11-3910 
power to issue, 11-3910 
resolution authorized, 11-3910 
sale, terms, 11-3910 


bonds as legal investments, 11-3911 
borrowing power, 11-3907 
clearance and redevelopment of blighted areas, inclusion in program, 11- ved 
“clerk” defined, 11-3901 
contract powers of municipality, 11-3907 
cooperation by other public bodies, 11-3913 
definitions, 11-3901 
disclosure of interest in property within area, duty of public officers, 11-3918 
discrimination because of race, creed, color or national origin prohibited, 11-3917 
election, submission to electors for approval of plan, 11-3906 
eminent domain 
compensation, 11-3908 
power of municipality, 11-3908 


exercise of powers by municipality itself or by agency or department or other 
officers, 11-3915 

fair value in sales or leases by municipality, 11-3909 

“federal government” defined, 11-3901 

findings required before exercise of powers, 11-3905 

interest, direct or indirect in project or property by public officials, commissioners 
or employees prohibited, 11-3918 

investment of project funds, 11-3907 

legislative finding and declaration of necessity for act, 11-3902 

‘local governing body” defined, 11-3901 

“mayor” defined, 11-3901 

“municipality” defined, 11-3901 

“obligee” defined, 11-3901 

operation and maintenance of real property, power of municipality, 11-3909 

“person” defined, 11-3901 

plans, powers concerning, 11-3907 

powers additional and supplemental to other powers conferred by law, 11-3919 


powers of municipality, enumeration, 11-3907 

prevention of spread of blight into areas, inclusion in program, 11-3904 

private enterprise, encouragement of, 11-3903 

program for, 11-3904 

property exempt from taxes, termination of exemption upon sale, lease or dis- 
position, 11-3912 

property, power of municipality to sell, lease or transfer, 11-3909 

“public body” defined, 11-3901 

“public officer” defined, 11-3901 

purchasers or lessees of property, obligation to comply with uses specified in 
urban renewal plan, 11-3909 

“real property” defined, 11-3901 

“redevelopment” defined, 11-3901 

“rehabilitation” defined, 11-3901 
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CITIES AND TOWNS (Continued) 
Urban renewal law (Continued) 
rehabilitation of blighted areas, inclusion in program, 11-3904 
resolution of required findings, 11-3905 
acces in instruments of conveyance to private purchaser or lessee, authority, 
short title of act, 11-3920 
surveys and appraisals, power to enter buildings and property for, 11-3907 
tax exemption of property, termination of exemption upon sale, lease or other 
disposition, 11-3912 
title of purchaser, 11-3914 
urban renewal agency 
annual report, 11-3916 
commissioners 
appointment, 11-3915 
expenses, 11-3916 
meetings, 11-3916 
removal, 11-3916 
- term of office, 11-3916 
definition, 11-3901 
determination that agency shall exercise powers, 11-3915 
employees, 11-3916 
powers, 11-3915 
“urban renewal area” defined, 11-3901 
urban renewal plan 
definition, 11-3901 
hearing on, 11-3906 
notice of hearing on, 11-3906 
preparation, who may prepare, 11-3906 
submission to electors at election, 11-3906 
_ submission to planning commission of municipality, 11-3906 
urban renewal project 
approval by local governing body, 11-3906 
definition, 11-3901 
determinations required, 11-3906 
modification, 11-3906 
workable program, 11-3904 
Warrants, investment of municipal funds in, 11-1310 
Water conservation, 89-3301 to 89-3313—See FLOOD CONTROL AND WATER 
CONSERVATION 
Water, furnishing to industries and persons outside city, 11-1001 
Winter work programs, 41-1901 to 41-1907—See WINTER WORK PROGRAMS 


CITY AND COUNTY CONSOLIDATION 

Fire districts preserved, 11-3523 

Firemen’s disability and pension funds, rights preserved, 11-3524 
Firemen, tenure, 11-3524 

Police officers, tenure, 11-3518 

Police reserve fund, vested rights preserved, 11-3518 

Voluntary fire departments preserved, 11-3523 


CIVIL DEFENSE 
Post-attack resource management, 77-1501 to 77-1508—See WAR, Resource man- 


agement 
Post-enemy-attack continuity in government, V, 46; 82-3801 to 82-3809—See WAR, 


Continuity in government 


CIVIL PROCEDURE 
Federal rules, adoption, M. R. Civ. P., Rules 1 to 86 
administrative bodies, act not to affect powers concerning rules governing prac- 
tice, 93-228 
adoption by legislature before rules effective, 93-229 
amendment of rules, procedure, M. R. Civ. P., Rule 86(a) 
appendix of forms, M. R. Civ. P., Appendix of Forms 
changes, amendments and additional rules, procedure for accomplishing, 93-230 
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CIVIL PROCEDURE (Continued) 


Federal rules, adoption (Continued) 
citation of rules, M. R. Civ. P., Rule 85 
commission 
appointment, 93-222 
duties, 93-222 
expenses of members, 93-232 
number of members, 93-222 
organization, 93-233 
records, 93-233 
secretary-stenographer, appointment, 93-231 
selection of members, 93-223 
services of research agency, power to employ, 93-231 
forms applicable under rules, M. R. Civ. P., Rule 84, Appendix of Forms 
local rules of practice, authority for courts to adopt so long as not in conflict 
with promulgated rules, 93-227 
proposed rules 
distribution to bench and bar for consideration and suggestions, 93-224 
preparation, 93-224 


purpose of act, 93-221, MR. Civ. Ps Rule 1 
scope of rules, M. R. Civ. P., Rule 1 
statutory proceedings, applicability of rules to, M. R. Civ. P., Rule 81(a), Table A 
tentative final draft 
hearing on, 93-226 
_ submission to supreme court, 93-225 
Local rules of practice, authority to adopt, 93-227, 93-2801-4, M. R. Civ. P., Rule 83 
Rules of Appellate Civil Procedure, Title 93, Chapter 3001 
Rules of Civil Procedure, Title 93, Chapter 2701 
Supreme court power to prescribe rules, 93-2801-1 
administrative practice rules unaffected, 93-2801-5 
advisory committee, appointment, 93-2801-2 
continuation of existing rules until modified, 93-2801-6 
effective date of rule changes, 93-2801-7 
legislative power reserved, 93-2801-8 
petitions of professional associations concerning rules, 93-2801-3 
proposed rules, distribution to bench and bar, 93-2801-3 
scope of rules within power of court, 93-2801-1 
substantive rights of litigants not to be affected, 93-2801-1 
Tort actions against state, 83-701 to 83-707—See STATE OF MONTANA, Tort ac- 
tions against 


CIVIL RIGHTS 


County parks, discrimination in employment prohibited, 16-4806 
Freedom from discrimination as civil right, 64-301 
definition of terms, 64-302 
discriminatory practices as misdemeanor, 64- 303 
oe and facilities constructed with public funds, discrimination prohibited, 
Mental health programs, discrimination in providing services prohibited, 80-2409 


CLAIMS 
Assignment of claims against state, 83-901 to 83-904 


CLERK OF DISTRICT COURT 

Arrest, clerk privileged from arrest, when, 95-616 
Authorized actions by clerk, M. R. Civ. Pigalle s 7) 
Fees enumerated, 25-232 


naturalization fees paid to county treasurer for credit to general fund of 
county, 25-210 


probate proceedings, 25-233 
Membership in clerks’ association, payment from county funds, 16-3006 
Practice of law by clerk, restrictions on, 93-902 


CLERK OF SUPREME COURT 


Arrest, clerk privileged from arrest, when, 95-616 
Fees chargeable by clerk, 82-503 
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_ CLERK OF SUPREME COURT (Continued) 


Practice of law by clerk, restrictions on, 93-902 
Salary, 25-501 


CLOSE PURSUIT 
Power of arrest by officers of another state, 95-619 


COAL 
License tax for strip coal mines, 84-1302 to 84-1304 
credit for reclamation of strip mining land, 50-1004 
Native coal preferred for public buildings, 82-1904.1 
use of other fuels not prohibited, 82-1904.2 
Reclamation of lands, 50-1001 to 50-1004—See MINES AND MINING, Strip coal 
mining 
CODES AND LAWS 


Criminal Procedure, 95-101 et seq—See CRIMINAL PROCEDURE 
Replacement Volumes 1 and 9 to Revised Codes of Montana, 1947 
adoption, 12-337 
omissions or inaccuracies, effect, 12-338 
Rey anes Volumes 1, part 2, and 2, parts 1 and 2 to Revised Codes of Montana, 
adoption, 12-345 
omissions or inaccuracies, effect, 12-346 
Replacement Volumes 3 and 4 to Revised Codes of Montana, 1947 
adoption, 12-339 
omissions or inaccuracies, effect, 12-340 
Replacement Volume 5 to Revised Codes of Montana, 1947 
adoption, 12-343 
omissions or inaccuracies, effect, 12-344 
Replacement Volumes 6 and 7 to Revised Codes of Montana, 1947 
adoption, 12-341 
omissions or inaccuracies, effect, 12-342 
Session laws index, assistance in preparation, 44-412 
Supplements and replacement volumes, control by supreme court, 12-332.1 


COERCION 
Uniform Commercial Code supplemented by general principles of law, 87A-1-103 


COLLEGES AND UNIVERSITIES 
Children’s center residents, university aid to, 80-2107 


Community colleges 
accreditation by state board of education, 75-4414 
annexation-of school districts to college district, election on, 75-4430 
borrowing federal funds, 75-4426 
boundaries of district to coincide with school district boundaries, 75-4415 
budgeting laws applicable, 75-4425 
buildings, construction, repair and acquisition authorized, 75-4426 
contracts for building, maintenance and supplies, when advertising and bids 
required, 75-4422 
corporate powers of district, 75-4413 
courses of instruction, determination, 75-4423 
donations, acceptance authorized, 75-4427 
federal and state aid, 75-4426 
election on organization of district, 75-4416 
conduct of election, 75-4418 
notice of election, publication, 75-4418 
trustees elected at same time, 75-4417 
employment of teachers and personnel, 75-4424 
equalization aid, participation in, 75-4425 
federal and state aid, acceptance authorized, 75-4426 
foundation program, participation in, 75-4425 
junior college district, conversion to community college district, 75-4429 
name of district, 75-4413 
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COLLEGES AND UNIVERSITIES (Continued) 


Community colleges (Continued) 
officers of district, selection, 75-4419 
petition for organization of district, filing, 75-4416 
population required for formation of district, 75-4413 
property valuation required for formation of district, 75-4413 
retirement system for teachers and trustees, 75-4424 
school district law not applicable, 75-4413 
school district, when considered as, 75-4425 
state aid, 75-4425 
state board of education to supervise districts, 75-4414 
studies and surveys by state board of education, 75-4414 
surplus property of school districts, use by college district, 75-4428 
tax levy authorized, 75-4425, 75-4426 
trustees of district, districts represented and terms of office, 75-4417 
election of trustees, 75-4420 
first trustees, election, 75-4416 
interest in contracts prohibited to trustees, 75-4422 
meetings of board, 75-4421 
mileage allowance for trustees, 75-4421 
oath of office of trustees, 75-4419 
organization and officers of board, 75-4419 
quorum for transaction of business, 75-4419 
seal of board, 75-4419 
vacancies on board, filling, 75-4419 
tuition charges, determination and approval, 75-4423 
Control and supervision vested in state board of education, 75-107, 75-301 
community colleges, 75-4414 
Entomologist, appointment and qualifications, 82-804.1 
Executive boards of institutions, composition and duties, 75-302 
officers of boards, 75-303 
Executive secretary of university of Montana, 75-107 
Expenditures of institution, control by state board, 75-310 
Experimental station at Bozeman, federal funds and income received by, 75-706 
Experimental station at Corvallis 
authority to accept donations of land, 75-710.3 
change of name, 75-710.1 
donations of money, implements, livestock, authority to receive, 75-710.4 
function, 75-710.2 
ey and president of state institutions, employment by state board of education, 
-10 
Grain inspection laboratory 
expenditures of laboratory, report, 75-811 
fees charged for testing, 75-807 
disposition of fees, 75-811 
Institutional programs, use of university facilities and personnel in, 80-1405 
Junior colleges subject to supervision by state board, 75-4414, 79- 4429 
conversion to community college district, 75- 4429 
Juvenile facilities of department of institutions, university aid to, 80-2213 
Law enforcement academy 
advisory board 
composition, 75-5205 
duties and powers, 75-5206 
term of members, 75-5205 
establishment, 75-5203 
expenditure of funds for attendance of officers, lawful, 75-5208 
officers in attendance at academy not to suffer loss of salary, vacation, seniority or 
other rights, 75-5207 
persons eligible for admission, 75-5204 
purpose of establishing, 75- 5202 
short title, 75-5201 
Montana university system, units constituting, 75-401 
building construction, authority of regents and governor, 82-3316 
construction to be supervised by controller, 82-3317 
names of units, 75-402 
retired teachers, employment, 75-2707 
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COLLEGES AND UNIVERSITIES (Continued) 


Research and development programs, university system participation, 75-313 
powers of educational units in conducting programs, 75-314 

Residence of students, determination for tuition and tee purposes 
appeal from adverse decision on residency, 75-506.7 
armed forces, requirements for acquisition of domicile, 75-506.4 
definition of terms, 75-506.3 
income tax payment as evidence of intent to change domicile, 75-506.5 
intent of act, 75-506.2 
intent required to change domicile, 75-506.5 
married woman’s domicile, 75-506.4 
minor’s domicile follows that of parents, 75-506.4 

change of domicile by parents required for change by minor, 75-506.6 

period of residence required to establish change in classification, 75-506.6 
written evidence of intent filed with university, 75-506.5 


Revenue-producing facilities at university of Montana 

borrowing powers of regents, 75-218 

state not to be charged with obligations, 75-219 
construction to be supervised by controller, 82-3317 
powers of regents in general, 75-216 
previous contracts unimpaired, 75-222, 75-223 
previously authorized bonds unaffected by repeal, 75-223 
state funds not to be obligated or used, 75-221 
title to real estate and improvements, 75-217 
units of university as units for financing, 75-220 


University of Montana redesignated as university system, 75-401—See Montana uni- 
versity system, above 
Wool laboratory, moneys received by, 75-723 


COLUMBIA INTERSTATE COMPACT 


Commissioners representing Montana, appointment and terms, 89-3202 
compensation and reimbursement of commissioners, 89-3204 

Cooperation by state officers, 89-3205 

Information furnished by state officers, 89-3205 

Liberal construction of compact, 89-3206 

Notice to president and other governors of ratification, 89-3207 

Powers granted to commission, 89-3203 

Ratification, 89-3201 

Supplemental nature of powers, 89-3206 

Text of compact, 89-3201 


COMMERCIAL PAPER 
Acceleration of performance, good faith required in exercising option, 87A-1-208 
Acceptance of instrument 

banks’ power to accept, 5-1001 

certification of check as acceptance, 87A-3-411 

date of acceptance of sight draft, 87A-3-410 

definition, 87 A-3-410 

_drawee’s liability dependent on acceptance, 87A-3-409 

engagements of acceptor with respect to payment of instrument, 87A-3-413 

finality of acceptance, 87A-3-418 

form of acceptance, 87A-3-410 

time allowed for acceptance following presentment, 87A-3-506 

variation of draft in acceptance, rights of holder, 87A-3-412 


Accommodation party, rights and liabilities, 87 A-3-415 
Accrual of causes of action on commercial paper, 87A-3-122 
Agent, effect of instrument payable to, 87A-3-117 
Alteration of instrument 
discharge of parties by alteration, 87A-3-407 
material alteration defined, 87A-3-407 Ris 
negligence contributing to alteration, unavailability of defense, 87A-3-406 
unauthorized completion treated as material alteration, 87A-3-115 
Alternative payees, effect of instruments, 87A-3-116 
Ambiguous terms in instrument, construction, 87A-3-118 
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COMMERCIAL PAPER (Continued) 
Assignment of funds not made by check or draft, 87A-3-409 
Bank collections and deposits, extent to which subject to chapter, 87A-4-102 
Bank, effect of instrument payable at, 87A-3-121 
Bank, effect of instrument payable through, 87A-3-120 
Banks’ power to accept drafts, 5-1001 
Bearer instruments defined, 87A-3-111 
Burden of proof as to signature, defenses and due course, 87A-3-307 
Certification of check, effect, 87A-3-411 
Citation of Uniform Commercial Code chapter, 87A-3-101 
Consideration, want or failure as defense, 87A-3-408 
Conversion of instrument by refusal to pay, accept or return, 87A-3-419 
Course of dealing between parties, application, 87A-1-205 
Dates on instrument presumed correct, 87A-3-114 
Definition of terms, 87A-3-102 
“bill of exchange,” 87A-3-104 
“certificate of deposit,” 87A-3-104 
“check,” 87A-3-104 
“draft,” 87A-3-104 
general definitions in Uniform Commercial Code, 87A-1-201 
index of definitions, 87A-3-102 
negotiable instrument, 87A-3-104 
“note,” 87A-3-104 
Demand instruments, instruments included, 87A-3-108 
Description of payee in instrument, effect, 87A-3-117 
Destroyed instrument, action on, 87A-3-804 


Discharge of instrument 
holder’s right to discharge, 87A-3-301 
sets of drafts, discharge by payment of any part, 87A-3-801 
Discharge of parties, 87A-3-601 
acceptance varying terms of draft, discharge by holder assenting to, 87A-3-412 
agreement with another party effecting discharge, 87A-3-601 
alteration of instrument discharging parties, 87A-3-407 
cancellation of endorsement as discharge, 87A-3-605 


delay in presentment, notice of dishonor or protest discharging parties, 87A-3-502 


impairment of collateral effecting discharge, 87A-3-606 

impairment of recourse effecting discharge, 87A-3-606 

mutilation of signature effecting discharge, 87A-3-605 

notice of discharge required against holder in due course, 87A-3-602 
payment to holder effecting discharge, 87 A-3-603 

reacquisition by prior party discharging, 87A-3-601 

readiness to pay as tender effecting discharge, 87A-3-604 

release of party as discharge of intervening party, 87A-3-606 
renunciation of rights by holder effecting discharge, 87A-3-605 
satisfaction to holder effecting discharge, 87A-3-603 

surrender of instrument effecting discharge, 87A-3-605 

suspension of enforcement rights effecting discharge, 87A-3-606 
tender of payment, extent of discharge by, 87A-3-604 

underlying obligation discharged by discharge of instrument, 87A-3-802 


Dishonor of instrument 
action permitted on instrument or underlying obligation, 87A-3-802 
acts constituting dishonor, 87A-3-50 
bank making presentment by notice, dishonor following, 87A-4-210 
evidence of dishonor, 87A-3-510 
notice of dishonor required to charge parties on instrument, 87A-3-501 
delay in notice, effect on liabilities of parties, 87A-3-502 
evidence of notice, 87A-3-510 
excuses for delay or failure to give notice, 87A-3-511 
manner of giving notice, 87A-3-508 
parties benefiting from notice, 87A-3-508 
persons to whom notice given, 87A-3-508 
time allowed for notice, 87A-3-508 
waiver of notice, 87A-3-511 
protest of dishonor 
contents of protest, 87A-3-509 
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COMMERCIAL PAPER (Continued) 


Dishonor of instrument (Continued) 
protest of dishonor (Continued) 
delay in protest, effect on liabilities of parties, 87A-3-502 
excuses for delay or failure to make protest, 87A-3-511 
notice of protest, construction, 93-401-22 
permitted on dishonor of any instrument, 87A-3-501 
required to charge parties on certain instruments, 87A-3-501 
time allowed for protest, 87A-3-509 
waiver of protest, 87A-3-511 
rights of holder on dishonor, 87A-3-507 
wrongful dishonor, bank liable for damages to customer, 87A-4-402 
Drawer’s engagements with respect to payment of instrument, 87A-3-413 
Endorsement of instrument 
ambiguous signature construed as endorsement, 87A-3-402 
blank endorsement, effect, 87 A-3-204 
cancellation of endorsement by prior party reacquiring instrument, 87A-3-208 
depositary bank supplying endorsement on behalf of customer, 87A-4-205 
_ engagements of endorser enumerated, 87A-3-414 
forged signature, when effective, 87A-3-405 
name of payee misspelled or wrong, form of endorsement required, 87A-3-203 
negotiation, endorsement required for, 87A-3-202 
order of liability of endorsers, 87A-3-414 
paper on which endorsement written, 87 A-3-202 
partial assignment, endorsement operating as, 87A-3-202 
“pay any bank” endorsement, effect, 87A-4-201 
restrictive endorsement 
effect of restrictions, 87A-3-206 
intermediary bank not bound by restrictions, 87A-4-205 
payor bank not bound by restrictions, 87A-4-205 
terms creating restriction, 87A-3-205 
special endorsement, effect, 87A-3-204 
transferee’s right to require endorsement, 87A-3-201 


Exemptions from execution, waiver in unsecured note not enforceable, 93-5813.1 
Extension terms in instrument, construction, 87A-3-118 

Fiduciary, effect of instrument payable to, 87A-3-117 

Foreign currency as medium of payment, 87A-3-107 

Good faith required, 87A-1-203 

Guarantor of payment, rights and liabilities, 87A-3-416 


Holder of instrument 
bulk transaction preventing holding in due course, 87A-3-302 
burden of proof as to holding in due course, 87A-3-307 
claims available against holder, 87A-3-305 
consideration, want or failure as defense against holder, 87A-3-408 
defenses available against holder in due course, 87A-3-305 
defenses available against holder not in due course, 87A-3-306 
discharge ineffective without notice against holder in due course, 87A-3-602 
discharge of instrument, holder’s right, 87A-3-301 
due course holder, requirements, 87A-3-302 
_ enforcement of payment, holder’s right, 87A-3-301 
judicial sale preventing holding in due course, 87A-3-302 
knowledge preventing holding in due course, 87A-3-304 
legal process to obtain instrument preventing holding in due course, 87A-3-302 
negotiation of instrument, holder’s right, 87A-3-301 
nonnegotiable instrument not subject to holding in due course, 87A-3-805 
notice preventing holding in due course, 87A-3-304 
sets of drafts, taker of any part as holder in due course, 87A-3-801 
transfer, holder’s power to, 87A-3-301 
value given by holder to support holding in due course, 87A-3-303 
bank with security interest as holder in due course, 87A-4-209 


Incomplete instrument unenforceable, 87A-3-115 


Interest on obligation 

rate payable in absence of specific rate, 87A-3-118 

time of commencement of interest in absence of provision, 87 A-3-122 
International sight draft, action permitted drawee bank, 87A-3-701 
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COMMERCIAL PAPER (Continued) 


Investment Securities chapter governing where applicable, 87A-8-102 
Joint liability of parties on ambiguous terms in instrument, 87A-3-118 
Joint payees, effect of instrument, 87A-3-116 
Knowledge of purchaser preventing holding in due course, 87A-3-304 
Letter of advice of international sight draft, actions permitted drawee bank, 87A-3-701 
Limitation of actions, time of accrual of action, 87A-3-122 
Litigation on instrument, notice to third party liable, 87 A-3-803 
Lost instrument, action on, 87A-3-804 
Maker’s engagements with respect to payment of instrument, 87A-3-413 
Negligence contributing to alteration or unauthorized signature, unavailability of de- 
fense, 87A-3-406 

Negotiability, requirements for, 87A-3-104 

bearer instruments, 87A-3-111 

collateral statements not affecting negotiability, 87A-3-112 

date on instrument, effect on negotiability, 87A-3-114 

definite time of payment, terms consistent with, 87A-3-109 

money as medium of payment, 87A-3-107 

mortgage securing note, effect on negotiability, 93-6010 

order of designated person, instruments payable to, 87A-3-110 

seal not affecting negotiability, 87A-3-113 

separate agreement, effect on negotiability, 87A-3-119 

sum certain, terms consistent with, 87A-3-106 

unconditional promise or order, permissible terms, 87A-3-105 


Negotiation of instrument 

bearer instrument negotiated by delivery, 87A-3-202 

breach of duty in negotiation, effect, 87A-3-207 

corporation exceeding powers, effect of negotiation by, 87A-3-207 

duress, effect of negotiation obtained by, 87A-3-207 

endorsement, when required for negotiation, 87 A-3-202 

fraud, effect of negotiation obtained by, 87A-3-207 

holder’s right to negotiate, 87A-3-301 

illegal transaction, effect of negotiation in, 87A-3-207 

infant, effect of negotiation by, 87A-3-207 

mistake, effect of negotiation obtained by, 87A-3-207 

reacquisition by prior party, right to cancel intervening endorsements, 87A-3- 20S 

rescindable negotiation, effect, 87A-3-207 

warranties of negotiator, 87A-3-417 

bank, items negotiated through, 87A-4-207 

Nonnegotiable instruments, application of chapter to, 87A-3-104, 87A-3-805 
Notice to purchaser preventing holding in due course, 87A-3- 304 
Payment of instrument 

finality of payment, 87A-3-418 

holder’s right to enforce payment, 87A-3-301 

readiness to pay as tender of payment, 87A-3-604 

tender of payment, discharge effected by, 87A-3-604 

time allowed for payment following presentment, 87A-3-506 


meyers for payment or acceptance required to charge parties to instrument, 
bank, instrument accepted or payable at, 87A-3-504 
bank making presentment by notice to party to accept or pay, 87A-4-210 
conversion by refusal to pay, accept or return instrument, 87A-3-419 
delay in presentment, effect on liabilities of parties, 87A- 3-502 
excuses for delay for failure to make presentment, 87A-3-511 
See of Ce required, 87A-3-505 
identification and evidence of authority of person makin resentme 
Mecca y p gp nt required, 
manner of making presentment, 87A-3-504 
person to whom presentment made, 87A-3-504 
place of making presentment, 87A-3-504, 87A-3-505 
receipt for payment required, 87A-3-505 
re-presentment after dishonor, terms permitting, 87A-3-507 
surrender required on full payment, 87A-3-505 
time allowed for presentment, 87A-3-503 
waiver of presentment, 87A-3-511 
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COMMERCIAL PAPER (Continued) 


Presentment for payment or acceptance required (Continued) 

warranties of person presenting, 87A-3-417 

bank, items presented through, 87A-4-207 

Protest of dishonor—See Dishonor of instrument, above 
Reservation of rights by party while performing or accepting performance, 87A-1-207 
Sale of goods, payment by check as conditional payment, 87A-2-511 
Scope of Uniform Commercial Code chapter, 87A-3-103 
Security interest in instrument, means of perfection, 87A-9-304 

possession taken by secured party, 87A-9-305 

transfer of security interest, rights vested, 87A-3-201 
Separate agreements affecting terms of instrument, 87A-3-119 
Sets of drafts, rights and liabilities of parties on, 87A-3-801 
Several liability of parties on ambiguous terms in instrument, 87A-3-118 
Short title of Uniform Commercial Code chapter, 87A-3-101 
Signature of instrument 

.agent’s signature, 87A-3-403 

ambiguous signature, endorsement presumed, 87A-3-402 

assumed name as signature, 87A-3-401 

- burden of proof as to signature, 87A-3-307 

forged signature, when effective, 87A-3-405 

fraudulently procured issuance of instrument, signature to, 87A-3-405 

mark in lieu of written signature, 87A-3-401 

Se ay contributing to unauthorized signature, unavailability of defense, 87A-3- 


pleadings as to signatures, 87A-3-307 
representative’s signature, 87A-3-403 

required for liability on instrument, 87A-3-401 
trade name as signature, 87A-3-401 
unauthorized signature, effect, 87A-3-404 


Statute of frauds applicable to sale of personal property other than goods and securi- 
ties, 87A-1-206 
Stolen instrument, action on, 87A-3-804 
Subordination of chapter to other chapters of Uniform Commercial Code, 87A-3-103 
Third party liable on instrument, notice of litigation, 87A-3-803 
Time allowed for required actions, 87A-1-204 
Transfer of instrument 
endorsement, transferee’s right to enforce, 87A-3-201 
holder’s right to transfer, 87A-3-301 
nonnegotiable instrument, application of chapter to, 87A-3-805 
reacquisition by prior party, right to cancel intervening endorsements, 87A-3-208 
rights vested by transfer, 87A-3-201 
security interest transferred, rights vested in transferee, 87A-3-201 
warranties of transferor, 87A-3-417 
bank, items transferred through, 87A-4-207 
Underlying obligation, discharge or suspension by taking of instrument in payment, 
87A-3-802 
Usage of trade, application, 87A-1-205 
Waiver of statutory exemption in unsecured note not enforceable, 93-5813.1 


COMMISSION ON PROBLEMS OF AGING 


Appointive members, qualifications, appointment and terms, 82-3502 
Creation of commission, 82-3501 

Functions of commission, 82-3504 

Gifts and grants, acceptance and use, 82-3505 

Meetings of commission, quorum, 82-3503 

Members of commission, 82-3502 

Officers of commission, 82-3503 


COMMUNICABLE DISEASES 
Definition, 69-4102 
Emergency action by executive officer of state department, 69-4113 
Food service establishments, diseased person may not work in or handle food, 27-619 
Jail prisoners, removal to hospital, 69-4516 
Quarantine by state department, penalty for violation, 69-4112 
~ local regulation, violation, 69-4517 
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COMMUNICABLE DISEASES (Continued) 


Reports by physicians of cases treated, 69-4514 

Smallpox vaccination required for school attendance, 69-4515 
Tuberculosis control, 69-4301 to 69-4317—See TUBERCULOSIS 
Venereal disease, 69-4601 to 69-4617—See VENEREAL DISEASE 


COMMUNICATIONS SYSTEM FOR LAW ENFORCEMENT 
See LAW ENFORCEMENT... TELETYPEWRITER COMMUNICATIONS, 
82-3901 to 82-3906 


COMPLAINT 


Commencement of action by filing of complaint, M. R. Civ. P., Rule 3 

Criminal cases, charging offense, 95-1501 to 95-1506—See CRIMINAL PRO- 
CEDURE, Complaint 

Forms suggested by rules, M. R. Civ. P., Appendix of Forms, Forms 2 to 14 

Joinder of claims and remedies, M. R. Civ. P., Rule 18 

Justices’ courts, permissible pleadings, 93-6802.1 

Service with summons, M. R. Civ. P., Rule 4D(2) 


CONDITIONAL SALES 
See SECURED TRANSACTIONS, 87A-9-101 to 87A-9-507 
Definition of term, 19-103 


CONFESSIONS 

eye tne cases, motions to produce or suppress confession or admission, 95-1804, 
95-180 

CONFLICT OF LAWS 


Foreign law, reasonable written notice of intention to raise issue concerning law of 
foreign country necessary, M. R. Civ. P., Rule 44.1 


CONGRESS 

Residence required for election or appointment to Congress, 23-4404 
CONSIDERATION 

Failure as affirmative defense, M. R. Civ. P., Rule 8(c) 
CONSTABLES 


Fees enumerated, 25-309 
Fish and game laws, enforcement by constables, 26-114 


CONSTITUTIONAL AMENDMENTS 


Apportionment of legislative assembly, VI, 2 and 3 

Attorney general’s summary of proposed amendments for placement on ballot, 37-104.1 

County attorney, extension of term of office, VIII, 19 

Limitation on indebtedness of city, town, township, school district or high school 
district, XIII, 6 . 

War emergency, continuity of state and local governments, powers of legislature, V, 46 


CONSUMER LOAN ACT 


Advertising, limitations on, 47-219 
Annual examination of licensee, 47-216 
Annual report 
contents, 47-218 
date required, 47-218 
Appeals from order of commissioner, 47-225 
Change of place of business, 47-206 
“Commissioner” defined, 47-202 
Confessions of judgment prohibited, 47-213 
Consumer loan commissioner 
access to records, power, 47-226 
annual examination of licensee, 47-216 
appeals from, 47-225 
bank examiner designated, 47-203 
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CONSUMER LOAN ACT (Continued) 


Consumer loan commissioner (Continued) 
cease and desist orders, 47-227 
investigative powers, 47-215 
office created, 47-203 
powers and duties vested in, 47-203 
“Consumer type loan business” defined, 47-202 
Contents of annual report required of licensee, 47-218 
Contract or statement of contents 
copy to be furnished borrower, 47-212 
required contents, 47-212 
Contracts of loan violating act, effect, 47-204 
Definitions, 47-202 
Exemptions from act, 47-204 
Fee for annual examination of licensee, 47-216 
First installment payment, date for, 47-211 
Injunctions, power, 47-227 
Installment payments, time period for, 47-211 
Instruments containing blanks prohibited, exception, 47-213 
Insurance required of borrower, restrictions and limitations on, 47-214 
Interest charged, maximum, 47-204 
Investigations, 47-215 
License 
definition, 47-202 
denial, 47-207 
fee, 47-206 
fee for annual examination of licensee, 47-216 
fee for renewal, 47-209 
issuance, 47-207 
liability of licensee not affected by surrender of license, 47-221 
license year, 47-206 
notifying applicant of denial of license, 47-207 
operating without, penalty, 47-228 
pre-existing lawful contracts not affected by surrender, revocation or expiration of 
license, 47-222 
reinstatement, 47-224 
renewal, 47-209 
required, 47-206 
surrender of license by licensee, 47-221 
suspension or revocation 
hearing, 47-223 
notice, 47-223 
reinstatement, when, 47-224 
“Licensee” defined, 47-202 
Loans in excess of $1,000 by licensee prohibited, 47-205 
Penalties for violations of act, 47-228 
Period of time licensee required to preserve records, 47-217 
“Person” defined, 47-202 
Place of business 
change, effect on license, 47-206 
‘conduct of other business in same office, 47-208 
license required for, 47-206 
Rates and charges 
additional charge, default or extension agreement, 47-210 
excess charges, effect, 47-210 
maximum rate of charge, 47-210 
penalty for violation, 47-228 
permissible rates, 47-210 
recording fees, 47-210 
refunds, 47-210 
Receipt, licensee required to give, 47-212 
Receivers, appointment for licensees, 4/2227 
Records, access of commissioner to, 47-226 
Records required of licensee, 47-217 
Repayment of loan in full, duty of licensee upon, 47-212. 
Rules and regulations, 47-203 
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CONSUMER LOAN ACT (Continued) 

Scope of act, 47-204 

Secured transactions, application of chapter to, 87A-9-203 
Short title, 47-201 

Time period for repayment, limitations on, 47-211 
Wage assignments, 47-220 


CONTAGIOUS DISEASES 
See COMMUNICABLE DISEASES 


CONTEMPT OF COURT 

Habeas corpus, refusal to obey writ, 95-2706 

Judgment or order, disobedience, M. R. Civ. P., Rule 70 
Subpoena, failure to obey, M. R. Civ. P., Rule 45 (£) 


CONTINUITY OF GOVERNMENT 


Post-attack resource management, 77-1501 to /77-1508—See WAR, Resource 
management 

Post-enemy-attack continuity in government, V, 46; 82-3801 to 82-3809—See WAR, 
Continuity in government 


CONTRACTS 


Actions against state, law not modified by Uniform Commercial Code, 87A-10-103 
Assignment of contract rights, 87A-9-101 to 87A-9-507—See SECURED TRANSAC- 
PIONS 
Capacity to contract 
education, minors’ capacity to borrow for, 64-106.1 


Uniform Commercial Code supplemented by general principles, 87A-1-103 
Statute of frauds, 13-606—-See STATUTE OF FRAUDS 


CONTRIBUTORY NEGLIGENCE 
Affirmative defense, M. R. Civ. P., Rule 8(c) 


COOPERATIVE ASSOCIATIONS 


Amendment of articles, 14-204 

Articles of incorporation, filing, 14-201 

Certificate of incorporation, issuance, 14-204 

Rules of civil procedure, application to special proceedings, M. R. Civ. P., Rule 81(a), 
Table A 


Unclaimed distributions, when presumed abandoned, 67-2205—See also PROPERTY, 
Unclaimed property 


COOPERATIVE MARKETING ASSOCIATIONS 
Fees for filing of articles and issuance of certificate, 14-422 


CO-ORDINATE SYSTEM 


Adoption of Coast and Geodetic Survey system, 67-2011 
Documents, maps and reports, use of co-ordinates in, 67-2017 
Interzonal tracts, description, 67-2014 
bas to triangulation or traverse station required for recording of description, 
Public land surveys prevail over co-ordinate system, 67-2018 
Purchasers and mortgagees not required to rely on co-ordinate system, 67-2019 
Technical description of system and zones, 67-2015 
Triangulation and traverse stations, incorporation into system, 67-2015 
X- and y-co-ordinates, description and use, 67-2013 
Zones, division of state into, 67-2011 
designation of zonal systems, 67-2012 
technical description of zones, 67-2015 


CORAM NOBIS 
Post-conviction hearing, 95-2601 to 95-2608—See CRIMINAL PROCEDURE, Post- 
conviction hearing 
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CORONER 
See COUNTY CORONER, 95-801 to 95-814 


CORPORATIONS 


feat | Corporation Act, 15-2201 to 15-22-140—See BUSINESS CORPORATION 

Criminal procedure, offenses committed by corporations, issuance of summons, 95-615 

Development Credit Corporation Act, 15-2601 to 15-2618—See DEVELOPMENT 
GREDIE-CORPORATION. ACT 

Fees payable to secretary of state for filing and issuance of papers, 25-102 


Insurance holding companies act, 40-5501 to 40-5508—See INSURANCE, Holding 
companies act 

License tax—See TAXATION, Corporation license tax 

Nonproht corporations, 15-2301 to 15-2397—See NONPROFIT CORPORATION 

Professional corporations, 15-2101 to 15-2116—See PROFESSIONAL SERVICE 
CORPORATIONS 

Religious Corporation Sole Act, 15-2401 to 15-2402—See RELIGIOUS CORPORA- 
POORER OISTOS SY Oe b 

Rules of civil procedure, application to special proceedings, M. R. Civ. P., Rule 81(a), 
Table A 


Securities registration, 15-2001 to 15-2025—See SECURITIES REGISTRATION 
Service of process on corporation, M. R. Civ. P., Rule 4D(2) 
Shareholders’ derivative actions, allegations required, M. R. Civ. P., Rule 23(b) 


Stock, issuance, transfer, and registration, 87A-8-101 to 87A-8-406—See INVEST- 
MENT SECURITIES 
fiduciary transfers, 15-652 to 15-662—See INVESTMENT SECURITIES, Fidu- 
ciary transfers 
‘Unclaimed stock or distributions, when presumed abandoned, 67-2205—See also 
PROPERTY, Unclaimed property 


COSMETICS 
See FOOD AND DRUGS, Food, Drug and Cosmetic Act, 27-701 to 27-723 


COSMETOLOGY 


Compensation of examining board members, 66-809 

Fees payable by licensees and applicants, 66-815 

Injunctions, 66-817 

Licenses to teach, renewal requirements, 66-816 

Moneys received by examining board, deposit and use, 66-809 


COSTS 

Judgment to provide for costs, M. R. Civ. P., Rule 54(d) 

Offer of judgment before trial, effect on costs, M. R. Civ. P., Rule 68 
Recommencement of previously dismissed action, M. R. Civ. P., Rule 41(d) 


COUNTERCLAIM 


Addition of parties, M. R. Civ. P., Rule 13(h) 

Assignee bringing action, claims available against, 93-3403 

Compulsory counterclaim, M. R. Civ. P., Rule 13(a) 

Dismissal of counterclaim, M. R. Civ. P., Rule 41(c) 

Exceeding opposing claim permitted, M. R. Civ. P., Rule tS(c) 

Joinder of claims and remedies, M. R. Civ. P., Rule 18 

Justices’ courts, permissible pleadings, 93-6802.1 

Omitted counterclaim, pleading by amendment, M. R. Civ. P., Rule 13(f) 
Permissive counterclaims, M. R. Civ. P., Rule 13(b) ; 

Separate trial and judgment permitted, M. R. Civ. P., Rule 13(1) 

State and public agencies, right to counterclaim against not enlarged, M. R. Civ. P., 
Rule 13(d) ey 
Supplemental pleading of claim arising or acquired after original pleading, M. R. Civ. 

P., Rule 13(e) 
Third party brought in by plaintiff, M. R. Civ. P., Rule 14(b) 
Trustee bringing action, claims available against, 93-3403 
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COUNTIES 
Airports, establishment, 1-801 to 1-803—See AERONAUTICS, City and county 
establishment of airports 


Ambulance service 
establishment authorized, 69-3601 
joint service authorized, 69-3601 
methods of operation, 69-3602 
previously existing service unaffected, 69-3603 


Boarding homes for aged persons 
lease of county property for home, 16-1036 
operation of home by county, 16- 1037 
services provided at county-operated home, 16-1038 


Bond issues 
earnings of sinking funds investments, disposition, 16-2001 
elections on issuance, 16-2026, 16-2028 
flood control costs, bonds issued to pay, 89-3312 
investment of sinking funds, 16-2001, 16-2044 
limitation on amount of bond issues, 16-2010 
purposes for which issues authorized, 16-2008 
repurchase of bonds from sinking fund moneys, 16-2044 
rescission of authority for issue, 16-2028 
resolution for issuance, 16-2028 
road and bridge bonds, 32-3801 to 32-3806—See HIGHWAYS, BRIDGES AND 
FERRIES, County bonds 
types of bonds permitted, 16-2012 


Bonds of officers, 6-203 to 6-209—See BONDS AND UNDERTAKINGS 
Budgets 
adoption of budget, 16-1904 
emergency expenditures, provision for, 16-1907 
tax levy, fixing, 16-1904 
City and county consolidation—See CITY AND COUNTY CONSOLIDATION 
City-county building, acquisition or construction authorized, 11-4201 
bonding authority undiminished, 11-4203 
contracts between city and county, 11-4202 
Commission for management of civic centers, youth centers, museums, parks, hospitals, 
etc., 16-1008A 
County buildings and improvements, erection and management, 16-1008A 
County hospital, 16-1008A 
joint hospitals authorized, 16-1040 
definition of terms, 16-1039 
terms of agreement, 16-1041 


County water districts 
collection of water tax, 16-4528 
corporation voting at election, 16-4508 
laws governing elections, 16-4508 
levy of water tax, 16-4528 
notice of tax assessment, 16-4527 
persons owning real property within district but residing outside, authority for 
voting, 16-4508 
protest against tax assessment, 16-4527 
publication of notice of election, 16-4520 
qualified electors, 16-4520 
revenues as inadequate to pay bonded debt, assessment of taxes, 16-4527 
water taxes, 16-4527 
Curfews for minors, 16-1182 to 16-1184 
Deposit of funds by treasurer, 16-2618 
Disaster emergency tax, city-county 
board of commissioners meeting, 11-4303 
definitions, 11-4301 
determination of disaster, resolution of disaster committee, 11-4302 
levy of tax to cover expenses, 11-4305 : 
resolutions stating emergency, 11-4304 
surplus held in separate fund, 11-4306 
Employees, hours of work of salaried personnel, 59-510(2) 
Examination by state examiner, fee, 5-904 


50 


INDEX 


References are to Title and Section numbers 


COUNTIES (Continued) 


a eis eer ie ance flood control act, use, 79-2101, 79-2102 
ood control, - to 89-3313—See FLOOD CONTROL AND £ 
CONSERVATION * i; bie 
Group insurance for officers and employees, 11-1024 
Health, board of, 69-4501 to 69-4509—See HEALTH, LOCAL BOARDS OF 
Hospitals constructed by joint action of two or more counties, 69-5312 
Improvement districts for road construction, 32-3101 to 32-3131—See HIGHWAYS 
BRIDGES AND FERRIES, Local improvement districts 
Indemnity insurance premiums, payment from county funds, 16-1001 
Industrial development projects, 11-4101 to 11-4110—See INDUSTRIAL DEVEL- 
OPMENT 
Interlocal co-operation, 11-4401 to 11-4416; 16-4901 to 16-4904--See INTERLOCAL 
CO-OPERATION 
Joint county youth guidance centers, 16-1008B 
Leases of county property, 16-1030 
License proceeds, disposition, 84-2708 
Mineral reservations in conveyance of property, validation, 16-1122.1 
Motor vehicle license fund, sources, disposition and use, 53-122 
Nursing home for aged persons 
joint institutions authorized, 16-1040 
definition of terms, 16-1039 
terms of contract between counties, 16-1041 
lease of county property for home, 16-1036 
operation of home by county, 16-1037 
services provided at county-operated home, 16-1038 
Open meetings of public agencies 
legislative intent, 82-3401 
meetings to be open, exceptions, 82-3402 
minutes to be available for public inspection, 82-3403 
Photostatic or mechanical processes for records—See RECORDING 
Planning and zoning—See PLANNING AND ZONING 
Printing, County Printing Commission Act. 16-1225 to 16-1233 
contract for county printing, duty of county commissioners, 16-1230 
competitive bids may be allowed, 16-1232 
contractor’s bond, 16-1231 
letting of contracts at less than maximum prices, 16-1232 
subletting contract, 16-1231 
county fairs and expositions, exemption from act, 16-1233 
county printing commission, establishment of, 16-1227 
annual meeting, 16-1227 
compensation of members, 16-1228 
members appointed by governor, terms of office, 16-1227 
powers and duties of commission, 16-1226, 16-1229 
purpose of act, 16-1226 
ues es and duty of county printing commission to set maximum prices, 
-1 
short title, 16-1225 
Property, prior dispositions validated, 16-1510 to 16-1512 
Property transactions with cities or towns, 16-1007.1, 16-1009.1 
- cities or towns authorized to transact, 11-964.1, 11-964.2 


Public camping and recreational park, appropriations for, 62-102 
Public defender’s office, authority to establish, 95-1006 
Purchases and contracts 
advertising for bids, when required, 16-1803 
preference to Montana bidders, 82-1924 
federal aid projects exempt, 82-1926 
provisions in contract for preference to Montana materials and labor, 82-1926 
residence, definition, determination of, 82-1925, 82-1925.1 


Records, destruction after period of years, 59-516 
Road fund, allotment from state land equalization payments, 81-1120 
Road fund, use for flood control projects, 89-3308 
Royalty reservations in conveyance of property, validation, 16-1122.1 
Rural improvement districts 

assessment for lighting systems, 16-1629 

cancellation of record of extinguished liability account, 16-1638 
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COUNTIES (Continued) 


Rural improvement districts (Continued) 
districts including more than one county 
areas includable in district, 16-1605.1 
trustees to administer district 
number of trustees, 16-1605.2 
powers of trustee, 16-1605.4 
terms of office of trustee, 16-1605.3 
vacancies in office, 16-1605.3 
ditch protection devices, 16-1601(1) 
form of warrants and bonds, 16-1620 
“improvements” defined, 16-1626 
lighting systems 
apportionment of costs, 16-1629 
maintenance, 16-1629 
purchase contracts entered by county commissioners, 16-1607 
purchase of property authorized, 16-1601(2) 
sale of bonds and warrants, 16-1620 
“work” defined, 16-1626 
Salaries of county officers, 25-605 
establishment before election, 25-609 
Service of process on counties, M. R. Civ. P., Rule 4D(2) 
Special examination by state examiner, fee, 5-910 
State land equalization payments, 81- 1115 to 81-1121—See STATE LANDS, aah 
zation payments to counties 
Surplus funds of county or school district, investment, 16-2050 
Tax levy for county purposes, 16-1015 
flood control indebtedness, levy to pay, 89-3312 
Water conservation, 89-3301 to 89-3313—See FLOOD CONTROL AND WATER 
CONSERVATION 
Weed control districts, creation of, 16-1709.1 
Weed control embargo, proclamation by governor, 16-1708 
fines and inspection fees, disposition, 16-1708.3 
rules and regulations for enforcement prescribed by commissioner, 16-1708.1 
violations of embargo, penalty, 16-1708.2 
ene districts, 16-4701 to 16-4710—See PLANNING AND ZONING, County zoning 
istricts 


COUNTY ASSESSOR 


Salary, establishment before election, 25-609 
ae and meetings of county assessors and appraisers conducted by state board, 
State land equalization payments to counties, He ee 81-1115 to 81-1121 


COUNTY ATTORNEY 


Coroner’s inquest, duties, 95-803 

Election, qualifications, term of office, and salary, VIII, 19 
Fire districts, representation, 16-3101 

Health laws, enforcement by attorney, 69-4111 

Labeling of paint and paint products, violations, duties, 3-1515 
Salary, establishment before election, 25-609 

Securities act, enforcement duties, 15-2021 


COUNTY AUDITOR 


Counties in which office exists, 16-3201 
Oath of office, 16-3204 


COUNTY CLERKS 


Associations and organizations of clerks 
memberships, payment for, 16-2926 
travel expense to attend meetings, 25-508 
Fees, enumeration, 25-231 
Indexes to be maintained by clerks, 16-2905 
Practice of law by clerk, restrictions on, 93-902 
Salaries, establishment before election, 25-609 
Seed lien records, filing and retention, 16-2922 
destruction of records, when allowed, 16-2923 
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COUNTY CLERKS (Continued) 


Threshers’ lien records, filing and retention, 16-2922 
destruction of records, when allowed, 16-2923 


COUNTY COMMISSIONERS 


Cancellation of record of extinguished liability accounts, 16-1638 
Dog licensing, 16-4601 to 16-4615—See DOGS 
Erection and management of county buildings, 16-1008A 
Extra sessions, 16-910 
Fire protection in unincorporated areas 
fire districts 
annexation, 11-2008 
contracts with cities, towns and private companies for service, 11-2008 
creation, 11-2008 
dissolution, 11-2008 
division, 11-2008 
tax levy for, 11-2008 
trustees, 11-2010 
fire insurance premium tax deposited into volunteer fireman’s compensation fund, 
amount, 11-2030 
Garbage and ash collection 
contractors rendering service, approval of rates by commissioners, 16-1031 
districts, establishment by commissioners, 16-1031 
Indemnity insurance premiums, payment from county funds, 16-1001 
Leases of county property, 16-1030 
Meetings, 16-910 
Parks, donation of land to state, municipality or federal government for park, 16-1131 
Post-enemy-attack, continuity in government, V, 46; 82-3801 to 82-3809—See WAR, 
Continuity in government 
Salaries of county officials, establishment before election, 25-609 
Tax levy for construction, maintenance and repair of public ferries, 32-1518 
Tax levy for county purposes, 16-1015 


COUNTY CORONER 
Autopsies, when authorized, 95-802 
liability of mortuary or physician limited, 95-813 
Death or stillbirth by other than natural causes, duty to make investigation, 95-801 
Deputy coroners, appointment authorized, 95-814 
Inquests 
county attorney to request and give aid and assistance, 95-803 
definition, 95-803 
jurors, number summoned, jurors to be sworn, 95-803, 95-804 
public proceedings required, 95-809 
recording and transcribing proceedings, payment of expenses, 95-808 
testimony of witnesses, writing required, filing, 95-508 
verdict of jury, writing required, contents, 95-807 
when coroner to hold inquest, 95-803 
witnesses, subpoena of, examination, 95-805 
compelling attendance of witness, 95-806 
writing and filing of testimony, 95-808 
Jurisdiction of coroner, 95-812 
Laboratory facilities, provision and payment for, 95-814 
Notice to law enforcement agencies by coroner, when required, 95-801 
Property found on body, disposition of, 95-810 
Register required, contents, 95-811 
Reports to coroner, when required, 95-801 
Technical and clerical assistance, provision and payment for, 95-814 


COUNTY SURVEYOR 
Plat books showing roads to be prepared by surveyor, 32-2803 


COUNTY TREASURER 


Deposits of public funds, 16-2618 NA 
Investment of public funds in government securities, 16-2618 
Salary, establishment before election, 25-609 
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COUNTY WATER AND SEWER DISTRICTS 


Consolidation of districts, petition and procedure, 16-4531 
Sewer service charges, payment of operating expenses, 16-4526 
Water and sewer rates, 16-4525 


COURTS 


Arrest, officers privileged from arrest, 95-616 

Criminal procedure, definition, 95-205 

Judges’ retirement system, 93-1107 to 93-1132—See JUDGES, Retirement system 
Jurisdiction of persons, M. R. Civ. P., Rules 4A, 4B 


CREDIT CARDS 


Violations involving credit cards, 94-1823 to 94-1830—See CRIMINAL OFFENSES, 
Credit device violations 


CREDIT UNIONS 


Accounts excluded from chapter on secured transactions, 87A-9-104 
Articles of incorporation 
approval by supervisor of credit unions required, 14-133 
certified copy as prima facie evidence of facts stated, 14-134 
contents of articles, 14-133 
fees for filing and recording, 14-155 
filing with secretary of state, 14-133 
form prepared by supervisor of credit unions, 14-136 
Banks exempt from provisions of chapter, 14-157 
Board of directors 
compensation of directors prohibited, 14-141 
composition of board, 14-141 
election and terms of directors, 14-141 
powers and duties, 14-143 
Bonds required of officers, 14-152 
Borrowing power, 14-147 
Building and loan associations exempt from provisions of act, 14-157 
Bylaws, form, approval, and amendment, 14-136 
Certificate of incorporation, issuance, 14-133 
evidence of corporate character and capacity, 14-135 
fees for issuance, 14-155 
Change in place of business, 14-154 
Citation of act, 14-130 
Conversion to or from federal credit union, 14-156 
Credit committee 
compensation of members prohibited, 14-141 
composition of committee, 14-141 
election and terms of members, 14-141 
powers and duties, 14-144 
Definition of terms, 14-131 
Destruction of records of liquidated credit union, 14-152 
Dissolution of credit unions, 14-152 
fee for filing certificate, 14-155 
Dividends on earnings, 14-150 
Evidence of corporate character and capacity, 14-135 
Examination of books 
state examiner’s examination, fee, 5-910 
supervisor of credit unions, examination by, 14-132 
supervisory committee examination, 14-145 
Expulsion of member, procedure, 14-151 
Federal credit union, conversion to or from, 14-156 
Fees assessed for examinations, 14-132 
disposition of fees, 14-155 
state examiner’s fee, 5-910 
Fiscal year, 14-140 
Incorporation of credit union, procedure, 14-133 
Interest chargeable on loans, 14-146 
Joint tenancy in shares, 14-139 
Legislative power to amend or appeal reserved, 14-153 
Liquidation by state supervisor, 14-152. 
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CREDIT UNIONS (Continued) 


Loans to members 
application for loan, form, 14-144 
approval by credit committee required, 14-144 
directors and committee members, restrictions on loans to, 14-148 
interest rate chargeable, 14-146 
purposes for which authorized, 14-148 
repayment privileges of borrower, 14-148 
security required, 14-144 
Meetings of members, 14-140 
Membership, qualifications and restrictions, 14-139 
approval by board of directors, 14-143 
expulsion of member, 14-141 
withdrawal of member, 14-141 
Merger of credit unions, 14-152 
fees for certificate, 14-155 
Name of credit union, 14-133 
Officers, appointment and duties, 14-142 
' bond required by state supervisor, 14-152 
Perpetual succession during corporate existence, 14-138 
Powers of credit union, 14-138 
Prior rights and duties unaffected by act, 14-158 
Reports to supervisor of credit unions, 14-132 
Reserves against losses, maintenance required, 14-149 
Rules and regulations prescribed by supervisor, 14-152 
Securities exempt from securities act, 15-2013 
Separability of provisions of act, 14-153 
Short title of act, 14-130 
State supervisor’s powers, 14-152 
Supervisory committee 
audit of books, 14-145 
compensation of members prohibited, 14-141 
composition of committee, 14-141 
election and terms of members, 14-141 
powers and duties, 14-145 
suspension of members of committee, 14-145 
Term not to be used by other persons or firms, 14-137 
Voting by members, 14-140 
Withdrawal of member, procedure, 14-151 


CRIMINAL INVESTIGATOR 

Appointment and qualifications, 82-414 

Creation of position within office of attorney general, 82-414 

Definition of “investigator,” 82-415 

Files of criminal investigator, access to limited, 82-417 

Location of office, 82-420 

Powers and duties, 82-416 

Retirement system, investigator and assisting personnel covered, 82-418 
State agencies to co-operate with investigator, 82-419 


CRIMINAL LAW STUDY 


Application for service on commission, 94-1001-3 
Appointment of commission by supreme court, 94-1001-2 
Composition of commission, 94-1001-3 
Employment of secretary and research services by commission, 94-1001-9 
Expenses of commission members, reimbursement, 94-1001-10 
Officers of commission, selection, 94-1001-11 
Procedural rules, adoption by commission, 94-1001-11 
Proposals for changes in law 
distribution to bench and bar by commission, 94-1001-4 
hearings by supreme court on commission proposals, 94-1001-6 
legislative approval required, 94-1001-7 
submission to supreme court for approval, 94-1001-5 
supreme court, suggestions by, 94-1001-8 
Purpose of act, 94-1001-1 
Records of commission proceedings, 94-1001-11 
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CRIMINAL LAW STUDY (Continued) 


Removal of members from commission, 94-1001-3 
Research agencies, employment by commission, 94-1001-9 
Scope of study by commission, 94-1001-2 

Terms of office of commission members, 94-1001-3 
Vacancies on commission, filling, 94-1001-3 


CRIMINAL OFFENSES 


Alcoholic beverage bottle clubs, 4-172, 4-173 

Alienation of affections, bringing or threatening litigation, 17-1206 

Bids for contracts, unlawful agreements for refunds or returns, penalty, 94-1104 
Bigamy, venue of prosecution, 95-410 

Big-game hunting violation as misdemeanor, 26-303.4 

Bounty law, fraudulent claims under, 46-1915 

Breach of promise, bringing or threatening litigation, 17-1206 


Children, offenses involving 
abandonment or nonsupport, 94-304 
firearms, permitting use, 94-3579 
lewd and lascivious acts against children, 94-4106 
violations by children, causing, permitting, or contributing to, 10-617 


Coloration of wheat, oats, rye or barley 
required when products treated with injurious or toxic substances, 94-35-271.1 
sale or offering for sale in violation of act, 94-35-271.2 
violation of act requiring coloration, misdemeanor, 94-35-271.3 


Commercial tow cars improperly equipped, 32-21-161, 32-21-162 
Consumer loan act, violations, 27-228 


Corporations 
annual report, failure to file, 15-22-125 
signing of false documents by corporate officers or directors, 15-22-126 


County zoning regulations, violation, 16-4707 
Credit device violations 
felony, violations deemed, 94-1829 
knowledge of falsity or revocation implied from presentation or use, 94-1828 
misdemeanor, violations deemed, 94-1829 
notice of revocation of device, manner in which given, 94-1827 
possession of false or stolen device unlawful, 94-1826 
retention of device without authority unlawful, 94-1825 


telephone or telegraph communications originating or terminating in state, appli- 


cation to, 94-1830 


theft of credit device unlawful, 94-1825 
unauthorized use of credit device unlawful, 94-1823 
use of false, expired or revoked credit device unlawful, 94-1823 


Credit union, misuse of name, 14-137 
Dentistry, practice without certificate, 66-919 
Discrimination because of race, creed, color or national origin, 64-303 
Dog licensing act violations, misdemeanor, 16-4613 
Driving while license suspended or revoked, 31-155 
Electric lines, tampering with or tapping, 94-3203 
Escape from custody on interstate detainer, 94-1101-4 
Firearms, permitting use by minors, 94-3579 
Fireworks regulatory act, penalty for violation, 69-2706 
Fish illegally taken, possession or removal from state, 26-701 
Fishing violations under reciprocal privileges, 26-228 
Food, Drug and Cosmetic Act, violations of, 27-705 
Food service establishments, offenses relating to, 27-625 
obtaining food with intent to defraud, penalty, evidence of intent, 94-1831 
Funeral directors and insurers, prohibited relations, 40-3521 
Game animals, contests based on size, 26-811 
Game illegally taken, possession or removal from state, 26-701 
Game wardens’ retirement system, false claims under, 68-1423 
Grain warehousemen 
operation without license, 3-228 
reports, falsification or failure to file, 3-227 
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CRIMINAL OFFENSES (Continued) 
Homicide, state criminal jurisdiction, 95-304 
death and cause of death in different counties, venue, 95-406 
Horse racing violations, 62-508 
Hotels, obtaining accommodations with intent to defraud, penalty, evidence of 
intent, 94-1831 
Identification cards, false procurement, penalty, 94-2014 


Inducing engagement as advertising agency for sale of real property by misrepresen- 
tation of services, penalty, 94-1822 


Industrial insurance account in agency fund, conversion of profits from, 92-1123 
Industrial school resident, aiding in leaving school, 80-2212 
Insurance agent, misappropriation of funds by as larceny, 40-3324 
Insurance code violations, 40-2617 
false representation in applications and claims, 40-3522 


Kidnaping, venue of prosecution, 95-411 
Labeling requirements on paint and paint products, penalty for violation, 3-1511 
Larceny, robbery, false pretenses or embezzlement, venue of offenses, 95-408 
Livestock running at large in road construction area, 32-321 
Lobbyist licensing and regulatory act, violations, 43-808 
Marriage, declaration of marriage without solemnization, violation of act concerning, 
48-130.2 
Mortician’s and funeral director’s act, violation, 66-2717 
Motels, obtaining accommodations with intent to defraud, penalty, evidence of 
intent, 94-1831 
Motorboat and vessel regulatory act, penalty for violations, 69-3518 
Obscene conduct, harassment by telephone, penalty, 94-35-221.5, 94-35-221.6 
Obtaining money for property or services by false pretenses, penalty, 94-1805 
Occupational disease act, violation, penalty, 92-1340 
Optometry, practice without license, 66-1314 
Petroleum products, violations with respect to, 60-233 
Political contributions by insurers, 40-3518 
Post-attack resource management, violation of rules and regulations, 77-1508 
Poultry improvement law, violation, 3-2212 
Printing for state, obtaining from noncomplying contractor, 82-1138 
Private conversation, recording without knowledge of parties as misdemeanor, 94- 
35-274 
exemptions from general prohibition, 94-35-275 
Real estate license act violations, 66-1940 
Recording of conversation without knowledge of parties as misdemeanor, 94-35-274 
exemptions from general prohibition, 94-35-275 
Refuse disposal areas, violations with respect to, 69-4009 
Retail installment sales act, penalty for violation, 74-611 
Roadblocks established by peace officers, failure to stop, penalty, 95-618 
Schools, failure of parent, guardian or person having custody to require children to 
attend, penalty, 75-2901 
Sheep, removal from county without permit, 46-810 
Subdivided lands, improper sale or leasing outside state, 67-2116 
Telephone and telegraph facilities, offenses involving 
abuse, harassment or extortion by telephone, 94-35-221.5, 94-35-221.6 
false or unauthorized use of credit card or telephone number, 94-1823 
felony, credit device violations deemed, 94-1829 
fraudulent device to obtain service without intention to pay, 94-1824 
injury to or removal of coin box or wires, 94-3211 
interstate communication, application of credit act to, 94-1830 
knowledge presumed from unauthorized use of credit card or telephone number, 
94-1828 
misdemeanor, credit device violations deemed, 94-1829 
notice of revocation of credit card, manner of giving, 94-1827 
tampering with or tapping lines, 94-3203 
Television, operation of VHF booster or VHF translator system, penalty for violations 
of act, 70-407 
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CRIMINAL OFFENSES (Continued) 


Trucks, failure to display owner’s name on, 53-803 
Unauthorized insurer, representing or aiding, 40-3401 
Unclaimed property, failure to report or pay over to state treasurer, 67-2225 


Uniform facsimile signatures of public officials act, violation with intent to defraud, 
felony, 59-1304 

Union interference with operation of sole proprietor or two man partnership retail 
or amusement establishment, 41-1805 

Vocational school for girls resident, aiding in leaving school, 80-2212 


Warehouse receipts, crimes involving 
delivery of goods without obtaining possession of receipt, 88-154 
duplicate negotiable receipt, issuance, 88-152 


Wife, abandonment or nonsupport, 94-301 
Wild turkey, taking in violation of act, misdemeanor, 26-512 


CRIMINAL PROCEDURE 
Admission, motion to produce or suppress, 95-1804, 95-1805 


Appeals 
amicus curiae, brief of, 95-2417 
application of chapter, 95-2401 
authority of court, determination of appeal, 95-2426 
briefs — 
amicus curiae, brief of, 95-2417 
appellant’s brief, contents and arrangement, 95-2416 
appendix, 95-2418 
filing and service of, 95-2419 
form, printing and binding, 95-2420 
submission of case on briefs, court may direct argument, 95-2421 


calendar, placing causes upon calendar, setting for argument, 95-2424 
death sentence, stay of execution, 95-2406 
defendant, appeal from conviction and certain orders after judgment, scope of 
review, 95-2404 
determination on appeal, authority of reviewing court, 95-2426 
dismissal for failure to cause timely transmission or to docket appeal, 95-2410 
dismissal of appeal, effect of, 95-2411 
docket 
docketing appeal, 95-2410 
entry and notice of orders and judgments, 95-2422 
errors on appeal 
jurisdictional or constitutional rights noticed, 95-2425 
matters not affecting substantial rights disregarded, 95-2425 
reversal for error by trial court against appellant, error must be prejudicial, 
95-2412 
filing of papers, 95-2413 
briefs, time for filing, number of copies, consequences of failure to file, 95-2419 
petitions for rehearing, 95-2423 
time, computation and extension of, 95-2414 
fine, stay of execution, 95-2406 
form of briefs, motions, and other papers, 95-2420 
habeas corpus, appeal from or der discharging petitioner, 95-2714 
hearings, oral arguments, requirements, 95-2421 
petition for rehearing, 95-2423 
imprisonment, defendant admitted to bail, stay of execution, 95-2406 
indigent appeals, procedure, 95-2428 
eee ponies AY for trial in district court, 95-2009 
mailing of copy of judgment or order and mailin i 
En olor CaiO5. ag g of notice of date of entry, 
motions, writing required, contents, time for answer, 95-2415 
filing with judge, 95-2413 
form, printing and binding, 95-2420 
notice of appeal 
contents, service, 95-2405 
exclusive method of review, 95-2401 
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CRIMINAL PROCEDURE (Continued) 
Appeals (Continued) 


opinion of court, issuance of mandate, return of record and termination of 
jurisdiction, 95-2427 
oral argument, requirements, 95-2421 
calendar, withdrawal of records, 95-2424 
petitions for rehearing, 95-2423 
orders, rulings, or proceedings of trial court against respondent, review on 
appeal, 95-2412 
parties, appellant and respondent, 95-2405 
police courts, procedure for trial in district courts, 95-2009 
fines for city ordinance violations, disposition of, 95-2008.1 
post-conviction hearing, 95-2601 to 95-2608—See Post-conviction hearing, below 
appeal from order, 95-2608 


probation, effect of appeal, 95-2406 


record on appeal 
agreed statement as record, 95-2408 
composition of record, 95-2408 
correction or modification of record, 95-2408 
filing of record, 95-2410 
indigent appeals, procedure, 95-2428 
permission to take from clerk’s office, 95-2424 
statement of evidence or proceedings, 95-2408 
transcript of proceedings, duties of parties, costs, 95-2408 
transmission of record, time for, duty of appellant, duty of clerk, extension 
of time, 95-2409 
relief pending appeal, 95-2406 
feman dics cause to trial court, return of record and termination of jurisdiction, 
95- 
reversal of judgment, defendant discharged, 95-2430 
scope of appeal 
defendant, appeal from conviction and certain orders after judgment, scope 
of review, 95-2404 
state, appeals from certain court orders or judgments, 95-2403 
sentence, review of sentence, 95-2211, 95-2501 to 95-2504—See Sentence and 
judgment, review of sentence, below 
service of papers, 95-2413 
briefs, time for, number of copies, 95-2419 
time, computation and extension of, 95-2414 
several defendants, appeal by one authorized, 95-2429 
state, appeals from certain orders or judgments authorized, 95-2403 
effect of appeal by state, 95-2407 
stay of execution, 95-2406 
substantive rights of parties, consideration on appeal, 95-2412 
suspension of statutory requirements authorized, 95-2402 
time, computation and extension of, 95-2414 
time for appeal, 60 days after rendition of judgment, 95-2405 
title of case not changed, 95-2405 
Appearance of arrested person, duties of person who made arrest and of court, 
95-901, 95-902 
Arraignment 
answer, time allowed, 95-1607 
definition, 95-1601 
irregularity of arraignment, effect, 95-1608 
joint defendants, 95-1605 
place of arraignment, 95-1602 
presence of defendant, 95-1603, 95-1604 
procedure on arraignment, 95-1606 
Arrest, 95-601 to 95-619—-See ARRESTS 
Bail, 95-1101 to 95-1123—See BAIL 
Change of judge, 95-1709 
Change of venue, 95-401, 95-1710 
justices’ and police courts, 95-2003 
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CRIMINAL PROCEDURE (Continued) 


Charging offense, methods of prosecution, 95-1501, 95-1502 
“charge” defined, 95-203 
justice and police courts, 95-2001 
Close Pursuit Act, 95-619 
Competency of accused 
death sentence, determination of mental fitness, 95-2304, 95-2305 
defense of mental disease or defect excluding responsibility 
affirmative defense, notice, form of verdict and judgment on finding of 
irresponsibility, 95-503 ina: 
Se een aaa of irresponsibility on basis of psychiatrist’s report, judgment, 
95-507 
legal effect of acquittal, commitment of defendant, release or discharge, 95-508 
requirements, 95-501 
definition of “mental disease or defect,” 95-501 
evidence of mental disease or defect, when admissible, 95-502 
evidence, statements for purposes of examination or treatment inadmissible except 
on issue of mental condition, 95-509 
examination of defendant, rights of defendant or state, form of expert testimony, 
95-505, 95-507 
fitness to proceed, mental disease or defect excluding 
effect of finding of unfitness, proceedings if fitness regained, 95-506 
requirements, 95-504 
privilege, statements for purposes of examination or treatment inadmissible except 
on issue of mental condition, 95-509 
psychiatric examination of defendant, rights of defendant or state, form of expert 
testimony, 95-505, 95-507 
test for mental disease or defect excluding responsibility, 95-501 
Complaint 
amending charge, 95-1505 / 
appearance of person arrested without warrant, filing complaint, 95-901 
form of charge, 95-1503 
joinder of offenses and of defendants, 95-1504 
prior conviction, charge of, notice and procedure, 95-1506 
prosecution of offense by complaint, 95-1501, 95-1502 
justice and police courts, 95-2001 
Confession, motion to produce or suppress, 95-1804, 95-1805 
Construction of Code of Criminal Procedure, 95-102 
Continuance, pretrial motion, requirements, 95-1708 
Conviction—See Sentence and judgment, below 
definition, 95-204 
Coroner’s office, 95-801 to 95-814—See COUNTY CORONER 
Counsel, right to 
appearance of arrested person, duty of court to inform defendant of rights, 95-902 
duration of appointment of counsel, 95-1003 
duty of court to inform defendant, 95-902, 95-1001 
felony charge, furnishing counsel required, when, 95-1001 
misdemeanor charge, furnishing counsel, when, 95-1001 
payment of appointed counsel, 95-1005 
ha criminal action or proceeding, appointment of counsel authorized, 
public defender’s office, authority of counties to establish, 95-1006 
waiver of counsel, 95-1002 
Courts, definition, 95-205 
Death sentence 
appeals, stay of execution, 95-2406 
Seciien of pee procedure, 95-2303 
mental fitness of defendant, determination of, proceedings, 95-23 - 
pregnant female, proceedings, 95-2306, 95-2367. pa vag ot ae 
Defenses and objections raised before trial, 95-1701, 95-1702 
Definitions 
arraignment, 95-1601 
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CRIMINAL PROCEDURE (Continued) 
Definitions (Continued) 
arrest, 95-601 
charge, 95-203 
conviction, 95-204 
coroner’s inquest, 95-803 
court, 95-205 
gender, masculine gender includes feminine, 95-202 
guaranteed arrest bond certificate, 95-1121 
judge, 95-206 
judgment, 95-207 
magistrate, 95-208 
meanings of words and phrases, 95-201 
mental disease or defect, 95-501 
new trial, 95-2101 
notice to appear, 95-601 
offense, 95-209 
peace officer, 95-210 
search warrant, 95-703 
‘sentence, 95-211 
singular term includes plural, 95-202 
summons, 95-601 
warrant of arrest, 95-601 
Depositions, 95-1802 
Discharge of defendant 
granting of motion to dismiss, 95-1706 
not guilty judgment, 95-2202 
reversal of judgment on appeal, 95-2430 
Discovery, applicable rules, 95-1803 
Dismissal of action, complaint, information, or indictment 
motion of court or application of attorney prosecuting, 95-1703 
pretrial motion, effect of determination, 95-1706 
Disqualification of judge, requirements and procedure, 95-1709 
Evidence 
books, documents and objects, subpoena authorized, inspection or copying by 
defendant, 95-1801, 95-1803 ; 
confession or admission, motion to produce or suppress, 95-1804, 95-1805 
depositions, 95-1802 
illegally seized evidence, motion to suppress, 95-1806 
Examination of defendant, preliminary examination, 95-1201 to 95-1204—See Prelimin- 
ary examination, below 
Examination to determine competency of accused, 95-505, 95-507 
Execution of sentence, 95-2301 to 95-2312—See Sentence and judgment, execution of 
sentence, below 
Grand jury, 95-1401 to 95-1410—See GRAND JURY 
Guilty plea, conditions for acceptance, withdrawal 
district court, 95-1902 
justices’ and police courts, 95-2004 
Habeas corpus, 95-2701 to 95-2716—See HABEAS CORPUS 
Indictment, 95-1401 to 95-1410—See GRAND JURY 
Information 
amending charge, 95-1505 
application for leave to file information, requirements, 95-1301 
commencement of prosecution by information, 95-1501, 95-1502 
district court judge, information against, procedure, 95-1301 
failure of county attorney to file, duty of court, 95-1303 
form of charge, 95-1503 
joinder of offenses and of defendants, 95-1504 
prior conviction, charge of, notice and procedure, 95-1506 
time for filing by county attorney, effect of failure, 95-1302 


Initial appearance of arrested person, duties of person who made arrest and of 
court, 95-901, 95-902 
Insanity, 95-501 to 95-509—See Competency of accused, above 
Interstate agreement on detainers, text and enactment, 94-1101-1 
cooperation of public agencies in enforcement, 94-1101-3 
coordinator of agreement, appointment and duties, 94-1101-6 
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Interstate agreement on detainers (Continued) 
delivery of prisoner by institution on detainer, 94-1101-5 
district courts to function under agreement, 94-1101-2 
escape from custody on detainer, penalty, 94-1101-4 
Joinder of offenses and of defendants in making charge, 95-1504 
appeal by one defendant authorized, 95-2429 
Judges 
definition, 95-206 
disqualification, substitution of judge, requirements and procedure, 95-1709 
Judgments, 95-2201 to 95-2216—See Sentence and judgment, below 
definitions, 95-207, 95-211 


Juries and jurors 
coroner’s inquest, number of jurors, jurors to be sworn, 95-803, 95-804 
district court 
admonition upon adjournment of court, 95-1913 
alternate jurors, 95-1909 
challenges, 95-1909 
examination of jurors, 95-1909 
formation of trial jury, number of drawn, 95-1905 
instructions to jury, 95-1910 
list of prospective jurors furnished, 95-1909 
number of jurors, 95-1901 
objection to jury panel, motion to discharge, 95-1908 
. qualifications and exemptions, 95-1909 
retirement of jury, 95-1913 
right to jury trial, 95-1901 
separation during trial, 95-1913 
verdicts—See Verdicts, below 
view of place of offense or property, 95-1912 
grand jury, 95-1401 to 95-1410—See GRAND JURY 
justices’ courts, 95-2004 to 95-2006—See Justices’ courts, below 
police courts, 95-2004 to 95-2006—See Police courts, below 
Jurisdiction 
appeals, remand of cause and termination of jurisdiction, 95-2427 
coroner, jurisdiction of, 95-812 
district courts, 95-301 
justice of the peace courts, 95-302 
municipal courts, 95-303 
police courts, 95-303 
state criminal jurisdiction, 95-304 
Justices’ courts 
change of place of trial, 95-2003 
disqualification of judge, 95-1709. 
docket required, contents, 95-2002 
guilty plea, conditions for acceptance, 95-2004 
juries and jurors 
discharge of jury, 95-2006 
examination of jurors, challenges, 95-2005 
formation of trial jury, 95-2005 
number of jurors, 95-2005 
right to trial by jury, waiver, 95-2004 
verdict, 95-2006 
jurisdiction of criminal cases, 95-302 
dangerous drug act cases, no jurisdiction in, 95-302 
preliminary examination, 95-1201 to 95-1204 
prosecutions commenced by complaint, 95-2001 
ete and judgment, execution of judgment, 95-2007, 95-2008 
trials 
guilty plea, conditions for acceptance, 95-2004 
issue, designation for trial, 95-2004 
preparation for trial, time for, 95-2004 
presence of defendant, requirements, 95-2004 
right to jury trial, waiver, 95-2004 
verdicts 4 
number of jurors required to concur, 95-2006 
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CRIMINAL PROCEDURE (Continued) 


Justices’ courts (Continued) 
verdicts (Continued) 
poll of jury, 95-2006 
return, requirements, 95-2006 
several defendants, requirements, 95-2006 
Magistrate, definition of, 95-208 
eae disease or defect of accused, 95-501 to 95-509—See Competency of accused, 
above 
Motions 
appeals, requirements, 95-2415 
filing with judge, 95-2413 
new trial, 95-2101 
post-conviction hearing, time for motion, 95-2604 
pretrial motions, 95-1701 to 95-1710—See Pretrial motions, below 


New trial, definition and effect, motion for, 95-2101 
appeal, authority to order new trial, 95-2426 
bail, provisions for, 95-1119 
Notice to appear, issuance, form, failure to appear, 95-614 
Peace officers 
arrests, 95-608—See ARRESTS, Peace officer 
bail, acceptance, procedure, 95-1103, 95-1104 
definition, 95-2010 
Police courts 
appeals, procedure for trial in district court, 95-2009 
fines for city ordinance violations, disposition of, 95-2008.1 
change of place of trial, 95-2003 
docket required, contents, 95-2002 
juries and jurors 
discharge of jury, 95-2006 
_ examination of jurors, challenges, 95-2005 
formation of trial jury, 95-2005 
number of jurors, 95-2005 
right to trial by jury, waiver, 95-2004 
verdict, 95-2006 
jurisdiction of criminal cases, 95-303 
prosecutions commenced by complaint, 95-2001 
sentence and judgment, execution of judgment, 95-2007, 95-2008 
fines for city ordinance violations tried on appeal, disposition of, 95-2008.1 
trials 
guilty plea, conditions for acceptance, 95-2004 
issue, designation for trial, 95-2004 
preparation for trial, time for, 95-2004 
presence of defendant, requirements, 95-2004 
right to jury trial, waiver, 95-2004 
verdicts 
number of jurors required to concur, 95-2006 
poll of jury, 95-2006 
return, requirements, 95-2006 
several defendants, requirements, 95-2006 


Post-conviction hearing 

appeal from order entered on motion, 95-2608 

commencement of proceedings by petition, 95-2602 

contents of petition, 95-2603 

grounds for petition, 95-2601 

proceedings on petition, notice, proof, order, 95-2605 

record required, 95-2606 

successive petitions prohibited, 95-2607 

time for motion, any time after conviction, 95-2604 
Prejudice 

change of place of trial, requirements and procedure, 95-1710 

justice and police courts, 95-2003 

substitution of judge, requirements and procedure, 95-1709 

Preliminary examination 


definition, 95-1201 
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CRIMINAL PROCEDURE (Continued) 


Preliminary examination (Continued) 
deposition of witness after examination, requirements, 95-1204 
exclusion and separation of witnesses, 95-1203 
proceedings at examination, 95-1202 
recognizance by witness after examination, requirements, 95-1204 
waiver of preliminary examination, defendant held to answer, 95-1202 


Presentence investigations, contents, availability of report, 95-2203. to 95-2205 


Pretrial motions 
arraignment, motions allowed in answer, 95-1607 ' 
books, documents and objects, subpoena authorized, inspection or copying by 
defendant, 95-1801, 95-1803 
confession or admission, motions to produce or suppress, 95-1804, 95-1805 
continuance, requirements for motion, 95-1708 
defenses and objections raised before trial, 95-1701, 95-1702 
denial of motion, procedure, 95-1706 
depositions, 95-1802 
discovery, applicable rules, 95-1803 
Sa ay of action on motion of court or application of attorney prosecuting, 
95-1703 
disqualification of judge, requirements and procedure, 95-1709 
evidence illegally seized, motion to suppress, 95-1806 
granting of motion to dismiss, procedure, 95-1706 
hearing on motion, 95-1705 
jury panel, objection to, motion to discharge, 95-1908 
substitution of judge, requirements and procedure, 95-1709 
time of making motion, 95-1704 
transfer of trial, motion based on lack of jurisdiction or improper place, 95-1707 
Prior conviction, charge of, notice and procedure, 95-1506 
Prisoner furlough program—See PRISONS AND PRISONERS, Prisoner furlough 
program ; 
Prosecution, methods of charging offense, 95-1501, 95-1502 
justice and police courts, 95-2001 
Public defender’s office, 95-1006 
Purpose of Code of Criminal Procedure, 95-102 
Recognizance 
preliminary examination of criminal defendant, recognizance by witness after 
examination, 95-1204 
release authorized, duties of court, 95-1106 
Review division of supreme court 
appointment of district court judges, 95-2501 
decisions, procedure and disposition of, 95-2503 
meetings, where held, 95-2501 
number of judges, number required for decision, 95-2501 
procedure for review, 95-2502 
scope of act, 95-2504 
Rights of defendant 
change of place of trial, 95-1710, 95-2003 
counsel, right to, 95-1001 to 95-1006 
initial appearance of arrested person, duties of person who made arrest and ot 
court, 95-901, 95-902 
jury trial, 95-1901, 95-2004 
substitution of judge, 95-1709 
Roadblocks, arrests at, 95-618 
Rules of supreme court, 95-2801 to 95-2806—See Supreme court rules, below 
Scope of Code of Criminal Procedure, 95-101 
Search and seizure, 95-701 to 95-708—See SEARCH AND SEIZURE 
Second offense, charge of prior conviction, notice and procedure, 95-1506 
Sentence and judgment 
board of pardons, statistical data transmitted to, 95-2210 
combination of sentences authorized, 95-2206 
commutation of prison sentence to commitment to juvenile facilities, 80-2210 
construction of chapter, liberal construction, 95-2201 
credit for incarceration prior to conviction, 95-2215 
credit for time served, 95-2214 
death sentence, execution of, 95-2303—See Death sentence, above 
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CRIMINAL PROCEDURE (Continued) 


Sentence and judgment (Continued) 
deferment of imposition of sentence, 95-2206 
withdrawal of plea allowed, effect, 95-2207 
definitions, 95-207, 95-211 
entry of judgment and judgment roll, 95-2209 
execution of sentence 
commitment of defendant, 95-2206, 95-2301 
death sentence, 95-2303—See Death sentence, above 
fine, execution of, 95-2302 
justices’ courts, 95-2008 
police courts, 95-2008 
sheriff, commitment of defendant to custody of, 95-2301 


fines for offense, imposition of, 95-2206 
appeal, stay of execution, 95-2406 
execution of, 95-2302 
lien of judgment to pay fine, 95-2208 
guilty verdict, sentence and judgment within reasonable time, 95-2202 
imposition of sentence, exclusive duty of judge, 95-2212 
investigations, contents of presentence investigation, availability of report, 
95-2203 to 95-2205 
justices’ courts, 95-2007, 95-2008 
mental disease or defect excluding responsibility, form of verdict and judgment 
on finding of irresponsibility, 95-503 
merger of sentences, 95-2213 
not guilty judgment, discharge of defendant, 95-2202 
open court, judgment rendered in, 95-2202 
police courts, 95-2007, 95-2008 
post-conviction hearing, 95-2601 to 95-2608—See Post-conviction hearing, above 
presentence investigations, contents, availability of report, 95-2203 to 95-2205 
probation authorized, 95-2206 
review division of supreme court, 95-2501 to 95-2504—See Review division of 
supreme court, above 
review of sentence, 95-2211 
sentences enumerated, 95-2206 
separate sentences, merger of sentences, 95-2213 
stay of execution of sentence authorized, 95-2206 
Western Interstate Corrections Compact, 95-2308 to 95-2312 
work release program for prisoners, 95-2216 


Subpoenas 
coroner’s inquest, subpoena of witnesses, compelling attendance, 95-805, 95-806 
discovery, subpoena as discovery device, 95-1803 
issuance, requirements and form, 95-1801 


Substitution of judge, requirements and procedure, 95-1709 


A definition, issuance, form and service, failure to appear, 95-601, 95-612, 
95-613 


Supreme court rules 
adoption of rules of pleading, practice and procedure, authority of court, 95-2801 
advisory committee, appointment, members, duties, 95-2801 
effective date of rules, 95-2805 
expiration date of rule-making power, 95-2805 
legislature’s right to adopt rules not abridged, 95-2806 
present laws and rules, in force until modified or superseded, 95-2804 
eet Sieh of rules of pleading, practice and procedure, authority of court, 
95-280 
proposed rules, distribution of and hearings before adoption, 95-2803 
rights of state or a defendant, not abridged, enlarged or modified, 95-2801 


Transfer of trial 
justice and police courts, 95-2003 
lack of jurisdiction or proper venue, 95-1707 
prejudice existing in county, 95-1710 
Trials 
district court 
adjournment of court, 95-1914 
admonition to jury, 95-1913 
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CRIMINAL PROCEDURE (Continued) 


Trials (Continued) 
district court (Continued) | . enti | fins 
county attorney, failure to attend, appointment of substitute, 95-1903 
degree of offense, jury to find, 95-1915 
discharge of defendant, when, 95-1916 ~ | | 
guilty plea, conditions for acceptance, withdrawal, 95-1902 
instructions to jury, 95-1910 
issues, designation for jury trial, 95-1901 
jury panel, objection, motion to discharge, 95-1908 
jury trial, 95-1901—See Juries and jurors, district court, above 
lesser offense, conviction of authorized, 95-1915 
not guilty plea, issues, 95-1901 
order of prosecutions, 95-1906 
order of trial, 95-1910 
departure from, authority for, 95-1911 
preparation for trial, reasonable time allowed, 95-1907 
presence of defendant, mistrial for absence, 95-1904 
retirement of jury, 95-1913 
right to jury trial, number of jurors, 95-1901 
separation of jurors during trial, 95-1913 
several defendants, verdicts, 95-1915 
view of place of offense or property, 95-1912 
justices’ courts, method of trial, 95-2004—See Justices’ courts, above 
mental disease or defect excluding fitness to proceed 
requirements, procedure, 95-504 to 95-506 
new trial, definition and effect, motion for, 95-2101 
appeal, authority to order new trial, 95-2426 
bail, provisions for, 95-1119 . 
police courts, method of trial, 95-2004—-See Police courts, above 
several defendants, verdicts, 95-1915 
- appeal by one defendant authorized, 95-2429 
verdicts—See Verdicts, below 
Venue 
aiding, abetting, or procuring commission of offense in another county, 95-404 
bigamy, trial where marriage or cohabitation occurred, 95-410 
boundary, offense committed on or near, 95-403 
change of venue, 95-401, 95-1710 
justice and police courts, 95-2003 
commencement of offense outside state, trial where offense consummated, 95-407 
death and cause of death in different counties, 95-406 
escape from prison, trial in any county,,95-409 
kidnaping, trial where victim has traveled or been confined, 95-411 
objections to place of trial, waiver, hearing, 95-401, 95-1710 
justice and police courts, 95-2003 
stolen property, trial in county where control exerted, 95-408 
telephone misuse, venue of offenses, 94-35-221.5 
transit, offenses committed while in, 95-405 
treason, trial in any county, 95-412. 
trial in county where offense committed, 95-401 
two or more acts occurring in different counties, 95-402 
Verdicts 
coroner’s inquest, writing required, contents, 95-807 
district court 
degree of offense, jury to find, 95-1915 
directed verdict, 95-1909 
general verdict to each offense, 95-1909 
lesser offense, conviction of authorized, 95-1915 
number required to concur, 95-1915 
poll of jury, 95-1915 
return of verdict, form, 95-1915 
several defendants, 95-1915 
justices’ courts, 95-2006. 
police courts, 95-2006 
Warrant for search and seizure, definition, issuance, procedure, 95-703 to 95-711. 
Warrant of arrest, definition, issuance, procedure, 95-601, 95-603 to 95-605 
Western Interstate Corrections Compact, 95-2308 to 95-2312 
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CRIMINAL PROCEDURE (Continued) 


Witnesses 

coroner’s inquest, subpoena of witness, compelling attendance, writing and filing 
of testimony, 95-805, 95-806, 95-808 

expenses of witnesses, 95-1801 

indigent defendants, procedure for obtaining subpoenas, 95-1801 

preliminary examination, exclusion and separation, recognizance by or deposition 
after examination, 95-1203, 95-1204 

subpoena, requirements and form, 95-1801 


D 


DAIRIES AND DAIRY PRODUCTS 


Ice cream, definition and standards, 3-2476 
Milk control board 
assessment upon producer-distributors and distributors, 27-409 
bonds required of distributors, 27-426 
declaration of policy regulating milk, 27-401 
definitions, 27-403 
distributors and producer-distributors, records required to be kept by, 27-416 
entry and inspection, powers of, 27-415 
fair trade practices, rules and regulations governing, 27-414 
fines assessed for violations, deposit and use, 27-417 
general powers, 27-405 
judicial review of orders, 27-428 
licenses 
application for, 27-410 
issuing, 27-409 
persons required to obtain, 27-409 
local advisory board, duties, 27-427 
meetings, 27-404 
members, 27-404 
minimum prices 
fixing, 27-407 
hearing on, 27-407 
notice of hearing on, 27-407 
order for, 27-407 
natural marketing areas, designation, 27-406 
organization, 27-404 
per diem expenses, 27-404 
police powers of state invoked, 27-402 
protection and promotion of public welfare, 27-402 
service of process upon, 27-429 
term of members, 27-404 
Samples held for inspection by commissioner or agent, 3-2407 


DAMAGES AND RELIEF 
Measurement of damages, principles applicable under Uniform Commercial Code, 


87A-1-106 
Tort actions against state, 83-701 to 83-707—See STATE OF MONTANA, Tort 


actions against 


DAMS AND RESERVOIRS 

Fish and game affected, clearance required, 26-1501 to 26-1507—See FISH AND 
GAME, Construction projects affecting fish and game 

Taxability of facilities, 84-206 


DANGEROUS DRUG ACT 
See NARCOTIC DRUGS 


DAY CARE FACILITIES 


Assistance by board in meeting standards, 10-809 
Definition of terms, 10-801 

Enforcement powers of board of public welfare, 10-811 
Exemption of facilities from regulatory act, 10-801 
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DAY CARE FACILITIES (Continued) 


Fire safety standards prescribed by fire marshal, 10-804 
waiver of fire marshal approval prohibited, 10-807 
Health protection standards prescribed by board of health, 10-805 
waiver of board of health approval prohibited, 10-807 
Inspection of facilities by board of public welfare, 10-809 
License required for operation, 10-802 
denial, suspension or revocation of license, grounds, procedure and appeal, 10-810 
fire safety compliance required for license, 10-804 
health standards compliance required for license, 10-805 
investigation of applications for license, 10-806 
issuance of licenses, 10-806 
provisional license, issuance, 10-807 
renewal of license, 10-808 
standards for license, 10-806 
Records and reports required of facilities, 10-809 
Rules and regulations for conduct of facilities, 10-806 
School districts for child care institutions, 75-5501 to 75-5508—See SCHOOLS, School 
districts, child care institution 
Standards prescribed by board of public welfare, 10-803 
Violations of act, investigation and prosecution, 10-811 


DEAD ANIMALS 
Unlawful disposition, penalty, 69-4518, 69-4519 


DEAD BODIES 


Anatomical gifts, 69-2315 to 69-2323 
Autopsy or dissection, cases in which authorized, 69-5103 
mortician authorized to perform acts necessary for burial, 69-5105 
penalty for unauthorized autopsy or examination, 69-5106 
physician to perform autopsy, 69-5104 
report of findings by physician, 69-5104 
Burial permit required for disposition or removal, 69-4428 
delay in determination of death, issuance of permit pending, 69-4427 
importation of body into state, endorsement of permit, 69-4429 
Certificate of death, 69-4424 to 69-4428—See VITAL STATISTICS, Death certificate 
Coroner, powers and duties, 95-801 to 95-814—See COUNTY CORONER 
Medical use of cadavers authorized, 69-5101 
procedure for obtaining cadavers, 69-5102 
Occupational Disease Act, autopsies under, 92-1318 


DEATH SENTENCE 


Appeal, stay of execution, 95-2406 

Execution of sentence, procedure, 95-2303 

Mental fitness of defendant, determination of, proceedings, 95-2304, 95-2305 
Pregnant female, proceedings, 95-2306, 95-2307 


DEBTOR AND CREDITOR 


Debt adjusters 
definitions, 18-401 
exemptions, 18-403 
prohibition and penalty, 18-402 


DECLARATORY JUDGMENT 
Action fcz declaratory judgment, M. R. Civ. P., Rule 57 


DEEDS AND CONVEYANCES 


Joint tenancy in real property created by direct conveyance, 67-1602.1 
Recording as notice as to property acquired after conveyance, 73-201 
Unit ownership property, contents of deed, 67-2322 

Validation of defectively executed instruments, 73-207 to 73-211 
Validation of fiduciary sales, 91-4324, 91-4325 

Validation of unacknowledged instruments, 39-135 to 39-137 


DEFAULT JUDGMENT 
See JUDGMENTS, Default judgment, M. R. Civ. P., Rule 55 
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DEMURRER 


Abolition in civil cases, M. R. Civ. P., Rule 7(c) 
Abolition in justices’ courts, 93-6802.2 


DENTISTRY 


Alcoholic beverage, administration by dentist, 4-137 
Annual renewal of license, fee, 66-906 
Board of examiners 
compensation of members, 66-909 
meetings of board, 66-904 
moneys received by board, deposit and use, 66-904 
report to governor, 66-904 
rules as to auxiliary personnel, 66-923.1 
secretary-treasurer of board, duties and accounts, 66-904 


Certificate to practice, filing with county recorder, 66-906 
Citation of regulatory act, 66-925 
Corporations for practice of dentistry, 15-2101 to 15-2116—See PROFESSIONAL 
SERVICE CORPORATIONS 
Injunction to prevent unauthorized practice, 66-911 
Laboratories and technicians 
advertising to general public prohibited, 66-910 
work authorization to be given by dentist, 66-910 
National board of examiners certificate, recognition, 66-905 
Penalties for practice without certificate, 66-919 
Prosecution of violations, employment of special counsel for, 66-909 


DEPARTMENT OF ADMINISTRATION 


Abolition of previous agencies, 82-3322 
Allocation of controller’s duties among divisions, 82-3304 
Building programs 
architects and consulting engineers, appointment, 82-3319 
restrictions on architectural work by state, 82-3320 
buildings subject to control, 82-3314 
definition of terms, 82-3314 
emergency repairs and operations authorized by governor, 82-3316 
legislative consent, when required for construction, 82-3316 
pecuniary interest prohibited to public officers and employees, 82-3321 
powers of controller in supervision of construction, 82-3318 
submission of programs to controller, governor and legislative assembly, 82-3315 
supervision of construction by department, 82-3317 
university buildings, authority of regents and governor, 82-3316 
Capitol buildings and grounds, oversight and supervision by controller, 82-3309, 82-3310 
Citation of act, 82-3301 
Controller as chief executive officer, 82-3302 
Creation of department, 82-3302 
Data processing, computer, duplicating, copying, and automatic typing facilities, main- 
tenance for state agencies, 82-3306 - 
Divisions within departments, enumeration and appointment of division heads, 82-3303 
allocation of duties among division, 82-3304 
Mailing facilities, maintenance for state agencies, 82-3306 
Office space, assignment to state agencies, 82-3308 
Purpose of act, 82-3301 
Records management program, 82-3311 
definition of “records,” 82-3312 
destruction of records, procedure for authorization, 82-3313 
library and museum material excluded from program, 82-3312 
Regulations for administration of department, 82-3305 
Reports of controller, 82-3305 
Short title of act, 82-3301 
Telephone switchboard, maintenance for state agencies, 82-3307 


DEPARTMENT OF HEALTH 


Board of health, composition and appointment of members, 69-4103 
administering. state matching funds for water pollution control facilities, 69-4808.1 
biennial report to governor, 69-4106 
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DEPARTMENT OF HEALTH (Continued) 


Board of health (Continued) 
chairman of board, 69-4104 
compensation of members, 69-4104 
duties of board, 69-4106 
legal adviser to board, 69-4111 
meetings of board, 69-4104 
powers of board, 69-4106 
secretary of board, 69-4104 
Clean Air Act, administration, 69-3904 to 69-3923—See AIR POLLUTION CON- 
TROL 
Commission on alcohol and drug dependency, 69-6201 to 69-6207 
co-operation among agencies, 69-6204, 69-6206 
department to administer act, 69-6205 
financial assistance, 69-6204 
Comprehensive state health planning powers, 69-4110.1 
Consultants, employment by executive officer, 69-4109 
Definition of terms, 69-4102 
Duties of department, 69-4110 
Establishment of department, 69-4101 
Executive officer of department, qualifications, appointment and salary, 69-4107 
powers and duties, 69-4109 
removal from office, procedure, 69-4108 
Food, Drug and Cosmetic Act, enforcement, 27-701 to 27-723—See FOOD AND 
DRUGS, Food, Drug and Cosmetic Act c 
Food service establishments, licensing and regulation, 27-611 to 27-625—See FOOD 
AND DRUGS, Food service establishments 
Hospital survey and construction, department as principal agency, 69-5302 
powers and duties of department, 69-5303 
eae hygiene and occupational disease, investigations and reports by department, 
Information furnished to department on request, 69-4114 
Inspection and correction of conditions in public buildings, 69-4118 
Laws administered by department, 69-4105 
Legal adviser to department, 69-4111 
Local boards, general supervision by state board, 69-4502 
Mental health regions, establishment by division of mental hygiene, conformity to 
state plan, 80-2407 
Powers of department, 69-4110 
Venereal disease, departmental functions with respect to, 69-4602 
Vital statistics, departmental functions with respect to, 69-4403 
Water supply, protection by state board, 69-4808, 69-4809 
domestic water supply, 69-4903 


DEPARTMENT OF INSTITUTIONS 
See STATE INSTITUTIONS, Department of institutions, 80-1401 to 80-1412 


DEPOSIT 
Storage deposits, applicability of Uniform Commercial Code to, 20-314 


DEPOSITIONS 

Criminal procedure, 95-1802 

Depositions to be taken in other jurisdictions for use in Montana, subpoena authorized 
M. R. Civ. P., Rule 32(e) 

Errors in depositions, effect, M. R. Civ. P., Rule 32 

Irregularities in depositions, effect, M. R. Civ. P., Rule 32 

Justices’ courts, 93-7712 

Oral examination, manner of taking deposition, M. R. Civ. P., Rule 30 

Pending action, scope and procedure for depositions, M. R. Civ. P., Rule 26 

Pending appeal, procedure for perpetuation of testimony, M. R. Civ. P., Rule 27(b) 

Perpetuation of testimony before action, M. R. Civ. P., Rule 27(a) 

Persons authorized to take depositions, M. R. Civ. P., Rule 28 

Stipulations to govern taking of depositions, M. R. Civ. P., Rule 29 

Subpoena for taking of depositions, M. R. Civ. P., Rule 45(d) 

Written interrogatories, manner of taking depositions, M. R. Civ. P., Rule 31 
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DEPOSITS IN COURT 


Statutes govern deposits, M. R. Civ. P., Rule 67 
Unclaimed deposit presumed abandoned, 67-2208—See PROPERTY, Unclaimed 
property 


DEVELOPMENT CREDIT CORPORATION ACT 


Annual statement, 15-2614 
Articles of incorporation, 15-2603 
amendment, 15-2605 


Board of directors, 15-2606 
Capital stock, 15-2603 
Certificate of incorporation, 15-2604 
Corporation law, applicability of, 15-2618 
Credit of state not pledged, 15-2617 
Definitions, 15-2602 
Deposit of funds, 15-2613 
Deposits, receipt of, prohibited, 15-2613 
Duration of corporation to be perpetual, 15-2615 
Earnings, setting apart of portion as earned surplus, 15-2612 
First meeting of corporation, 15-2608 
Liability of directors and officers for losses, 15-2606 
Member financial institutions 

application for membership, 15-2610 

loans to corporation, 15-2610 

stock ownership, 15-2609 

withdrawal from membership, 15-2611 
Powers and privileges, 15-2603 
Purpose, 15-2601 
Reports to and by superintendent of banks, 15-2614 
Stockholders’ and members’ powers, 15-2607 
Stock ownership and limitations, 15-2609 
Superintendent of banks, supervisory power of, 15-2614 
Surplus, setting aside of portion of, 15-2612 
Termination for failure to begin business, 15-2616 
Votes of stockholders, 15-2607 


DISCOVERY 


Admission of facts and genuineness of documents, request for, M. R. Civ. P., Rule 36 
form suggested by rules, M. R. Civ. P., Appendix of Forms, Form 21 

Criminal procedure, rules for discovery, inspection, and notice, 95-1803 

Documents and papers, discovery and production, M. R. Civ. P., Rule 34 

Interrogatories to parties, M. R. Civ. P., Rule 33 

Physical and mental examination of persons, M. R. Civ. P., Rule 35 

Probate proceedings, application of procedures to, M. R. Civ. P., Rule 1 

Refusal to make discovery, effect, M. R. Civ. P., Rule 37 

Tangible objects, discovery and production, M. R. Civ. P., Rule 34 


DISCRIMINATION 
‘See CIVIL RIGHTS 


DISEASE 
See COMMUNICABLE DISEASES 


DISTRICT COURTS 


Adjournments, 93- 316 
Calling of juries for trial of causes, 93-315 
Chambers, acts and proceedings done i in, M. R. Civ. P., Rule 77(b) 
Conciliation court, sitting as, 36-203 
powers of conciliation court, 36-205 
Criminal jurisdiction, 95-301 
Departments, division of district into, 93-321 
Disqualification of judge 
civil cases, 93-901 
criminal cases, 95-1709 
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DISTRICT COURTS (Continued) 


District comprised of two or more counties, holding of court continuously and simul- 
taneously in each or any county, power, 93-316 
Fixing of terms where district comprises two or more counties, 93-315 
Grand juries, summoning, discretion of district judge, 95-1401 
Interstate agreement on detainers, district courts to function under, 94-1101-2 
Judges 
assignment of judges to departments, 93-321 
criminal law study commission, service on, 94-1001-3 
expenses outside county of residence, certification and filing, 93-314 
expenses outside district, certification and filing, 93-306 
indictment against, filing, 95-1410 
information against, procedure for permission to file, 95-1301 
number, 93-302 
practice of law, restrictions on, 93-902 
retired judge, call for duty, 93-1130 
retirement system, 93-1107 to 93-1132—See JUDGES, Retirement system 
salary, 93-303 


Jurisdiction 
criminal offenses, 95-301 
rules of civil procedure do not extend or limit jurisdiction, M. R. Civ. P., Rule 82 
tort actions against state, 83-701 
Open at all times, M. R. Civ. P., Rule 77(a) 
Pre-trial calendar, M. R. Civ. Pp, Rule 16 
a ats of action to federal district court, transmittal of file, M. R. Civ. P., Rule 
e 
Reporters 
appointment by judges, 93-1901 
attendance to.duty in person required, 93-1907 
copies of proceedings furnished to parties, fees, 93-1904 
fees payable by parties before trial, 93- 1905 
notes of testimony and proceedings, filing with clerk, 93- 1902 
oath of office, filing, 93-1901 
objections and exceptions, writing out and filing with clerk, 93-1903 
prima facie correctness of reports, 93-1908 
pro tempore reporter in absence of regular reporter, 93-1907 
reimbursement of expense outside county of residence, 93-1906 
salary of reporter, 93-1906 
transcript of evidence, admissibility, M. R. Civ. P., Rule 80 


Review division of supreme court for review of criminal sentences, 95-2501 to 95-2504 


Rules of practice adopted by district courts, 93-2801-4, M. R. Civ. P., Rule 83 
Term of court, 93-315 


DITCHES 


Municipal regulation of open ditches 
declaration of nuisance, 11-4002 
investigative powers of governing body, 11-4003 
irrigation ditches exempt, 11-4006 
notice to close and fill ditch, 11-4004 
protective devices provided by owner, 11-4005 
purpose of act, 11-4001 
special improvement districts, 11-4006 


Rural improvement districts authorized to build protection devices, 16-1601(1) 
Taxability of ditches, 84-206 


DIVORCE 


Foreign divorce of parties domiciled in state, when not recognized, 21-150 
Registrar of vital statistics, report to, 69-4433 
judicial information included in report, 69-4434 


Stay of proceedings to attempt reconciliation, 21-135.1 
conciliation petition filed, 36-204 


Waiting period before decree granted, 21-135.1 
(2 
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DOGS 
Damages to livestock or poultry, liability of owner of dog, 16-4614 
“Kennel” defined, 16-4602 
Licenses 
application, 16-4602 
collar and license tag required, 16-4601 
county commissioners may provide for, 16-4602 
disposition of fees, 16-4612 
fee, 16-4603 
kennel license 
application, 16-4602 
fee, 16-4603 
license year, 16-4602 
municipal license tag in compliance with act, 16-4604 
removal of tag when dog under immediate control of owner, 16-4601 
required, 16-4601 
“Owner” defined, 16-4615 
Public inspection of applications on file, 16-4603 
Seizure and impounding 
contract with humane societies and other associations, authority for, 16-4607 
pots amet municipal corporations for use of impounding facilities, authority, 
county commissioners, duties, 16-4606 
county pound master, appointment, 16-4607 
disposition of impounded dogs, 16-4608 
dogs running at large without tags, 16-4605 
goespeapected of rabies or known to have bitten human or animal, retaining, 
-460) 
fee for impoundment and keep, 16-4609 
fees and charges as charged against county, 16-4610 
fees, payment by owner claiming dog, 16-4610 
failure to pay pound fee, abandonment, 16-4611 
fines, disposition, 16-4612 
Violation of act constitutes misdemeanor, 16-4613 


DOUBLE JEOPARDY 


Defense of former prosecution, when allowed, exceptions, 94-6808.3 to 94-6808.5 
Definition of “same transaction” and “included offense,” 94-6808.1 
More than one offense in same transaction, prosecution for, 94-6808.2 


DRAINAGE DISTRICTS 


Bonds 
resolution for issuance of bonds or notes, 89-2501 
signatures on, 89-2501 
Rules of civil procedure, application to special proceedings, M. R. Civ. P., Rule 81(a), 
Table A 


DRIVER EDUCATION 
See SCHOOLS, Driver education program, 75-5304, 75-5305 


DRIVER LICENSE COMPACT 
See OPERATORS’ AND CHAUFFEURS’ LICENSES, Interstate compact, 31- 
163 to 31-169 


DRUGS 
See DEPARTMENT OF HEALTH, Commission on alcohol and drug depend- 
ency, 69-6201 to 69-6207; FOOD AND DRUGS, Food, Drug and Cosmetic Act, 
27-701 to 27-723; NARCOTIC DRUGS, Dangerous; Drug: Act, 54-129 to, 54-138 


DURESS 


Affirmative defense, M. R. Civ. P., Rule 8(c) itt 
Uniform Commercial Code supplemented by general principles of law, 87A-1-103 
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E 


ECONOMIC OPPORTUNITY 
See PUBLIC WELFARE, Economic opportunity and poverty relief, 71-1601 to 
71-1604 


ELECTIONS 
Absentee voting and registration 
absentee ballots in precincts where voting machines are used, 23-3716 
application for ballot, time limit, 23-3703 
disposition of application, 23-3705 
form, 23-3704 
deposit of absentee ballots in ballot boxes, 23-3713 
disposition of marked ballot upon return to election officials, 23-3708, 23-3709 
election judges’ duties, 23-3711 
electors in United States service 
definition, 23-3718 
federal postcard application, 23-3721 
oath, 23-3720 
registration, 23-3719 
federal post card application, classification of, 23-3721 
mailing ballot, 23-3706 
marking ballot, 23-3707 
official misconduct, 23-3717 
perjury, 23-3717 
__- record of absentee ballots, 23-3710 
re’ registration card, 23-3723 
registration of voters absent from country, 23-3722 
rejection of ballot upon opening absentee ballot envelope, 23-3713 
right to subsequently vote in person, 23-3714 
school district elections, 23-3702 
voting in person before election day, 23- 3712 


Alcoholic beverages 
days retail beer establishments to be Un 4-303 
days retail establishments to be closed, 4- 414 


Arrest, electors privileged from arrest, 23- 2705, 95-616 
Ballots 
arrangement and rotation of names on ballot, 23-3511 
delivery prior to opening of polls, 23-3503 
elections to be by ballots, 23-2602 
form of, 23-3512,'23-3514, 23-3515 
number. to be provided precincts, 23- 3516 
offices, order of, 23-3513 
party designation, 23-3509 
pasters for nominee filling vacancy, 23-3510 
printed by registrars, 23-3506, 23-3507 
printing and distribution costs, 23-3508 
stub, 23-3515 
uniformity, 23-3508 
Bonds 
contests 
_grounds for challenge, 23-4201 
hearing, 23-4202 


ene! a increase in municipal or school indebtedness, qualifications fap voting, 
Chelate electors 

grounds, 23-3611 

' how determined, 23-3613 
proceedings upon determination, 23-3616 

list of challenges, 23-3617 

person refusing to be sworn, vote to be rejected, 23-3614 

trial by election judges at time of challenge, 23-3615 
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Congressmen 
certificate of election, 23-4403 
general election, chosen at, 23-4401 
residency required, 23-4404 
vacancy in office, 23-4402 


Constitutional amendments 
attorney general’s summary placed on ballot: 37-104.1 
printing and publication of proposed amendments, 23-2802 


Contests 
bond elections 
grounds for challenge, 23-4201 
hearing, 23-4202 


cohen eua to ratify proposed amendments to constitution. of the United States, 
23-4601 
ballot form, 23-4605 
certificate of result, 23-4609 
- compensation of delegates and officers, 23-4608 
delegates, 23-4602 
election of delegates, 23-4602 
determination of election results, 23-4604 
nomination of delegates, 23-4603 
federal law, superseding effect of, 23-4611 
officers and procedures, 23-4607 
qualifications of petitioners and electors, 23-4610 
quorum, 23-4607 
time for holding, 23-4606 
County bond issue elections, electors, 16-2026 
Definitions, 23-2601 
Election judges 
appointment, 23-3201 
assistance to disabled electors, 23-3609 
choosing, manner of, 23-3202 
clerks appointed by judges, 23-3203 
compensation of judges and clerks, 23-3207 
duties, 23-3201 
instruction of judges, 23-3206 
notices of election, posting of, 23-3204 
notification of appointment, 23-3204 
number of judges, 23-3201 
oaths and their administration, 23-3205 
vacancies, 23-3203 
Election laws, distribution of, 23-2904 
Election precincts, 23-3101 
polling place, designation of, 23-3103 
ward boundaries, 23-3102 
Electors 
arrest, privileged from, 23-2705 
“presidential electors, 23-4301 to 23-4307—See Presidential electors, below 
qualifications, 23- 2701 
elections on constitutional amendments, 23- 4610 
elections on incurring state indebtedness, 23-2702 
elector registered in one county and listed on assessment roll of another, 
23-2103 
Electronic voting systems 
approval of marking device or automatic tabulating equipment, 23-3906 
ballot information, 23-3904 . 
closing polls, procedure upon, 23-3905 
damaged or defective ballots, 23-3905 
definitions, 23-3902 
-election laws in general, applicability of, 23- 3007 
paper ballot, elector may request, 23- 3903 
purpose of act, 23-3901 
returns, 23-3905 
rules, 23-3906 
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ELECTIONS (Continued) 
Electronic voting systems (Continued) 
testing of automatic tabulating equipment, 23-3904 
use, where authorized, 23-3903 
voting booths, 23-3904 
write-ins, 23-3904 
General election, time for holding, 23-2604 
Governor-elect, orderly transition of power to, 82-1311 to 82-1314 
Initiative measures, attorney general’s summary placed on ballot, 37-104.1 
Justices of supreme court and district courts 
each vacancy a separate and independent office for election purposes, 23-4501 
endorsement by political party unlawful, 23-4511 
judicial primary ballots, 23-4505, 23-4506 
separate counting and canvassing, 23-4507 
nominations, 23-4502 
certification of candidates’ names, 23-4504 
declarations, 23-4503 
fee, 23-4503 
highest vote in primary, 23-4508 
register of candidates for nomination, entry on separate page of, 23-4504 
tie vote, 23-4509 
political party endorsement unlawful, 23-4511 
vacancies after primary, 23-4510 
Nonpartisan nomination and election of judges, 23-4501 to 23-4511—See Justices of 
supreme court and district courts, above 


Political parties 
central committees, 23-3403 to 23-3405 
committeemen, 23-3401, 23-3402 
convention expenses, payment of, 23-3407 
powers, 23-3406 ' 
state eee to nominate presidential electors, payment of delegates to, 
23-340 
Polling place, designation of, 23-3103 
Polls 
announcement of voter’s name, 23-3618 
assistance to disabled electors, 23-3609 
poll watchers, 23-3618 
proclamation prior to opening or closing, 23-3602 
prohibited conduct, 23-3605: 
putting ballot in box, 23-3608 
election judge only to put ballot in box, 23-3607 


voting—See Voting, below 
voting booth, 23-3604 


Precinct registers 
copies of, 23-3028 
entry of name upon, charge for, 23-3027 


Presidential electors 

compensation, 23-4306 

list of electors elected, 23-4303 

list of persons voted for, 23-4305 

meeting and voting of electors, 23-4304 

nomination, 23-4302 

returns and canvassing, 23-4303 

to be elected, 23-4301 

vacancies, 23-4307 

votes for president and vice-president of each party counted for candidates for 
electors of the party, 23-4302 


Primary nominating election 
abstracts of votes, 23-3313, 23- 3314 
ballots, 23-3308, anion © 
candidates to be selected, 23-3301 
certificates of nomination, 23-3318, 23-3319 
cities over certain size, procedure in, 23-3302 
contesting nominations, 23-3316 
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ELECTIONS (Continued) 


Primary nominating election (Continued) 
counting of ballots, 23-3310 
date for holding, 23-3301 
declaration of nomination, 23-3304, 23-3305 
declining nomination, 23-3321 
election clerks and judges 
compensation, certificate for, 23-3313 
duties, 23-3310 to 23-3312 
errors, 23-3315 
notice, 23-3303 
penalty for violation of act, 23-3317 
political parties, 23-3320 
register of candidates, 23-3306 
registrar’s or city clerk’s duties, 23-3307 
removal of candidate from office, 23-3317 
secretary of state 
canvass by, 23-3314 
duties, 23-3307 
tally sheets, 23-3311 
tie, decision by lot in event of, 23-3313 
vacancies, 23-3321 
violation of act, penalty for, 23-3317 
wrongful acts, 23-3315 


Proclamations 
county commissioners, 23-2903 
governor, 23-2901 
publication, 23-2902 


Questions submitted to popular vote, advertisement of, 23-2801 

application for, 23-4101 

considering several applications together, 23-4108 
certificate of election 

certification of recount results, 23-4117 

effect of recount on, 23-4112 

issuance by state board of canvassers, 23-4118 
conditions under which recount to be made, 23-4103 
counting of votes 

determining total vote cast, 23-4113 

persons entitled to appear at recount, 23-4116 

sealing recounted ballots, 23-4111 


county recount board 
certification of result, 23-4117 
composition, 23-4114 
meetings, 23-4115 
district court 
disqualified judge, substituting for, 23-4105 
jurisdiction retained until cause finally determined, 23-4105 
limiting recount to certain precincts, 23-4106 
service upon other candidate, opportunity to be heard, 23-4110 
expense of, 23-4107 
apportionment of, 23-4108 
failure to comply with provisions for counting votes, presumption of incorrectness 
from, 23-4104 
limitations on recount, 23-4102 
manner of, 23-4109 
state board of canvassers, reconvening of, 23-4118 
issuance of new certificate of election or nomination, 23-4118 
tie votes, 23-4119 to 23-4121 


Referendum measures, attorney general’s summary placed on ballot, 37-104.1 
Registrar 

county clerk and recorder as ex officio registrar, 23-3002 

deputy registrars, 23-3003 

distribution of copies of election laws, 23-2904 

election judges to be notified of their appointment, 23-3204 

hours office open for registration, 23-3005 
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ELECTIONS (Continued) 


Registration 
cancellation of registry 
for failure of elector in United States service to vote, 23-3013 
for failure to vote, 23-3013 
for other reasons, 23-3014 
reregistration, 23-3013, 23-3014 
challenges, 23-3015 
closing of registration prior to election, 23-3016 
registration during that period, 23- 3017 
elections on incurring of certain state indebtedness, notice and closing of registra- 
tion for, 23-2704 
elector’s identity, 23-3018 
erroneous omission of elector’s name from precinct £2 1S cos 23-3020 
felony provision, 23-3006 
hours of registration, 23-3005 
infirm electors, registration at residence, 23-3007 
list of registered electors, 23-3012 
list of registered electors ‘shown on precinct registers, 23-3023 
method of registering, 23-3006 
absent electors in United States service, 23-3006 
name of elector in precinct register as prima facie evidence éf right to vote, 
23-3018 
naturalized citizens, 23-3021 
new-voter list, submission to major parties by highway patrol, 23-3001 
precinct registers 
compelling entry of name, 23-3019 
list of registered electors shown on, 23-3023 
marking after elector has voted, 23-3610 
omission of name, 23-3020 
preparation of, Da 3012, 23-3024 
right to vote, name in register as prima facie evidence of, 23- 3018 
signature of "elector required, 23-3018 
affidavit in behalf of those unable to sign, 23-3018 
prospective voter not qualified at time of registration, 23-3008 
registration cards, 23-3005 
registry book and card index, 23-3004 
residence, rules for determining, 23-3022 
transferring registry 
elector’s duties, 23-3009 
registrar’s duties, 23-3010 
United States citizenship, 23-3008 


Residence, rules for determining as prerequisite to Teeistralignes or voting, 23-3022 
Returns 
canvass 
commenced as soon as polls closed, 23-4001 
method of, 23-4002 
public and without adjournment, 23-4001 
counting 
manner of, 23-4003 
rejected ballots, marking of, 23-4004 
county Canvass 
commissioners as board of cOUnY canvassers, 23-4009 
nonessentials to be disregarded, 23-4011 
public, 23-4011 
registrar as clerk of board of county SAREARESSS 23-4009 
results 
certificates of election, 23-4014 — 
declaration of persons elected, 23- 4013 
entered on record, 23-4012 
statement, contents, 23-4012 
tie, certification of, 23.4013 
time of, 23-4010 
pollbooks, signing and certifying of, 23-4005 _ 
registrar, items to be sent to, 23- 4006 poi: BIBOUT I 
disposition of, 23-4007, 23-4008  COUB-LS noite Of NSGO Both 
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ELECTIONS (Continued) 


Returns (Continued) 
state canvass 
board, 23-4016 
commissions 
governor to issue to person elected, 23-4018 
secretary of state to issue governor’s commission, 23-4018 
defects in returns, 23-4019 
messenger may be sent for returns, 23-4017 
state returns, how made and transmitted, 23-4015 


Rules of civil procedure, application to special proceedings, M. R. Civ. P., Rule 81(a), 
Table A 


School bond elections 
notice of election, 75-3912 
qualifications of voters, 75-3938 
registration of electors, 75-3912 


School matters, elections on 
additional tax levies, elections to authorize, 75-3804 - 
‘expenses of elections, 75-1620 
Supplies 
election return forms, 23-3504, 23-3505 
items to be furnished by commissioners, 23-3501 
voting machines, 23-3810 
Time 
general elections, time for holding, 23-2604 
hours for opening and closing of polls, 23-2605 


Violations 
attempting to vote at second polling place after vote has been rejected, 23-3025 
deceiving illiterate, blind or disabled voter while assisting him, 23-3812 
election day, prohibited conduct on, 23-3605 
in general, 23-2606 
judicial candidates, endorsement by political party, 23-4511 
primaries, 23-3317 
registration, 23-3029 
voting machines, 23-3820, 23-3821 
Voting 
absent or incapacitated voters, 23-3701 to 23-3723—See Absentee voting and regis- 
tration, above 
announcement of voter’s name, 23-3618 
assistance to disabled electors, 23-3609 
challenging elector—See Challenging electors, above 
delivery of ballots to elector, 23-3603 
instruction cards, 23-3601 
method of, 23-3606 
poll watchers, 23-3618 
precinct register book, marking of, 23-3610 
proclamation prior to opening or closing polls, 23-3602 
prohibited conduct, 23-3605 
putting ballot in box, 23-3608 
only election judge to place ballot in ballot box, 23-3607 
voting booths, 23-3604 


Voting machines 
approval, specifications required for, 23-3802 
assistance to illiterate, blind or disabled voters, 23-3812 
punitive provision for deceiving elector, 23-3812 
counting votes, 23-3813 
procedure after count, 23-3814 
election board, composition of, 23-3806 
election judges, instruction by registrar, 23-3807 
election laws in general, applicability of, 23-3822 
exhibition and demonstration, 23-3809 
experimental use, 23-3817 
information concerning machine, pubscatian of, 23-3808 
machine breakdowns, 23-3818 . 
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ELECTIONS (Continued) 


Voting machines (Continued) 

paper ballot, elector may request, 23-3818 

paper ballots for voting on certain money issues, 23-3819 

payment for, 23-3803 

penalties 
causing false statement, certificate or return to be signed, 23-3821 
causing incorrect vote, 23-3821 
deceiving illiterate, blind or disabled voters while assisting them, 23-3812 
tampering with machine, 23-3820 

placement of machines, 23-3806 

preparation for use, 23-3804 

registrar to instruct election judges, 23-3807 

registry list, 23-3811 

return sheets, 23-3815 

secretary of state’s duties, 23-3801 

supplies, 23-3810 

tally sheets, disposition of, 23-3815 

time voter may remain in booth, 23-3806 

write-ins, 23-3805 
disposition of, 23-3815 


ELECTRICIANS 


Appeals from state electrical board, 66-2813 
Appliance sales and connections exempt from license requirements, 66-2812 
Apprentices, registration with board, 66-2817 
exemption from license requirement, 66-2815 
scope of work permitted apprentice, 66-2812 
Definition of terms, 66-2803 
Exemptions from provisions of act, 66-2812 
License required to work as electrician or contractor, 66-2806 
annual license fees, 66-2815 
contractors to be licensed annually, 66-2814 
educational requirements. for license, 66-2807 
examination of applicants for license, 66-2807 
exemptions from license requirements, 66-2812 
experience required for license, 66-2807 
schooling substituted for experience, 66-2815 
expiration of licenses, 66-2807 
fees for licenses 
contractor’s annual fee, 66-2814 
disposition and use of fees, 66-2819 
examination fees, 66-2815 
municipal licensees, licensing without examination, 66-2811 
previously qualified electricians, licensing without examination, 66-2816 
reciprocal licensing of nonresidents, 66-2809 
renewal of licenses, 66-2807 
temporary permits, issuance and duration, 66-2810 
unauthorized use of designation as electrician, 66-2808 
National Electrical Code to govern installations, 66-2802 
Penalties for violation of act, 66-2820 
Purpose of electrical safety law, 66-2802 
Receipts under act, deposit and use, 66-2819 
Short title of act, 66-2801 
PEs ag a board, composition, appointment, terms and compensation of members, 
oath of members of board, 66-2805 
organization and powers of board, 66-2805 
Violations of act, penalties, 66-2820 


ELECTRIC LINES 


Financing statements of utility, contents and place of filing, 87A-9-302.2 
definition of terms, 87A-9-302.1 
Uniform Commercial Code, application, 87A-9-302.3 

Tampering with or tapping lines, penalty, 94-3203 
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EMBALMERS 
See MORTICIANS AND FUNERAL DIRECTORS, 66-2701 to 66-2717 


EMINENT DOMAIN 


Answer of defendant, filing and contents, 93-9910 
Assessment of compensation, allowance for removal of personal property, 93-9913 
Commissioners, appointment and meeting, 93-9912 
Flood control projects, acquisition by county or municipality for, 89-3303 
Preliminary condemnation order, 93-9911 
Relocation assistance for persons affected by state highway department’s land acquisi- 
tions, 32-3921 to 32-3931—_See HIGHWAYS, BRIDGES AND FERRIES, right of 
way acquisition for state highways 
no new element of condemnation damages created, 32-3931 
Rules of civil procedure, application to proceedings, M. R. Civ. P., Rule 81(a), Table A 
Urban renewal, power of municipality, 11-3908 


EMPLOYERS AND EMPLOYEES 
Discrimination in employment, freedom from as civil right, 64-301 
definition of terms, 64-302 
denial of right to employment as misdemeanor, 64-303 
Occupational disease act, 92-1301 to 92-1368 
Winter work programs, 41-1901 to 41-1907—See WINTER WORK PROGRAMS 


EMPLOYMENT SECURITY 
see UNEMPLOYMENT COMPENSATION 


ENGINEERS AND LAND SURVEYORS 

Board of registration, biennial report to governor, 66-2334 

Co-ordinate system, 67-2011 to 67-2019—See CO-ORDINATE SYSTEM 

Corner recordation act, 67-2001 to 67-2010—See PROPERTY, Real property, corner 
recordation 

Corporations for practice of professional engineering, 15-2101 to 15-2116—See PRO- 
FESSIONAL SERVICE CORPORATIONS 

Employment of personnel by board of registration, 66-2333 

Investment advice exempt from securities act, 15-2004 

Moneys received by board of registration, deposit and use, 66-2333 

Secretary of board of registration, salary, 66-2333 

Unlicensed practice a public nuisance, 66-2332 


ESTATES AND PROBATE PROCEEDINGS 
Appraisers of estate, appointment and compensation, 91-2202 
Contest of probate 
motions filed against contest, 91-901 
petition filed after admission to probate, 91-1101 
time within which contest to be filed, 91-1107 
Deposits at financial institutions, withdrawals by surviving spouse, 91-2212 
affidavit discharges institutions from liability, 91-2213 
Devise or bequest to trustee of inter vivos trust created by testator, validity, 91-321 
Escheated estates 
deposit of money and property in agency fund, 91-502, 91-523 
holding by state treasurer subject to claims, period, 91-502 
investment of moneys pending proceedings, 91-504 
legal representation of treasurer, 91-512 
sale of property 
agent, property held by, 91-507 
order by court for sale, 91-504 
personal property, manner of sale, 91-505 
disposition of proceeds, 79-813 
real property, manner of sale, 91-506 
unclaimed property subject to escheat, 91-526 
Inheritance tax deductions, 91-4407 
Real estate brokers’ act, exemptions from, 66-1926 
Summary proceedings in lieu of probate 
act inapplicable to pending estates, 91-5311 
administration of estate in usual manner, 91-5310 
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ESTATES AND PROBATE PROCEEDINGS (Continued) 


Summary proceedings in lieu of probate (Continued) 
combination of proceedings to terminate life estate or joint tenancy with proceed- 
ings to set aside property, 91-5303 
decree, effect of, 91-5308 
existing statutes not repealed, 91-5312 
jurisdiction, collateral attack on, 91-5309 
net value of estate, determination of, 91-5302 
notice of hearing, 91-5305 
petition to set aside estate, 91-5304 
notice, 91-5306 
setting aside of estate to surviving spouse or minor child, 91-5301 
special appraiser, 91-5307 
Support obligations of father of illegitimate child limited to those accrued before death 
of father, 93-2901-4 


ESTOPPEL 


Affirmative defense, M. R. Civ. P., Rule 8(c) 
Uniform Commercial Code supplemented by general provisions of law, 87A-1-103 


EVIDENCE 


Accident reports confidential, 32-1213 
Amendment of pleadings to conform to evidence, M. R. Civ. P., Rule 15(b) 
Pee ee compliance or noncompliance with provisions of occupational disease 
act, 92- 
Criminal procedure, production and suppression of evidence, 95-1801 to. 95-1806—See 
CRIMINAL PROCEDURE, Evidence 
Depositions, M. R. Civ. P., Rules 26 to 32—See DEPOSITIONS 
criminal procedure, 95-1802 
Discovery, M. R. Civ. P., Rules 33 to 37—See DISCOVERY 
criminal procedure, 95-1803 
Exceptions to rulings of court unnecessary, M. R. Civ. P., Rule 46 
Harmless error in admission or exclusion, effect on judgment or order, M. R. Civ. P., 
Rule 61 
Interpreters, M. R. Civ. P., Rule 43(f) 
Motions, evidence presented on hearing of motions, M. R. Civ. P., Rule 43(e) 
Notices, construction according to ordinary acceptation of terms, 93- 401-22 
Offer of proof, recording in case evidence excluded, M. R. Civ. P., Rule 43(c) 
Official records, method of proof, M. R. Civ. P., Rule 44 
Pre-trial conference, agreements as to evidence, M. R. Civ, P., Rule 16 
Radar concerning motor vehicle violations, 32-2150.1 
Stenographic transcripts of previous evidence, M. R. Civ. P., Rule 80 
Subpoena for production of evidence, M. R. Civ. P., Rule 45(b) 
Variance from pleadings, amendment of pleadings, M. R. Civ. P., Rule 15(b) 


EXAMINERS, STATE BOARD OF 


Composition of board, 82-1101 
Liquidated claims not to be processed by board, 82-1101 
Record of proceedings, 82-1105 


EXCHANGE 
Uniform Commercial Code, applicability, 74-505 


EXECUTION 


Compensation under occupational disease act exempt from, 92-1329 

Delivery of possession, writ to secure, M. R. Civ. P., Rule 70 

Documents of title covering goods, surrender or injunction required for execution 
against, 87A-7-603 

Game wardens’ retirement benefits, exemption from levy, 68-1420 

Judges’ retirement benefits, exemption from rage 93-1126 

Partnership interest, execution against, 93-5811 

Sales under execution validated despite defects, 93-5846 

Statutes govern execution, M. R. Civ. P., Rule 69 

Stay of proceedings to enforce judgment, M. R. Civ. P., Rule 62 
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EXECUTION (Continued) 


Supplementary proceedings, application of rules of civil procedure to, M. R. Civ. P., 
Rule 81(a), Table A 

Unit ownership property, application of exemptions to, 67-2341 

Waiver of statutory exemptions in unsecured note not enforceable, 93-5813.1 


EXECUTION OF SENTENCE IN CRIMINAL CASES 
See CRIMINAL PROCEDURE, Sentence and judgment, execution of sentence, 
95-2301 to 95-2312 
EXECUTORS AND ADMINISTRATORS 
Action brought without joining beneficiaries as parties, M. R. Civ. P., Rule 17(a) 


EXECUTORS AND ADMINISTRATORS (Continued) 


Bond required, exceptions, 91-1702 

Bulk Transfer chapter inapplicable to sales by, 87A-6-103 

Investments, retention permitted when received from source other than purchase, 
though not qualified investment, 86-327 

Justices and judges not to act as executor or administrator for compensation, 93-902 

Real estate brokers’ act, exemptions from, 66-1926 

Sale of property in good faith, validation, 91-4324, 91-4325 


EXEMPTIONS FROM EXECUTION 
See EXECUTION 


EXPERIMENT STATIONS 
Forest and conservation station, reports and disposition of income, 28-304 


F 
FACTORS 
Lien of factors, 87A-9-101 to 87A-9-507/—See SECURED TRANSACTIONS 
FAIR TRADE 
Cigarette pricing, 51-301 to 51-314—See CIGARETTE SALES 
FEES 


Boiler engineer’s license, 69-1512 
Clerk of district court, enumeration, 25-232 
naturalization fees paid to county treasurer for credit to general fund of county, 
probate proceedings, 25-233 
Constables, enumeration, 25-309 
Cooperative associations 
amendment of articles, filing, 14-204 
articles of incorporation, filing, 14-201 
certificate of incorporation, issuance, 14-204 
Cooperative marketing associations, filing fees, 14-422 
County clerks, enumeration, 25-231 
Insurance code, fees collectible under, 40-2726 
Jurors’ fees, 25-401 
Justices of peace, fees collected by 
civil actions, 25-301 
criminal actions, 25-303 
Legislative proceedings, fee for receiving one complete set of, 43-902 
Recording marks and brands of livestock, 46-609 
Rural electric and telephone cooperatives, filing fees, 14-527 
Secretary of state, fees collectible by enumerated, 25-102 
Water users’ associations exempt from payment, exception, 25-110 
Witnesses’ fees, 25-404 


FELLOW SERVANT RULE 
Affirmative defense, M. R. Civ. P., Rule 8(c) 


FIDUCIARIES 
Investments, retention permitted when received from source other than purchase, 
though not qualified investment, 86-327 
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FIDUCIARIES (Continued) 


Sale of property in good faith, validation, 91-4324, 91-4325 
Voting of corporate shares, 15-2231 


FINE ARTS’ COMMISSION 
Commission abolished, 44-528—See HISTORICAL SOCIETY OF MONTANA 


FINES 


Appeal, stay of execution, 95-2406 
County school fund, fines paid into, 75-3706 
Disposition of fines, 94-801-1 

juvenile traffic offenders, collections from, 94-801-2 
Execution of, 95-2302 
Imposition of, 95-2206 
Lien of judgment to pay fine, 95-2208 


FIREARMS 


Children, use of firearms by prohibited, 94-3579 

Concealed weapons, immigration and naturalization service officers may carry without 
permit, 94-3527 

Purchase of rifles and shotguns, 94-3578.1, 94-3578.2 


FIRE DISTRICTS 


County attorney to act as counsel, 16-3101 
Examination of books by state examiner, 82-1008 


FIRE ESCAPES AND ALARMS 


Permits for construction outside incorporated municipalities, fees, 69- #208 
Plans of construction submitted to state fire marshal, 69-1808 


FIRE HAZARDS 


Hunting and fishing, closing of area to, 26-345 

Proceedings for abatement, application of rules of civil procedure, M. R. Civ. P., Rule 
8l1(a), Table A 

Sawmill waste, 28-119 


FIRE MARSHAL, STATE 


Acting fire marshal, 82-1208 
Advisory commissions, appointment, members, 82-1201 
Appointment and qualifications, 82-1201 
Employees, appointment of assistants and clerical employees, 82-1208 
Examination of buildings, authority to enter, 82-1218 
Fish and game wardens as ex officio fire wardens, 26-110.1 
Investigation of fires, 82-1209 
Powers, 82-1202 
Rules and regulations, promulgation of, 82-1202 
hearings, notice, publication, adoption, effective date, 82-1202.2 
rules to be reasonable, 82-1202.1 
standards of fire protection adopted, 82-1202.1 
violation a misdemeanor, 82-1202.1 
Special deputy fire marshals, 82-1208 


FIRE PREVENTION ADVISORY COMMISSION 
Appointment by commissioner of insurance, members, 82-1201 


FISH AND GAME 


Agents for selling licenses, compensation, inspection of accounts, 26-222 
Aquatic insects, commercial exportation prohibited, 26-708 
Big-game hunting 
nonresident licensee to be accompanied by resident, 26-303.2 
policy of state, 26-303.1 
private property, permission required for hunting on, 26-303.3 
violation of provisions as misdemeanor, 26-303.4 
Clothing worn by big game hunters, 26-302 
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FISH AND GAME (Continued) 


Construction projects affecting fish and game 
alternative plans and recommendations by fish and game commission, 26-1504 
arbitration of disputes, 26-1505 
assistance by fish and game commission in preparing plans, 26-1503 
emergency conditions, exception to requirements, 26-1506 
insufficiency of plans, notice to responsible agency, 26-1503 
investigation of plans by fish and game commission, 26-1503 
irrigation projects exempt from requirements, 26-1507 
notice to be given to fish and game commission, 26-1502 
plans and specifications to be furnished fish and game commission, 26-1502 
policy of state, 26-1501 
refusal by responsible agency to modify plans, 26-1505 
state water conservation board projects exempt, 26-1507 
vested water rights preserved, 26-1506 
Contests based on size of animals unlawful, 26-811 
Definitions, 26-201 
Federal aid moneys, deposit and use, 26-121 
Fish 
methods of taking, 26-332 
minors not required to have license, 26-215 
reciprocal privileges granted to licensees of bordering states, 26-225 
bodies of water covered by reciprocal privileges, 26-227 
devices and equipment used under reciprocal privilege, 26-226 
rules and regulations, 26-228 
violations as misdemeanor, 26-228 
restrictions concerning possession and sale, 26-332 
Fish and game commission 
appointment of members, 26-102 
motorboat regulations—See MOTORBOATS 
oath of office of director and wardens, 26-111 
officers, 26-103 
outdoor recreational resources, development, 62-401 to 62-404—See OUTDOOR 
RECREATIONAL RESOURCES 
principal offices, 26-103 
eee reservoirs, rules and regulations concerning health, safety and protection, 
26-10 
Fund abolished, 26-121 
Furbearing animals, closed and open season, 26-321 
Grizzly bear 
policy declaration, 26-307.2 
regulatory powers of commission, 26-307.3 
scientific purposes, delivery of parts of grizzly bear to commission for, 26-307 
Jackrabbits, hunting with artificial light, 26-215 
Landowner’s restricted liability to gratuitous licensee for hunting or fishing, 67-808 
definition of recreational purposes, 67-809 
Licenses 
bear licenses, issuance to nonresidents, 26-202.5 
big game, special licenses, 26-202.2 
information to be included in license, 26-212.1 
classifications, 26-202.1 
exceptions, 26-202.1 
fees, 26-202.1 
disposition and use of fees, 26-121 
license agents, compensation, 26-222 
minors not required to have fishing license, 26-215 
nonresident one day fishing license, 26-202.6 
powers of holders of, 26-202.1 
predatory animals, license not required for, 26-215 
“resident” defined for purposes of, 26-202.3 
wildlife conservation license 
application, 26-230 
expiration, 26-230 
false statement, subscription to, 26-232 
fees, 26-230 
deposit of, 26-233 
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FISH AND GAME (Continued) 


Licenses (Continued) 
wildlife conservation license (Continued) 
hunting, fishing or trapping licenses, unlawful sale of, 26-231 
hunting, fishing or trapping license tags, affixing to or recording on wildlife 
conservation license, 26-230 
required to obtain hunting, fishing or trapping license, 26-229 
Menageries, roadside 
definitions, 26-1205 
enforcement provisions, 26-1211 
disposition of fines, bonds, penalties and fees, 26-1212 
permit to obtain additional animals, 26-1208 
permit to operate, 26-1206, 26-1207 
permit not a commercial game propagating permit, 26-1209 
revocation after inspection, 26-1210 
transferring permit, 26-1207 
Migratory bird reservations, consent to acquisition by United States, 83-113 
Reto game birds, exclusion from law providing permits for breeding game birds, 
26-120 
Moneys received by commission, disposition and use, 26-121 
Possession of illegally taken fish or game, misdemeanor, 26-701 © 
Predatory animals, taking permitted without license, 26-215 
Regulations and orders by commission, 26-301 
Removal from state of illegally taken game, misdemeanor, 26-701 
Salmonid fish and eggs 
importation unlawful unless certified free of infectious organisms, 26-1701 
certificate, information necessary on, 26-1703 
certification unnecessary if organisms dead, 26-1702 
misdemeanor provision, 26-1705 
rule-making power of commission, 26-1704 
Seasons and bag limits, authority of commission concerning, 26-104 
Shooting preserves 
amount of game recoverable under license or permit, 26-1605 
area covered by preserves, 26-1602 
classes of licenses and permits, 26-1612 
fees for licenses and permits, 26-1604 
game which may be hunted on preserve, 26-1603 
inspections of preserves by commission, 26-1614 
issuance of licenses or permits authorized for preserves, 26-1601 
license required of shooters, 26-1611 
limits established by preserve operators, 26-1606 
lists of licenses and permits maintained by commission, 26-1612 
location of preserves, 26-1602 
posting of boundaries required, 26-1602 
records required of operators, 26-1609 
registration of shooters and game taken, 26-1609 
revocation of license or permit, 26-1613 
rules and regulations, 26-1601 
season when hunting permitted on preserves, 26-1607 
size of preserves, 26-1602 
species of game to be hunted on preserve, 26-1603 
stocking of preserve required of operator, 26-1603 
tagging of game taken, 26-1608 
wild game, hunting on preserve permitted, 26- 1610 
Special licenses, 26-202.1 
Taxidermist 
license, 26-907 
records required to be kept, 26-907 
Wardens for enforcement of laws 
appointment of wardens, 26-107. 
duties of wardens, 26-107 . 
ex officio fish and. game wardens, 26-114 
littering, 32-4410 
oath of office, 26-111 
protection of private property, 26-110.1 
powers, 26-110.2 
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FISH AND GAME (Continued) 


Wardens for enforcement of laws (Continued) 
qualifications of wardens, 26-107 
retirement system 
account in agency fund, establishment, 68-1408 
contributions paid into account, 68- 1405 
control and investment of moneys in account, 68-1405 
transfer of amounts from public employees’ retirement account, 68-1408 
actuarial investigations and valuations, 68-1406 
beneficiary, designation and changes, 68- 1421. 


board for administration of system, creation and composition, 68-1404 
contributions to system 
members, contributions by, 68-1409 
payment into retirement account, 68-1405 
state contributions, 68-1410 
death benefits, 68-1418 
employment, death attributable to, 68-1417 
definition of terms, 68-1401 
“state game warden,” 68-1402 


disability retirement allowance, 68-1414 
dormant accounts, transfer to employer’s account, 68-1428 
effective date for commencement of system, 68-1407 
errors, correction, 68-1423 
establishment of system, 68-1403 
exemption of benefits from taxation or process, 68-1420 
false or fraudulent statements, penalty, 68-1423 
involuntary retirement allowance, 68-1415 
membership in system, 68-1407 
military service, credit for, 68-1422 
monthly payment of allowances, 68-1419 

“optional means of payment of benefits, 68-1427 
public employees’ retirement act inapplicable to game wardens, 68-1429 
refund of contributions on resignation or discharge, 68-1416 
rules and regulations for administration of system, 68-1406 
service retirement, 68-1411 

allowance on retirement, 68-1413 

subrogation of state to claims against third persons, 68-1425 
suspension or revocation of benefits, grounds, 68-1424 
voluntary retirement on reduced allowance, 68-1412 
workmen’s compensation, benefits supplemental to, 68-1426 


Waste of game animals prohibited, 26-307 


Wild turkey 
attaching of tag to turkey taken, 26-511 
fee for tag, 26-510 
tags for, issuing, 26-510 
violation of act concerning, misdemeanor, 26-512 


FIXTURES 


Ownership of fixtures by landowner, exceptions, 67-1301 
Security interests in fixtures, priority between, 87A-9-313 


FLOOD CONTROL AND WATER CONSERVATION 


County and municipal participation in projects 
acceptance of federal, state or other aid, 89-3304 
acquisition and condemnation of property, 89-3303 
alternative method of organization of projects, amendment or repeal of provisions 
limited, 89-3314 
assessment of property benefited, levy and collection, 89-3309 
authority for participation, 89-3301 
bond issues by counties or municipalities, 89-3312 
charges for services or facilities, authority of counties or municipalities, 89-3309.1 
contributions to right of way costs, acceptance, 89-3307 
costs, contemplated apportionment, 89-3305 
direction of project by state or federal government, 89-3306 
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FLOOD CONTROL AND WATER CONSERVATION (Continued) 


County and municipal participation in projects (Continued) 
division of work into parts, 89-3311 
highway property, contracts for use, 89-3310 
indebtedness, contracting by counties or municipalities, 89-3312 
maintenance of works, counties and municipalities may assume, 89-3307 
public purpose of activities declared, 89-3302 
railroad property, contracts for use, 89-3310 
separate proceedings for parts of work, 89-3311 
street or road fund, allocation for costs, 89-3308 
supplementary nature of powers, 89-3313 
tax levy for payment of indebtedness assumed, 89-3312 
works with respect to which county or municipality may participate, 89-3301 


FOOD AND DRUGS 
Beef or veal, persons exempted from having meat inspected, stamped or being licensed, 
46-504 
Board of food distributors, report to governor, 27-306 
Food, Drug and Cosmetic Act, 27-701 to 27-723 
adulterated or misbranded articles 
additives to conform to regulations permitted, 27-713 
condemnation proceedings, destruction of article, 27-706 
correction of defect, bond of claimant, 27-706 
definitions, 27-710, 27-711, 27-714, 27-715, 27-718, 27-719 
detention or embargo of article, 27-706 
nuisance, abatement of, 27-706 
prohibited acts, penalties, 27-703, 27-705 
citation Of act, 27-/01 
cosmetic 
adulterated cosmetic defined, 27-718 
adulteration or misbranding, see adulterated or misbranded articles above 
definition, 27-702 
misbranded cosmetic defined, 27-719. 


definition of terms, 27-702 
drug or device 
adulterated drug or device defined, 27-714 
adulteration or misbranding, see adulterated or misbranded articles above 
curative properties, representation of, false advertising, 27-720 
“device” defined, 27-702 
dispensing of prescription drugs, 27-716 
labeling requirements, 27-716 
“drug” defined, 27-702 
false advertising prohibited, 27-703, 27-705, 23-720 
misbranded drug or device defined, 27-715, 27-716 
narcotic drugs, law governing, 27-716 
new drug, dispensing of 
application required, exceptions, 27-717 
labeling proposed, 27-717 
“new drug” defined, 27-702 
tested for safe use, 27-717 
simulating mark or label prohibited, 27-703 
substituting drugs without consent prohibited, 27-703 
enforcement vested in state board of health, 27-721 
examination of samples by state department of health for violations of act, 27-722 
false advertising prohibited, 27-703 
criminal penalties, exemptions, 27-705 
what deemed false advertising, 27-720 
food 
adulterated food defined, 27-710 
adulteration or misbranding, see adulterated or misbranded articles above 
definition, 27-702 . 
misbranded food defined, 27-711 
permits for manufacture, processing and packing 
conditions governing, 27-712 
inspection of premises of permittee, 27-712 
suspension and reinstatement, 27-712 
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FOOD AND DRUGS (Continued) 


Food, Drug and Cosmetic Act (Continued) 
food (Continued) 
standards, regulations establishing, 27-709 
unwholesome food, condemnation or destruction, 27-706 
hearings under act, conduct of, 27-721 
inspection of buildings and premises by state department of health, 27-722 
prohibited acts, enumeration, 27-703 
criminal penalties, 27-705 
restraining by injunction, 27-704 
regulations of state board of health 
adoption, amendment, or repeal, procedure, 27-713, 27-721 
factors considered, 27-713 
hearings, when required, 27-721 
effective date, 27-721 
food and color additives, use of, 27-713 
food standards, 27-709 
notice of proposal to promulgate regulations, 27-721 


reports of state department of health, 27-723 
samples or specimens for analysis, securing by state department of health, 27-722 


violations of act, penalties, 27-705 
examination of samples to determine violations, 27-722 
exemption of advertising media, 27-705 
minor violations, prosecution not required, warning notice, 27-708 
prosecution instituted without delay, 27-707 
reliance on guaranty or undertaking as a defense, 27-705 
right of defendant to be heard by department of health, 27-707 
summary reports by state department of health, 27-723 


Food service establishments 
definition of terms, 27-612 
diseased person not to handle food or work in establishment, 27-619 
enforcement of act by state board, agreements with other agencies, 27-620 
fraud, obtaining food with intent to defraud, penalty, evidence of intent, 94-1831 


frozen food plants 

definition, 27-612 

game, beef or veal not properly stamped or tagged, operator to require signed 
declaration, 27-624 

lien for rental on compartments, 27-623 

loss of food, liability for, 27-622 

owners and operators not responsible for violation of game laws by persons 
who rent lockers, 27-624 

requirements on receipt of game and beef carcasses, 27-624 


inspections by health officers and sanitarians, reports to department, 27-621 
license from state department of health required, 27-613 
application for license, form and contents, 27-614 
denial or cancellation of license 
appeal from decision of state board, 27-618 
grounds, 27-615 
hearing, demand for, 27-616 
notice in writing, 27-616 
proposed plan of correction, effect, 27-617 
expiration date, 27-613 
granted as a matter of right, 27-613 
license fee, 27-614 
multiple-type establishment, 27-613 
partial denial or cancellation, 27-615 
nontransferable, 27-613 
publicly owned establishments exempt, 27-613 
regulation of establishments required to protect public health, 27-611 
rules adopted by state board, 27-620 
violations, penalties, 27-625 
samples of food furnished by licensees for analysis, 27-621 
_ violations of act, penalties, 27-625 
corrective plan submitted, approval by department bars prosecution, 27-617 
notice, proposed plan of correction, 27-617 
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FOOD AND DRUGS (Continued) 


Food stores, license required, 27-310 
fees and expenses of board, 27-313 


FORECLOSURE 


Attorney fee to be allowed by court, 93-8613 

Deficiency judgment, docketing, 93-6001 

Parties to foreclosure action, 93-6001 

Power of sale contained in mortgage, alternatives available, 93-6004 
advertising required for sale under power, 93-6005 
attorney fees allowed to mortgagee, 93-6007 
redemption rights of mortgagor, 93-6006 

Proceeds of sale, application, 93-6001 

Sale of property directed by court, 93-6001 


FOREIGN LAW 


Reasonable written ndtice of intent to raise issue concerning law of foreign country 
necessary, M. R. Civ. P., Rule 44.1 


FORESTS AND FORESTRY 


Bond of person engaged in cutting of forest products as to reduction or management 
of fire hazard, 28-404 
Enjoining violations concerning disposal of slash, 28-407 
Experiment station, reports and disposition of income, 28-304 
Fire protection 
classification of forest land for protection and assessment purposes, 28-109 
compliance with protection requirements, what constitutes, 28-110 
costs of protection, determination and assessment against land, 28-111 
moneys available for fire protection, 28-123 
deposit and payment of moneys, 28-124 
plan for fire protection, preparation, 28-111 
Reduction or management of fire hazards, 28-404 
Sawmills on forest land, license application and fee, 81-1502 
Sawmill waste as fire hazard, 28-119 
Slash and debris 
certificate of clearance, 28-412 
contracts for reduction or management of fire hazards, state forester may enter 
into, 28-410 
contracts with forest protective agencies, 28-411 
disposal of slash, 28-407 
hazere Jeduction agreement, purchaser of forest products to insure compliance, 
-40 
injunctions where slash and debris not disposed of properly, 28-407 
methods of reducing hazards, 28-411 
reduction, 28-405 
reduction or management of fire hazard, 28-404 
slash and debris along right-of-way, 28-405 
state forester, supervision, 28-408 
state forest fire wardens, delegation of powers to, 28-409 
violation of provisions, penalty, 28-405 
State board of forestry, powers, 28-105 
State forester, appointment, compensation and term of office, 81-1403 
report to governor, 81-1411 
State forests 
conservation appropriations and allotments, receipt by state treasurer, 81-1410 
sale of timber, supervision and scaling by state forester, 81-1408 
State lands in general, sale of timber from, 81-1601 
Transportation of coniferous trees, bill of sale required, 28-701 


FORFEITURES ; 
Bail, forfeiture, procedure, disposition of judgment and execution, 95-1116, 95-1117 
Disposition of fines and forfeitures, 94-801-1 
juvenile traffic offenders, fines collected from, 94-801-2 
Vehicles used in transporting stolen livestock, 94-35-204 
FORGERY 
Identification cards, false procurement, penalty, 94-2014 
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FRATERNAL BENEFIT SOCIETIES 
See INSURANCE, Fraternal benefit societies, 40-5301 to 40-5359 


FRAUD 


Accommodations, obtaining with intent to defraud, penalty, evidence of intent, 94-1831 
Affirmative defense in civil proceedings, M. R. Civ. P., Rule 8(c) 
circumstances to be stated with particularity, M. R. Civ. P., Rule 9(b) 
Obtaining money, property or service by false pretenses, 94-1805 
Statute of frauds, 13-606—See STATUTE OF FRAUDS 
Uniform Commercial Code supplemented by general provisions of law, 87A-1-103 


FUNERAL DIRECTORS 


Licensing requirements, 66-2701 to 66-2717—See MORTICIANS AND FUNERAL 
DIRECTORS 


FUR-BEARING ANIMALS 
Production defined as agricultural pursuit, 3-110.1 


FURNISHING BOARD 
Board abolished, 82-3322 


GALEN STATE HOSPITAL 
See also STATE INSTITUTIONS 


Cost of support, payment by resident or responsible person, 80-1601 to 80-1604 

Industrial activities permitted, 80-1501 to 80-1503 

oes reception and evaluation center, committal, duties, transportation provided, 
80-1704 


Location of hospital, 80-1701 
Management and control of hospital by department of institutions, 80-1401 et seq. 
Purposes of hospital, 80-1701 
Superintendent, qualifications, 80-1702 
Transfer of patients from other institutions 
Boulder river school and hospital, 80-2308 
center for the aged, 80-2502 


Transfer of patients to mental institutions, 80-1703 
Tuberculosis treatment facilities to be maintained by hospital, 69-4317 
charges for care and treatment of patients, 69-4316 


GAMBLING 


Parimutuel betting permitted at licensed horse races, 62-511 
percentage of pool retained by licensee, 62-512 
tax on bets, withholding by licensee, 62-513 


GAME WARDENS 
See FISH AND GAME, Wardens for enforcement of laws 


GARBAGE 
Disposal areas regulated, 69-4001 to 69-4010—See REFUSE DISPOSAL AREAS 


GARNISHMENT 


Availability of remedy before and during action, M. R. Civ. P., Rule 64 
Compensation under occupational disease act exempt from, 92-1329 


GAS COMPANIES 


Financing statements of utility, contents and place of filing, 87A-9-302.2 
definition of terms, 87A-9-302.1 
Uniform Commercial Code, application, 87A-9-302.3 


GEOPHYSICAL EXPLORATION 
Restoration of surface to original condition required, 69-3304 
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GIFTS 
Unsolicited goods deemed a gift, 67-1706.1 


GONORRHEA 
See VENEREAL DISEASE, 69-4601 to 69-4617 


GOVERNOR 


Adjutant general, appointment, 77-117 
Chief budget officer, governor constitutes, 79-1012 
Director of budget, appointment, 79-1012 
Governor-elect, orderly transition of power to, 82-1311 to 82-1314 
Industrial accident board member, appointment, 92-104 
Interstate compact on juveniles, appointment of administrator, 10-1002 
Method of selecting in event of enemy attack and person in line for succession unable 
to act, 82-1309 
Post-attack resource management, powers and duties, 77-1504 to 77-1506 
Post-enemy-attack, succession to governorship, V, 46; 82-3802 
Reports to, 82-4002—See REPORTS 
Salary, 25-501 
State board of forestry, members, appointment, 28-101 
Water resources board, ex officio member of, 89-103 
Wheat research and marketing committee, appointment, 3-2905 
removal of members, 3-2907 


GRAND JURY 


Challenge of panel or juror, 95-1403 
Charge by court, 95-1404 
Composition and drawing of jury, 95-1401 
Discharge upon completion of business, 95-1404 
Disclosure of proceedings, restrictions and requirements, 95-1409 . 
Dismissal of indictment, motion on grounds jury not selected, drawn or summoned 
according to law, 95-1402 
Evidence before grand jury, requirements, 95-1408 
Foreman, appointment, powers and duties, 95-1403 
Indictment 
amending charge, 95-1505 
endorsement as “a true bill,” 95-1410 
evidence required to find, 95-1408 
finding and presentment, 95-1410 
form of charge, 95-1503 
joinder of offenses and of defendants, 95-1504 
number required to find indictment, 95-1401, 95-1410 
prior conviction, charge of, notice and procedure, 95-1506 
Number of regular jurors and alternate jurors, 95-1401 
Objections to panel or juror, 95-1402 
Powers and duties of jury, 95-1405 
Proceedings before jury, who may give advice, who may be present, transcript of testi- 
mony, 95-1406 
Secrecy of proceedings, $5-1409 
Subpoena of witnesses, issuance, 95-1407 
Summoning grand juries, discretion of district judge, 95-1401 


GRASS CONSERVATION 


Commission expenses and compensation of members, 46-2306 
biennial report to governor, 46-2306 
Fees imposed against districts, disposition, 46-2331 


GRAZING DISTRICTS . 
BS aeprocedure, application of rules of civil procedure to, M. R. Civ. P., Rule 81(a), 
GROUND WATER 

Pees ye ERS AND WATER RIGHTS, Ground water regulation, 89-2911 to 
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GUARDIANSHIPS 


Action brought without joining ward as party, M. R. Civ. P., Rule 17(a) 

Appointment of guardian ad litem, M. R. Civ. P., Rule 17(c) 

Guardian for receiving public welfare aid to dependent children payments, 71-509 

Investments, retention permitted when received from source other than purchase, 
though not qualified investment, 86-327 

Sale of property in good faith, validation, 91-4324 

. Service of process on guardians, M. R. Civ. P., Rule 4D (2) 


H 
HABEAS CORPUS 


Appeal to supreme court from order discharging petitioner, 95-2714 
Application by petition, contents, verification, 95-2703 
Bail, habeas corpus to obtain admission to, 95-2702 
Contempt of court for refusal to obey, 95-2706 
Contents of writ, 95-2707 
Discharge of person detained, 95-2713 
Eligibility for writ, 95-2701 
Grounds for issuance, no release for technical defects, 95-2716 
Hearing 
evidence, depositions authorized, 95-2712 
summary hearing authorized, 95-2711 
Issuance of writ, by whom issued, 95-2704 
granting without delay required, 95-2705 
writ and process issued and served at any time, 95-2715 
Obedience to writ, refusal, contempt of court, 95-2706 
Petition for writ, contents, verification, 95-2703 
Post-conviction hearing, 95-2601 to 95-2608—See CRIMINAL PROCEDURE, Post- 
conviction hearing 
Production of person detained required, exception, 95-2710 
Return of person on whom writ served 
contents, 95-2709 
courts, justices or judges before whom returnable, 95-2704 
hearing on return, 95-2711 


Rules of civil procedure, application to proceedings, M. R. Civ. P., Rule 81(a), Table A 
Service of writ, 95-2708 
writ and process issued and served at any time, 95-2715 
Supreme court proceedings, M. R. App. Civ. P—See SUPREME COURT, Original 
proceedings in supreme court 


HAIL INSURANCE, STATE 


Account in agency fund created, 82-1511 
Borrowing power of state board, 82-1517 
Claims for losses, appraisal, arbitration and appeal, 82-1516 
Compensation of board members and employees, 82-1519 
Counties, payments to, 82-1511 
General fund, transfer of funds to, 82-1511 
Payment of losses, 82-1517 
Reinsurance authorized, 82-1505 
Report to governor, 82-1519 
Reserve, deposit and use, 82-1507 
Tax levy 
delinquent taxes, deduction from payment for losses, 82-1517 
expenses to be covered by levy, 82-1507 
refund of taxes in excess of needs, 82-1507 
Warrants for money borrowed, 82-1517 


HEALTH, LOCAL BOARDS OF 


Appropriations to support boards, 69-4508 

City board, composition, 69-4505 

City-county board, agreement and composition, 69-4506 
County board, composition, 69-4504 

Definition of terms, 69-4501 
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HEALTH, LOCAL BOARDS OF (Continued) 


District board, agreement and composition, 69-4507 
Federal funds, allocation to local boards, 69-4503 
Financing of local boards, 69-4508 

Powers and duties of boards generally, 69-4509 
Supervision by state board of health, 69-4502 

Tax levy for support of board, 69-4508 

Violation of rules or order, penalty, 69-4519 
Visiting nurse services provided by board, 69-4512 


HEALTH OFFICERS 


Appointment by local board, 69-4509 
state board to appoint after failure by local governing board, 69-4511 
Communicable diseases to be reported to health officer, 69-4514 
diseased prisoners, removal from jail, 69-4516 
Law enforcement officers to assist in enforcement, 69-4513 
Obstructing performance of duties unlawful, 69-4517 
penalty, 69-4519 
Powers and duties in general, 69-4510 
Violation of orders, penalty, 69-4519 


HEALTH SERVICE CORPORATIONS 


Organization under Nonprofit Corporation Act, 15-2304 
State employee group insurance plans, 40-3905.1 


HEALTH, STATE BOARD OF 
See DEPARTMENT OF HEALTH, Board of health 


HEARING AID DISPENSERS 


Board of hearing aid dispensers, 66-3002, 66-3004 to 66-3006 
review, 66-3023 

Exclusions, 66-3009 

Licenses, 66-3007, 66-3013, 66-3014 
disciplinary proceedings, 66-3017, 66-3022 
examinations, 66-3011, 66-3012 
fee and requirements, 66-3010 
practicing without license a misdemeanor, 66-3021 


HIGHWAY PATROL 


Appeals from supervisor, application of rules of civil procedure, M. R. Civ. P., Rule 
81(a), Table A 
Chief of patrol, appointment, 31-104 
Reserve patrolmen, filling vacancies, 31-105 
Retirement system 
actuarial investigations and data, 31-206 
administration of act, 31-206 
definition of terms, 31-201 
payments into retirement account, 31-205 
members, contributions by, 31-209 
state contributions from driver’s license fees, 31-210 
rules and regulations, 31-206 
surplus moneys in account, investment, 31-205 
Submission of new-voter list to major political parties, 23-3001 


Vehicle equipment safety compact, duties under, 32-21-166 to 32-21-175—See MOTOR 
VEHICLES, Equipment safety compact ratified 


HIGHWAYS, BRIDGES AND FERRIES 
Abandoned vehicles, removal and sale, 53-901 to 53-909—See MOTOR VEHICLES, 
Abandoned vehicles 
Advertising regulation along highways, 32-4701 to 32-4714—See Zoning regulation 
along highways, below 
Beautification of highways 
expenditure of funds 
nonmatching funds, limitation to, 32-2425 
purposes for which federal funds expended, 32-2423 


94 


3—MONTANA SUPPS.—Vol. 9 


INDEX 


References are to Title and Section numbers 
HIGHWAYS, BRIDGES AND FERRIES (Continued) 


Beautification of highways (Continued) 
land acquired, extent of interest and methods of acquisition, 32-2424 
purposes of act, 32-2422 
Checking stations along highways authorized, 32-2419 
co-operation by highway commission with other agencies required, 32-2421 
major highways entering state, checking stations required, 32-2420 
Classes of highways enumerated and defined, 32-2301 
Controlled access facilities 
commercial enterprises prohibited on public land, 32-4310 
definition of terms, 32-4302 
traffic regulatory act, 32-2119 


designation of highway by state highway commission, 32-4303 
local authorities empowered to make designations, 32-4305 
local authorities, when consent required for designation, 32-4304 

design of facilities, powers of highway authorities, 32-4306 

driving violations on facility, penalty, 32-4311 

‘grade crossing elimination, powers of highway authorities, 32-4307 

intersections with facilities, power of authorities to permit, 32-4307 

interstate sign manual, adoption for use on controlled access highways, 32-2133 

plan for proposed highway, filing with county clerk, 32-2413 

policy of state, 32-4301 

resolution designating highway, findings and statements to be included, 32-4303 
local authorities empowered to pass resolutions, 32-4305 

right of way acquisition for highway, 32-3920 
county acquiring property, 32-4018 


service roads, design, construction and regulation, 32-4308 
signs required to show points of ingress and egress, 32-4309 
traffic regulation, powers of local authorities, 32-4305 
violation of traffic regulations, penalties, 32-4311 
County bonds 

amortization bonds preferred, provisions for repayment, 32-3806 
emergency repairs after disaster, limitation on amount of bond issues, 32-3804 
inability of county to pay total indebtedness, refunding agreements, 32-3802 
interest rate on bonds, 32-3805 
maximum amount of indebtedness outstanding, 32-3801 

additional limitation except for emergency and refunding purposes, 32-3804 
purposes for which bonds may be issued, 32-3801 

single purpose defined, 32-3803 
redemption of bonds before maturity, provision for, 32-3805 
refunding bonds authorized, 32-3801 

inability of county to pay total indebtedness, 32-3802 

maximum term of refunding bonds, 32-3805 


serial bonds permitted, provisions for repayment, 32-3806 
term of bonds limited, 32-3805 
County bridges 
bond issues for construction of bridges, 32-2903 
contracts for work on bridges to be let by board, procedure and requirements, 
32-4204 

minimum amount to be done by contract, 32-2802 

election to authorize bridge construction, 32-2903 

intercounty bridges, construction and maintenance, 32-2906 

maintenance as responsibility of county commissioners, 32-2901 

management and control of bridges by commissioners, 32-2905 

municipalities, responsibility for construction and maintenance within, 32-2902 
police regulation of bridges, 32-2905 


repair of bridges, duty of commissioners, 32-2904 

state highway personnel assisting county commissioners, 32-2502 
stream beds and banks, repair to protect bridge, 32-2905 

street or suburban railway sharing bridge, sharing of costs, 32-3603 


tax levy on property in county for bridge construction and maintenance, 32-3602 
additional levy on approval by voters in election, 32-3605 
municipality, special levy for bridge in, 32-3604 
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HIGHWAYS, BRIDGES AND FERRIES (Continued) 


County motor vehicle fund, license and registration fees paid into, 32-3701, 53-122 
city road fund in population centers, segregation, 32-3702 
use of city road fund, 32-3703 
city road fund other than in population centers, segregation, 32-3704 
use of city road fund, 32-3705 
transfer of remaining funds to county road fund, 32-3702, 32-3704 
use of county road fund, 32-3706 


County roads 
accounts of labor, equipment and materials furnished, 32-3003 
appropriations for expenditures within district, 32-2812 
auto passes on county roads, construction and maintenance, 32-2811 
state or federal highway, pass at connection with, 32-2810 


bonds, power of commissioners to issue, 32-2802 

cattle guards, appurtenances and gates adjacent to county roads, 32-2802 
certification of labor, equipment and materials furnished, 32-3003 
continuation in effect until properly abandoned or vacated, 32-4014 


contracts for work on roads to be let by board, 32-4201 
acceptance of work required for completion of contract, 32-4203 
advertising for bids, 32-4201 
bond required of bidders, 32-4202 
bond required of contractor, 32-4203 
minimum amount to be done by contract, 32-2802 
preference given to resident bidders, 32-4202 
wage scale required of contractor, 32-4202 


definition, 32-2301 

districts, division of county into, 32-2801 

drains and ditches, construction and protection, 32-3007 

employment of laborers by superintendent, 32-3006 

expenditures in road districts limited by quarterly apportionments, 32-2812 

Federal-aid system, contracts for county work on, 32-2804 

guideposts, erection, 32-2801 

improvement district proceedings, 32-3101 to 32-3131—See Local improvement 
districts, below 


information to be furnished to highway commission, 32-2815 
inspections and reports on county road work, 32-2805 
machinery for road work, purchase by county, 32-2806 

use of machinery within municipality, 32-2807 


material for road building, acquisition, use and disposal, 32-2806 
obstructions, duty of commissioners to remove, 32-2904 
opening, discontinuing or changing road 
canal or ditch crossing, duty of owner to prepare, 32-4013 
damages determined by board, 32-4006 
payment of damages from county fund, 32-4008 
eminent domain on failure to reach agreement as to damages, 32-4007 
investigation by board of desirability of action, 32-4004 
joint action required on county line roads, 32-4002 
notice by board of decision on proposed action, 32-4004 
notice to road supervisor of action, 32-4010 
petition required for action, 32-4001 
contents of petition, 32-4003 
number of signatures required on petition, 32-4002 


railroad crossing, duty of railroad owner to prepare, 32-4013 
recording of findings, plat, and surveyor’s report, 32-4011 
section or subdivision lines, petition to change road to, 32-4009 
survey and platting of road to be opened, 32-4005 


payment of claims on superintendent’s certificate, 32-3004 

plat books prepared by surveyor, 32-2803 

powers of county commissioners in general, 32-2801, 32-2802 

reports by county commissioners to highway commission, 32-2801 

right of way, power of county commissioners to acquire, 32-2802 

secondary road information to be given county commissioners by highway com- 
mission, 32-2608 
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HIGHWAYS, BRIDGES AND FERRIES (Continued) 


County roads (Continued) 
seeding of right of way areas along county roads, 32-2813 
special fuel dealers and users licenes tax, disposition of funds, 84-1840 
state land equalization payments, allotment from, 81-1120 
state personnel assigned to assist commissioners, 32-2502 
stock lanes, establishment and maintenance, 32-4015 
subdivision and section lines, roads to follow when practicable, 32-2809 
superintendent of roads, appointment by board of commissioners, 32-2803 
bond filed by superintendent, 32-3001 
compensation of superintendent, 32-3001 
duties of superintendent in general, 32-3002 
oath of office, 32-3001 
requisition and use of equipment, tools and implements, 32-3005 


supervisor, employment by board of commissioners, 32-2803 
tax levy on property in county for road construction and maintenance, 32-3601 
additional levy on approval by voters at election, 32-3605 
_ traffic limitations, power of commissioners to impose, 32-2802 
transfer of county roads to state highway commission, 32-4016 
weed control along county roads, 32-2814 
width of roads prescribed, 32-2808 


Debris, dumping on highway, 32-4410 
Definition of terms, 32-2203 


Emergency construction area 
designation by county commissioners, 32-317 
livestock not to run at large in area, 32-319 
impounding of animals at large, 32-320 
penalty for violations, 32-321 
notice of designation of area, 32-318 
removal of designation, 32-318 


Encroachments on highway 
abatement as nuisance by judicial action, 32-4408 
notice to remove encroachment, manner of giving, 32-4406 
penalty for failure to remove after notice, 32-4407 
prosecution of actions by county attorney, 32-4409 
removal at expense of owner after notice, 32-4408 
removal by road supervisor or county surveyor without notice, 32-4405 


Excavations across highways, permit and bridging required, 32-4403 


Federal aid highways 
assent to provisions of Federal acts, 32-2401 
canal or ditch crossing by highway, duty of owners to prepare crossing, 32-3918 
continuation of highways until properly abandoned or vacated, 32-3917 
contracts for implementation of Federal aid authorized, 32-2401 
contracts for work on highways to be let by highway commission, 32-4101 
bond required of contractors, 32-4103 
competitive bidding required, 32-4102 
counties to do work, agreements for, 32-4102 
wage scale required of contractors, 32-4101 
county contracts for work on Federal-aid system, 32-2804, 32-4102 
county road, transfer to Federal-aid system, 32-4016 
designation of highways included in Federal-aid systems, 32-2407 
highways not continuously in state, designation as part of Federal-aid system, 
32-2408 
railroad crossing by highway, preparation of crossing, 32-3918 
rules necessary for compliance with Federal acts authorized, 32-2401 
seeding along highways, 32-2412 
utility facilities along Federal-aid and interstate highways, location, 32-2414 
costs paid by highway commission, 32-2415 
definition of terms, 32-2416 
Ferries, county acquisition of property for, 32-4017 
tax levy for construction, maintenance and repair, 32-1518 
Ferries uniting two counties, construction, maintenance and operation, 32-2907 
Flood control projects, contracts for use of highway property for, 89-3310 
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HIGHWAYS, BRIDGES AND FERRIES (Continued) 


Funds available, allocation by highway commission : 
bridge construction and reconstruction on Federal-aid system, special allocations 
for, 32-2604 
districts to which funds apportioned, 32-2603 
increase in funds allocated to particular district, 32-2610 
interstate highway system, allocation of funds for, 32-2609 
matching of federal funds, allocations for, 32-2605 
primary federal-aid system, allocation of funds for, 32-2606 
secondary federal-aid system, allocation of funds for, 32-2607 
urban federal-aid funds, allocation, 32-2611 
Garbage, dumping on highway, 32-4410 
Gasoline tax proceeds, use for highway purposes, 32-2601 
Good Roads Day, annual observance, 32-4401 


Herding on public highways, flagmen escorts and nighttime prohibitions, violations, 
32-1021, 32-1022 
Injuries to highways, signs and trees, punishment, 32-4402 
Interstate highways, weight of vehicles on highways, controlled by federal law, 32-1123 
Junkyards along roads 
agreements with the United States, 32-4522 
definition of terms, 32-4514 
injunction against noncomplying junkyard, 32-4521 
license required for operation, 32-4515 
duration of license, 32-4516 
fee for license, 32-4516 
issuance of license, 32-4516 
renewal of license, 32-4516 
screening required for license, 32-4517 
location of junkyards, restrictions, 32-4517 
purpose of act, 32-4513 
removal of junkyards, 32-4520 
restrictive ordinances and regulations not Sa haa by statute, 32-4523 
screening of junkyards, specifications, 32-4517 
acquiring land for screening purposes, 32-4520 
existing junkyards, 32-4518 
regulations governing screening, 32-4519 
Legislative findings, 32-2201 
Legislative policy and intent, 32-2202 
Lewis and Clark highway designated, 32-2302 
Littering highway as misdemeanor, penalty, 32-1629 
garbage or debris blown from vehicle, penalty, 32-1629.1 
posting notice of prohibition required, 32-1631 
reward for informing on litterbugs, 32-1630 
Livestock gates on county roads, 32-2811 
state or Federal highway, gate at intersection with, 32-2810 
Local improvement districts 
assessment of benefits 
apportionment of cost among parts of district, 32-3111 
apportionment of costs and expenses to land, aoe SS 
approval and certification of assessment roll by board, 32-3117 
board to levy and collect assessment, 32-3101 
confirmation of assessment roll, 32- 3116 
correction of errors in assessment roll, 32-3117 
front-foot plan for levy of assessments, 32-3112 
lien of assessment on land, 32-3101, 32-3111, 32-3117 
notice of filing of assessment roll, publication, 32-3116 
objections to assessment roll, hearing by board, 32-3116 
parts into which district divided for assessment, 32-3110 
roll of assessment, contents and filing, 32-3115 
units for levy of assessment, 32-3112 
valuation of lands according to tax assessment roll, 32-3106 


audit of claims and accounts of district, 32-3129 
board of county commissioners, powers and duties in general, 32-3101 
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Local improvement districts (Continued) 
bond issues 
amount of bonds not to exceed costs and expenses, 32-3123 
board of county commissioners to issue bonds, 32-3101 
call of bonds before maturity, 32-3127 
contractor, issuance of bonds to in payment for improvement, 32-3126 
progress payments during construction, 32-3130 
form of bonds, 32-3123 
immediate payment of assessment to release lands from bonds, 32-3125 
interest payments by treasurer, 32-3127 
interest rate on bonds, 32-3118, 32-3123 
maturity date of bonds, 32-3123 
notice of assessment roll and proposed issue of bonds, 32-3124 
redemption of land from bonds by immediate payment of assessment, 32-3125 
remedies of bondholders on default, 32-3128 
sale of bonds to pay costs and expenses, 32-3126 


. boundaries of district and parts of district, 32-3110 

claims and accounts, approval, certification and payment, 32-3129 

committee of supervisors, election and qualification, 32-3105 
compensation of supervisors, 32-3113 
duties of committee, 32-3106 

construction or improvement of road 
county performing construction or improvement work, 32-3114 
inspector, appointment, duties and compensation, 32-3113 
progress payments to contractor, 32-3130 

contracts for work of improvement 
acceptance of work required for completion of contract, 32-4206 
advertising for bids, 32-4205 
bond required of bidders, 32-4205 

~bond required of contractor, 32-4206 

county not liable on contract, 32-4207 
execution of contract by board of county commissioners, 32-4207 
opening of bids, 32-4205 
preference given to resident bidders, 32-4206 
price of contract not to exceed cost estimates, 32-4205 
progress payments authorized, 32-4206 
wage scale required of contractors, 32-4206 


costs of construction or improvement 
county share of cost, maximum and order of payment, 32-3109 
agreement with district to share costs, 32-3108 
damage or injury to property, release obtained by committee and surveyor, 
32-3106 
estimates of cost prepared by superintendent of roads, 32-3106 
reports of estimates to board, 32-3107 
maximum costs allowed, 32-3107 
damage or injury to property, releases obtained by committee and surveyor, 
32-3106 
.maximum damages, costs and expenses, 32-3107 
meeting of road superintendent and landowners 
conduct of meeting, 32-3105 
election of committee of supervisors, 32-3105 
notice of time and place of meeting, publication, 32-3104 
resolution fixing time and place of meeting, 32-3104 


municipalities, roads within not to be included, 32-3103 
order creating improvement district, 32-3107 


payment of cost and expenses 

alternative plans available, 32-3118 

immediate payment plan, notice of assessment roll to landowners, 32-3119 
contents of notice, 32-3120 

installment payment plan 
bonds authorized for installment payments, 32-3122 
collection of installments by treasurer, 32-3121 
immediate payment of assessment to release land from bonds, 32-3125 
notice of assessment and proposal to issue bonds, 32-3124 
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Local improvement districts (Continued) 
payment of cost and expenses (Continued) 

installment payment plan (Continued) 
order of board levying assessment, 32-3121 
redemption of land from bonds by immediate payment of assessment, 

32-3125 

sale of land for collection of delinquent installments, 32-3121 

remaining funds after payment, refund, rebate or other disposition, 32-3131 


petition for construction or improvement of road, contents and filing, 32-3102 
plans and specifications prepared by road superintendent, 32-3106 

refunds and rebates of assessments, 32-3131 

remaining money after payment of costs and expenses, disposition, 32-3131 
report of surveys and estimates by road superintendent, 32-3107 

resolution of public interest to be passed by board on receipt of petition, 32-3103 
survey and examination of road and lands by committee and surveyor, 32-3106 


National park approach roads, agreements with federal agencies for, 32-2601 
Overflow of highway, liability for damages and repairs, 32-4404 
Policy of state, 32-2202 


Ports of entry, establishment on highways authorized, 32-2419 
co-operation by highway commission with other agencies, 32-2421 
major highways entering state, checking stations required, 32-2420 


Preference of Montana labor in awarding contracts, 41-701 
penalties for violations, 41-703 


Refuse, dumping on highway, 32-4410 


Right of way acquisition for county roads 
controlled access facility, acquisition for, 32-4018 
conveyance of right of way, execution and recording, 32-4012 
damages determined by board, 32-4006 
payment of damages out of county fund, 32-4008 


eminent domain proceedings after failure to agree on damages, 32-4007 
recording of copy of judgment, 32-4012 


estates which may be acquired by public, 32-3901 
ferry, acquisition of property for, 32-4017 
interest acquired by public, 32-4001 
investigation by board of desirability of acquisition, 32-4004 
joint action required on county line roads, 32-4002 
notice by board of decision on proposed acquisition, 32-4004 
opening and survey of road, 32-4005 
petition of landowners required for acquisition, 32-4001 
contents of petition, 32-4003 
number of signatures required on petition, 32-4002 
power of board of commissioners, 32-2802 


Right of way acquisition for state highways 

controlled access facilities, 32-3920 

plan filed with county clerk, 32-2413 

improvements after filing not compensable, 32-3908 

eminent domain power, procedure for exercise, 32-3904 
Fee Dae acquired where portion not needed will have little market value, 
estates which may be acquired by public, 32-3901 
future highway purposes, power to acquire for, 32-3906 
instrument of transfer, reference to parcel and project number, 11-614.2 
irrigable lands rendered unusable, compensation paid, 32-3916 
lease of unused property, disposition of rentals, 32-3906 
materials needed for road building, right of commission to remove and use, 32-3907 
plan filed with county clerk, 32-2413 

improvements after filing not compensable, 32-3908 
plat to be filed where part of parcel acquired, 32-3905 
power of highway commission in general, 32- $902 
purposes for which property may be acquired, 32-3903 
relocation assistance, 32-3921 to 32-3931 

advisory assistance, 32-3924 
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Right of way acquisition for state highways (Continued) 
relocation assistance (Continued) 
definitions, 32-3923 
element of damages, 32-3931 
highway commission’s rule-making power, 32-3922 
moving expenses, 32-3921 
payments not income for state tax purposes, 32-3930 
payments to landowners, 32-3925 to 32-3927 
review of application for assistance, 32-3928 
rules and regulations, 32-3929 
resolution required for exercise of eminent domain power, 32-3904 
surplus property disposition 
demand by former owner that land be offered for sale, 32-3909 
determination by commission that property is not needed, 32-3909 
exchange for property needed, 32-3909 
sale of property, power of commission, 32-3910 
appraisal of property required before sale, 32-3911 
conveyance of property to purchaser, 32-3915 
minimum price of sale, 32-3911 
notice of sale, publication, 32-3911 
preferential right of previous owner to repurchase, 32-3912 
private sale after unsuccessful public offering, 32-3913 
public sale, when required, 32-3910 
title not to pass until purchase price paid, 32-3911, 32-3913 
toll bridge, acquisition for, 32-3919 
Roadblocks, arrest at, 95-618 
Secondary road information to be provided to county commissioners, 32-2608 
Seeding along state and federal highways, 32-2412 
Signs along highways, injury to or removal prohibited, penalty, 32-2134.1 
posting of notices of act along highways, 32-2134.3 
reward for informing on violators, 32-2134.2 
Special fuel dealers and users license tax, disposition of funds, 84-1840 
State highway commission 
accounts maintained by commission, 32-2417 
advice to county officers, 32-2410 
appointment of members, 32-2402 
bonds given by commission members, 32-2404 
chairman of commission, selection and voting power, 32-2405 
claims against commission, certification and payment, 32-2417 
co-operation with local agencies, 32-2406 
county commissioners, state personnel assigned to assist, 32-2502 
districts from which members appointed, 32-2403 
division of maintenance and control, organization and operation, 32-2503 
employment, compensation and assignment of personnel, 32-2502 
Federal aid, acts necessary to secure authorized, 32-2401 
fencing along highways through open range, 32-2426, 32-2427 
funds credited to account of highway commission, 32-3205 
investigation of construction methods, 32-2410 
meetings of commission, 32-2405 
number of votes required for action, 32-2405 
office to be open as required, 32-2409 
per diem payments to members, 32-2404 
political affiliations of members, 32-2403 
powers of commission in general, 32-2406 
qualifications of members, 32-2403 
quorum of commission, 32-2405 
records of commission, 32-2409 
records, sale to public of records and publications, 32-3914 
removal of members from office, grounds, 32-2403 
reports to governor and legislative assembly, 32-2409 
report to budget director, 79-1013 
residence of members, 32-2403 
rules and regulations for government of commission, 32-2409 
sale of personal property by commission, disposition of proceeds, 32-3914 
sign manual for use on highways, adoption, 32-2133 
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State highway commission (Continued) 
state highway administrator, appointment, salary, duties and removal, 32-2501 
state officers and employees not to be appointed to commission, 32-2403 
statistical compilations by commission, 32-2410 
terms of office of members, 32-2403 
toll bridge authority, commission acts as, 32-2701 
vacancies on commission, filling, 32-2403 
weight of vehicles on highways, studies and testing by commission, 32-2411 


State highways 

bypassing of municipality, when consent of governing body required, 32-1628 
canal or ditch crossing by highway, duty of owners to prepare crossing, 32-3918 
continuation of state highway until properly abandoned or vacated, 32-3917 
contracts for work on highways to be let by highway commission, 32-4101 

bond required of contractors, 32-4103 

competitive bidding, when required, 32-4102 

counties doing work, agreements for, 32-4102 

preference to resident bidders, 32-4102 

wage scale to be paid by contractors, 32-4101 


county road, transfer to state highway system, 32-4016 
designation of highways by highway commission, 32-2407 
fencing along highways through open range, 32-2426, 32-2427 
municipalities, payment of construction and maintenance costs within, 32-1627 
railroad crossing by highway, duty of railroad to prepare crossing, 32-3918 
seeding along state highways, 32-2412 
weed control by county board, 32-2814 
Toll bridges 
bond issues 
additional bonds authorized if proceeds of original sale insufficient, 32-3504 
construction fund, credits to and expenditures from, 32-3507 
deposit of funds, 32-3506 ' 
disclaimer of general obligation of state, 32-3501 
extension of time, covenant against, 32-2709 
form of bonds, 32-3502 
funds created for each bond series, 32-3506 
lien of bondholders on proceeds of sale, 32-3505 
maturity dates of bonds, 32-3502 
negotiability of bonds, 32-3501 
pledge of revenues permitted, 32-2707 
proceeds of sale, restrictions on use, 32-3504 
rate provisions, covenants as to, 32-2707 
redemption before maturity, provisions for, 32-3502 
registration of bonds, provisions for, 32-3503 
remedies of bondholders, provisions for, 32-2709 
replacement of lost, destroyed or mutilated bonds, provision for, 32-2709 
reserve and contingency funds, provisions as to, 32-2707 
reserve fund, provision for, 32-3509 
resolution for issuance of bonds, contents and adoption, 32-3501 
retirement of bonds, sinking fund used for, 32-3509 
bridge becomes free after retirement, 32-2716 
revenue fund, credits to, 32-3508 
disbursements and transfers from revenue fund, 32-3509 
sale of bonds, 32-3503 
security of bondholders, provisions for, 32-2709 
signatures valid though signer no longer in office, 32-3501 
sinking fund, payments into and disbursements from, 32-3509 
surplus proceeds of sale, disposition, 32-3504 
temporary bonds, authority to issue, 32-3502 
terms of bonds determined by authority, 32-3502 
construction contracts by competitive bidding, 32-2712 
cost estimates to be made by toll bridge authority, 32-2703 
distance of bridge from existing free bridge, 32-2704 
distance of new public bridges from existing toll bridge, 32-2715 
engineer to have charge of bridges and toll collections, 32-2713 
financial accounts and statements required, 32-2714 


102 


INDEX 


References are to Title and Section numbers 


HIGHWAYS, BRIDGES AND FERRIES (Continued) 


Toll bridges (Continued) 
findings as to revenues and costs required for construction of bridge, 32-2703 
free public bridge after retirement of bonds, 32-2716 
highway commission as toll bridge authority, 32-2701 
instruments of authority, execution and attestation, 32-2701 
officers of toll bridge authority, 32-2701 


petition required for construction within fifty miles of free bridge, 32-2704 
action by toll bridge authority on petition, 32-2706 
contents of petition, 32-2705 


form and certification of petition, 32-2705 
resolution of toll bridge authority on petition, 32-2706 
sufficiency of petition, findings of toll bridge authority conclusive, 32-2706 


powers of toll bridge authority, 32-2702 


rates, tolls and charges, fixing by toll bridge authority, 32-2710 
bond provisions for establishment of rates, 32-2707 — 
exemption of governmental vehicles from payment of tolls, 32-2707 
revenue fund, deposits in and transfers from, 32-2711 


records open to public inspection, 32-2714 


reserve and contingency funds, creation and deposit of moneys, 32-2708 
bond provision requiring reserves, 32-2707 


resolution of public convenience and necessity, requirement and contents, 32-2703 
petition for construction within fifty miles of existing bridge, resolution on, 
32-2706 


retirement of bonds, bridge becomes free after, 32-2716 
revenue fund, deposits in and transfers from, 32-2711 


right of way acquisition for toll bridge, 32-3919 
seal of authority, affixing to instruments and records, 32-2701 


Traffic safety program 

definition of terms, 32-4602 

federal program, participation of state, 32-4605 

funds, acceptance and use, 32-4606 

governor to administer act, 32-4605 

highway traffic safety board, creation, 32-4603 
duties, 32-4605 
organization, 32-4604 

local programs, approval required, 32-4607 

purpose of act, 32-4601 

superintendent of public instruction responsible for driver education, 32-4605 


Trees along highways, injury to, 32-4402, 94-3202 

Utility facilities, location along Federal-aid and interstate highways, 32-2414 
costs paid by highway commission, 32-2415 
definition of terms, 32-2416 


_ Violations of highway code, prosecution, 32-2418 


Wage scales of contractors, 41-701 
~ penalties for violations, 41-703 


Water overflowing highway, liability for damages and repairs, 32-4404 
Weed control along highways, 32-2814 


Weight of vehicles on highways 
co-operative studies by highway commission and other agencies, 32-2411 
fines and penalty assessments, disposition of, 32-1131 
interstate and defense highways, 32-1123 


Width required for roads, 32-2808 


Zoning regulation along highways 
agreements with the United States, 32-4712 
commercial zoning, areas and uses permitted, 32-4704 
compensation for removal of sign, rights acquired, 32-4709 
congressional action or nonaction, state law amended or null and void, 32-4714 
declaration of policy, 32-4701 
definition of terms, 32-4702 
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HIGHWAYS, BRIDGES AND FERRIES (Continued) 


Zoning regulations along highways (Continued) 
enforcement methods, 32-4711 
guarantee against loss of federal funds, state highway commission to promulgate 
rules consistent with federal law, 32-4713 
judicial proceedings to uphold state law, prosecution by attorney general, 32-4712 
nonconforming signs, removal, 32-4708 
obstruction of lawful signs prohibited, 32-4711 
outdoor advertising, limitations, 32-4703 
permits for private off-premise signs, 32-4707 
signs, regulation of size, lighting and spacing, 32-4706 
unlawful advertising, notice and removal, 32-4710 
unzoned commercial and industrial areas, description, 32-4705 


HISTORICAL SOCIETY OF MONTANA 


Agency of state government, 44-516 
Antique automobile collection, use of proceeds, 44-529 


Board of trustees 
appointment and terms of members, 44-519 
duties of board, 44-523 
executive committee, selection and duties, 44-521 
mileage reimbursement of trustees, 44-522 
powers of board, 44-523 
qualifications of trustees, 44-520 


Commercial enterprises authorized, 44-525 

Continuation and perpetuation as ‘“Montana Historical Society,” 44-516 
Definition of terms, 44-517 

Director, powers and duties, 44-524 

Fine arts’ commission property, transfer to society, 44-528 

Fund raising drives authorized, 44-525 

Library independent of other libraries, 44-518 

Microfilm division, creation and function, 82-3205 

Moneys received by society, deposit and use, 44-527 

Museum independent of other institutions, 44-518 

Purposes of society, 44-516 

Quarters in Veterans and Pioneers Memorial Building, 44-526, 78-202 
Seal of society, description, 44-525 


HOLIDAYS 


Arbor day, date of observance, 75-2212 
Bank closing, holidays on which permitted, 19-107 
Good Roads Day, annual observance, 32-4401 


HOMES FOR THE AGED 
See NURSING HOMES 


HOMICIDE 


State criminal jurisdiction, 95-304 
Venue, death and cause of death in different counties, 95-406 


HORSE RACING 


Commission created, composition and terms of members, 62-501 
chairman of commission, selection, 62-503 
duties of commission, 62-505 
expenses of commission, 62-503 

auditing and approval of expenses, 62-505 
qualifications of members, 62-501 
quorum of commission, 62-503 
records and reports of commission, 62-504 
removal of commissioner for cause, 62-501 
supervisory powers of commission, 62-506 
vacancies on commission, filling, 62-501 

Days of week when racing permitted, 62-508 

Definition of terms, 62-502 

Liability insurance required of licensees, 62-510 
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HORSE RACING (Continued) 


Licenses 
cancellation or revocation of license, 62-507 
conviction of crime precluding issuance of license, 62-507 
fairs to comply with license requirements, 62-507 
participants in race meet to have license, 62-505 
penalty for unlicensed operation, 62-508 
race meets, license required for, 62-507 


Montana bred horses, special races for, 62-509 
Parimutuel betting permitted, restrictions, 62-511 
percentage of pool retained by licensee, 62-512 
tax on bets withheld by licensee, 62-513 
tax on gross receipts, collection and disposition, 62-514 
Rules and regulations governing race meets and parimutuel system, 62-505 
Supervisory powers of commission, 62-506 
Violations of act as misdemeanor, 62-508 
Visitations and inspections by commission, 62-506 


HOSPITALS AND RELATED FACILITIES 


Advisory council on hospitals and long-term care facilities, composition and appoint- 
ment, 69-5214 
meetings of council, 69-5215 
terms of members, 69-5215 
Alcoholic beverage, administration by hospital, 4-139 
Alterations to be approved by state board, 69-5212 
Child abuse reports required, 10-901 to 10-905—See CHILDREN AND MINORS, 
Abuse of children 
Confidential nature of information received by state department, 69-5218 
Consent by minors to medical or surgical care, 69-6101 to 69-6105—See CHILDREN 
AND MINORS 
Counties, powers of commissioner, 16-1008A. 
Discrimination prohibited in subsidized facilities, 69-5313 
Extended care facilities defined, 69-5201 
RG OB SETRE accommodations with intent to defraud, penalty, evidence of intent, 
-1831 
Freedom of choice of physician protected, 69-5217 
In-hospital medical staff committees, information available to, 69-6301 to 69-6304 
Injunction for protection of health and welfare, 69-5220 
Joint county hospitals authorized, 16-1040 
definition of terms, 16-1039 
terms of contract between counties, 16-1041 
state aid in construction, application for, 69-5312 


License required for operation of facility, 69-5203 

application for license, procedure, 69-5205 

definition of terms, 69-5201 

denial, suspension or revocation of license, grounds, 69-5209 
judicial review of denial, suspension or revocation, 69-5211 
procedure for denial, suspension or revocation, 69-5210 

federal facilities exempt from requirement, 69-5202 

fee for license, 69-5204 

inspection of hospital and issuance of license, 69-5206 

penalty for violations of licensing chapter, 69-5221 

records and reports required of facilities, 69-5219 


Occupational disease reports, contents and filing, 69-4204 
Phenylketonuria test required at birth, 69-4116 
Registered facilities, registration of, 69-5219.1 
Rules and standards, adoption by state board, 69-5216 
Survey and construction of hospitals 
application for construction projects, agencies entitled to file, 69-5309 
hearing and forwarding of application to federal agency, 69-5310 
consolidated facilities serving two or more counties, application and construction, 
69-5312 
contracts with federal agencies authorized, 69-5302 
definition of terms, 69-5301 
federal funds, acceptance and use, 69-5311 
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HOSPITALS AND RELATED FACILITIES (Continued) 


Survey and construction of hospitals (Continued) 
plans for construction of facilities, preparation and submission, 69-5305 
publication and hearing before submission, 69-5306 
relative need specified in plan, 69-5308 
rules for administration of chapter, 69-5304 
standards for maintenance and operation of subsidized facilities, 69-5307 
state department of health as principal agency, 69-5302 
powers and duties of state department, 69-5303 
Vital statistics information to be furnished by institution, 69-4430 


HOTELS AND MOTELS 


Co-operative agreements for enforcement of regulations, 34-306 
Declaration of policy of regulatory law, 34-301 
Definition of terms, 34-302 
SEEN E accommodations with intent to defraud, penalty, evidence of intent, 
-1831 
Inspections by state and local officers, 34-307 
License required, 34-303 
cancellation of license, procedure, 34-305 
denial of license, procedure, 34-305 
duration of license, 34-304 
fee for license, 34-304 
superseding other fees, 34-310 
penalty, 34-309 
subpoenas, authority of board to issue, 34-308 
Penalty for violation of act or regulations, 34-309 
Rules and regulations, promulgation, 34-306 
Subpoenas, use in enforcement proceedings, 34-308 


HOUSE TRAILERS 


Fees in addition to registration and license fees, 32-3305 
Taxation of, 84-6601 to 84-6607—See TAXATION, Mobile homes 


HUSBAND AND WIFE 


Abandonment of wife without support.as misdemeanor, 94-301 
Alienation of affections 
acts within state not to give rise to cause of action, 17-1203 
cause of action abolished, 17-1201 
litigation and threat of litigation prohibited, 17-1204 
penalty for bringing action, 17-1206 
settlement and compromises void, 17-1205 
Conciliation of controversies 
agreement between parties, reduction to writing, 36-204 
budget for conciliation court, 36-203 
citation of act, 36-201 
confidential nature of communications, 36-203 
counselor for conciliation, appointment and duties, 36-203 - 
counties in which chapter applies, determination by district judges, 36-202 
court of conciliation, designation, 36-203 
powers of court, 36-205 
definition of terms, 36-202 
discretionary jurisdiction where no children involved, 36-204 
fees not charged in conciliation proceedings, 36-204 
filing of petition for conciliation, 36-204 
hearings, time and place, 36-204 
judge of conciliation court, selection, 36-203 
jurisdiction of courts, 36-203 
orders for conduct of parties, 36-204 
petition for conciliation, form, contents, and filing, 36-204 
powers of conciliation court, 36-205 
privacy of hearings, 36-203 
probation officer, assistance to conciliation court, 36-203 
procedure for conciliation, 36-204 
purposes of chapter, 36-202 
reference of controversy to counselor, 36-203 
short title of act, 36-201 
stay of other proceedings during attempted conciliation, 36-204 
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HUSBAND AND WIFE (Continued) 


Married minors, consent to medical or surgical care, 69-6101 to 69-6105—See CHIL- 
DREN AND MINORS 
Nonsupport of wife as misdemeanor, 94-301 
Separate maintenance, action for 
stay of proceedings to attempt reconciliation, 21-135.1 
conciliation petition filed, 36-204 
waiting period before decree granted, 21-135.1 


IDENTIFICATION CARDS 
False procurement, penalty, 94-2014 


ILLEGALITY 
Affirmative defense in civil proceedings, M. R. Civ. P., Ruie 8(c) 


ILLEGITIMATE CHILDREN 


Disclosure of illegitimacy, court order required for, 69-4422 

Legitimation, new birth certificate issued after, 69-4423 

Support obligations of father, 93-2901-1 to 93-2901-11—See BASTARDY PROCEED- 
INGS 


INDIANS 


Criminal jurisdiction of Flathead Indian country 
county commissioners’ consent required for assumption of jurisdiction, 83-802 
customs and culture of Indians to be preserved, 83-805 
date of assumption of jurisdiction, 83-803 
obligation of state to assume jurisdiction, 83-801 
proclamation of governor assuming jurisdiction, 83-802 
resolution of tribes requesting state jurisdiction, 83-802 
rights, privileges and immunities preserved, 83-804 
withdrawal of tribal consent to state jurisdiction, 83-806 
Sale of imitation Indian articles 
authentic articles, designation of, 85-303 
definitions, 85-301 
imitation articles to be identified as such, 85-302 
violation, misdemeanor, 85-304 
Schools, children to attend, 75-2907 to 75-2910—See SCHOOLS, Attendance 


INDICTMENT 
See GRAND JURY, 95-1401 to 95-1423; 95-1501 to 95-1506 


INDUSTRIAL DEVELOPMENT 


Bonds, issuance by county or municipality, terms and sale, 11-4103 
proceeds of sales, use, 11-4107 
refunding of bonds, 11-4106 
security of bondholders, provisions for, 11-4104 
Costs, determination by governing body, 11-4105 
elements included in cost, 11-4107 


Definition of terms, 11-4101 
Lease of project, terms and conditions, 11-4105 
cost of project, elements included, 11-4107 
Mortgage to secure bonds, terms permitted, 11-4104 
Powers of municipality or county, 11-4102 
cumulative nature of powers, 11-4109 
State planning board to give advice and information, 11-4110 
Taxation of property, 11-4108 


INDUSTRIAL HYGIENE 


Definition of “occupational disease,” 69-4201 

Hazardous conditions, correction and prevention, 69-4202 

Penalty for violations, 69-4205 

Reports on occupational disease by physicians and hospitals, 69-4204 
State department investigations and reports, 69-4203 
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INDUSTRIAL SCHOOL 
See STATE INSTITUTIONS, Juvenile facilities, 80-2202 et seq. 


INFORMATION 
Sie pon naa PROCEDURE, Information, 95-1301 to 95-1303; 95-1501 to 
95-1506 


INHERITANCE TAX 
Adjustments of tax on payment of debts by legatee, 91-4418 
Charitable exemption, 91-4414 
Clear market value, tax imposed on, 91-4407 
Deductions, 91-4407 
Piscouny for payment within eighteen months, procedure in case of refund, 91-4416, 
91-441 
Estimated amount of tax, deposit with clerk of court, 91-4418 
Exemptions from tax, 91-4414 
Lien of tax on property transferred, 91-4415 
Proceeds of tax, disposition, 84-1901 
Transfer of property within three years of death 
appraisement and certification of value by county assessor, 91-4461 
appraisement of value by state board of equalization, 91-4466 
certificate of inheritance tax due, 91-4463 
county clerk to furnish description to assessor, 91-4460 
form provided to grantee, contents, 91-4462 
inclusion of property in gross estate of decedent, 91-4465 
maximum value subject to special procedure, 91-4467 
payment by grantee of tax due, 91-4464 
purpose of special procedure, 91-4467 
Waiver of tax of surviving spouse, 91-4414.1 


INITIATIVE AND REFERENDUM 


Attorney general’s summary of measures for placement on ballot, 37-104.1 
Statement by secretary of state for referendum measures, 37-104.1 


INJUNCTIONS 
Appeal pending, suspension or modification of injunction, M. R. Civ. P., Rule 62(c) . 
Consumer loan act violations, enjoining, 47-227 
Cosmetology licensing act, enjoining violations, 66-817 
Dentistry, enjoining unauthorized practice, 66-911 
Statutory provisions unchanged by rules, M. R. Civ. P., Rule 65 
Supreme court proceedings, M. R. App. Civ. P—See SUPREME COURT, Original 
proceedings in supreme court 
ex parte proceedings in supreme court, M. R. App. Civ. P., Rule 40 


INQUESTS 
Coroner’s inquests, 95-803 to 95-809—See COUNTY CORONER, Inquests 


INSANE AND MENTALLY ILL 
Boulder river school and hospital, 80-2301 to 80-2312—See BOULDER RIVER 
SCHOOL AND HOSPITAL 
Criminal cases, provisions relating to competency of accused, 95-501 to 95-509—See 
CRIMINAL PROCEDURE, Competency of accused 
Division of mental hygiene 
clinics and community services, 80-2406 
discrimination in providing services prohibited, 80-2409 
powers and duties of division, 80-2403 
public mental health programs, control by department of institutions, 80- 2405 
continuation of existing services, 80-2408 
regions, conformity to state plan, regional mental health boards, duties, 80-2407 
standards for mental health programs, 80-2405 
state funds, limitation on appropriations, 80-2406 
state hospital in division, 80-2401 
supervisor of division, 80-2402 
Glasgow center, staffing, supervision by board of institutions, 80-2410, 80-2411 
Glendive mental retardation center, 80-2310 to 80-2312 
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INSANE AND MENTALLY ILL (Continued) 


Hearing and examination 
certificate by physicians, form, 38-207 
moneys of person committed, custody and disposition, 38-210 
rules of civil procedure, application to proceedings, M. R. Civ. P., Rule 81l(a), 
Table A 
Miles City center, staffing, supervision by board of institutions, 80-2410, 80-2411 
Release of insane person to friends outside state, 38-107 
Release of insane person to institution outside state, 38-108 
Representation in actions by and against, M. R. Civ. P., Rule 17(c) 
Service of process on persons of unsound mind, M. R. Civ. P., Rule 4D (2) 
State hospital, 80-2401 to 80-2411—See WARM SPRINGS STATE HOSPITAL 
State training school and hospital, 80-2301 to 80-2312—See BOULDER RIVER 
SCHOOL AND HOSPITAL 
Voluntary admission for diagnosis and treatment of mental illness, 38-406.1, 38-406.2 
Warm Springs state hospital, 80-2401 to 80-2411—See WARM SPRINGS STATE 
HOSPITAL 


INSECTS 
Aquatic insects, commercial exportation prohibited, 26-708 


INSTALLMENT SALES ACT 
Complaints regarding violations, 74-605 
Contents of installment contract, 74-607 
Contracts 
containing in more than one document, when authorized, 74-607 
delivery to buyer, 74-607 
refinancing, 74-610 
required contents, 74-607 
writing, requirements, 74-607 
Definitions, 74-602 
Delinquency charge, 76-607 
Filling in of blank spaces after signing of contract, 74-607 
Finance charges 
computation, method, 74-608 
maximum on motor vehicles, 74-608 
maximum on service and goods other than motor vehicles, 74-608 


Insurance, requiring of buyer, when authorized, 74-607 
Investigative power of superintendent, 74-605 
License of sales finance company 
application, 74-603 
banks, trust companies or savings and loan associations, excepted, 74-603 
expiration, 74-603 
fee, 74-603 
license not transferable or assignable, 74-603 
posting of license on premises, 74-603 
required, 74-603 
suspension, revocation or failure to renew 
grounds, 74-604 
hearing, 74-604 
judicial review, 74-604 
Prepayment, refund, 74-609 
Refinancing of contract, 74-610 
Refunds on prepayments, 74-609 
Rules and regulations, 74-606 
Secured transactions, application to, 87A-9-203 
Secured Transactions chapter, effect on installment act, 87A-9-201 
Short title, 74-601 
Subpoena power of superintendent, 74-606 
Superintendent 
investigations, power, 74-605 
powers, 74-606 
Transfer of equity in goods by buyer, 74-607 
Violations of act, penalties, 74-611 
Waiver of provisions of act unenforceable and void, 74-612 
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INSURANCE 


Adjusters 
affidavit as to lost, stolen or destroyed license, 40-3331 
attorneys excluded from definition, 40-3306 
definition of term, 40-3306 
examinations by commissioner, 40-2714 
conduct of examination, 40-2715 
expenses of examination, 40-2717 
reports on examination, 40-2716 
fees payable to commissioner, 40-2726 
license required, 40-3327 
acting without license, penalty, 40-3332 
continuation of license, 40-3328 
expiration of license, 40-3328 
qualifications of licensee, 40-3327 
refusal to continue license, 40-3329 
return of license after expiration, suspension or revocation, 40-3331 
revocation of license, 40-3329 
procedure following revocation, 40-3330 
suspension of license, 40-3329 
procedure following suspension, 40-3330 
out of state adjusters, when license not required, 40-3327 
Advisory board contract, offer as inducement to insurance prohibited, 40-3513 
Agents and solicitors 
affidavit as to lost, stolen or destroyed license, 40-3331 
appointment by insurer required, 40-3307 
continuation of appointments, 40-3317 
filing of appointments, 40-3317 
termination of appointment, 40-3317 
rights of agent following termination, 40-3318 
rye ae Loan Act lender not to require insurance through particular agent, 
47-214 
corporations, licensing as agents, 40-3310 
countersignature of policy required, 40-2822 
commission of resident agent on policy originating outside state, 40-2824 
issuance of policy at home or branch office, 40-2825 
nonresident agent may not sign, 40-3336 
salaried personnel prohibited from countersigning, 40-2823 
definition of terms 
“agent,” 40-3302 
“life insurance agent,” 40-3303 
“solicitor,” 40-3304 
employees of agents and insurers excluded from definition, 40-3305 
examination of affairs by commissioner, 40-2714 
conduct of examination, 40-2715 
expenses of examination, 40-2717 
reports on examination, 40-2716 
exchange of business, 40-3325 
firms, licensing as agents, 40-3310 
fraternal benefit society agents, 40-5344 to 40-5349—-See Fraternal behehits societies, 
agents, below 
group insurance, acts to implement excluded from definition, 40-3305 
license required, 40-3307 
acting without license, penalty, 40-3332 
application for license, contents and filing, 40-3312 
association of agents, licensing, 40-3311 
contents of license, 40-3315 
continuation of licenses, 40-3328 
corporations, licensing, 40-3310 
countersigning of policies, by resident agents only, 40-3336 
display of license in place of business, 40-3323 
examination of applicants for license, 40-3313 
conduct of examination, 40-3314 
existing licenses, expiration and renewal, 40-2612 
expiration of license, 40-3328 
fees payable to commissioner, 40-2726 
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INSURANCE (Continued) 


Agents and solicitors (Continued) 
license required (Continued) 
firms, licensing, 40-3310 
forms prescribed and furnished by commissioner, 40-3307 
‘issuance of license, 40-3315 
number of licenses required of agent, 40-3316 
qualifications of licensees, 40-3308 
life insurance agents, 40-3309 
reciprocity as to nonresident agents, 40-3333 to 40-3335 
refusal to continue license, 40-3329 
return of license after expiration, suspension or revocation, 40-3331 
revocation of license, 40-3329 
procedure following revocation, 40-3330 
separate license required for each life or disability insurer, oa 3316 
service of process on nonresident agents, 40-3337 
suspension of license, 40-3329 
procedure following suspension, 40-3330 
temporary licenses, issuance, 40-3319 
rights under temporary license, 40-3320 
misappropriation of funds by agent as larceny, 40-3324 
nonresident agent subject to insurance code, 40-3338 
place of business to be maintained in state, 40-3323 
premiums, reporting and accounting for, 40-3324 
records to be maintained by agents, 40-3323 
surplus line insurance, 40-3419 
retaliatory tax provisions, 40-2826 
revocation or suspension of insurer’s certificate, effect on agent’s authority, 40-2816 
salaried employees of insurers excluded from definition, 40-3305 
scope of chapter, 40-3301 
sharing of commission, 40-3325 
solicitors, rights and relationship with agent, 40-3321 
surplus line agent, license, fee and bond, 40-3414 
authority under license, 40-3415 
revocation of license, 40-3422 
vending machine licenses, 40-3322 
Amount of insurance on one risk by one insurer limited, 40-2909 
Annuity contracts, 40-3818 to 40-3825—See also Life insurance, below 
deferred annuities incidental to life insurance not included in provisions, 40-3818 
dividends, provision for, 40-3823 
entire contract included in written Rar 40-3821 
exemption from securities act, 15- 2004 
grace period for payment of premiums, 40-3819 
incontestability clause, 40-3820 
misstatement of age or sex, provision for adjustment of payments, 40-3822 
participating contracts, provision for dividends, 40-3823 
reinstatement provisions, 40-3824 
reversionary annuities, standard provisions, 40-3825 
single premium contracts, inapplicable provisions omitted, 40-3818 
- standard provisions required, 40-3818 
Application for insurance 
admissibility in evidence of application, 40-3712 
alteration of application prohibited, exception, 40-3712 
form of application, approval required, 40-3714 
grounds for disapproval, 40-3715 
insured must apply for life or disability insurance, exceptions, 40-3711 
statements and descriptions in application, effect on contract, 40-3713 
Arrest bond certificates, 95-1121 to 95-1123 
Automobile insurance, reimbursement for total loss to be based on actual replacement 
value, 40-4404 
Benefit certificate, offer as inducement to insurance prohibited, 40-3513 
Benevolent associations 
agents, appointment and licensing, 40-4909 
officers as agents, 40-4910 
amendment of articles, rules or contract, filing, 40-4907 
annual statement of association, contents and filing, 40-4916 
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INSURANCE (Continued) 


Benevolent associations (Continued) 
assessments of members 
death benefit, assessment to pay, 40-4915 
expenses, assessments to cover, 40-4913 
death claims, numbering and payment, 40-4914 
assessment of members for payment, 40-4915 
definition, 40-4902 
exemption from general provisions of code, 40-2610 
expenses, annual maximum, 40-4913 
foreign associations excluded, 40-4906 
laws applicable, 40-4901, 40-4917 
“member” defined, 40-4903 
“membership contract” defined, 40-4904 
minimum membership, 40-4912 
new associations prohibited, 40-4906 
officers of association 
agents, acting as without license, 40-4910 
definition, 40-4905 
number of officers permitted, 40-4908 
receipt or evidence of payment to association to be issued, 40-4911 
scope of chapter, 40-4901 
treasurer, bond, 40-4908 
Binders for temporary insurance, effect, 40-3726 
Boycotts prohibited, 40-3508 
Casualty insurance 
definition, 40-2905 
reserve for unearned premiums, 40-3005 
sovereign immunity, waiver of defense required 
policies issued to public agencies, 40-4402 
state-owned properties, 40-4401 
unfair discrimination prohibited, 40-3512 
uninsured motorist coverage included unless rejected by insured, 40-4403 
Claims for losses 
acts by insurer not deemed waiver of defenses, 40-3733 
forms for proof of loss to be furnished by insurer, 40-3732 
Coercive practices prohibited, 40-3508 
Commercial air operators required to carry insurance, 1-314 
amount set by aeronautics commission, 1-315 
continuation in force required, 1-318 
evidence of insurance deposited with commission, 1-316 
copies of policies acceptable as evidence, 1-317 
rules established by commission, 1-319 
unauthorized insurers’ policies acceptable, 1-321 
violation of act as misdemeanor, 1-320 
Commissioner of insurance—See Department of insurance, below 
Common owners, transfer of interest by one does not avoid insurance, 40-3708 
Companies—See Insurers, below 
Compliance with applicable provisions of code required, 40-2609 
Consumer loan act, restrictions and limitations concerning with regard to consumer 
loans, 47-214 
County funds, use to pay indemnity insurance premiums, 16-1001 
Coverages not mutually exclusive, 40-2901 
Credit life and disability insurance 
amount of insurance permitted, 40-4206 
application for insurance, copy delivered to debtor, 40-4209 
authorized insurers only to issue policies, 40-4212 
citation of chapter, 40-4202 
claims for losses, 40-4213 
competition not prohibited or discouraged, 40-4201 
Consumer Loan Act, insurance required under, 47-214 
contents of policy or certificate, 40-4208 
definition of terms, 40-4204 
enforcement powers of commissioner, 40-4215 
forms, filing, approval and withdrawal, 40-4210 
forms of insurance enumerated, 40-4205 
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INSURANCE (Continued) ; 
Credit life and disability insurance (Continued) 
judicial review of commissioner’s orders, 40-4216 
liberal construction of chapter, 40-4201 
penalties for violation of commissioner’s orders, 40-4217 
policy or certificate to be delivered to debtor, 40-4208 
premium rates, filing and compliance, 40-4211 
limit on amount charged, 40-4211 
purpose of chapter, 40-4201 
refund of excess and unused premiums, 40-4211 
scope of chapter, 40-4203 
selection of policy or insurer left to debtor, 40-4214 
term of coverage, 40-4207 
time of delivery of policy or certificate to debtor, 40-4209 
Death of insured, passage of property insurance to successor in interest, 40-3707 
Deceptive practices prohibited, 40-3502 
Definition of terms, 40-2602 to 40-2608 
types of coverage not mutually exclusive, 40-2901 
types of insurance, 40-2901 to 40-2908 
Department of insurance 
appeals from commissioner, 40-2725 
appropriation of funds by legislative assembly, 40-2702 
certificates and certified copies as evidence, 40-2708 
commissioner 
attorney-in-fact for service of process on nonresident agent, 40-3337 
control and supervision of department, 40-2702 
definition of “commissioner,” 40-2605 
delegation of authority, 40-2706 
power to impose fine, 40-2709 
responsibility for acts of assistants and employees, 40-2706 
- seal of office, description and use, 40-2703 
state auditor ex-officio commissioner, 40-2701 
compensation of employees limited to that provided by law, 40-2705 
contractual services, procurement by commissioner, 40-2704 
creation of department, 40-2702 
definition of “commissioner” and “department,” 40-2605 
employment and compensation of deputies and assistants, 40-2704 
evidence produced before commissioner or examiner, 40-2718 
examinations by commissioner 
adjusters, 40-2714 
agents and solicitors, 40-2714 
conduct of examinations, 40-2715 
expenses of examination, 40-2717 
insurers, 40-2713 
managers and promoters, 40-2714 
reports on examinations, 40-2716 
fees collectible for certificates, licenses and copies of documents, 40-2726 
financial interest in insurers prohibited to employees of department, 40-2705 
fire prevention advisory commission, appointment, 82-1201 
hearings by commissioner 
authority for hearings, 40-2720 
demand for hearing, 40-2720 
notice of hearing, 40-2722 
orders on hearing, 40-2724 
procedure on hearings, 40-2723 
stay of action pending hearing, 40-2721 
notices by commissioner, contents and service, 40-2711 
orders of commissioner, contents and service, 40-2711 
powers and duties in general, 40-2709 
records of proceedings, 40-2707 
rules and regulations, adoption, 40-2710 
service of process through commissioner, 40-2818, 40-2819 
witnesses before commissioner or examiner, 40-2718, 40-2719 
Deposits through commissioner 
amounts required, 40-2809 
appraisal of assets deposited, 40-3208 
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INSURANCE (Continued) 


Deposits through commissioner (Continued) 
assignment of securities to commissioner and successors, reassignment, 40-3207 
bank or trust company as custodian, 40-3204 
custodial arrangements, 40-3204 
deficiency in deposits, 40-3212 
deposits subject to chapter, 40-3201 
excess deposits authorized, 40-3210 
income to be paid to depositor, 40-3209 
inspection rights of depositor, 40-3209 
levy on deposits, 40-3211 
liability as to safekeeping of deposits with custodian, state and commissioner 
exempt, 40-3206 
life insurance policy reserves, 40-3012 
purpose of deposits, 40-3202 
records as to assets and securities deposited, 40-3205 
release of deposit, 40-3213 
safe deposit boxes used for safekeeping of deposits, specifications, 40-3204 
securities eligible for deposit, 40-3203 
substitution of other eligible assets, 40-3209 
time for which deposits held, 40-3213 
Desist orders for prohibited practices, 40-3514 
Disability insurance 
age of applicant, acceptance of premiums after maximum is reached, 40-4032 - 
apportionment of loss with other insurers, 40-4021 
expense incurred benefits, 40-4020 
autopsy, right of insurer to require, 40-4013 
blanket disability insurance 
applications and certificates not required, 40-4106 
definition of term, 40-4104 
persons to whom payable, 40-4107 
required provisions of policy, 40-4105 
bylaws of insurer, incorporation by reference in policy prohibited, 40-4002 
change of beneficiary, rights reserved to insured, 40-4015 
change of occupation, adjustment of premiums and benefits, 40-4017 
charter of insurer, incorporation by reference in policy prohibited, 40-4002 
claims for losses 
forms for filing of claims, 40-4009 
notice of claim, provision for, 40-4008 
persons to whom payable, 40-4012 
proofs of loss, 40-4010 
time allowed for payment before bringing action, 40-4014 
time of payment provision, 40-4011 
conformity with state statutes provision, 40-4024 
consideration to be expressed in policy, 40-4002 
credit disability insurance—See Credit life and disability insurance, above 
deduction of unpaid premiums from payment of claim, 40-4023 
definition, 40-2903 
earnings, relation to insurance, 40-4022 
effective date of policy to be expressed, 40-4002 
entire contract to be incorporated in policy, 40-4004 
exceptions to be stated in policy, 40-4002 
excess insurance with same insurer void, provisions for, 40-4019 
pec: placement by agent with insurer other than that as to which licensed, 
foreign jurisdiction, conformity to requirements, 40-4030 
format of policy, 40-4002 
franchise insurance plan, 40-4033 
grace period for payment of premiums, 40-4006 
group disability insurance, eligible groups, 40-4101 
direct payment for medical services, 40-4103 
required provisions of policies, 40-4102 
illegal occupation exclusion, 40-4025 
inapplicable provisions, omission from policv, 40-4003 
incidental to life insurance, not covered by chapter, 40-4001 
incontestability provisions, 40-4005 
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INSURANCE (Continued) 


Disability insurance (Continued) 
intoxication exclusion, 40-4026 
minors, power to contract for insurance, 40-3710 
misstatement of age, adjustment of benefits, 40-4018 
narcotics exclusion, 40-4026 
nonconforming policies, construction, 40-4031 
number of persons to be insured by one policy, 40-4002 
older persons, extended insurance for, 40-5401 to 40-5408—See Health insur- 
ance for persons over 65, below 
optional policy provisions, form required, 40-4016 
order of required and optional provisions in policy, 40-4028 
physical examination, right of insurer to require, 40-4013 
physicians, freedom of choice, 40-4108 
scope of practice not enlarged, 40-4109 
reduction in indemnity to be stated in policy, 40-4002 
reinstatement of lapsed policy, 40-4007 
| he ceberar st placement by agent with insurer other than that as to which licensed, 


renewal of policy, provision for insurer’s right to refuse, 40-4006, 40-4027 
required provisions, insertion in policy, 40-4003 
reserve for unearned premiums, 40-3007 
rules of insurer, incorporation by reference in policy prohibited, 40-4002 
scope of chapter, 40-4001 
substitutions for optional policy provisions, 40-4016 
substitutions for required policy provisions, 40-4003 
termination date of policy to be expressed, 40-4002 
third party ownership permitted, 40-4029 
violations of chapter, penalty, 40-4034 
Discharge of insurer by payment, 40-3730 
minor may give acquittance, 40-3731 
Discriminatory practices prohibited 
life and disability insurance, 40-3509 
exceptions, 40-3511 
property, casualty and surety insurance, 40-3512 
Endowment contracts—See Annuity contracts, above 
Exemption of proceeds from process 
annuity contract proceeds, 40-3737 
disability insurance proceeds, 40-3736 
life insurance proceeds, 40-3734 
group life insurance, 40-3735 
False information as to terms of policy or condition of insurer, 40-3503 to 40-3505 
False statements in applications and claims, penalty, 40-3522 
Farm mutual insurers 
accumulation of profits prohibited, 40-4839 
agents, license not required, 40-4831 
annual statement of affairs 
contents and filing, 40-4832 
exclusive report required, 40-4833 
failure to file statement, 40-4833 
presentation at annual meeting of members, 40-4822 


applications for insurance to be in writing, 40-4843 
forms filed with commissioner, 40-4844 

articles of incorporation, contents and filing, 40-4808 
amendment of articles, 40-4810 
approval and endorsement, 40-4809 
certified copies as evidence, 40-4811 


assessment plan insurance, 40-4806 
assessments against members 
suit for collection, 40-4850 
time payable, 40-4849 
bylaws 
adoption, amendment and revocation, 40-4817 
binding effect on members, 40-4819 
contents, 40-4818 
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INSURANCE (Continued) 


Farm mutual insurers (Continued) 
cancellation of insurance, 40-4826 
cash premium plan, collection of premiums, 40-4806 
certificate of authority required, issuance and renewal, 40-4816 
churches, insurance on, 40-4846 
claims for losses 
action against insurer for collection, 40-4852 
apportionment of payments when funds insufficient, 40-4851 
arbitration by committee of reference, 40-4848 
directors’ and officers’ liability for failure to pay, 40-4850 
notice of loss, 40-4847 
time of payment, 40-4849 


commencement of corporate existence, 40-4809 

community houses, insurance on, 40-4846 

corporate powers in general, 40-4812 

“county” insurer defined, 40-4802 

declaration of intent to incorporate, filing, 40-4808 

directors 
election, qualification and term of office, 40-4828 
general management of affairs of insurer, 40-4827 
quorum, 40-4827 

discriminatory rates prohibited, 40-4845 

dividends, payments prohibited, 40-4839 

educational purposes, expenditures of funds for, 40-4836 

exemption from general provisions of code, 40-2610 

fees payable, 40-4842 

forms filed with commissioner, 40-4844 

incorporators, number and property ownership required, 40-4807 

investigation of affairs by commissioner, expenses, 40-4834 

investment of funds authorized, 40-4835 

laws applicable, 40-4801, 40-4853 

maximum amount of insurance on single risk, 40-4804 


meetings of members 
annual statements, presentation at meeting, 40-4822 
notice of adjourned annual meetings, 40-4823 
place of meetings, 40-4821 


membership 
insurance of property required for membership, 40-4820 
liability of members, limitations, 40-4825 
minimum number of members required, 40-4820 
proxies, 40-4824 
voting rights of members, 40-4824 
withdrawal of member, 40-4826 
re amount of insurance applied for before commencement of business, 
-4813 


officers 
bonds of treasurer and secretary, 40-4830 
election and terms of office, 40-4829 


property insurable by farm mutual, 40-4803 

public buildings, insurance on, 40-4846 

rates, filing with commissioner not required, 40-4845 

records, maintenance and availability, 40-4841 

reinsurance, 40-4805 

reserves required on cash premium plan, 40-4838 

safety fund, creation and use, 40-4837 

school buildings, insurance on, 40-4846 

scope of chapter, 40-4801 

“state” insurer defined, 40-4802 

surplus funds required, 40-4815 
deficiency, correction required, 40-4840 
definition of “surplus,” 40-4814 

taxes payable, 40-4842 . 

Fictitious groupings for preferred premiums prohibited, 40-3520 
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Fine, imposition by commissioner, 40-2709 
Fire prevention advisory commission, appointment by commissioner, 82-1201 
Fraternal benefit societies 
agents 
applications for agent’s license, 40-5346 
compensation not allowed to agents of exempt society, 40-5305 
definition of “insurance agent,” 40-5344 
expiration of licenses, 40-5347 
license required, 40-5345 
part-time agents exempt from license requirements, 40-5344 
qualifications for agent’s license, 40-5346 
refusal to issue or renew license, grounds, 40-5346 
renewal of licenses, 40-5347 
revocation of license, 40-5349 
salaried persons exempt from licensed requirements, 40-5344 
suspension of license, 40-5349 
termination of appointment, notice to commissioner, 40-5348 
alien societies, admission to transact business in state, 40-5307 
suspension, revocation or refusal of license, grounds and procedure, 40-5308 
annual statement of affairs, form, filing and publication, 40-5337 
penalty for failure to comply, 40-5339 


articles of incorporation 
amendments, procedure and filing, 40-5317 
changes, binding effect on members, 40-5329 
contents, 40-5309 
failure to complete organization, articles void, 40-5311 
filing with commissioner, 40-5310 
attachment of benefits prohibited, 40-5327 
beneficiaries of certificate, designation and change, 40-5326 
bond for return of advance payments if organization not completed, 40-5310 
cash surrender values, computation, 40-5325 
certificate of authority, issuance and effect, 40-5313 
certificate of benefits required, 40-5329 
changes to articles, constitution or laws, binding effect on members, 40-5329 
form to be filed with commissioner, 40-5330 
prohibited provisions, 40-5331 
standard provisions required, 40-5330 
commissions to be paid only to agents or exempt persons, 40-5345 
consolidation of societies, 40-5353 
effect of consolidation, 40-5354 
constitution and laws 
amendments, procedure and filing, 40-5317 
changes, binding effect on members, 40-5329 
power to adopt and amend, 40-5314 
waiver, authority to prohibit, 40-5318 
definition, 40-5301 
disability insurance, filing and approval of certificates, 40-5333 
discrimination in rates or benefits prohibited, 40-5351 
examinations by commissioner 
domestic societies, 40-5340 
foreign and alien societies, 40-5341 
publication of reports deferred until after notice to society, 40-5342 
exemption from general provisions of code, 40-2610 
exemption from process of benefits, 40-5327 
exempt societies, 40-5305 
false and misleading statements, penalties and forfeitures, 40-5350 
family coverage authorized, 40-5323 
foreign society, admission to transact business in state, 40-5307 
suspension, revocation or refusal of license, grounds and procedure, 40-5308 
forfeiture for failure to pay loan, restrictions on provisions, 40-5331 
funds, purposes for which used, 40-5335 
authorized investments, 40-5336 
funeral benefits, maximum amount, 40-5326 
funeral homes, operation by societies prohibited, 40-5320 
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INSURANCE (Continued) 


Fraternal benefit societies (Continued) 

garnishment of benefits prohibited, 40-5327 
impairment of reserves, assessments against members, 40-5322 
incorporators, number required and qualifications, 40-5309 
initial solicitations, 40-5312 
injunction from doing business, 40-5356 

exclusive power of attorney general and commissioner, 40-5357 
institutions, maintenance by societies authorized, 40-5320 
investment of funds, 40-5336 
laws applicable, 40-5304, 40-5359 
license to transact business, annual expiration and renewal, 40-5306 
limitation of actions on certificate, minimum period, 40-5331 
liquidation of society, action for, 40-5356 
loans on certificates, authority and computation of value, 40-5325 
“lodge system” defined, 40-5302 
meetings of members, place of holding, 40-5319 
membership, qualification for, 40-5321 
merger of societies, 40-5353 

effect of merger, 40-5354 
minors, admission to membership, 40-5321 

insurance authorized without membership, 40-5324 


misrepresentation, penalties and forfeitures, 40-5350 
nonforfeiture benefits, authority and computation, 40-5325 
personal liability for benefits, officers and members exempt, 40-5328 
pre-existing societies 
incorporation of associations required, 40-5316 
powers retained by incorporated society, 40-5315 


preliminary certificate of authority 
issuance of certificate, 40-5310 
period during which valid, 40-5311 
solicitation under preliminary certificate, 40-5312 


“premiums” defined, 40-5332 
principal office of society, location, 40-5319 
rebates prohibited, 40-5351 
receivership proceedings, 40-5356 
records of proceedings to be in English language, 40-5319 
reinsurance agreements, 40-5334 
“representative form of government” defined, 40-5303 
reserves required, computation, 40-5338 
retroactive certificates, maximum period, 40-5331 
review of actions of commissioner, 40-5358 
service of process on society through commissioner, 40-5352 
social members without voice in insurance affairs, 40-5321 
tax exemption, 40-5343 
time allowed for completing organization, 40-5311 
types of benefits authorized to be provided by societies, 40- 5323 
valuation of certificates, computation and filing, 40-5338 
voluntary discontinuation of business, procedure, 40-5356 
waiver of constitution and laws, provision prohibiting, 40-5318 
Gaming policies void, 40-3709 
Guaranteed arrest bond certificates, 95-1121 to 95-1123 
Hail insurance, 82-1501 to 82-1520—-See HAIL INSURANCE, STATE 
Health insurance for persons over 65 
agents authorized to write insurance, 40-5404 
association to provide insurance 
corporate powers of association, 40-5405 
definition, 40-5402 
examination of books and records of association, 40-5405 
filing by association with commissioner, 40-5407 
name of association not to be deceptive, 40-5407 
policy issued to association, 40-5403 
reports by association to commissioner, 40-5406 
service of process on association, 40-5405 
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INSURANCE (Continued) 


Health insurance for persons over 65 (Cea amied) 
cancellation prohibited except for nonpayment of premiums, 40-5403 
definition of terms, 40-5402 
disapproval of forms by commissioner, 40-5406 
eligibility of all persons over 65 for coverage, 40-5403 
exemption from provisions of other laws, 40-5408 
Federal insurance program, adjustment of benefits and premiums to, 40-5406 
forms of policies, applications and certificates to be approved by commissioner, 
40-5406 
joint underwriting and administration permitted, 40-5403 
promotional material not to be deceptive, 40-5407 
purpose of act, 40-5401 
rate regulation by commissioner, 40-5406 
reduction of benefits if other benefits recoverable, 40-5403 
Health insurance for state employee groups, 40-3905.1 
Health service corporations, exemption from insurance code, 40-2611 
Holding Companies Act 
definition of terms, 40-5502 
examination of foreign and domestic companies, 40-5505 
annual reports, submission, 40-5505 
frequency of examination, 40-5505 
filing false information, penalty, 40-5508 
short title, 40-5501 
transfers of stock, restrictions, 40-5503 
exemptions from prohibitions, 40-5504 
petition for approval by commissioner, submission, 40-5506 
violations of act, penalty, 40-5507 
Injunction of unfair and deceptive practices, 40-3515 
Installment sales act, provisions concerning obtaining of insurance by buyer, 74-607 
Insurable interest 
personal insurance, 40-3704 
property insurance, 40-3705 
stipulations for payment of loss without regard to insurable interest void, 40-3709 
Insurers 
additional types of insurance, qualification of mutuals to write, 40-4713 
afhliations unreliable, denial of authority to transact insurance, 40-2810 
agreements not to sell property prohibited, 40-4727 


alien insurers 

definition of term, 40-2606 

trust agreements for deposits of assets 
amendment of agreement, 40-5207 
authority of insurer to make agreement, 40-5206 
Canadian insurers, officers in lieu of manager, 40-5215 
continuation of existing trust under previous instruments, 40-5203 
examination of assets by commissioner, 40-5212 
filing and approval of agreement, 40-5205 
form and contents of agreement, 40-5205 
period during which deposit maintained, 40-5204 
purpose of deposits, 40-5204 
required deposits, amount, 40-5202 
scope of chapter, 40-5201 
separation and record of assets, 40-5210 
statement of trustee as to character and amounts of asset, 40-5211 
substitute trustee, 40-5214 
title to trusteed assets, 40-5209 
withdrawal of assets by insurer, 40-5213 
withdrawal of commissioner’s approval, 40-5208 


amount of insurance required for formation of mutual, 40-4708 
annual statement filed with commissioner, 40-2820 
false statements, penalty, 40-2820 
applications for mutual insurance to take effect on issuance of certificate of 
authority, 40-4710 
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Insurers (Continued) 
articles of incorporation 
amendment of articles, 40-4707 
contents required, 40-4705 
filing and approval, 40-4706 


assets and liabilities 
allowable assets in determining financial condition, 40-3001 
bonds, valuation, 40-3013 
deduction of assets from liabilities and liabilities from assets, 40-3002 
domestic insurer’s assets to be kept in state, 40-4725 
excluded assets in determination of financial condition, 40-3003 
liabilities considered in determining financial condition, 40-3004 
purchase money mortgages, valuation, 40-3016 
real estate valuation, 40-3015 
reserves for unearned premiums, 40-3005 to 40-3012—See Reserve for unearned 
premiums, below 
securities other than bonds, valuation, 40-3014 
tangible personal property, valuation, 40-3015 


“authorized” insurers defined, 40-2607 
benevolent associations, 40-4901 to 40-4917—See Benevolent associations, above 
bonding of officers of mutual insurer, 40-4722 
bond or deposit required of mutual insurers, 40-4709 
borrowed surplus, 40-4738 | 
bulk reinsurance, 40-4747 
mutual insurers, 40-4748 


buying and selling of votes by proxy prohibited, 40-4719 
bylaws 
modification or revocation of bylaws of’stock insurer, 40-4716 
mutual insurers, adoption, contents and filing, 40-4715 
capital funds required, 40-2807 
mutual insurers, 40-4708 


certificate of authority required, 40-2801 
application for certificate, contents and filing, 40-2811 
exceptions, 40-2802 
existing certificates, expiration and renewal, 40-2612 
expiration, renewal and reinstatement of certificate, 40-2813 
fees payable to commissioner, 40-2726 
issuance and ownership of certificate, 40-2812 
refusal of certificate, 40-2812 
revocation or suspension of certificate 
discretionary grounds, 40-2815 
duration of suspension, 40-2817 
mandatory grounds, 40-2814 
notice of revocation or suspension, 40-2816 
reinstatement of suspended certificate, 40-2817 


certificate of incorporation, issuance and effect, 40-4706 
combinations of insuring powers, 40-2806 
consolidation of insurers, 40-4745 

mutual insurers, 40-4746 


contingent liability of mutual members, 40-4729 
assessment, levy by directors, 40-4730 
enforcement of liability, 40-4731 
nonassessable policies, issuance, 40-4732 

revocation of authority for issuance, 40-4733 


conversion of mutual to stock insurer, 40-4744 
conversion of stock insurer to mutual, 40-4743 
corporation statutes of state, application to insurers, 40-4704 
corrupt practices with respect to meetings of stockholders or members, 40-4719 
defamatory statements, 40-350 
deficits in capital or assets to be made good, 40-4739 
assessment of stockholders or members, 40-4740 
directors’ liability for losses during deficit, 40-4741 
transfer of stock during impairment does not release liability, 40-4742 
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Insurers (Continued) 
definition of “insurer,” 40-2603 
deposits of initial premiums received by mutual insurer, 40-4711 
deposits through commissioner—See Deposits through commissioner, above 
directors, number, term and election, 40-4720 
participation of policyholders in election, 40-4721 


dividends, funds from which payable, 40-4735 
mutual insurers, 40-4736 
penalties for unlawful dividends, 40-4737 


“domestic” insurer defined, 40-2606 
eligibility for certificate of authority, 40-2804 


examinations by commissioner, 40-2713 
conduct of examination, 40-2715 
destruction of books to hinder examination, penalty, 40-2716 
expenses of examination, 40-2717 
managers and promoters, 40-2714 
reports on examinations, 40-2716 


exclusive agency contracts subject to commissioner’s approval, 40-4724 
existing domestic insurers continue corporate existence, 40-2614 
extinguishment of charters, 40-4750 


failure of mutual to qualify for certificate, return of premiums, 40-4712 
false financial statements, 40-3506 
farm mutual insurers, 40-4801 to 40-4853—See Farm mutual insurers, above 


foreign insurers 
definition of “foreign” and “alien” insurers, 40-2606 
investments permitted, 40-3134 
retaliatory tax provisions, 40-2826 
“state” defined, 40-2606 
fraternal benefit societies, 40-5301 to 40-5359—See Fraternal benefit societies, above 
funeral directors, prohibited relations with, 40-3521 
governmentally owned insurers prohibited, 40-2804 
home office of domestic insurer, 40-4725 


impairment of capital or assets, deficiency to be made good, 40-4739 
assessment of stockholders or members, 40-4740 
directors’ liability for losses during deficiency, 40-4741 
transfer of stock during impairment does not release liability, 40-4742 


incorporators, number required, 40-4705 
insider trading in securities, monthly statement to be filed with commissioner of 
insurance, 40-4751 


arbitrage transactions exempt from restrictions, 40-4755 
brokers, when exempt from restrictions, 40-4754 

closely-held securities exempt from restrictions, 40-4757 
delivery of securities sold, when required, 40-4753 

market specialists, when exempt from restrictions, 40-4754 
profits from security transactions accruing to company, 40-4752 
registered securities exempt from restrictions, 40-4757 

rules and regulations of commissioner, 40-4758 

securities subject to restrictions, 40-4756 

short sales by insiders prohibited, 40-4753 


interlocking ownership and management, when permitted, 40-3517 
investment advice exempt from securities act, 15-2004 
investments 
abstract plant and equipment, acquisition by title insurer, 40-3132 
amount of investment limited, date of determination of insurer’s funds, 40-3102 
authorization by directors or investment committee required, 40-3104 
building and loan shares and savings account, 40-3123 
Canadian governmentally guaranteed loans, 40-3107 
Canadian government direct obligations, 40-3106 
certificate of authority not required, 40-2803 
chattel mortgages, 40-3127 
collateral loans, 40-3122 
controlling interest in corporation, acquisition prohibited, 40-3133 
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Insurers (Continued) 
investments (Continued) 
corporate securities 
bonds and debentures, 40-3114 
common stock, 40-3116 
insurance stock, 40-3117 
maximum amount invested, 40-3105 
preferred or guaranteed stock, 40-3115 
subsidiary stocks, 40-3118 
date of determination of eligibility, 40-3102 
director, officer or controlling stockholder of insurer, loans to prohibited, 
40-3133 
disposal of unauthorized investments, time allowed 
failure to dispose of property, effect, 40-3131 
personal property and securities, 40-3130 
real estate, 40-3129 
unlawfully acquired property, 40-3131 
diversification of investments required, 40-3105 
equipment trust certificates, 40-3119 
maximum amount invested, 40-3105 
federal agency obligations, 40-3112 
federal direct obligations, 40-3106 
federally guaranteed loans, 40-3107 
foreign insurers, investments permitted, 40-3134 
foreign investments, 40-3124 
improvement district obligations, 40-3110 
maximum amount invested, 40-3105 
income-bearing quality required, 40-3103 
international bank obligations, 40-3113 
investment trust securities, 40-3120 
maximum amount invested, 40-3105 


irrigation district obligations, 40-3111 
market value, purchase price restricted to, 40-3103 
miscellaneous investments not otherwise prohibited, 40-3125 
own capital stock, investment in or loans on prohibited, 40-3133 
policy loans, 40-3121 
previously held investments, eligibility, 40-3102 
real estate, 40-3128 
real estate mortgages, 40-3126 
scope of chapter, 40-3101 
state, county and municipal obligations, 40-3108 
revenue bonds, 40-3109 
underwriting prohibited, 40-3133 


liquidation of assets and liabilities, certificate of authority not required, 40-2802 
loans to officers, directors and employees prohibited, 40-4723 
management contracts subject to commissioner’s approval, 40-4724 
management unreliable, denial of authority to transact insurance, 40-2810 © 
maximum amount insured on one risk, 40-2909 
meetings of stockholders or members, 40-4717 
membership in mutual insurers, 40-4714 
merger of insurers, 40-4745 
mutual insurers, 40-4746 
“mutual” insurer defined, 40-4703 
names of insurers, prevention of confusing similarity, 40-2805 
participating policies, authority for issuance, 40-4734 
pecuniary interest of officers, directors and employees, restrictions, 40-4723 
“person” defined, 40-2604 
political contributions prohibited, penalty, 40-3518 
principal place of business of domestic insurers, 40-4725 
proxies of stockholders, revocability, 40-4718 
reciprocal enforcement against domestic insurers of unauthorized insurer laws of 
other states, 40-4728 
reciprocal insurance, 40-5001 to 40-5028—See Reciprocal insurers, below 
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Insurers (Continued) 
records of domestic insurer to be kept in state, 40-4725 
rehabilitation and liquidation 
appeals to supreme court in delinquency proceedings, 40-5102 
assessments against members or subscribers 
judgment for assessment, 40-5133 
levy of assessment, 40- 5132 
notice of assessment, 40-5133 
order for payment of assessments, 40-5133 
order of assessments, 40-5132 
petition for assessment, 40-5131 
presumption that assessment is correct, 40-5133 
attachment of assets during proceedings prohibited, 40-5120 
borrowing power of commissioner, 40-5124 
claims against insurers 
contents of claim, 40-5118 
contingent and unliquidated claims, 40-5129 
employees’ claims, priority, 40-5127 
filing of claim, 40-5118 
hearing and order on claims filed, 40-5118 
judgments, restrictions on effect as evidence, 40-5129 
nonresident claims against domestic insurers, 40-5116 
offset of debts and credits, 40-5128 
preferred claims, 40-5119 
priority of claims, 40-5119 
report and notice of claims filed, 40-5118 
resident claims against foreign insurer, 40-5117 
secured claimant, maximum value allowed, 40-5129 
time for filing, 40-5130 


‘commencement of delinquency proceedings, 40-5103 
definition of terms, 40-5101 
deposit of moneys collected by commissioner, 40-5122 
employees’ claims, priority, 40-5127 
exclusiveness of delinquency proceedings as method, 40-5102 
execution against assets during proceedings prohibited, 40-5120 
fees for filing and recording of papers, exemption of commissioner, 40-5123 
garnishment of assets during proceedings prohibited, 40-5120 
grounds for conservation of foreign insurer, 40-5107 
alien insurers, 40-5108 


grounds for liquidation, 40-5106 
ancillary liquidation of foreign insurer, 40-5109 


grounds for rehabilitation of domestic insurers, 40- 5105 
injunctions on application of commissioner, 40-5104 
jurisdiction of delinquency proceedings, 40-5102 

liens voidable, 40-5126 


mutual insurer, distribution of assets on liquidation, 40-4749 
order of conservation of foreign or alien insurer, 40-5113 
order of liquidation, 40-5111 

alien insurer, 40-5112 

ancillary liquidation of foreign insurer, 40-5113 


order of rehabilitation or termination of rehabilitation, 40-5110 
receivership, appointment and proceedings by commissioner, 40-5113 
alien insurers, 40-5114 
foreign insurers, 40-5115 
report of commissioner to court, 40-5131 
time of determination of rights on liquidation, 40-5125 
transfers void, 40-5126 
uniform insurers liquidation act, sections comprising, interpretation and con- 
struction, 40-5121 
venue of delinquency proceedings, 40-5102 
scope of chapter on organization and corporate procedures, 40-4701 
service of process through commissioner, 40-2818 
proceedings after service, 40-2819 
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INSURANCE (Continued) 


Insurers (Continued) 
“stock” insurer defined, 40-4702 
surplus requirements, 40-2808 
time allowed for mutual insurer to qualify, 40-4712 


unauthorized insurers 
actions by unauthorized insurers prohibited, 40-3402 
aiding unauthorized insurers prohibited, felony, 40-3401 
definition of term, 40-2607 
representation of unauthorized insurer prohibited, felony, 40-3401 
service of process on insurers 
attorney’s fees, when allowed in judgment, 40-3408 
citation of act, 40-3403 
commissioner as agent, 40-3404 
defense of action, 40-3407 
exemptions from service of process provisions, 40-3406 
judgment, when allowed, 40-3405 
motion to quash or set aside service, 40-3407 
procedure for service, 40-3405 
uniformity of interpretation, 40-3403 
unused corporate charters, extinguishment, 40-4750 
vouchers for disbursement of funds, 40-4726 


Joint owners, transfer of interest by one does not avoid insurance, 40-3708 
Lender favoring agent or insurer, prohibition, 40-3516 
Liability insurance 

architects on public projects to carry insurance, 66-114 

horse racing licensees required to carry insurance, 62-510 

sovereign immunity defense to be waived, 40-4401, 40-4402 


Life insurance 
agents—See also Agents and solicitors, above 
disability insurance, authority of agent to write, 40-3303 
practices prohibited to unlicensed persons, 40-3303 


beneficiaries of industrial policies, provisions as to change, 40-3815 
benefits arising out of debt of another policyholder prohibited, 40-3833 


cash surrender values, provisions as to table of values to be included, 40-3810 
claims for benefits, payment, 40-3814 
credit life insurance—See Credit life and disability insurance, above 
deduction of unpaid premiums and loan from policy proceeds, 40-3830 
definition, 40-2902 
dividends payable to policyholder, provision as to, 40-3808 
entire contract to be contained in policy, 40-3806 
Sa eae placement by agent with insurer other than that as to which licensed, 
grace period required, 40-3804 
group life insurance 
application as part of policy, 40-3913 
certificates for individual insured persons, 40-3917 
conversion rights 
death of insured pending conversion, 40-3920 
notice as to conversion rights, 40-3921 
termination of eligibility of individual, 40-3918 
termination of policy or coverage, 40-3919 


credit union groups, requirements, 40-3907 
debtor groups, requirements, 40-3906 
dependents’ coverage, 40-3909 

employee groups defined, 40-3902 

“employee life insurance” defined, 40-3922 
established group required, 40-3901 

grace period for payment of premiums, 40-3911 
incontestability provision required, 40-3912 
labor union groups, requirements, 40-3903 
maximum coverage for one person, 40-3908 
misstatement of age, provision for adjustment of premiums or benefits, 40-3915 
nonforfeiture provisions required, 40-3910 
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INSURANCE (Continued) 


Life insurance (Continued) 
group life insurance (Continued) 
payment of benefits, provisions as to, 40-3916 
proof of insurability, provisions as to requiring, 40-3914 
‘public employee groups, requirements, 40-3905 
required provisions in group contracts, 40-3910 
state employee groups, provision for, 40-3905.1 
trustee groups, requirements, 40-3904 
violations of chapter, penalty, 40-3923 
guaranteed installment payments, table of amounts to be included, 40-3811 
incontestability provision required, 40-3805 
contest as to validity or restriction or exclusion not precluded, 40-3817 


“industrial life insurance” defined, 40-3802 

nonforfeiture provisions, 40-383] 
lapse or termination of other policy, benefits arising from prohibited, 40-3833 
loan value of policy, provisions as to, 40-3809 

table of values to be included, 40-3810 


minors, power to contract for insurance, 40-3710 
misstatement of age, provision as to adjustment of benefits, 40-3807 
nonforfeiture benefits, 40-3831 
old policies, 40-3832 
table of values to be included, 40-3810 
participating policies, provision as to dividends payable, 40-3808 
premium payment provision to be included, 40-3813 
prohibited provisions, 40-3826 
industrial life insurance, 40-3827 
reinstatement provisions to be included, 40-3812 
Rael aed and exclusions after reinstatement same as for original policy, 
40-382 
Saaees nie placement by agent with insurer other than that as to which licensed, 
40-332 
reserve for unearned premiums, 40-3008 
amount of reserve required, 40-3011 
deposit of reserves, 40-3012 
retention of policy proceeds by insurer under agreement, 40-3829 
scope of chapter, 40-3801 
single premium policies, inapplicable provisions omitted, 40-3803 
standard provisions required, 40-3803 
standard valuation law, 40-3011 
term policies, inapplicable provisions omitted, 40-3803 
title required on policies, 40-3816 
types of insurance forbidden to life insurers, 40-2806 
unclaimed funds when presumed abandoned, 67-2203—See PROPERTY, Un- 
claimed property 
valuation of policies for determination of reserves, 40-3011 


Marine insurance 

definition, 40-2907 

-reserve for unearned premiums, 40-3006 

Maximum amount insured on one risk by one insurer, 40-2909 
Minors, gift of policy to, 67-1801 et seq. 
Minors, power to contract for life and disability insurance, 40-3710 
Misrepresentation of terms of policy or condition of insurer, 40-3503 to 40-3505 
Monopolistic practices prohibited, 40-3508 
Named insured, restriction of property insurance to interest of, 40-3706 
Partnership, transfer of interest by partner does not avoid insurance, 40-3708 
Payment discharges insurer, 40-3730 

minor may give acquittance, 40-3731 
Penalty for violations, 40-2617 
Policies 

additional provisions permitted to be included, 40-3719 

annuity contracts—See Annuity contracts, above 

assignment of policies, 40-3729 

exclusion from chapter on secured transactions, 87A-9-104 
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INSURANCE (Continued) 


Policies (Continued) 
binders for temporary insurance, 40-3726 
bylaws of insurer, incorporation by reference prohibited, 40-3720 
charter of insurer, incorporation by reference prohibited, 40-3720 
combination policies, issuance by two or more insurers, 40-3722 
construction of entire policy, 40-3725 
contents of policy in general, 40-3718 
countersignature by agent required, 40-2822 
commission of resident agent on policy originating outside state, 40-2824 
issuance of policy at home or branch office, 40-2825 
salaried personnel prohibited from countersigning, 40-2823 


definition of term, 40-3702 
delivery of policy, 40-3727 
disability insurance—See Disability insurance, above 
duplicate policy issued to holder of security interest, 40-3727 
entire contract contained in policy, 40-3717 
execution of policies, 40-3721 
exemption from securities act, 15-2004, 15-2013 
existing forms remaining in effect, 40-2613 
extension by certificate, 40-3728 
form, approval required, 40-3714 

grounds for disapproval, 40-3715 


identifying characters on policy forms, 40-3718 

life insurance policies, 40-3803 to 40-3833—See Life insurance, above 

loans on policies authorized, 40-3121 

named insured, restriction of insurance to interest of, 40-3706 

noncomplying provisions, construction as if in compliance, 40-3724 

pledge of policies, 40-3729 

renewal by certificates, 40-3728 

scope of chapter, 40-3701 

security interest in policies excluded from Uniform Commercial Code, 87A-9-104 
signature of policies, 40-3721 

standard provisions required, when omissions and substitutions permitted, 40-3716 
underwriters’ policies, joint issuance, 40-3722 

valued policy law applicable to real estate improvements, 40-4302 


Power of persons to contract for insurance, 40-3710 
Preferred rate plans to be approved by commissioner, 40-3520 
“Premium” defined, 40-3703 
Premiums, collection when not due prohibited, 40-3519 
Property insurance 
definition, 40-2904 
measure of indemnity, 40-4301 
reserve for unearned premiums, 40-3005 
unfair discrimination prohibited, 40-3512 
valued policy law applicable to real estate improvements, 40-4302 
Public grain warehousemen, insurance coverage required, 3-228 
Rates and rating organizations 
administration and enforcement of chapter, 40- 3668 
advisory organizations, 40-3652 
records and examination, 40-3655 
casualty insurance, apportionment of, 40-3645 
commissioner’s examinations, 40-3655 to 40-3658 
concerted action by insurers, 40-3641 
admitted insurers with common ownership or management, 40-3642 
cosurety bonds, 40-3642 
definitions, 40-3635 to 40- 3638 
dividends and return of savings or unabsorbed premium deposits not regulated 
by chapter, 40-3666 
exchange of information and experience data, 40-3644 
existing filings remaining in effect, 40-2613 
information affecting rates not to be withheld, 40-3665 
joint underwriters and reinsurers, 40-3646 
joint underwriting and reinsurance groups, filings by, 40-3653 
records and examination, 40-3654, 40-3655 


126 


4—MONTANA SUPPS.—Vol. 9 


INDEX 


References are to Title and Section numbers 


INSURANCE (Continued) 


Rates and rating organizations (Continued) 
loss and expense experience, recording and reporting of, 40-3669 
noncompliance of rates, 40-3660 
disciplinary action, 40-3662 to 40-3665 
hearings, 40-3661 
organizations 
license, 40-3647 to 40-3649 
membership rules, 40-3650, 40-3651 
records and examination, 40-3655 
subscribers’ use of rates, systems, rules or forms, 40-3643 
other laws not violated by conduct authorized by chapter, 40-3667 
purpose of chapter, 40-3634 
review of rates, 40-3659 
scope of chapter, 40-3639 
standards for rate-making, 40-3640 
supplementation or modification of chapter, 40-3668 
Rebates prohibited 
life and disability insurance, 40-3510 
exceptions, 40-3511 
property, casualty and surety insurance, 40-3512 
Reciprocal insurers 
actions by and against insurers, 40-5005 
advance of funds to insurer, limitations on retainment, 40-5015 
annual statement of insurer, filing, 40-5014 
assessments against subscribers 
aggregate liability, maximum in one year, 40-5023 
authority for levy, 40-5021 
computation of amounts, 40-5021 
time limit for levy of assessment, 40-5022 
assets and liabilities considered in determining financial condition, 40-5016 
attorney-in-fact 
action on attorney’s bond, 40-5013 
bond of attorney, 40-5012 
definition, 40-5006 
foreign attorney not doing business by representing authorized insurer, 40-5006 
powers of attorney, 40-5010 
modifications of power, 40-5011 
certificate of authority, issuance, suspension or revocation, 40-5009 
conversion into stock or mutual insurer, 40-5027 
declaration by attorney-in-fact, content and filing, 40-5008 
definition, 40-5001, 40-5002 
existing insurers, compliance with chapter required, 40-5003 
foreign insurers, application of chapter to, 40-5003 
impairment of surplus, deficiency to be made up, 40-5028 
insuring powers of reciprocal, 40-5004 
life insurance by reciprocal arrangement prohibited, 40-2806 
liquidation, distribution of assets to subscribers, 40-5026 
merger of insurers, 40-5027 
modifications of subscribers’ agreement or power of attorney, 40-5011 
name of insurer, 40-5005 
nonassessable policies, issuance, 40-5024 
organization of insurer, 40-5008 
reinsurance authorized, 40-5004 
savings, distribution to subscribers, 40-5025 
subscribers 
advisory committee representing subscribers, selection and powers, 40-5018 
eligibility to become subscriber, 40-5017 
fiduciaries of subscribers not personally liable, 40-5017 
judgment against insurer required for direct liability, 40-5020 
liability of subscribers, 40-5019 
surplus funds required, 40-5007 
Reinsurance authorized, 40-2910 
certificate of authority not required, 40-2802 
original insured has no interest, 40-3723 
state hail insurance, 82-1505 
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INSURANCE (Continued) 


Reserve for unearned premiums 
casualty insurance, 40-3005 
disability insurance, 40-3007 
increase of inadequate reserves, 40-3009 
liability insurance, 40-3008 
life insurance, 40-3011 
deposit of reserves, 40-3012 


marine insurance, 40-3006 

property insurance, 40-3005 

surety insurance, 40-3005 

title insurance, 40-3010 

workmen’s compensation insurance, 40-3008 


Retaliatory tax provisions, 40-2826 
Rules of civil procedure, application to special proceedings, M. R. Civ. P., Rule 81(a), 
Table A 


Saving clause as to rights and liabilities accrued, 40-2615 
Securities of insurance companies, insider trading in, 40-4751 to 40-4758—See Insurers 
insider trading in securities, above 


Solicitation of business defined as transaction of insurance, 40-2608 
Sovereign immunity defense waived by insurers, 40-4401, 40-4402 
Special provisions in code prevail over general, ‘40- 2616 
State buildings, deposit and use of insurance proceeds for damage, 78-1101 
Stock offer as inducement to insurance prohibited, 40-3513 
Surety insurance 
definition, 40-2906 
official bonds, power of insurers to rights, 40-4502 
powers of surety insurers generally, 40-4501 
release of corporate insurers from liability, 40-4503 
reserve for unearned premiums, 40-300 
unfair discrimination prohibited, 40-3512 
Surplus line insurance 
affidavit as to prerequisites, 40-3411 
agent, license, fee and bond, 40-3414 
authority under license, 40-3415 
revocation of license, 40-3422 
annual statement of agent, contents and filing, 40-3419 
certificate of authority not required, 40-2802 
certificate or policy of insurance, issuance and contents, 40-3417 
endorsement of contract, 40-3412 
exemptions from surplus line law, 40-3426 
liability of insurer as to losses and unearned premiums, 40-3418 
prerequisites to issuance of surplus line insurance, 40- 3410 
records maintained by agent, 40-3419 
rules and regulations prescribed by commissioner, 40-3425 
service of process on insurer, 40-3424 
short title of act, 40-3409 
solvency of insurer, 40-3416 
tax on premiums, 40-3420 
penalty for failure to file or pay, 40-3421 
validity and enforcement of surplus line insurance, 40-3413 
Tax on premiums, 40-2821 
fire insurance premiums, 82-1231 
proceeds paid to relief associations, 11-1919 
report of premiums from various cities, 11-1918 
independently procured coverage, 40-3427 


police department payments from proceeds of tax, 11-1834 to 11-1837—See 
CITIES AND TOWNS, Police department, state payments 


retaliatory tax provisions, 40-2826 
surplus line premiums, 40-3420 
penalty for failure to file or pay, 40-3421 
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INSURANCE (Continued) 


Title insurance 
abstract or legal opinion required as basis for insurance, 40-4601 
definition, 40-2908 
guaranty fund required, 40-4603 
investments in abstracting plant and equipment authorized, 40-4603 
mutual title insurers prohibited, 40-2806 
rates, filing with commissioner, 40-4602 
reserve for unearned premium, 40-3010 


Title of Code, 40-2601 
Trade practices 
false financial statements, penalty, 40-3506 
purpose of regulation, 40-3501 
“Transact” defined, 40-2608 
Types of insurance enumerated, 40-2902 to 40-2908 
Unfair competition prohibited, 40-3502 
Uninsured motorist coverage added to motor vehicle policies, 40-4403 
Unit ownership property, obtaining insurance for, 67-2331 
Valued policy law applicable to real estate improvements, 40-4302 
Vending machines, license required, 40-3322 
Vendor of property favoring agent or insurer, prohibition, 40-3516 
Vested rights preserved, 40-2615 
Wagering policies void, 40-3709 
Workmen’s compensation insurance 
reserve for unearned premiums, 40-3008 
subject to workmen’s compensation act, 92-1005 


Workmen’s compensation insurance premium rates 
applicability of act, 40-5602 
enforcement of filed rates 
higher rates, application for use of, 40-5614 
\ lower rates, 40-5613 
uniform percentage changes, permission for, 40-5615 


exclusion of certain reciprocal insurers, 40-5603 
filings by insurers with commissioner, 40-5607 
notice of disapproval, 40-5610, 40-5611 
review of filings, 40-5609 
standards for approval, 40-5612 
suspension or modification of requirements, 40-5608 


public welfare, declaration of policy, 40-5601 
purpose of act, 40-5601 
rates, provisions as to making of, 40-5604 
excessive, inadequate or discriminatory rates prohibited, 40-5605 
uniformity neither required nor prohibited, 40-5606 
rating organization, composition of, 40-5617 
committee on operation of organization, 40-5618 
membership in required, 40-5616 


INTEREST 


Consumer loan act—See CONSUMER LOAN ACT 
Legal interest rate, 47-124 
Usury laws unaffected by Secured Transactions chapter, 87A-9-201 


INTERLOCAL CO-OPERATION 


Commission, 11-4403 to 11-4414, 11-4416 
additional powers and duties, 11-4414 
comprehensive program, 11-4409 
implementation, 11-4410 
formulation of proposal, 11-4408, 11-4411 
meetings and vacancies, 11-4406, 11-4407 
organization, 11-4403 to 11-4405 
public hearings, 11-4412 . 
recommendations, procedure for submitting proposals, 11-4413 
term, 11-4416 
Definitions, 11-4402 
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INTERLOCAL CO-OPERATION (Continued) 


Interlocal agreements, terms and conditions, 16-4904 
appropriation of funds, 16-4904 
approval by attorney general, 16-4904 
filing with county clerk and recorder and secretary of state, 16-4904 
furnishing of services, 16-4904 
Policy and purpose of act, 11-4401 
“Public agency” defined, 16-4903 
Purpose of act, 16-4901 
Short title of act, 16-4902 


INTERPLEADER 


Bailee under document of title requiring interpleader of conflicting claims, 87A-7-603 
Form suggested by rules, M. R. Civ. P., Appendix of Forms, Form 14 

Joinder of parties by interpleader, M. R. Civ. P., Rule 22(a) 

Substitution of parties by interpleader, M. R. Civ. P., Rule 22(b) 


INTERVENTION 


Constitutional questions, M. R. Civ. P., Rule 24(c) 
Permissive intervention, M. R. Civ. P., Rule 24(b) 
Procedure, M. R. Civ. P., Rule 24(c) 

Right to intervene, M. R. Civ. P., Rule 24(a) 


INVESTMENT ADVISERS 
See SECURITIES REGISTRATION, Investment advisers 


INVESTMENT COMMISSIONER 
See SECURITIES REGISTRATION, Investment commissioner 


INVESTMENT COMPANIES 
See SECURITIES REGISTRATION, 15-2001 to 15-2025 


INVESTMENTS 


Bonds issued for urban renewal projects, 11-3911 
Special improvement district interest and sinking fund moneys, 11-2288 


INVESTMENT SECURITIES 
See also SECURITIES REGISTRATION, 15-2001 to 15-2025 
Agreements as to applicable state law, restrictions on, 87A-1-105 
Altered security enforceable according to original terms, 87A-8-206 
Assessments, liability of registered owner for, 87A-8-207 
Attachment of securities, method of levy, 87A-8-317, 93-4307 
Authenticity of third-party documents presumed, 87A-1-202 
Bank deposits and collections, extent to which subject to chapter, 87A-4-102 
Blanks in security, authority to fill, 87A-8-206 
Brokers 
adverse claims to securities held by broker for customer, 87A-8-313 
definition of “broker,” 87A-8-303 
fiduciary obligations, not liable for breach by principal, 87A-8-318 
rights of customer in securities held by broker, 87A-8-313 
warranties given by broker in transfer or registration of security, 87A-8-306 


Burden of proof as to signatures and defenses in actions on security, 87A-8-105 

Call for redemption or exchange, time lapse after call giving notice of defect or 
defense, 87A-8-203, 87A-8-305 

Calls, liability of registered owner for, 87A-8-207 

Citation of Uniform Commercial Code chapter, 87A-8-101 

Clearing corporations, pledge or transfer of securities by entries on books, 87A-8-320 

Commercial Paper chapter inapplicable to securities, 87A-3-103 

Conditional delivery ineffective as defense against purchaser for value, 87A-8-202 

Conflict of laws on validity of security and rights and duties of issuer, 87A-8-106 

Counterfeit securities invalid, 87 A-8-202 

Course of dealing between parties, application, 87 A-1-205 

Creditors’ remedies to reach security, 87A-8-317 

Defective securities, validity in hands of purchaser for value, 87 A-8-202 
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INVESTMENT SECURITIES (Continued) 


Definition of terms, 87A-8-102 
“bona fide purchaser,” 87A-8-302 
“broker,” 87A-8-303 
general definitions in Uniform Commercial Code, 87A-1-201 
“issuer,” 87A-8-201 
Endorsement of security 
blank endorsement, definition, 87A-8-308 
delivery required to complete transfer, 87A-8-309 
delivery to purchaser without endorsement, effect, 87A-8-307 
fiduciary endorsement, effect of want of authority, 87A-8-308 
form of endorsement, 87A-8-308 
guarantee of signature or endorsement, effect, 87 A-8-312 
notice to purchaser of adverse claims, form of endorsement constituting, 87A-8-304 
bearer endorsement, 87A-8-310 
partial transfer, endorsement making, 87A-8-308 
persons with power to endorse, 87A-8-308 
special endorsement, definition, 87A-8-308 
unauthorized endorsement, when ineffective against owner, 87A-8-311 


Fiduciary transfers 
adverse claims, duties of corporation or agent after notice, 15-656 
agent or bailee not liable for breach by principal, 87A-8-318 
assignment by fiduciary, corporation or agent not bound to inquire, 15-654 
authorized transfers, nonliability of corporation and agent, 15-657 
breach of duty by fiduciary, nonliability of innocent parties, 15-658 
citation of act, 15-662 
conflict of laws, 15-659 
definition of terms, 15-652 
evidence required for assignment by fiduciary not registered owner, 15-655 
guarantor of signature, restriction on liability, 15-658 
registration in name of fiduciary, corporation or agent not bound to inquire, 15-653 
short title of act, 15-662 
tax obligation unaffected by act, 15-660 
territorial application of act, 15-659 
uniformity of interpretation, 15-661 
Forgery as defense against purchaser for value, 87A-8-202 
Fractional interest in rights or property, creator as “issuer,” 87A-8-201 
Good faith required, 87A-1-203 
Guarantor of security, obligation as “issuer,” 87A-8-201 
Incomplete security, authority to fill, 87 A-8-206 
Incorporation by reference to other documents and laws, 87A-8-202 
Injunction to reach security, 87A-8-317 
Judicial process to reach security, 87A-8-317 
Levy on security, procedure required, 87A-8-317 
Lien of issuer to be noted on security, 87A-8-103 
Negotiable nature of securities, 87A-8-105 
Nondelivery ineffective as defense against purchaser for value, 87A-8-202 
Notice by issuer to registered owner sufficient, 87 A-8-207 
Notice to purchaser of adverse claims, conditions constituting, 87A-8-304 
staleness as notice, 87A-8-305 


Overissue of security, effect on provisions validating or compelling issuance of security, 
87A-8-104 
Pleadings as to signatures and defenses in action on security, 87A-8-105 
Pledge of securities by entries on books of clearing corporation, 87A-8-320 
Possessory action against security after wrongful transfer, 87A-8-315 
References to other documents and laws, effect, 87A-8-202 
Registration of security 
action by adverse claimant to prevent registration, 87 A-8-403 
agent for registration, rights and duties, 87 A-8-406 
assessments, liability of registered owner for, 87A-8-207 
assurances required by issuer before registering transfer, 87A-8-402 
authenticating trustees, rights and duties, 87 A-8-406 
bearer endorsement, right of holder to registration under, 87A-8-310 
calls, liability of registered owner for, 87 A-8-207 
delay in registration, liability of issuer for loss resulting from, 87A-8-401 
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INVESTMENT SECURITIES (Continued) 


Registration of security (Continued) 
destroyed security, obligations of parties, 87A-8-405 
duty of issuer to register transfer, 87A-8-401 
exemption of issuer from liability for loss from registration, 87A-8-404 
fiduciary obligations, duty of issuer to inquire into, 87A-8-403 
inquiry into adverse claims, duty of issuer before registration, 87A-8-403 
liability of issuer for loss from registration of transfer, 87A-8-404 
lost securities, obligations of parties, 87A-8-405 
notice to registered owner by issuer sufficient, 87A-8-207 
proof of authority to transfer furnished to purchaser, 87A-8-316 
requirements of issuer for registration of transfer, 87A-8-402 
stolen securities, obligations of parties, 87A-8-405 
transfer agent, rights and duties, 87 A-8-406 
transfer books, maintenance creating status of “issuer,” 87A-8-201 
unauthorized endorsement, when ineffective against owner, 87A-8-311 
voting rights of registered owner, 87A-8-207 
warranties of person presenting security for registration, 87A-8-306 


Reservation of rights by party while performing or accepting performance, 87A-1-207 
Sale of securities 
“bona fide purchaser” defined, 87A-8-302 
delivery to purchaser, acts constituting, 87A-8-313 
exchange or brokers, sale through, 87A-8-314 
form of security acceptable, 87A-8-107 
delivery without endorsement, effect, 87A-8-307 
notice to purchaser of adverse claims, conditions constituting, 87A-8-304 
staleness as notice, 87A-8-305 
price, recovery by seller when buyer fails to pay, 87A-8-107 
proof of authority to transfer furnished to purchaser, 87A-8-316 
rights acquired by purchaser, 87A-8-301 
warranties of registrar or transfer agent to purchaser, 87A-8-208 
warranties of transferor to purchaser, 87A-8-306 


Short title of Uniform Commercial Code chapter, 87A-8-101 
Staleness of called or matured security as notice of defect or defense, 87A-8-203 
Statute of frauds, 87A-8-319 
Street name account, right of owner to securities in, 87A-8-313 
Successor issuer, responsibility, 87A-8-201 
Time allowed for required actions, 87A-1-204 
Transfer of security 
clearing corporation entries as means of transfer, 87A-8-320 
delivery required for transfer, 87A-8-309 
delivery without endorsement, effect, 87A-8-307 
form of security acceptable from person obligated to deliver, 87 A-8-107 
guarantee of signature or endorsement, warranties included, 87A-8-312 
notice to purchaser of adverse claims, conditions constituting, 87A-8-304 
staleness as notice, 87A-8-305 
possessory action after wrongful transfer of security, 87A-8-315 
proof of authority to transfer furnished to purchaser, 87A-8-316 . 
aa of transfer, 87A-8-401 to 87A-8-406—See Registration of security, 
above 
restrictions on transfer to be noted on security, 87A-8-204 
warranties of registrar or transfer agent to purchaser, 87A-8-208 
Unauthorized signature in course of issue, when effective, 87A-8-205 
Usage of trade, application, 87A-1-205 
Validity of defective security in hands of purchaser for value, 87A-8-202 
Voting rights of registered owner, 87A-8-207 
Warranties of registrar or transfer agent to purchaser, 87A-8-208 
“When issued” contract, cancellation by purchaser on material change in security, 


87 A-8-202 


IONIZING RADIATION 
See RADIATION CONTROL, 69-5801 to 69-5816 


TRRIGATION DISTRICTS 
Bonds, signatures on, 89-1705 
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IRRIGATION DISTRICTS (Continued) 

Commissioners 
compensation of officers and employees of board, 89-1206 
organization of appointed commissioners, 89- 1206 
place of office of commissioners, 89-1206 


Examination of by state examiner, fee, 5-907 
Joint operation 
apportionment of costs and expenses, 89-1216 
authority for, 89-1209 
board of control 
bond of member, 89-1210 
employment of manager, 89-1214 
establishment of office, 89-1213 
examination by state examiner, 89-1215 
member at large, 89-1210 
members, 89-1210 
per diem and expenses, 89-121z 
powers and duties, enumeration, 89-1211 
records required to be kept, 89- 1215 
vacancies occurring in, 89-1210 
custodian of funds for, 89-1217 
election on question, method of holding, 89-1218 
existing contracts for joint operation, 89-1218 
manager 
bond, 89-1210 
employment, 89-1214 
office, 89-1213 
payments from funds, 89-1217 
purpose of act, 89-1220 
records and papers of, 89-1213 
withdrawal from contract for joint operation, 89-1219 
aie agit procedure, application to special proceedings, M. R. Civ. P., Rule 81(a), 
Table 
Special examination by state examiner, fee, 5-910 
Taxation 
annual levy, 89-1804 
apportionment by board of commissioners, 89-1803 
cancellation of levy to pay indebtedness when bond issued, 89-1804 
divided ownership, apportionment of taxes, 89-1804 
elevation considered in apportioning assessment, 89-1803 
maximum levy per acre, 89-1804 
minimum charge, 89-1803 
transmission of funds from county to county, 89-1814 
uniformity-of assessment rate against irrigable lands, 89-1803 


JAILS 

Diseased prisoners, removal to hospital, 69-4516 

Medical expense for prisoners, reimbursement, 16-2818 

Venereal disease, examination and treatment of prisoners for, 69-4606 
Work release program for prisoners, 95-2216 


JOINT TENANCY 
Direct conveyance of real estate creating joint tenancy, 67-1602.1 


JUDGES 


Arrest, judges privileged from arrest, 95-616 
Disqualification of judges 
civil cases, 93-901 
criminal cases, 95-1709 
Retirement system 
actuarial investigations and valuations, 93-1112 
administrative expenses, appropriation, budgets, 93-1110 
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JUDGES (Continued) 


Retirement system (Continued) 
beneficiary, nomination of, 93-1127 
board for administration of system, creation and composition, 93-1109 
call of retired judge for duty, reimbursement, 93-1130 
contributions to system 
back payments, payroll deduction, 93-1113 
members, contributions by, 93-1115 
payment into retirement fund, 93-1111 
state contributions, 93-1116 
death benefits, 93-1123, 93-1124 
definition of terms, 93-1107 
disability retirement allowance, 93-1119 
dormant accounts, transfer to pension accumulation fund, 93-1132 
errors, correction, 93-1129 
establishment of system, 93-1108 
exemption of benefits from taxation or process, 93-1126 
false or fraudulent statements, penalty, 93-1129 
funds 
payments into judges’ retirement fund, investment, 93-1111 
transfer of dormant accounts to pension accumulation fund, 93-1132 


involuntary retirement allowance, 93-1120 
membership in system, 93-1113 
military service, credit for, 93-1128 
monthly payment of allowances, 93-1125 
optional means of payment of benefits, 93-1131 
penalty retirement allowance, 93-1121 
refund of contributions on resignation or discharge, 93-1122 
rules and regulations for administration of system, 93-1112 
service allowance, computation of, certificate issued, 93-1114 
service retirement allowance, amount, 93-1118 
voluntary retirement, requirements for vesting of proportional retirement allow- 
ance, 93-1117 
Salary increase during term permitted, Art. VIII, § 29 


JUDGMENTS 


Amendment to conform to new findings of fact, M. R. Civ. P., Rule 52(b) 

Amount of judgment, M. R. Civ. P., Rule 54(c) 

Assignment excluded from Uniform Commercial Code, 87A-9-104 

Contents of judgment, M. R. Civ. P., Rule 54(a) 

Costs included in judgment, M. R. Civ. P., Rule 54(d) 

Counterclaim, separate judgment on, M. R. Civ. P., Rule 13(i) 

Criminal procedure, 95-2201 to 95-2312—See CRIMINAL PROCEDURE, Sentence 
and judgment 

Cross-claim, separate judgment on, M. R. Civ. P., Rule 13(i) 

Declaratory judgment, action for, M. R. Civ. P., Rule 57 


Default judgment 
amount not to exceed that demanded, M. R. Civ. P., Rule 54(c) 
entry of judgment, M. R. Civ. P., Rule 55(a) 
extension of time by court or stipulation, M. R. Civ. P., Rule 55(c) 
real estate broker residing outside state, entry against, 66-1936 
setting aside default, M. R. Civ. P., Rule 55(c) 


Definition, M. R. Civ. P., Rule 54(a) 
Enforcement proceedings governed by statutes, M. R. Civ. P., Rule 69 
Entry of judgment on verdict, M. R. Civ. P., Rule 58 

notice of entry served on adverse party, M. R. Civ. P., Rule 77(d) 


Findings of fact by court, separate statement, M. R. Civ. P., Rule 52(a) 

Harmless error, effect on judgment, M. R. Civ. P., Rule 61 

Mistaken judgment, grounds and procedure for relief from, M. R. Civ. P., Rule 60 

Multiple claims or parties, judgment as to portion, M. R. Civ. P., Rules 4 D(10), 54(b) 

Offer of judgment before trial, M. R. Civ. P., Rule 68 

Part of defendants served, application of judgment to defendant later served, M. R. 
Civ. P., Rule 4 D(10) 

Pleading of judgments, manner, M. R. Civ. P., Rule 9(e) 

Pleadings, motion for judgment on, M. R. Civ. P., Rule 12(c) 
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~ JUDGMENTS (Continued) 


Sales after judgment validated despite defects, 93-5846 

Specific acts required by judgment, M. R. Civ. P., Rule 70 

Stay of proceedings to enforce judgment, M. R. Civ. P., Rule 62 

Summary judgments, motion for, M. R. Civ. P., Rule 56 

Third-party practice, separation of judgment, M. R. Civ. P., Rule 14(a) 

Tort action against state, judgment in, 83-705 

Validation of recorded judgment despite defects in proceedings, 93-5710.1, 93-5710.2 
Vesting of title by judgment, M. R. Civ. P., Rule 70 


JUNKYARDS 


Regulation of junk yards along roads, 32-4513 to 32-4523—See HIGHWAYS, 
BRIDGES AND FERRIES, Junkyards along roads 


JURIES AND JURORS 


Additional jurors, drawing of, 93-1512 
Advisory jury trial, M. R. Civ. P., Rule 39(c) 
Alternate jurors, seating, M. R. Civ. P., Rule 47(c) 
Challenges for cause, trial by court, M. R. Civ. P., Rule 47(a) 
Coroner’s inquest, number of jurors, jurors to be sworn, 95-803, 95-804 
Court ordering jury trial, M. R. Civ. P., Rule 39(b) 
Criminal cases, 95-1901 et seq—See CRIMINAL PROCEDURE, Juries and jurors 
Demand for jury trial, M. R. Civ. P., Rule 38(b) 
Examination of prospective jurors, M. R. Civ. P., Rule 47(a),(b) 
Fees payable to jurors, 25-401 
Grand jury, 95-1401 to 95-1410—See GRAND JURY 
Instructions to jury, objections and exceptions, M. R. Civ. P., Rule 51 
Interrogatories to jury, M. R. Civ. P., Rule 49(b) 
Issues, designation for jury trial, M. R. Civ. P., Rule 38(c) 
Jury lists 
officers required to make, 93-1401 
time for making, 93-1401 
Mileage allowances to jurors for use of own vehicles, 59-801 
liability for approval of excess amount, 59-802 
Reduced juries by stipulation of parties, M. R. Civ. P., Rule 48 
Right to jury trial in civil cases, M. R. Civ. P., Rule 38(a) 
declaratory judgment actions, M. R. Civ. P., Rule 57 
Right to jury trial in criminal cases 
district court, 95-1901 
justices’ and police courts, 95-2004 
Selection and examination of jurors, M. R. Civ. P., Rule 47(b) 
Summoning of jurors, 93-1509 
Verdict—See VERDICTS 
criminal cases, 95-1915—See CRIMINAL PROCEDURE, Verdicts 
Waiver of right to jury trial, M. R. Civ. P., Rule 38(d) 


JURISDICTION 


Coroner, jurisdiction of, 95-812 
Courts, jurisdiction of persons, M.R. Civ. P.,Rule4 Bo 
Criminal cases, jurisdiction of courts and state criminal jurisdiction, 95-301 to 95-304 


JUSTICES’ AND POLICE COURTS (CIVIL MATTERS) 
Pleadings—See PLEADINGS (CIVIL) in Parent Volume 


JUSTICES OF THE PEACE 
Criminal cases, proceedings, 95-2001 to 95-2009—See CRIMINAL PROCEDURE, 
Justices’ courts 

Criminal jurisdiction, 95-302 
Depositions, 93-7712 
Disqualification 

civil cases, 93-901 

criminal cases, 95-1709 
Fees collected by justices 

civil actions, 25-301 

criminal actions, 25-303 
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JUSTICES OF THE PEACE (Continued) 


Hours offices open for business, 25-306 
Pleadings 
demurrers and pleas abolished, 93-6802.2 
enumeration of permissible pleadings, 93-6802.1 
Practice of law by justice, restrictions on, 16-3605, 93-902 
Quarters, selection by county commissioners, 25-306 
Salaries, 25-306 


JUVENILE COURT 

Commitment of child to institution, reception and evaluation center, authority to com- 
mit to, 10-611.1 

Delinquent children—See CHILDREN AND MINORS, Delinquent children 

Hearings, exclusion of public, 10-611 

Interstate compact on juveniles, 10-1001 to 10-1006—See CHILDREN AND MI- 
NORS, Interstate compact on juveniles 

Probation officers and deputies, appointment and salaries, 10-622 

Publicity forbidden, 10-633 

Rules of civil procedure, application to proceedings, M. R. Civ. P., Rule 81(a), Table A 


K 
KIDNAPING 
Prisoner holding hostage, 94-2604 
Venue of prosecution, 95-411 
L 
LABELS 
Paints and paint products, 3-1510 to 3-1515—See PAINTS AND PAINT PRODUCTS 
LABOR 


Apprenticeship council, 41-1201, 41-1202—See APPRENTICESHIP COUNCIL 
Commissioner of labor and industry, term of office, salary, and oath, 41-1603 
Labor activity interfering with operation of sole proprietor or two man partnership 
retail or amusement establishment 
beer and liquor establishments excepted from act, 41-1804 
“immediate family” defined, 41-1803 
intent of act, 41-1801 
unfair labor practice, 41-1802 
violation of act, penalty, 41-1805 
Restaurant, bar and tavern wage protection, 41-2001 to 41-2011—See WAGES, Restau- 
rant, Bar and Tavern Wage Protection Act 
Safety codes 
citation of act, 41-1708 
definitions, 41-1709 
employer’s duties, 41-1710, 41-1711 
existing structures and equipment, effect on, 41-1732 
industrial accident board 
code-making power, 41-1727 
closing unsafe place of employment, 41-1720 
compelling witnesses’ appearance, proceeding to, 41-1714 
compliance with order, allowance of reasonable time for, 41-1719 
duty to establish department of safety, 41-1713 
general research powers, 41-1729 
hazardous places of employment, periodic inspections of, 41-1725 
judicial review, 41-1721 
notice of hearing on rules and codes, 41-1716 
powers, 41-1713 
power to prescribe safety devices and standards, 41-1715 
prohibiting use of unsafe apparatus, 41-1718 
rehearing before board, 41-1722 to 41-1724 
safety orders, 41-1717 
variations, grant of, 41-1728 
workmen’s complaints of safety womadle 41-1726 
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LABOR (Continued) 


Safety codes (Continued) 
occupational health hazards, 41-1733 
public contractors subject to act, 41-1731 
safety devices, removal or refusal to use prohibited, 41-1712 
violation a misdemeanor, 41-1730 


Safety study commission 
appointment of members, 41-2102 
composition of commission, 41-2103 
employment of secretary and research services, 41-2106 
proposed changes in labor safety laws 
adoption by legislature required, 41-2105 
distribution to industry and legislature, 41-2104 
purpose of act, 41-2101 
records, commission required to keep, 41-2108 
reimbursement of commission members, 41-2107 
rules of procedure, adoption by commission, 41-2108 
scope of work, 41-2102 


Vocational rehabilitation 
division, 41-801 to 41-805 
workmen’s compensation recipients, 92-1461 to 92-1404, 92-1406—See WORK- 
MEN’S COMPENSATION, Rehabilitation of injured workmen 
Wages—See WAGES 
Winter work programs, 41-1901 to 41-1907—See WINTER WORK PROGRAMS 


LABORATORY COMMISSION 
Commission abolished, 82-3322 


LACHES 
Affirmative defense, M. R. Civ. P., Rule 8(c) 


LANDLORD AND TENANT 
Principal and income act, 67-1901 to 67-1916—See PRINCIPAL AND INCOME ACT 


LARCENY 


Possession of stolen livestock as evidence of larceny, 94-2704.1 
Venue of prosecutions, 95-408 


LAW ENFORCEMENT ACADEMY 


See COLLEGES AND UNIVERSITIES, Law enforcement academy, 75-5201 to 
75-5208 


LAW ENFORCEMENT TELETYPEWRITER COMMUNICATIONS 


Assessments for operational charges, 82-3903 

Committee, members, terms, vacancies, meetings, compensation, duties, 82-3902 
Establishment of system by attorney general, 82-3901 

Federal agencies, co-operation with, 82-3905 

Local law enforcement agencies, participation in system, 82-3904 

Powers of attorney general, 82-3903 

Report of attorney general, 82-3906 

State agencies included, 82-3901 


LEGISLATIVE AUDIT ACT 


Audit charge against earmarked money, 79-2313 
Audit committee 
appointment and terms of members, 79-2303 
expenses for attending meetings, 79-2304 
meetings, 79-2304 
officers, 79-2303 


Citation of act, 79-2301 
Definition of terms, 79-2302 
Employees, appointment by auditor, 79-2306 
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LEGISLATIVE AUDIT ACT (Continued) 
Examinations of agencies, information required, 79-2312 
Legislative auditor 
appointment and qualifications, 79-2305 
assistance to legislative assembly during sessions, 79-2311 
duties, 79-2308 
removal, notice and hearing, 79-2307 
term of office, 79-2307 
Purpose of act, 79-2301 
Recommendations of auditor, enforcement powers limited, 79-2310 
Standards and objectives of audits of state agencies, 79-2309 


LEGISLATIVE COUNCIL 


Commission on interstate cooperation 
council constitutes, 82-2112 
council of state governments declared joint governmental agency, 82-2113 
delegations and committees, 82-2112 
function, 82-2112 


LEGISLATIVE PROCEEDINGS—DISSEMINATION 


Fee for complete set of legislative proceedings, 43-902 
Funds, accounting and use of, 43-902 

Index to session laws, assistance in preparation, 44-412 
“One complete set” defined, 43-901 

“Person” defined, 43-901 

Press, radio and television, excepted from act, 43-903 
“Proceedings of the legislature” defined, 43-901 
Public officials, exemption from act, 43-904 

Single copies of matters, fee, 43-902 

Status sheets, single copies, fee, 43-902 


LEGISLATURE 


Apportionment, VI, 2 and 3 
representative apportionment, 43-106.2 
senatorial apportionment, 43-106.1 
Arrest, members privileged from arrest, 95-616 
oe committee, appointment of members, 79-2303—See LEGISLATIVE AUDIT 
48 
Compensation of members, 43-310 
Emergency session of state senate for purpose of election of president pro tempore 
to assume governorship in event of enemy attack, 82-1309 


Expense allowances for members, 43-310 

Fiscal notes in legislative bills 
background information to be made available to legislators, 43-1006 
bills requiring note, 43-1001 
budget director and affected agencies to prepare note, 43- 1002 
comment on merits of bill prohibited, 43-1004 
committee reports to include note, 43-1001 
committee request for note, 43-1005 
contents of notes, 43-1004 
house request for note on second reading, 43-1005 
presiding officer to determine need for note on introduction of bill, 43-1001 
reference of completed note to committee, 43-1003 
reproduction and distribution of note, 43- 1003 
time allowed for preparation of note, 43-1002 


Legislative Fiscal Review Committee 
compensation of committee members, 43-1106 
composition, 43-1101 
duties, 43-1102 
fiscal analyst and other atare 43-1108 
investigation of costs of government, 43-1104 
organization, procedure and records, 43-1107 
powers, 43-1103 
subpoena and related investigative powers, 43-1105 
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LEGISLATURE (Continued) 


Lobbying—See LOBBYING 
Mileage allowances to members for travel in own vehicles, 59-801 
liability for approval of excessive amounts, 59-802 
Organization 
pre-session caucus, 43-218 
rosters prepared from election records by secretary of state, 43-206.1 
Per diem of members, 43-310 
Post-enemy-attack, continuity in government, V, 46; 82-3801 to 82-3809—See WAR, 
Continuity in government 
Publication of proceedings 
definitions, 43-901 
fees for copies, 43-902 
free copies, who receives, 43-903 
public officials exempt, 43-904 
Vacancies in, how filled 
county commissioners, appointment by, 43-215 
alternate method on failure to receive majority vote, 43-216 
“vacancy” defined, 43-217 


LETTERS OF CREDIT 


Advice of credit by another bank, obligations assumed by advising bank, 87A-5-107 
Anticipatory repudiation by issuer, rights of beneficiary after, 87A-5-115 
Assignment of right to draw under letter, effect, 87A-5-116 
Authenticity of third-party documents presumed, 87A-1-202 
Banks’ power to issue letters, 5-1001 
Cancellation of credit, liability of issuer, 87A-5-115 
_ Citation of Uniform Commercial Code chapter, 87A-5-101 
Se eecanicn of credit by another bank, obligation assumed by confirming bank, 
- 87A-5-10 
Consideration not required to establish credit, 87A-5-105 
Contract underlying credit, issuer not responsible for performance, 87A-5-109 
Course of dealing between parties, 87A-1-205 
Definition of terms, 87A-5-103 

general definitions in Uniform Commercial Code, 87A-1-201 

index of definitions, 87A-5-103 


Dishonor of draft or demand for payment 
time allowed for, 87A-5-112 
wrongful dishonor, liability of issuer, 87A-5-115 


Documentary draft credit, application of chapter to, 87A-5-102 
Documents related to credit 
adequacy of document governed by chapter on letters of credit, 87A-7-509 
examination of documents by issuer, 87A-5-109 
insolvency of issuer or bank, rights of parties, 87A-5-117 
noncomplying document in fact, payment by issuer of letter on, 87A-5-114 
relinquishment by person presenting demand for payment, 87A-5-110 
wrongful dishonor of draft or demand for payment, rights of person entitled to 
honor after, 87A-5-115 
Erroneous advice of credit, liability of original issuer, 87A-5-107 
Formal requirements for credit, 87A-5-104 
Good faith required, 87A-1-203, 87A-5-109 
Honor of draft or demand for payment, duty and privilege of issuer, 87A-5-114 
Indemnity agreement to obtain honor, negotiation or reimbursement, 87A-5-113 
Insolvency of issuer or advising or confirming bank, effect, 87A-5-117 
Issuer’s obligation to his customer, 87A-5-109 
Modification of credit, when permitted and effect, 87A-5-106 
Notation credit, obligation of party paying on, 87A-5-108 
Order of payment of competing drafts or demands, 87A-5-108 
Partial use of credit authorized, 87A-5-110 
Phrasing of credit, no particular form required, 87A-5-104 
Reimbursement of issuer after payment of draft or demand, 87A-5-114 
Repudiation of credit by issuer, liability, 87A-5-115 
Reservation of rights by party while performing or accepting performance, 87A-1-207 
Revocation of credit, when permitted and effect, 87A-5-106 
Sales contract requiring furnishing of letter of credit, 87A-2-325 
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LETTERS OF CREDIT (Continued) 


Scope of Uniform Commercial Code chapter, 87A-5-102 

Security interest in letter perfected by possession of secured party, 87A-9-305 

Short title of Uniform Commercial Code chapter, 87A-5-101 

Telegraphic letter, sufficiency, 87A-5-104 

Time allowed for honor or rejection of draft or demand for payment, 87A-1-204, 
87A-5-112 

Time of establishment of credit, 87A-5-106 

Transfer of right to draw under credit, 87A-5-116 

Transmission and translation risk borne by customer, 87A-5-107 

Usage of trade, application, 87A-1-205, 87A-5-109 

Warranties on transfer or presentment of draft or demand for payment, 87A-5-111 


LIBEL 
Notice to publisher or broadcaster and opportunity to correct, 64-207.1 


LIBRARIES 


Free public libraries 
board of trustees, appointment, 44-221 
compensation, 44-221 
composition of board, 44-221 
powers and: duties, 44-222 
term of office, 44-221 
vacancies, 44-221 
chief librarian, appointment by board, 44-223 
“city” defined, 44-227 
continued existence of all public libraries, 44-228 
establishment of library by resolution, petition or election, 44-219 
exemption from county tax of city or town with own library, 44-226 
financing public library by city or county tax levy or bonds, 44-220 
merging of boards, institutions and agencies in providing library services, 44-225 
personnel, appointment and compensation, 44-223 
purpose of act, 44-218 
use of library, 44-224 


Historical and miscellaneous library 
antique automobile collection, disposition of admission fees, 44-529 
independent of other libraries, 44-518 


Interstate library compact 
administrator, executive officer of state library commission, 44-602 
text of compact, 44-601 
Joint county or regional library, participation of other governmental units, 44-213 
State law library 
accounts, approval by board of trustees, 44-410 
construction of supreme court and law library building 
acquisition of land, 78-1203 
architects and engineers, employment authorized, 78-1202 
bonds, indentures and notes, 78-1205 to 78-1208 
borrowing authorized, 78-1201, 78-1204 
budget act inapplicable, 78-1209 
session laws index, assistance in preparation, 44-412 
State library commission created, composition and terms of office, 44-127 
powers of commission, 44-131 


State publications distribution center 
creation of center, 44-133 
definition of terms, 44-132 
depository contracts, eligibility and standards, 44-135 
exempt state agencies and officers, 44-139 
general public distribution prohibited, 44-138 
inter-library loan of state agency publications, 44-134 
lists of available publications, distribution by center, 44-136 
regulations, made by state library commission, 44-133 
sale of state agency publications, 44-134 
state agency lists of current publications furnished to center, 44-137 
state agency publications deposited with library, 44-134 
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LICENSES 


Affirmative defense, M. R. Civ. P., Rule 8(c) 

County licenses, disposition of proceeds, 84-2708 

Dog licensing, 16-4601 to 16-4615—See DOGS 

Rules areas procedure, application to special proceedings, M. R. Civ. P., Rule 8(a), 
Table | 


LIENS 


After-acquired property, lien on, 45-109 
Agisters’ lien 
possession of property, right of lien holder to take, 45-1107 
priority, 45-1106 
Artisan’s lien 
possession of property, right of lien holder to take, 45-1107 
priority, 45-1106 
Bulk Transfer chapter inapplicable to lien foreclosure, 87A-6-103 
Compensation for expense, lien holder not entitled to, 45-116 
Criminal offenses, judgment to pay fine constitutes lien, 95-2208 
Definition of term, 19-103 
Factor’s lien, 87A-9-101 to 87A-9-507—See SECURED TRANSACTIONS 
Farm laborers’ lien, duty to acknowledge and discharge on satisfaction, 45-911 
Federal tax lien, 45-1501 to 45-1507—-See TAXATION, Federal tax lien 
Forfeiture of property subject to lien, contracts for void, 45-112 
Future property, lien on authorized, 45-109 
Hail insurance liens, duty to acknowledge and discharge on satisfaction, 45-707 
Income tax lien, release or discharge of property from, 84-4958 
Mechanic’s lien excluded from Uniform Commercial Code chapter, 87A-9-104 
Redemption from lien 
restraining contracts void, 45-112 
time when property may be redeemed, 45-301 
Restoration of property to owner extinguishing lien, exceptions, 45-308 
Seed liens 
filing and retention of records, 16-2922 
destruction of records, when allowed, 16-2923 
satisfaction of lien, duty to acknowledge, 45-704 
Spraying lien on crops, acknowledgment of satisfaction and discharge, 45-1410 
Threshermen’s lien 
filing and retention of records, 16-2922 
destruction of records, when allowed, 16-2923 
satisfaction of lien, duty to acknowledge and discharge, 45-809 
Unit ownership property, attachment and release of liens against, 67-2324 
blanket liens released on conveyance of unit, 67-2323 
common expenses, lien against individual units for, 67-2326 
foreclosure of lien, 67-2327 
purchaser at foreclosure not liable for expenses, 67-2329 
rent paid by unit owner after foreclosure, 67-2328 
transfer of liens on removal of property from act, 67-2335 
consent of lien holders required for removal, 67-2332 


LIMITATION OF ACTIONS 

Affirmative defense in civil proceedings, M. R. Civ. P., Rule 8(c) 

Annulment of marriage, action for, 48-203 

Bulk transfers, actions to invalidate, 87A-6-111 

Commercial paper, time of accrual of action, 87A-3-122 

Probate contest, 91-1107 

Sale of goods contract, actions arising out of, 87A-2-725 

Subdivided lands, accrual of cause of action arising from sale or lease outside state, 
67-2115 

Support obligations of father of illegitimate child, 93-2901-3 

Tax overpayment, time for filing claim for refund, 84-726 


Trust indenture foreclosure proceedings, 52-407 
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LIQUEFIED PETROLEUM PRODUCTS 
See PETROLEUM PRODUCTS, 60-223 to 60-233 


LIVESTOCK 


Commission 
expenses, audit and payment, 46-105 
inspectors and detectives, control and payment, 46-704 
rule-making power, 46-802 
Dead animals, unlawful disposition, penalty for violations, 69-4518, 69-4519 
Estrays 
definition of “estray,” 46-1005 
proceeds of sale, disposition, 46-1006 
publication of description of estrays sold, 46-1006 
Hides 
buyers and dealers 
acting without license, penalty, 46-1107.1 
fees for licenses, disposition, 46-1107 
revocation of license for violations of act, 46-1107.1 


certificate from buyer of hide required, 46-1101.2 
falsification of certificate, penalty, 46-1102 


definition of terms, 46-1101.1 
identification tag to be affixed, 46-1101.2 
penalty for failure to affix tag, 46-1102 


unknown ownership, seizure and sale of hides, 46-1114 


Highways through open range, fencing along, 32-2426, 32-2427 
“open range” defined, 32-2426 
Inspection before removal from county 
fees for inspection and permit, 46-804 
penalties for violation of act, 46-806 
seizure, retention, and sale of suspect animals, 46-803 
sheep removal permits 
fee for issuance of permit, 46-811 
form of permit, 46-811 
misdemeanor to remove sheep without permit after order, 46-&1C 
petition of sheep raisers requesting permit order, 46-809 
publication of notice, 46-812 
removal of permit requirement, 46-813 


Inspection before removal from state, violation, 46-808 
penalty for removal without required inspection, 46-808 


Markets 
license fee, deposit and use, 46-911 
receipt for livestock consigned for sale, 46-918.1 
sales of stray stock, disposition of proceeds, 46-904 
Marks and brands, fees for recording, 46-609 
Obliterated marks and brands, compensation for animals killed, 46-707 
Protective districts 
intercounty districts 
declarations by county commissioners to form district, th 2801 
discontinuance of district, 46-2805 
formation of districts authorized, 46-2801 
petitions for formation of district, 46-2801 
protective committee 
powers and duties of committee, 46-2803 
selection of members, 46-2802 
removal of area from district, 46-2805 
tax levy for special deputy fund, 46-2804 
one-county districts 
declaration by county commissioners to form district, 46-2806 
discontinuance of district, 46-2810 
formation of districts authorized, 46-2806 
petition for formation of district, 46-2806 
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LIVESTOCK (Continued) 


Protective districts (Continued) 
one-county districts (Continued) 
protective committee 
powers and duties of committee, 46-2808 
selection of members, 46-2807 
tax levy for special deputy fund, 46-2809 
Range livestock, method of taking possession by mortgagee or assignee, 93-4344 
filing of papers by county clerk, 93-4346 
Road construction areas, running at large prohibited, 32-319 
impounding of animals at large, 32-320 
penalty for violation, 32-321 
Secured transactions, application of loan law to, 87A-9-203 
Sg agreements concerning livestock, filing with recorder of marks. and brands, 
-319 
collection of debt, officers not responsible for, 52-323 
contents of notices, 52-320 
_fees chargeable, disposition, 52-322 
satisfaction of agreement, duty to file, 52-321 
Stolen livestock 
forfeiture of vehicles used in transporting, 94-35-204 
possession as evidence of larceny, 94-2704.1 
Taxation—See TAXATION, Livestock 
Trespassing stock 
forest reserves, land in or adjoining to be marked, 46-1411 
claim for damage not allowed in absence of marking, 46-1413 


LOANS 


Consumer loan act, 47-201 to 47-228—See CONSUMER LOAN ACT 
Interest, legal rate, 47-124 

Minors, capacity to borrow for education, 64-106 

Real estate loans by banks, limitation on, 5-506 

Secured Transactions chapter, laws unaffected by, 87A-9-201 


LOBBYING 


Briefs or statements, depositing copies with secretary of state, when, 43-806 
Docket 
appearance of name on docket before practice as a lobbyist, 43-806 
definition, 43-802 
name of lobbyist to be entered on, 43-804 
preparation and keeping by secretary of state, 43-805 
public record, inspection, 43-805 
License of lobbyist 
application, 43-803 : 
eligibility for, 43-803 
expiration, 43-803 
fee, 43-803 
required, 43-806 
“suspension or revocation of license, 43-803 
“Lobbying” defined, 43-802 
Lobbying privileges, suspension, when, 43-803 
“Lobbyist” defined, 43-802 
“Pecuniary interest” defined, 43-802 
Persons not required to be licensed or registered, 43-807 
Principal 
definition, 43-802 
entering name of lobbyist on docket, duty, 43-804 
Purpose of act, 43-801 
Secretary of state 
preparation and keeping of docket, 43-805 
weekly report to legislature, 43-805 
“Unprofessional conduct” defined, 43-802 
Violations of act, penalty, 43-808 4 
Written authorization to act, filing by lobbyist, 43-805 
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LONG-TERM CARE FACILITIES 


Advisory council on hospitals and long-term care facilities, composition and appoint- 
ment, 69-5214 
meetings of council, 69-5215 
term of members, 69-5215 
Alteration of facilities, approval of state board required, 69-5212 
Confidential nature of information received by state department, 69-5218 
Freedom of choice of physician protected, 69-5217 
Injunction for protection of health and welfare, 69-5220 
License required for operation of facility, 69-5203 
application for license, procedure, 69-5205 
definition of terms, 69-5201 
denial of license, grounds, 69-5207 
judicial review of denial of license, 69-5211 
procedure for denial, 69-5210 
federal facilities exempt from requirement, 69-5202 
fees for license, 69-5204 
inspection of facility and issuance of license, 69-5206 
records and reports required of facilities, 69-5219 
revocation or refusal to renew license, grounds, 69-5208 
judicial review of revocation or refusal, 69-5211 
procedure for revocation or refusal, 69-5210 
rules sae standards for facilities, scope and publication by state board, 69-5213, 
69-5216 ' 
Penalty for violations of licensing chapter, 69-5221 


M 
MALPRACTICE 
Emergency care at scene of accident, restriction on liability for, 17-410 
MANDAMUS 


Rules of civil procedure, application to proceedings, M. R. Civ. P., Rule 81(a), Table A 
Supreme court proceedings, M. R. App. Civ. P—See SUPREME COURT, Original 
proceedings in supreme court 


MARRIAGE 


Age when marriage permitted, 48-143 
Annulment of marriage, action for, 48-203 
child custody and support, orders concerning, 48-207 
conciliation petition filed, stay of proceedings after, 36-204 
legitimacy of children unaffected by judgment, 48-207 
minority as ground for annulment, 48-202 
registrar of vital statistics, report to, 69-4433 
judicial information included in report, 69-4434 
time within which action to be brought, 48-203 
Breach of promise 
acts within state not to give rise to cause of action, 17-1203 
cause of action abolished, 17-1202 
litigation and threat of litigation prohibited, 17-1204 
penalty for bringing action, 17-1206 
settlements and compromises void, 17-1205 
Capacity to marry, 48-143 
Certificate of marriage, report to registrar of vital statistics, 69-4432 
Conciliation of controversies, 36-201 to 36-205—See HUSBAND AND WIFE, Con- 
ciliation of controversies 
Consent of parent or guardian, when required, 48-143 
Declaration of marriage without solemnization 
drafting of declaration, persons authorized, 48-130.1 
penalty for violation of act, 48-130.2 
Foreign marriages, recognition in this state, 48-150 
License to marry 
applicant under influence of liquor or drug, license not to be issued, 48-147 
application for license, form, 48-144 
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MARRIAGE (Continued) 


License to marry (Continued) 
consent of parent or guardian, when required, 48-143 
county in which license must be obtained, 48-146 
dispensation to issue license before end of waiting period, 48-118.1 
issuance of license, 48-149 
nonresident applicants, place of issuance of license, 48-146 
objections to issuance of license, filing and hearing on, 48-149 
policy of state, applicants advised concerning, 48-145 
posting of notice of application for license, 48-149 
required for marriage, 48-146 
support obligation, license not issued to persons delinquent, 48-148 
waiting period before issuance of license, 48-118.1 

Married minors’ consent to medical or surgical care, 69-6101 to 69-6105—See CHIL- 

DREN AND MINORS 

Policy of state concerning marriage, 48-142 
advice to license applicants of policy, 48-145 

Proof of age before issuance of license, 48-134 

Proof of solemnization of marriage 
acknowledgment and recording of declaration of marriage, 48-132 
contents of written declaration, 48-131 
method of proof when no record exists, 48-131 
official record of marriage, 48-132 


MASSEURS 
Definitions, 66-2902 
Exemptions, 66-2914 
Licenses required for practice of massage, 66-2905 
application for license, 66-2906 
examination for licenses, 66-2907 
\ waiver of examination for masseurs practicing before passage of law, 66-2905 
fees for licenses, 66-2906 
disposition of funds, 66-2910 
receipts and disbursements out of fund, 66-2910 
foreign practitioners, admission to practice, 66-2912 
refusal of license, 66-2908 
renewal of license, 66-2909 
revocation of license, 66-2908 
temporary permits to license applicants, 66-2905 
Penalty for violation of act, 66-2913 
Purpose of regulatory act, 66-2901 
State board of massage examiners, qualifications and appointment, 66-2903 
bond of treasurer, 66-2911 
dismissal and replacement of board members, 66-2911 
meetings, 66-2904 
organization of board, 66-2904 
per diem for board members, 66-2910 
powers and duties, 66-2904 


MASTERS 

Appointment and compensation by district court, M. R. Civ. P., Rule 53(a) 
Findings of master, adoption by court, M. R. Civ. P., Rule 52(a) 

Powers of master, M. R. Civ. Le Rule 53 (C) 

Pre-trial conference, consideration of reference to master, M. R. Civ. P., Rule 16 
Proceedings before masters, M. R. Civ. P., Rule 53(d) 

Reference to master, M. R. Civ. P.,; Rule 53(b) 

Report of master, M. R. Civ. ES Rule 53(e) 

Statement of accounts submitted to master, M. R. Civ. P., Rule 53(d) 
Witnesses before masters, M. R. Civ. P., Rule 53(d) 


MATTRESSES 
Shoddy control, 69-4701 to 69-4707—See SHODDY 


MAUSOLEUMS AND COLUMBARIUMS 


Limitation of action against mausoleum-columbarium authority, 9-604 
Mortician exempt in damages for remains delivered to authority, 9-604 
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MEAT } 
Markets, 27-611 to 27-625—See FOOD AND DRUGS, Food service establishments 


METROPOLITAN SANITARY AND STORM SEWERS 


Boundary changes in districts, 16-4414 
Distance from which pollution i is presumed, 16-4415 
Operation and maintenance 
budget 
filed with county clerk, 16-4416.2 
laws governing, 16-4416.3 
public hearing on levy, notice, 16-4416.1 
records of collections and expenditures, 16-4416.4 
Rates, charges and rentals, establishment, 16-4416 
Reserve fund, establishment, maintenance and use, 16-4417 
Validation of previous proceedings, 16-4418 


MILITIA AND MILITARY 


Adjutant general, qualifications and appointment, 77-117 
biennal report to governor, 77-120 
duties, 77-120 
salary, 77-117, 77-120 
Armories 
agreements with federal government, assent to, 77-417 
gifts and donations, acceptance, 77-419 
National Defense Facilities Act, acceptance, 77-417 
physical plant fund abolished, 79-416 
title to property acquired, 77-419 
Arrest, members privileged from arrest, 95-616 
Assistant adjutant general, 77-117 
Federal installations and facilities donated, acceptance by board of examiners, 81-1101.1 
National guard 
claims against guard appropriation, method of presenting and payment, 77-151 
employees members of public employees’ retirement system, 68-1316 
vehicles of guardsmen, distinctive plates authorized, 53-106.7 
Post-attack resource management, 77-1501 to 77-1508-—See WAR, Resource manage- 
ment 
Post-enemy-attack continuity in government, V, 46; 82-3801 to 82-3809—See WAR, 
Continuity in government 
Residence in Montana, establishment for university tuition and fees, 75-506.4 


MILK CONTROL BOARD 
| See DAIRIES AND DAIRY PRODUCTS 


MINES AND GEOLOGY, STATE 
State geologist, 75-606 


MINES AND MINING 
Dredge mining 
preservation of lands 
administration of act by state board of health, 50-1104 
applicability of act, 50-1105 
bond, discharge or forfeiture of, 50-1112 
definition, 50-1102 
exclusions, 50-1103 
misdemeanors, 50-1113 
penalty provisions, nature of, 50-1113 
permit necessary, 50-1105 
application and approval, 50-1106 
permit limited and nontransferable, 50-1107 
surety bond or cash deposit, 50-1107 
policy statement, 50-1101 
protest of violations, 50-1113 
reclamation of disturbed land, 50-1108 
settling ponds, 50-1109 
state board of health 
inspection, 50-1110 
violation of act, termination of permit, 50-1111 
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MINES AND MINING (Continued) 


Minimum standards for roof support, 50-474 
daily inspection by mine foreman, 50-501 
violation of act, penalty, 50-475 
Real estate brokers’ act inapplicable to dealings in mineral interest, 66-1926 


Right of way to mines and mining claims 
alternate facilities to be constructed when roads and alleys condemned for open 
pit mining, 50-814 
residential property near open pit mine 
agreement to purchase prerequisite to condemnation of right of way, 50-813 
measure of compensation on condemnation, 50-815 
notice to owners of intent to condemn, 50-816 


Rules of civil procedure, application to special proceedings, M. R. Civ. P., Rule 81(a), 
Table A 
Safety standards for roof supports in coal mines, 50-474 
Strip coal mining 
license tax provisions, 84-1302 to 84-1304 
reclamation of lands 
administration of act, 50-1015 
bonds and other security posted by operator, 50-1011 
forfeiture proceedings, 50-1013 
bureau of mines and geology 
record of hearing, 50-1014 
review, 50-1014 
rules and regulations, 50-1014 
conservation agencies, co-operation with bureau of mines, 50-1003 
contracts with mine operators for reclamation purposes, 50-1002 
credit on taxes, 50-1004 
inspection of mines, 50-1004 
s reports of state board of equalization, 50-1004 
suits by and against bureau of mines on contracts, 50-1002 
definitions, 50-1006 
federal agencies, co-operation with, 50-1017 
fees and forfeitures, deposit in general fund, 50-1012 
inspections, 50-1010 
operation without permit, misdemeanor penalty and injunctive procedures, 
50-1016 
policy declaration, 50-1005 
public policy stated, 50-1001 
surface coal mining, contract for reclamation or permit required for, 50-1007 
application, 50-1008 
restrictions under permit, 50-1009 


MISREPRESENTATION 
Uniform Commercial Code supplemented by general principles of law, 87A-1-103 


MISTAKE 
Uniform Commercial Code supplemented by general principles of law, 87A-1-103 


MOBILE HOMES 


Fees in addition to registration and license fees, 32-3305 
Taxation, 84-6601 to 84-6607—See TAXATION, Mobile homes 


MONTANA RETAIL INSTALLMENT SALES ACT 
Text of act, 74-601 to 74-612—See INSTALLMENT SALES ACT 


MONTANA TRADE COMMISSION 


Review of orders, application of rules of civil procedure to, M. R. Civ. P., Rule 81(a), 
Table A 


MORTGAGES 


Assignment of mortgage, recording and filing, 52-114 
Chattel mortgages, 87A-9-101 to 87A-9-507—See SECURED TRANSACTIONS 
Definition of term, 19-103 
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MORTGAGES (Continued) 


Foreclosure 
attorney fee to be allowed by court, 93-8613 
deficiency judgment, docketing, 93-6001 
parties to foreclosure action, 93-6001 
power of sale contained in mortgage, alternatives available, 93-6004 
advertising required for sale under power, 93-600 
attorney fees allowed to mortgagee, 93-6007 
redemption of property sold under power, 93-6006 
proceeds of sale, application, 93-6001 
sale of property directed by court, 93-6001 
Negotiability of note secured by mortgage, 93-6010 
Real and personal property, mortgages covering both, 52-212 
Small tract financing act, 52-401 to 52-417—See TRUST INDENTURES 
Subordination of mortgage agreement, recording, 52-116 
Uniform Commercial Code, conflicts with general mortgage law, 52-117 
Unit ownership property, attachment and release of mortgages against, 67-2324 
blanket mortgages, release on conveyance of units, 67-2323 
individual units, encumbering permitted, 67-2304 
Validation of defectively executed instruments, 73-207 to 73-209 
Waiver of mortgage in favor of subsequent interest, recording, 52-116 


MORTICIANS AND FUNERAL DIRECTORS 


Autopsies ordered by coroner, liability of mortuary limited, 95-813 
Cremated remains delivered to mausoleum-columbarium authority, exemption ‘from 
liability on, 9-604 


Definition of terms, 66-2701 

Fees payable to state board of morticians 
annual license fee of morticians, 66-2711 
deposit and use of fees, 66-2706 
examination fee for morticians, 66-2709 
funeral directing annual fee, 66-2707 
intern mortician’s license fee, 66-2710 
mortuary license, 66-2713 


Inspection of mortuary, 66-2713 
Insurers, prohibited relations with, 40-3521 
Licenses 
annual renewal of mortician’s license, 66-2711 
examination of applicants for mortician’s license, 66-2709 
funeral director’s license issued to previous licensees, 66-2707 
intern mortician’s license, 66-2710 
mortuary license, 66-271 13 
previously licensed embalmers, licensing as mortician, oe 2fit 
qualifications for mortician’s license, 66- 2708 
reciprocal licensing without examination, 66-2712 
required for practice of embalming or mortuary science, 66-2708 
revocation or suspension of license 
appeal to district court from decision of board, 66-2716 
grounds for revoking or suspending funeral director’s license, 66-2714 | 
hearing and notice on suspension or revocation, 66-2715 
mortuary license, grounds for suspension or revocation, 66-2713 
Rules and regulations, adoption by board, 66-2704 
Sanitary standards for mortuary, 66-2713 
State board of morticians 
appointment of members, 66-2702 
compensation of members, 66-2703 
employees of board, 66-2705 
meetings of board, 66-2704 
officers of board, 66-2703 
quorum of board, 66-2704 
term of office of members, 66-2702 
Violation of act as misdemeanor, 66-2717 


MOTELS | 
See HOTELS AND MOTELS 
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MOTIONS 


Ambiguous pleadings, motion for more definite statement, M. R. Civ. P., Rule 12(e) 
Appearance, filing of motion by defendant constituting, 93-8505 
Application for order to be by motion, M. R. Civ. P., Rule 7(b) 
Consolidation of defenses required, M. R. Civ. P., Rule 12(g) 
Criminal cases, 95-1701 to 95-1710—See CRIMINAL PROCEDURE, Pretrial motions 
appeals, requirements for motions, 95-2415 
filing with judge, 95-2413 
new trial, motion for, 95-2101 
post-conviction hearing, time for motion, 95-2604 
Defenses permitted by motion, M. R. Civ. P., Rule 12(b) 
Directed verdicts, motion for, M. R. Civ. P., Rule 50 
Evidence presented on hearing of motions, M. R. Civ. P., Rule 43(e) 
Failure to state claim raised by motion, M. R. Civ. P., Rule 12(b) 
Filing with court required, M. R. Civ. P., Rule 5(d) 
Findings of fact unnecessary in ruling on motion, M. R. Civ. P., Rule 52(a) 
Form of motion prescribed, M. R. Civ. P., Rule 7(b) 
Forms suggested by rules, M. R. Civ. P., Appendix of Forms, Forms 15, 19, 20 
Hearing and determination before trial, M. R. Civ. P., Rule 12(d) 
Insufficiency of process raised by motion, M. R. Civ. P., Rule 12(b) 
Judgment notwithstanding the verdict, motion for, M. R. Civ. P., Rules 50(b)-(d) 
conditional rulings on grant of motion, M. R. Civ. P., Rule 50(c) 
denial of motion, M. R. Civ. P., Rule 50(d) 
Judgments on pleadings, motion for, M. R. Civ. P., Rule 12(c) 
Jurisdictional defenses raised by motion, M. R. Civ. P., Rule 12(b) 
Mistaken judgment or order, grounds and procedure for relief from, M. R. Civ. P., 
Rule 60 
New trial, motion for, M. R. Civ. P., Rule 59 
-Parties, defects raised by motion, M. R. Civ. P., Rule 12(b) 
Relief from judgment or order, motions for, M. R. Civ. P., Rules 60(a), (b) 
time for hearing and determining motions, M. R. Civ. P., Rule 60(c) 
Service on parties, when required, M. R. Civ. P., Rule 5(a) 
Striking pleadings or matter therein, motion for, M. R. Civ. P., Rule 12(f) 
Summary judgment, motion for, M. R. Civ. P., Rule 56 
Time allowed for hearing of motions, M. R. Civ. P., Rule 6(d) 
Time allowed for pleading after ruling on motions, M. R. Civ. P., Rule 12(a) 
Waiver of defenses by failure to move, M. R. Civ. P., Rule 12(h) 


MOTORBOATS 


Accidents 
accident report form, 69-3512 
duty of operators to render aid, 69-3512 
investigation by sheriff, 69-3512 


Boat liveries . 
record of persons hiring, required to be kept, 69-3507 
safety equipment required, 69-3507 


Boats with operative federal approved numbering system, 69-3504 
Civil liability of owner, 69-3515 

Definitions, 69-3502 

Enforcement of act, 69-3517 


Garbage, refuse or waste, discharge from boat prohibited, 69-3508.1 
equipment required on boats, 69-3505 
penalty for violation, 69-3508.2 
Gasoline tax money allocated to park improvement where boating allowed, 32-2601 
Landowner’s restricted liability to gratuitous licensee for boating, 67-808 
definition of recreational purposes, 67-809 
Legislative policy, 69-3501 
Liability of owner for negligence, 69-3515 
Numbering 
application for number, 69-3504 
change of address, 69-3504 
decals, 69-3504.1 
exemptions from, 69-3506 
fee for application, 69-3504 
manufacturers or dealers, 69-3504 
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MOTORBOATS (Continued) 


Numbering (Continued) 
operation of unnumbered motorboats or vessels prohibited, 69-3503 
painting or attaching of number to boat, 69-3504 
period of time number to remain in effect, 69-3504 
transfer of ownership of boat, 69- 3504 
Operating, prohibited actions, 69- 3508 
Operation of unnumbered motorboats or vessels prohibited, 69-3503 
Overloading prohibited, 69-3511 
Overpowering prohibited, 69-3511 
Penalty for violations of act, 69-3518 
Prohibited operation, 69- 3508 
Property tax on vessel, proof of payment required, 69-3504 
Restricted areas, 69- 3510 
Right-of-way, 69-3509 
Rules and regulations, 69-3516 
Safety equipment required, enumeration, 69-3505 
Toilet facilities on boats, specifications, 69-3505 
Transfer of ownership, 69-3504 
Transmittal of information, 69-3513 
Violations of act, penalty, 69-3518 
Water-skis or surfboards, hours during which operation prohibited, 69-3514 


MOTOR CARRIERS 


Acts deemed prima facie indication of status as motor carrier, 8-121 
Board of railroad commissioners, regulatory powers, 8-103 


Certificate of convenience and necessity 
class A carriers, 8-108 
class B carriers, 8-109 
class C carriers, 8-110 
Definition of terms, 8-101 
Field inspectors, employment and powers, 8-103 
Municipal taxes and fees, restriction on, 32-3206 
Penalty for violations of act, 8-119 
Rate regulation 
board’s duty to fix rate, 8-104.1 
changes in schedule, approval by board required, 8-104.2 
procedure for approval, 8-104.5 
deviation from schedules prohibited, 8-104.3 
differences between classes of carriers to be recognized, 8-103 
discrimination prohibited, 8-104.4 
filing of schedules with board, 8-104.2 
investigation of complaints, 8-104.4 
preferences prohibited, 8-104.4 
recovery of excess charges, 8-104.6 
suspension of schedules by board, 8-104.5 
Securities, when exempt from securities act, 15-2013 
Supervisor of motor carriers, appointment, qualifications and autiee 8-103 


MOTOR VEHICLES 


Abandoned vehicles 
notice to owner of removal, 53-903 
penalty for violation of act, 53-909 
prohibition against leaving vehicles on highways or public property, 53-901 
reclaiming vehicles removed by officers, 53-904 
removal of vehicles by law enforcement agencies, 53-902 
sale of vehicle if not reclaimed, 53-905 
certificate of ownership, issuance to buyer, 53-907 
certificate of sale, issuance and contents, 53-906 
proceeds of sale, disposition, 53-908 
return of sale by sheriff, 53-908 
ert bond certificates issued’ by automobile club or insurance company, 95-1121 to 
95-1123 
Brakes required on vehicles, 32-21-143.1 
hydraulic brake fluid, standards and regulation, 32-21-143.4 
maintenance and adjustment of brakes required, 32-21-143.3 
performance required of brakes, 32-21-143.2 
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MOTOR VEHICLES (Continued) 


Dealers 
amount of fees payable for plates, 53-122 
application for license, contents, filing and verification, 53-118 
bond required of dealer, 53-118 
building or lot required of dealer, 53-118 
definition of dealer, 53-133 
demonstration permits for trucks and trailers, 53-118.1 to 53-118.5—See Demon- 
stration of trucks and trailers, below 
investigation of license applications, 53-118 
penalty for engaging in business without license, 53-118 
plates assigned to dealers, description and use, 53-118 
records of purchases and sales required of dealers, 53-118 
used cars, certificate as to previous ownership to be delivered, 53-133 
Demonstration of trucks and trailers, permit required, 53-118.1 
dealer’s plate, display required, 53-118.1 
duration of permit, 53-118.3 
fee required for permit, 53-118.2 
disposition of fees, 53-118.5 
form of permit and application, 53-118.2 
lease of vehicle under permit prohibited, 53-118.3 
number of permits authorized on each application, 53-118.2 
operation of vehicle under permit, 53-118.3 
violation of provisions as misdemeanor, 53-118.4 
Drive-away and tow-away transporters 
annual permit fee payable, 32-3401 
carrier fees additional to transporter fees, 32-3404 
disposition of fees collected, 32-3403 
exemption from payment of transporter fees, 32-3406 
plates and devices issued to transporters, 32-3401 
trip fees payable by transporters, 32-3402 
truck and trailer fees, exemption from payment, 32-3405 
Emergency vehicles, audible and visible signals on, 32-21-132 
Equipment required on commercial tow cars, 32-21-161 
penalty for violation, 32-21-162 
Equipment Safety Compact ratified, text, 32-21-166 
accounts of safety commission, inspection by state examiner, 32-21-174 
budget of safety commission, 32-21-173 
commissioner from state to serve on safety commission, designation, 32-21-169 
co-operation of governmental agencies with safety commission, 32-21-17] 
documents of commission to be filed with highway patrol board, 32-21-172 
governor is executive head for purposes of compact, 32-21-175 
legislative approval required for commission rules and regulations, 32-21-168 
legislative findings on equipment safety, 32-21-167 
notices to be given to highway patrol supervisor, 32-21-172 
retirement agreements for commission employees, 32-21-170 
statutory requirements continued in force, 32-21-168 


‘Fees payable in addition to registration and license fees 
_ administrative costs retained by county treasurer, 32-3204 

alternative additional fees on truck-trailer combinations, 32-3302.1 

buses, amounts payable, 32-3307 

credit of fees to highway commission, 32-3205 

expiration date of fees, 32-3202 

farm and ranch vehicles, amounts payable, 32-3306 

foreign registered vehicles, amount of fees payable, 32-3312 
temporary permits for operation of foreign vehicles, 32-3313 
time for payment of fees by nonresidents, 32-3314 


half year fee payable after July 1, 32-3201 
marking of vehicles required, 32-3311 
municipal fees, restriction on, 32-3206 
penalty for operation without payment of fees, 32-3316 
exceeding weight for which registered, unloading and reloading required, 
32-3317 
quarterly payment of fees, when permitted, 32-3308 
failure to make quarterly payment, misdemeanor, impoundment of vehicle, 


32-3309 
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Fees payable in addition to registration and license fees (Continued) 


remittance by county treasurer to state treasurer, 32-3204 
replacement vehicle, transfer of certificate, registration or license to, 32-3203 
sales tax on new passenger vehicles, 32-3315 
soil conservation and land leveling vehicles, special rate, 32-3306 
three-unit combination fee in lieu of other fees, 32-3310 
time for payment of fees, 32-3201 
trailers and semitrailers 
amount payable as fees, 32-3302 
co-operative association vehicles exempt, 32-3306 
farm and ranch trailers, percentage payable, 32-3306 
gross weight over 42,000 pounds, additional amounts payable, 32-3303 
house trailers, amount of fee, 32-3305 
livestock trailers, percentage payable, 32-3304 
log trailers, percentage payable, 32-3304 
low-boy trailers, percentage payable, 32-3304 
pole trailers, percentage payable, 32-3304 
Fees 
transfer of certificate, registration or license, 32-3203 


trucks and truck-tractors 

amount of fees payable, 32-3301 
concrete trucks, percentage payable, 32-3304.1 
co-operative association vehicles exempt, 32-3306 
farm and ranch trucks, percentage payable, 32-3306 
gross weight over 42,000 pounds, additional amounts payable, 32-3303 
livestock trucks, percentage payable, 32-3304 
log trucks, percentage payable, 32-3304 
low-boy trailers, trucks used to haul, 32-3304 

Fenders required on vehicles, 32-21-149.1 


Guaranteed arrest bond certificates issued by automobile club or insurance company, 
95-1121 to 95-1123 


Identification numbers, alteration a misdemeanor, 53-139.1 
Insurance 
po creas for total loss of vehicle to be based on actual replacement value, 
40-440: 
uninsured motorist coverage added unless rejected, 40-4403 
License plates 
collector’s vehicles, 53-106.1 
dealers’ plates, 53-118 
fees payable, disposition and use, 53-106, 53-122 
foreign commercial vehicles, Montana plates required, 53-129 
national guard plates authorized, 53-106.7 
proportionally registered vehicles, plates or stickers issued for, 53-713 
specifications for plates, 53-106 
transfer to another vehicle, 53-146 
transfer to replacement vehicle, 53-106 
Lien records, microfilming of expired, 53-101 
Liens on vehicles, filing and foreclosure, 53-110 
Livestock, collision with, negligence not presumed, 32-1020 
Municipal power to tax and regulate vehicle yards, 11-918 
ries weneiie public roads and highways not considered operation on roads, when, 
Owned by state, 53-511 to 53-513—See STATE-OWNED MOTOR VEHICLES 
Parking facilities, municipal power to acquire and construct, 11-986 
Ports of entry and checking stations, establishment by highway commission author- 
ized, 32-2419 
co-operation of highway commission with other agencies required, 32-2421 
major highways entering state, checking stations required, 32-2420 
Radar arrests 
admissibility in evidence, 32-2150.1 
arrest without warrant authorized, 32-2150.2 
erection of signs as prerequisite to arrests, 32-2150.3 
posting of signs in municipalities, 32-2150.3 
use of radar authorized, 32-2150.1 


152 


INDEX 


References are to Title and Section numbers 


MOTOR VEHICLES (Continued) 


Reciprocal privileges of interstate fleets 
agreements with other states authorized, 53-705 
filing and availability of agreements, 53-722 
base state registration reciprocity, 53-706 
cancellation of reciprocity benefits, grounds for, 53-721 
continuation in force of previously effective agreements, 53-723 
definition of terms, 53-702 
exemptions and benefits of agreements with other states, 53-706 
extent of reciprocity, determination by reciprocity board, 53-708 
identification plates or:stickers, issuance, 53-713 
leased vehicles, application to, 53-709 
policy of state declared, 53-701 
proportional registration 
additional vehicles, registration, 53-715 
agreements with other states, Be at epee by sdeibrocity board, 53-707 
alternative methods of registration, 53-711 
application for proportional registration, 53-712 
cost of vehicle to be included in application, 84-729 
denial in absence of reciprocity, 53-718 
effect of registration, 53-713 
fees for registration, computation, 53-712 
general registration laws inapplicable, 53-720 
identification plates or stickers, issuance, 53-713 
joint audits of fleet owner’s records, 53-719 
new fleets, determination of fees payable, 53-717 
other jurisdiction, registration of part of fleet in required, 53-714 
records, preservation and availability, 53-719 
taxation of proportionally registered fleets 
apportionment on basis of in-state miles traveled, 84-727 
\ assessment for property tax by state board, 84-727 
. collection of tax by state board, 84-730 
cost of vehicle included in application for registration, 84-729 
deposit and distribution of taxes, 84-731 
partial year’s tax payable, 84-727 
rate of levy applied, 84-729 
registration of vehicle, payment of tax condition precedent to, 84-727 
situs in state of vehicles for purposes of taxation, 84-730 
value of fleet, method of computation, 84-728 
withdrawal of vehicles from registration, credits to account, 53-716 
reciprocity board, creation, organization, and meetings, 53-703 
powers of board, 53-704 
reciprocity extended without agreement, 53-710 
supplemental to other laws, 53-724 
suspension of reciprocity benefits, grounds for, 53-721 
Registration 
collector’s vehicles, 53-106.1 
fees payable, disposition and use, 53-106, 53-122 
city road fund in population centers, amount and segregation, 32-3702 
use of city road fund, 32-3703 
city road fund other than in population centers, amount and segregation, 
32-3704 
use of city road fund, 32-3705 
county motor vehicle fund, fees credited to, 32-3701 
eae of amounts remaining after segregation of city fund, 32-3702, 
32-3704 
use of moneys in county road fund, 32-3706 
ae registration, 53-701 to 53-724—See Reciprocal privileges of interstate fleets, 
above 
foreign commercial vehicles, registration required, 53-129 
liens and security interests in vehicles, filing and satisfaction, 53-110 
peace officers to enforce law, 53-102 
reregistration following transfer of vehicle during year, 53-115 
suspension under financial responsibility act, 53-422 
tax on vehicles, procedure to insure payment, 53-114 
transferred vehicles, new registration required, 53-147 
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MOTOR VEHICLES (Continued) 


Registration (Continued) ; 
used cars, dealer to deliver certificate as to previous ownership, 53-133 
Regulations of licensing and taxing extends only to vehicles operated on public roads, 
32-2124.2 
Road blocks, arrests at, 95-618 
Safety program, 32-4601 to 32-4607—See HIGHWAYS, BRIDGES AND FERRIES, 
Traffic safety program 
Sales tax on new motor vehicles, amount and payment required, 32-3315 
School buses 
annual inspection, 32-21-155.1 
flashing red or amber lights on, 32-21-132 
use of lights when stopped or preparing to stop, 32-2197 
Seat belts required in new vehicles, 32-21-150.1 
penalty for violations, 32-21-150.3 
specifications for seat belts, 32-21-150.2 
Slow moving vehicles, reflectorized emblem required, 32-21-130 
Snowmobiles 
administration of act by registrar of motor vehicles, 53-1008 
definition, 53-1001 
enforcement of act, 53-1009 
operation restrictions, 53-1006 
ownership, certificates of, 53-1003 
penalties, 53-1011 
registration, 53-1002 
disposal of proceeds, 53-1010 
exemptions, 53-1005 
régistration periods, 53-1004 
rule-making power of fish and game commission, 53-1009 
unlawful operation, 53-1007 
Speed contests, permission of authorities required, 32-2143.1 
drag racing, penalty, 32-2143.2 
Taxing of mobile homes, 84-6601 to 84-6607 
Taxing of vehicles or fuels extends only to vehicles operated on public roads, 32-2124.2 
Tax levy, assessment and registration provisions, 53-114, 84-406, 84-6008 
Traffic rules and regulations 
approach ramp, duty of driver entering or crossing highway from, 32-2173 
automatic signals, meaning of signs, 32-2137 
controlled access facilities, authority to regulate use, 32-4305 
violation of regulations, penalties, 32-4311 
county commissioners empowered to restrict traffic on county roads, 32-2802 
fines, forfeitures and assessments, disposition, 31-114 
operation of vehicles across public roads and highways not considered operation on 
roads, when, 32-2124.1 
penalty assessment for driver education, 31-114 
juvenile offenders, assessments levied against, 94-801-2 
school safety patrol, drivers required to stop for, 32-2177 
sign manual, state highway commission to adopt, 32-2133 
signs, state highway commission to place and maintain, 32-2134 
speed contests, permission of authorities required, drag racing, penalty, 32-2143.2 
traffic lights, meaning of signals, 32-2137 
“vield” sign, duty of driver approaching, 32-2174 
Traffic safety program, 32-4601 to 32-4607—See HIGHWAYS, BRIDGES AND 
FERRIES, Traffic safety program 
Transit permits for movement of unregistered vehicles, 53-119.1 
Trucks, tractors and trailers 
additional fees payable, 32-3301 to 32-3317—-See Fees payable in addition to regis- 
tration and license fees, above 
combination length and weight restrictions, 32-1123 
demonstration permits, 53-118.1 to 53-118.5—See Demonstration of trucks and 
trailers, above 
figet registration, 53-701 to 53-724—-See Reciprocal privileges of interstate fleets, 
above 
hauled vehicles exempt from requirements, 53-638.1 
owner’s name and certificate number to be displayed, 53-801 
dealers and manufacturers exempt, 53-802 
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- MOTOR VEHICLES (Continued) 


Trucks, tractors and trailers (Continued) 
owner’s name and certificate number to be displayed (Continued) 
penalty for violations, 53-803 
special mobile equipment defined, 53-642 
assessment of taxes, time of, 84-406 
identification plate required, annual fee, 32-3707 
weight violations, disposition of fines and penalty assessments, 32-1131 
Unlawful operation by child under 18 
concurrent jurisdiction of district and inferior courts, 32-21-163 
court learning of unlawful operation, proceedings, 32-21-165 
impounding the vehicle, when, 32-21-163 
penalty, 32-21-163 
summoning of child, 32-21-164 


MOUNTAIN VIEW SCHOOL 
See STATE INSTITUTIONS, Juvenile facilities, 80-2202 et seq. 


MUNICIPAL COURTS 
Criminal jurisdiction, 95-303 


MUSEUMS 
Historical independent of other institutions, 44-518 


N 
NARCOTIC DRUGS 


Dangerous Drug Act 
criminal provisions 
altering labels on dangerous drugs, 54-135 
penalty, 54-136 
fraudulently obtaining dangerous drugs, 54-134 
penalty, 54-136 
jurisdiction of prosecutions, exclusive district court, 54-138 
possession of dangerous drugs, 54-133 
rehabilitative treatment, 54-137 
sale of dangerous drugs, 54-132 
definitions, 54-129 
exceptions, 54-131 
justices’ courts, no jurisdiction, 95-302 
registration and licensing, 54-130 
violation a misdemeanor, 54-130 
state board of pharmacy, authority of, 54-130 
dangerous drug designation, 54-130 


NEGLIGENCE 
Emergency care rendered at scene of accident, restriction on liability for, 17-410 
NEGOTIABLE INSTRUMENTS 

See COMMERCIAL PAPER, 87A-3-101 to 87A-3-805 
NEWSPAPERS 
Investment advice exempt from securities act, 15-2004 
NEW TRIAL 


Criminal cases, motion for, 95-2101 
appeal, authority to order new trial, 95-2426 
bail, provisions for, 95-1119 
Grounds and procedure, M. R. Civ. P., Rule 59 
Stay of proceedings to enforce judgment pending motion for new trial, M. R. Civ. P., 
Rule 62(b) 


NONPROFIT CORPORATION ACT 


Actions by and against corporations 
involuntary dissolution, commencement of action, 15-2353 
survival of remedy after dissolution, 15-2362 
Amendment of articles of incorporation—See Articles of incorporation, amendments, 
below 
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NONPROFIT CORPORATION ACT (Continued) 


Annual reports of domestic and foreign corporations, 15-2381 
failure to file, penalty, 15-2385 
filing of report, 15-2382 
fee for filing, 15-2383 
Appeal from ruling or decision of secretary of state, 15-2388 
Applicability of Religious Corporation Sole Act, 15-2402 
Application of act, 15-2303 
Articles of dissolution—See Dissolution, articles of dissolution, below 
Articles of incorporation 
amendments 
disapproval by secretary of state, appeal to district court, 15-2388 
merger or consolidation of corporations, 15-2342 
procedure to amend, 15-2334 
right to amend, 15-2333 
articles of amendment 
certificate of amendment, issuance by secretary of state, 15-2336 
effect of certificate, 15-2236 
fee for issuing, 15-2383 
execution by corporation, 15-2335 
fee for filing, 15-2383 
form and contents, 15-2335 
disapproval by secretary of state, appeal to district court, 15-2388 
fee for filing, 15-2383 
filing of articles, 15-2330 
foreign corporation, amendment to articles, filing, 15-2373 
form and contents, 15-2329 
greater voting requirements, effect, 15-2391 
restated articles of incorporation, 15-2337 
certificate of restatement, issuance 
effect, 15-2337 
fee, 15-2383 
filing, fee, 15-2337, 15-2383 
waiver of notice requirements, 15-2392 
Books and records, 15-2325 
Bylaws 
adoption by board of directors, contents, 15-2312 
power to alter, amend or repeal, 15-2312 
definition, 15-2302 
Certificate of incorporation 
fee for issuing, 15-2383 
issuance by secretary of state, 15-2330 
effect of issuance, 15-2331 


Committees of board of directors, appointment and powers, 15-232 
Consolidation—See Merger or consolidation, below 
Definitions, 15-2302 
Directors 
bylaws, adoption, modification, 15-2312 
committees, appointment and powers, 15-2321 
consent to action taken without a meeting, 15-2393 
election, 15-2318 
false statements in documents, penalty, 15-2386 
liquidation of assets and business of corporation, grounds for action, 15-2354 
loans from corporation prohibited, 15-2327 
management of corporation, 15-2317 
meetings, place and notice, 15-2322 
consent to action without a meeting, 15-2393 
waiver of notice, 15-2322, 15-2392 
nonliability for corporate obligations, 15-2311 
number, 15-2318 
listing in articles of incorporation, 15-2329 
officers of corporation as ex officio members of board, 15-2323 
organization meeting, 15-2332 
qualifications, 15-2317 
quorum, 15-2320 
removal from office, 15-2318 
survival of remedy after dissolution, 15-2362 


156 


INDEX 


References are to Title and Section numbers 


NONPROFIT CORPORATION ACT (Continued) 
Directors (Continued) 
term of office, 15-2318 
vacancies, filling of, 15-2319 
Dissolution 
appeal from disapproval by secretary of state, 15-2388 
articles of dissolution, 15-2349 
execution, form and contents, 15-2349 
fee for filing, 15-2383 
filing with secretary of state, 15-2350 
attorney general, notice from secretary of state as to corporations subject to 
involuntary dissolution, 15-2352 
commencement of action and procedure, 15-2352 
involuntary dissolution 
grounds for, 15-2351 
liquidation—See Liquidation, below 
ee re attorney general by secretary of state of corporations subject to, 
-2352 
, venue and process, 15-2353 
survival of remedy after dissolution, 15-2362 
voluntary dissolution, 15-2345 
articles of dissolution, filing, 15-2349, 15-2350 
assets due unknown persons, deposit with state treasurer, 15-2361 
certificate of dissolution, 15-2350 
distribution of assets, 15-2346 
plan of distribution, 15-2347 
revocation of voluntary proceedings, 15-2348 
Dividends prohibited, 15-2326 
Enforcement by secretary of state, 15-2387 
cn certificates and certified copies issued by secretary of state to be received, 
15-2389 
Fees \\ 
certified copies, 15-2384 
filing documents and issuing certificates, 15-2383, 15-2384 
Foreign corporations 
actions by and against corporations, 15-2364 
failure to obtain certificate of authority, effect of, 15-2380 
service of process, 15-2372 
admission of foreign corporation, 15-2363 
annual report required, contents, 15-2381 
failure to file, penalty, 15-2385 
filing of report, 15-2382 
fee, 15-2383 
application of act, 15-2303 
articles of incorporation, amendment, filing, 15-2373 
filing fee, 15-2383 
certificate of authority 
amended certificate, requirements for securing, procedure, 15-2375 
application fee, 15-2383 
application, contents, execution, 15-2367 
filing of application, 15-2368 
failure to obtain certificate, effect, 15-2380 
fee for issuing, 15-2383 
issuance of certificate, effect, 15-2368, 15-2369 
limitations on issuance, 15-2363 
required to transact business in state, 15-2363 
revocation of certificate of authority 
appeal from secretary of state, 15-2388 
grounds, 15-2378 
issuance of certificate of revocation, 15-2379 
definition, 15-2302 
merger of foreign corporation authorized to do business in state, 15-2374 
articles of merger, fee for filing, 15-2383 
merger or consolidation with domestic corporations, 15-2343 
name of corporation 
change of name, 15-2366 
reservation of right to exclusive use, 15-2309 
restrictions on contents of name, 15-2365 
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NONPROFIT CORPORATION ACT (Continued) 


Foreign corporations (Continued) 
powers of foreign corporation, 15-2364 
registered agent required, 15-2370 
change of registered agent, 15-2371 


registered office required, 15-2370 
change of registered office, 15-2371 
service of process on foreign corporation, 15-2372 


withdrawal of foreign corporation 
application for withdrawal, contents, 15-2376 
filing fee, 15-2383 
filing of application, 15-2377 
certificate of withdrawal, requirements for, issuance, 15-2376, 15-2377 
Health service corporations, 15-2304 


Incorporation . : : 
articles of incorporation—See Articles of incorporation, above 
certificate of incorporation, 15-2330, 15-2331 


Incorporators, 15-2328 
listing in articles of incorporation, 15-2329 
organization meeting, calling of, 15-2332 
Invalidity of part of act, effect of, 15-2397 
Liquidation 
assets due unknown persons, deposit with state treasurer, 15-2361 
creditors, grounds for action for liquidation, 15-2354 
filing of claims and notice, 15-2357 


decree of dissolution 
effect of decree, 15-2359 
entry of decree by court, 15-2359 
filing of decree, 15-2360 


directors, grounds for action for liquidation, 15-2354 
discontinuance of proceedings, 15-2358 
grounds for liquidation of assets and business of corporation, 15-2354 
jurisdiction of district courts, 15-2354 
members, grounds for action for liquidation, 15-2354 
procedure 
liquidation by court, 15-2355 
voluntary dissolution, 15-2346, 15-2347 
receivers 
appointment by court, 15-2355 
authority of receivers, 15-2355 
compensation, 15-2355 
expenses, payment from assets or proceeds of sale, 15-2355 
qualifications, 15-2356 
Loans to directors and officers prohibited, 15-2327 
Members , 
classes of members, designation, election or appointment, qualifications, 15-2311 
consent to action taken without a meeting, 15-2393 
corporation may have no members, 15-2311 
definition, 15-2302 
liquidation of assets and business of corporation, grounds for action, 15-2354 
meetings 
annual meeting of members, time and place, 15-2313 
consent to action taken without a meeting, 15-2393 
quorum, 15-2316 
special meetings, 15-2313 
voting rights of members, 15-2315 
articles of incorporation to control, 15-2391 
written notice required, 15-2314 
waiver, 15-2392 - 
membership certificates, issuance by corporation, 15-2311 
nonliability for corporate obligations, 15-2311 
organization meeting, 15-2332 
survival of remedy after dissolution, 15-2362 
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NONPROFIT CORPORATION ACT (Continued) 


Merger or consolidation 
appeal from disapproval by secretary of state, 15-2388 
articles of merger or consolidation 
execution by each corporation, 15-2341 
filing in office of secretary of state, 15-2341 
fee for filing, 15-2383 
form and contents, 15-2341 


certificate of consolidation 
effect of issuance, 15-2342 
issuance by secretary of state, 15-2341 
fee, 15-2383 
certificate of merger 
effect of issuance, 15-2342 
issuance by secretary of state, 15-2341 
fee, 15-2383 
consolidation, procedure for, 15-2339 
domestic and foreign corporations, 15-2343 
Beh as pare pokation authorized to do business in state, filing of articles of merger, 
15-2374 
merger, procedure for, 15-2338 
new corporation, rights and liabilities, 15-2342 
plan for merger or consolidation 
abandonment of plan, 15-2340 
approval by members, 15-2340 


separate existence of parties to plan ceases, 15-2342 
surviving corporation, rights and liabilities, 15-2342 
reservation of right to exclusive use, 15-2307 
fee for filing application, 15-2383 
notice of transfer of reserved name, fee for filing, 15-2383 
restrictions on contents of name, 15-2307 
Officers, enumeration and general powers, 15-2323 
appointment or election, 15-2323 
ex officio members of the board of directors, 15-2323 
false statements in documents, penalty, 15-2386 
loans from corporation prohibited, 15-2327 
nonliability for corporate obligations, 15-2311 
removal from office, 15-2324 
Organization meetings, notice, 15-2332 
Powers of corporation 
general powers enumerated, 15-2305 
ultra vires as a defense, 15-2306 
unauthorized assumption of corporate powers, 15-2394 
Purposes for which organized, 15-2304 
Receivers—See Liquidation, receivers, above 
Registered agent required, 15-2308 
change of registered agent, 15-2309 
statement of change, fee for filing, 15-2383 
listing in articles of incorporation, 15-2329 
resignation of agent, 15-2309 
Registered office required, 15-2308 
change of registered office, 15-2309 
statement of change, fee for filing, 15-2383 
listing in articles of incorporation, 15-2329 
Repeal of prior acts, effect of, 15-2396 


Reports 
annual report—See Annual reports of domestic and foreign corporations, above 
forms to be prescribed by secretary of state, 15-2390 


Reservation of power to amend, repeal or modify, 15-2395 
Sale, lease, exchange, or mortgage of assets, 15-2344 


Secretary of state _ 0 
appeal from ruling or decision of secretary of state, 15-2388 
application to reserve corporate name, filing, 15-2307 
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NONPROFIT CORPORATION ACT (Continued) 


Secretary of state (Continued) 
articles of amendment 
certificate of amendment, issuance, effect, 15-2336 
filing, 15-2335 
articles of dissolution, filing, certificate, 15-2350 
articles of incorporation, filing, 15-2330 
certificate of incorporation, issuance of, 15-2330, 15-2331 
certified copies, fees for issuing, 15-2384 
change of registered office or registered agent, filing of statement, 15-2309 
evidence, certificates and certified copies issued by secretary of state to be received, 
15-2389 
fees for filing documents and issuing certificates, 15-2383, 15-2384 
foreign corporations 
certificate of authority 
amendment, procedure, 15-2375 
issuance, 15-2368, 15-2369 
revocation, 15-2378, 15-2379 
merger, filing of articles, 15-2374 
withdrawal, issuance of certificate, 15-2376, 15-2377 
forms for reports to be prescribed by secretary of state, 15-2390 
pea dissolution, notice to attorney general of corporations subject to, 
15-2352 
merger or consolidation of corporations 
articles of merger or consolidation, filing, 15-2341 
certification, effect of, 15-2341, 15-2342 
power to administer act, 15-2387 
restated articles of incorporation, certification, 15-2337 
Securities act, exempt securities, 15-2013 
Service of process on corporation, 15-2310 
foreign corporations, 15-2372 
Shares of stock prohibited, 15-2326 
Short title, 15-2301 
Ultra vires as a defense, 15-2306 
Unauthorized assumption of corporate powers, 15-2394 
Waiver of notice requirements, 15-2392 


NOTARIES PUBLIC 
Deputy registrars, service as, 23-3003 


NOTES 
See COMMERCIAL PAPER, 87A-3-101 to 87A-3-805 


NOTICES 


Certified and registered mail, 19-122 

Radio or television broadcast supplementing notice, 19-201 
copy of transcript to be retained by broadcasting station, 19-202 
proof of broadcast, 19-203 


NUISANCES 


Alcoholic beverage bottle clubs constitute, 4-173 

Buildings or land used for prostitution, gambling or narcotic drug transactions, abate- 
ment as nuisance, 94-1002 

Sanitary deficiencies in public buildings as nuisance, 69-4118 


NURSES 


Child abuse reports required, 10-901 to 10-905—See CHILDREN AND MINORS, 
Abuse of children 
Employment practices 
bargaining units, 41-2204 to 41-2207 
definitions, 41-2202 
improper employment practices, 41-2203 
injunctive and other relief, 41-2208 
purpose of act, 41-2201 
state board of health 
determination of composition of bargaining unit, 41-2204, 41-2206, 41-2207 
institution of proceedings against improper practices, 41-2208 
strikes, when unlawful, 41-2209 
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NURSES (Continued) 


License to practice nursing 
endorsement without examination of licensee of another state, 66-1228 
fees 
disposition of fees, 66-1237 
endorsement without examination, 66-1229 
practical nurse license, 66-1234 
renewal fee, 66-1236 
lapse of license by failure to renew, 66-1236 
renewal of license, fee, 66-1236 
Moneys received by board, disposition, 66-1237 
Visiting nurses, employment by local boards, 69-4512 


NURSING HOMES 


Administrators 

board of examiners, 66-3102, 66-3107 to 66-3109 

licensure, 66-3103 to 66-3105, 66-3110, 66-3111 

unlicensed administrating a misdemeanor, 66-3112 

Board of examiners, judicial review, 66-3114 
Center for the aged, 80-2501 to 80-2503—-See CENTER FOR THE AGED 
County operation of home, 16-1037 

services provided at county-operated home, 16-1038 
Fire regulations applicable, 69-1802 
Joint county institutions authorized, 16-1040 

definition of terms, 16-1039 

terms of contract between counties, 16-1041 
Lease of county property for home, 16-1036 
Long-term care facilities, 69-5201 to 69-5221—See LONG-TERM CARE FACILI- 

TIES 

Tax exemption when operated not for profit, 84-202 


O 


\ 


OBSCENE CONDUCT 
Telephone, harassment by unlawful, penalty, 94-35-221.5, 94-35-221.6 


OCCUPATIONAL DISEASE ACT 


Administration of act, 92-1302 
Aggravation of occupational disease by other disease, 92-1326 
Agreement by employee to waive compensation void, 92-1330 
American experience table of mortality, use, 92-1349 
Appeals under—See Judicial review, below 
Asbestosis included as compensable disease, 92-1304 
Attachment, compensation exempt from, 92-1329 
Attorney general, duties, 92-1343 
Attorney’s compensation, 92-1323 
Autopsy, 92-1318 
expenses, 92-1320 
Benefits 
burial expenses, 92- 1324 
compensation payable under act same as under workmen’s compensation act, 
92-1321 
Books, records and payrolls of employers to be open for inspection, 92-1358 
Burial expenses, 92-1324 | 
Claims 
filing, 92-1312 
forms, 92-1346 
time for presenting, 92-1312 
Collateral attack on orders or decisions of board prohibited, 92-1361 
Common law defenses not available, 92-1339 
Common law right of action prohibited against SanjonrE electing to come under act, 
exceptions, 92-1331 
Compensation 
amount of benefits and time period, same as workmen’s compensation act, 92-1321 
assignment, limitation, 92-1329 
date for beginning of payment of compensation under act, 92-1338 
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OCCUPATIONAL DISEASE ACT (Continued) 


Compensation (Continued) 
determination of amount of compensation and time and method of payment, 92-1336 
diminution because of payments under workmen’s compensation act, 92-1333 
exceptions, 92-1311 
exemption from attachment, garnishment and execution, 92-1329 
false representation by employee as preventing, when, 92-1342 
liability of employer for, 92-1366 
limitations, 92-1311 
methods for employers to secure compensation to their employees, 92-1334 
partial disability, no compensation for, 92-1322 
payment, 92-1311 
payments due to child under 18 years of age or incompetent, 92-1337 
persons receiving public welfare benefits not entitled to compensation, 92-1332 
vested rights in prohibited, 92-1367 
willful misconduct, self-exposure or disobedience of orders of board as precluding, 
92-1328 
Compensation plans, 92-1334 
Construction of act, 92-1368 
Costs and disbursements in proceedings and hearings, 92-1357 
Death 
autopsy, 92-1318 
expenses, 92-1320 
burial expenses, 92-1324 ; 
disease other than silicosis as cause, report of member of medical committee, 92-1317 
notice of, 92-1313 
silicosis as cause of death, report of pulmonary specialist, 92-1316 
Deduction from wages of part of premium constitutes misdemeanor, 92-1341 
Defenses not available to employer, 92-1339 
Definitions, 92-1303 
Depositions, power to take, 92-1351 
Diseases which constitute occupational diseases, enumeration, 92-1304 
District court, powers concerning enforcement of production of testimony, 92-1355 
Employees 
agreement to waive compensation or pay premium void, 92-1330 
applicants for employment who upon medical examination are found afflicted with 
occupational disease, employer not liable, when, 92-1330 
right of employee to reject provisions of act, notice of, posting, 92-1309 
Employers 
books, records and payrolls to be open to inspection, 92-1358 
compensation plan No. 1, direct payment to employee, 92-1334 
compensation plan No. 2, insuring liability, 92-1334 
compensation plan No. 3, occupational disease compensation account, 92-1334 
deducting from wages part of premium, misdemeanor, 92-1341 
liability for payment of compensation, 92-1366 
liability where person employed by successive employers, exception, 92-1310 
Evidence, certificate and certified copies as, 92-1356 
Execution, compensation exempt from, 92-1329 
Execution of process, fees, 92-1353 
Expenses, 92-1357 
False representation by employee as to prior diseases, effect, 92-1342 
Garnishment, compensation exempt from, 92-1329 
Hearings after receipt of notice and medical report, 92-1315 
Hearings and investigations, conduct of, 92-1350 
Hearings, findings and awards by board, 92-1335 
Industrial accident board 
administering oath, certifying official acts, issuing subpoenas, etc., power, 92-1354 
administration of act, 92-1302 ; 
claim forms, prescribing, 92-1346 
collateral attack on orders or decisions of prohibited, 92-1361 
determination of amount of compensation and method and time of payment, 92-1336 
hearings, findings and awards by, 92-1335 
issuance of writs and process, power, 92-1353 
jurisdiction to hear disputes and controversies, 92-1359 
members not to receive additional compensation for administering act, 92-1302 
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OCCUPATIONAL DISEASE ACT (Continued) 


Industrial accident board (Continued) 
powers necessary and convenient, authority concerning, 92-1352 
ou administer oath, issue subpoenas, compel attendance of witnesses, etc., 
presumption as to legality of rules, orders, findings, etc., 92-1360 
right to sue and be sued, 92-1344 
rules and regulations, adoption, 92-1345 
service of process on, 92-1344 
traveling expenses, 92-1302 
Information furnished to board confidential, 92-1348 
Judicial review 
appeal to district court 
appearance, 92-1364 
method of taking, 92-1362, 92-1363 
time for, 92-1362 


appeal to supreme court, 92-1365 
_ collateral attack upon orders and decisions of board prohibited, 92-1361 
jurisdiction of board to hear disputes and controversies, 92-1359 


Lump sum settlements 
exception as to amount of attorney’s compensation, 92-1323 
prohibition against, 92-1323 
Medical and hospital expenses, 92-1325 
Medical examination 
cost, payment, 92-1320 
periodic medical examination, 92-1319 
procedure, 92-1315 
re-examination, 92-1315 
report, 92-1315 
Medical panel 
appointment, 92- 1314 
composition, 92-1314 
medical association, certifying nominees, 92-1314 
Notice of disability or death, time for giving, 92-1313 
Notice of employee’s right to reject provisions of act, posting of, 92-1309 
Occupational disease compensation account, 92-1334 
Occupational diseases 
aggravation by other disease, 92-1326 
arising out of employment, when, 92-1305 
enumeration, 92-1304 
Partial disability, no compensation for, 92-1322 
Bees due to child under 18 or to person adjudged incompetent, method of making, 
92-133 
Periodic medical examinations, 92-1319 
Persons receiving benefits under public welfare act not entitled to compensation bene- 
fits, 92-1332 
Persons subject to act, 92-1307 
Preventive measures, 69- 4201 to 69-4205—See INDUSTRIAL HYGIENE 
Radiation sickness, time for filing notice of claim, 92-1311, 92-1313 
Regular employees, 92-1306 
Rights to compensation under act exclusive remedy, when, 92-1308 
Short title, 92-1301 
Silicosis as cause of death, report of pulmonary specialist, 92-1316 
Silicosis with complication of tuberculosis, 92-1327 
Subcontractors, 92-1306 
Successive employers, 92-1310 
Violation of act, penalties, 92-1340 
Willful misconduct, willful self-exposure or disobedience precludes compensation, 
92-1328 
Witnesses before board, fees and mileage, 92-1354 


OIL AND GAS 


Assessinents against operators and producers, disposition of moneys, 60-145 
EKarmarked revenue fund, deposits and use of fund, 60-145 
Federal lands, royalties used for school equalization aid, 75-3613 
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OIL AND GAS (Continued) 


Lien on well, priority and filing of statement, 45-1003 

Operation as a unit of one or more pools or parts thereof in a field, 60-131.1 to 60- 
18113 

hearing and orders of conservation commission, 60-131.1 to 60-131.7 

Petroleum field station at Billings, transfer to commission, 60-147 

Real estate brokers’ license act inapplicable to dealings in mineral interest, 66-1926 

Report of conservation commission to governor, 60-127 

Review of orders of conservation commission, application of rules of civil procedure, 
M. R. Civ. P., Rule 81(a), Table A 


OPERATORS’ AND CHAUFFEURS’ LICENSES 


Agents for issuance of licenses, 31-135 
Driver education courses, issuance of license after completion of course, 31-127 
Driving under influence, mandatory suspension or revocation, 31-149 
Expiration date of license, 31-135 
Fee payable for license, 31-135 
Forfeiture of bail on motor vehicle offense, return of license to board, 31-145 
revocation of license, 31-146 
Interstate compact, text and enactment, 31-163 
governor designated as executive head, 31-166 
highway patrol board designated as licensing authority, 31-164 
judicial review of actions pursuant to compact, 31-169 
offenses furnishing grounds for suspension or revocation of license, 31-168 
reimbursement of compact administrator, 31-165 
report to highway patrol of suspension or revocation of license, 31-167 
Issuance of license, 31-135 
Person holding chauffeur’s license not to have operator’s license, 31-125 
Photograph to be included in license, 31-135 
Possession of more than one license prohibited, 31-135 
Probationary licenses, issuance, 31-147 
Provisional license, designation and suspension, 31-135 
Revocation or suspension, child under 18 unlawfully operating motor vehicle, 32-21-163 
Surrender of foreign license on licensing in Montana, 31-125 
Testing of applicants for renewal, 31-135 


OPTOMETRY 


Attorney general to represent board in supreme court, 66-1315 
Biennial report of board of examiners, 66-1311 
Compensation of examiners, 66-1311 
Corporations for practice, 15-2101 to 15-2116—See PROFESSIONAL SERVICE 
CORPORATIONS 
Disability insurance, freedom of choosing physician, 40-4108, 40-4109 
Fee for renewal of registration, 66-1307 
Public agencies, acceptance of services of licensed optometrist, 66-1317 
Renewal of registration, 66-1307 
Violations 
injunction on relation of board of examiners, 66-1302 
penalty for, 66-1314 
prosecution of, 66-1315 


ORDERS 


Application for order to be by motion, M. R. Civ. P., Rule 7(b) 

Exceptions to orders of court unnecessary, M. R. Civ. P., Rule 46 

Mistaken order, grounds and procedure for relief from, M. R. Civ. P., Rule 60 

Pre-trial conference, order issued after, M. R. Civ. P., Rule 16 

ean. for enforcement for and against persons not parties, M. R. ‘Civ. P., 
ule 

Service on parties, when required, M. R. Civ. P., Rule 5(a) 


OSTEOPATHY 


Compensation of board members, 66-1410 
Corporations for practice, 15-2101 to 15-2116—See PROFESSIONAL SERVICE 
CORPORATIONS 


Disability insurance, freedom of choosing physician under oisability insurance, 40-4108, 


40-4109 
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PATHY (Continued) 


Fees received by board, deposit and use, 66- 1410 


License, i 


issuance after examination, 66-1405 


Report by board to governor, 66-1410 


OUTDOOR RECREATIONAL RESOURCES 

Advisory and planning committee, composition and functions, 62-404 

Fish and game commission as agent to implement federal act, 62-402 
powers of commission, 62-403 


Purpose 


of act, 62-401 


PAINTS AND PAINT PRODUCTS 
Analysis, 3-1514 

Contents of label, 3-1510 

County attorney, duties, 3-1515 

Enforcement of regulatory act, 3-1513 
Intrastate transactions, application of act, 3-1510 
Labeling requirements, 3-1510 

Laboratory for analysis, 3-1514 


Penalty 


for violations, 3-1511 


Possession of improperly labeled products as prima facie evidence, 3-1512 
PARDONS 


See 


PROBATION, PAROLE AND CLEMENCY 


PARKING FACILITIES 


Off-street parking facilities in cities 
improvement districts, authority to create, 11-2201 


PARKS 


assessments and bonds, 11-2214.2 

bonds, authority of district to issue, 11-2214.1 

leasing of real property, 11-2214.4 

payment of assessments, 11-2214.3 

resolution of intention, publication and adoption, 11-2214.5 


Counties 
board of park commissioners 


acceptance of federal aid, 16-4807 
accounts and records, 16-4801 
commissioners, qualifications and terms, 16-4801, 16-4804 
compensation of commissioners, 16-4804 
execution of contracts, 16-4804 
failure of commissioner to attend meetings, vacancy in office, 16-4804 
funds, receipt and disbursement, 16-4803 
auditing and allowance of claims, 16-4805 
interest of commissioner in contracts of board prohibited, 16-4804 
meetings, 16-4801, 16-4804 
minute book, record of proceedings, 16-4801 
notice of special meetings, 16-4804 
officers of the board, duties, 16-4801 
powers and duties of board, 16-4802 
quorum for the transaction of business, 16-4804 
vacancies on board, filling of, 16-4804 


claims against county, allowance, 16-4805 

county land donated for park purposes, 16-1131 
discrimination in employment prohibited, 16-4806 
federal aid, conditions, 16-4807 

park fund, separate fund in county treasury, 16-4803 
restricted liability for expenditures, 16-4803 


Gasoline 


tax moneys allocated for park improvement, 32-2601 


Open-space land, 62-601 to 62-609 
acquisition and designation of land, 62-604 
comprehensive planning, commission authorized, 62-607 
conversion or diversion of open-space land, 62-605 
powers of public bodies, 62-606 
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PARKS (Continued) 


Outdoor recreational resources, development, 62-401 to 62-404—See OUTDOOR 
RECREATIONAL RESOURCES 


State parks 
fees and charges, disposition and use, 62- 305 
fish and game commission vested with control, 62-301 
powers and duties enumerated, 62-304 


injury to park property, penalty, 62-314 

scientific and recreational park, establishment authorized, 62-310 
rules and regulations, 62-311 

violation of rules and regulations, penalty, 62-314 


PARTIES 


Administrators need not join beneficiaries as parties, M. R. Civ. P., Rule 17(a) 
Assignee of claim as plaintiff, defenses available against, 93-2802 
Capacity to sue or be sued determined by statute, M. R. Civ. P., Rule 17(b) 
Class actions, M. R..Civ. P., Rule 23(a) 
Counterclaim requiring addition of parties, M. R. Civ. P., Rule 13(h) 
Cross-claim requiring addition of parties, M. R. Civ. P., Rule 13(h) 
Death of party, substitution of representative, M. R. Civ. P., Rule 25(a) 
Executor need not join beneficiaries as parties, M. R. Civ. P., Rule 17(a) 
Guardians need not join wards as parties, M. R. Civ. P., Rule 17(a) 
Incompetent persons, representation in actions, M. R. Civ. P., Rule 17(c) 

substitution of guardian in pending action, M. R. Civ. P., "Rule 25(b) 
Interpleader by joinder or substitution, M. R. Civ. P., Rule 22 
Interrogatories to parties, M. R. Civ. P., Rule 33 
Intervention, M. R. Civ. P., Rule 24 
Joinder of parties 

form for allegation of reason for omission of necessary party, M. R. Civ. P., 

Appendix of Forms, Form 22 

interpleader, M. R. Civ. P., Rule 22(a) 

misjoinder, effect and correction, M. R. Civ. P., Rule 21 

nonjoinder, effect and correction, M. R. Civ. P., Rule 21 

permissive joinder, M. R. Civ. P., Rule 20(a) 

required joinder, effect of failure to join, M. R. Civ. P., Rule 19 

separation of trials, M. R. Civ. P., Rule 20(b) 


Minors, representation in actions, M. R. Civ. P., Rule 17(c) 
Mortgage foreclosure, necessary parties to, 93-6001 
Motion on failure to join indispensable party, M. R. Civ. P., Rule 12(b) 
Part of defendants served, proceeding against, M. R. Civ. P., Rule 4 D(10) 
Physical and mental examinations, compelling submission, M. R. Civ. P., Rule 35 
Public officers, substitution of successor, M. R. Civ. P., Rule 25(d) 
Real party in interest, action to be prosecuted in name of, M. R. Civ. P., Rule 17(a) 
State bringing action ‘for use or benefit of another, M. R. Civ. P., Rule 17(a) 
Substitution of parties, M. R. Civ. P., Rule 25 

interpleader, substitution by, M. se Civ. P., Rule 22(b) 
Third-party practice, M. R. Civ. P., Rule 14 
Transfer of interest, substitution of successor, M. R. Civ. P., Rule 25(c) 
Trustee need not join beneficiaries as parties, M. R. Civ. P., Rule 17(a) 
Unauthorized insurers, actions by prohibited, 40-3402 


PARTITION 
Personal property 
county in which action to be brought, 93-6301.1 


partition or sale authorized, 93-6301.1 
procedure, 93-6301.2 


Rules of civil procedure, application to proceedings, M. R. Civ. P., Rule 81(a), Table A 


PARTNERSHIPS 


Execution against partnership interest, 93-5811 
Service of process on partnerships, M. R. Civ. P., Rule 4 D(2) 


PAWNBROKERS AND JUNK DEALERS 
Secured transactions, application of law to, 87A-9-203 
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PAYMENT 
Affirmative defense, M. R. Civ. P., Rule 8(c) 


PEACE OFFICERS 


Arrests, 95-608—See ARRESTS, Peace officer 

Criminal investigator, position within office of attorney general, 82-414 to 82-420—See 
CRIMINAL INVESTIGATOR 

Definition, Code of Criminal Procedure, 95-210 

Fish and game laws, enforcement by officers, 26-114 

Law enforcement academy, 75-5201 to 75-5208—See COLLEGES AND UNIVERSI- 
TIES, Law enforcement academy 

Qualifications of, 16-3705 

ixeports of accidents investigated, 32-1208 

Roadblocks, arrests at, 95-618 

Teletypewriter communications system, 82-3901 to 82-3906—See LAW ENFORCE- 
MENT TELETYPEWRITER COMMUNICATIONS 


PERISHABLE PROPERTY 
Carrier may sell, when, 8-819 


PETROLEUM PRODUCTS 


Adulterated or misbranded products, sale prohibited, 60-205 
Calibration of tanks and measuring devices, 60-229 

liquefied petroleum dispensing devices, 60-230 

temperature correction required, 60-231 

penalty for violations of act, 60-233 

rules and regulations of state sealer, 60-232 
; standards promulgated by state sealer, 60-232 

“Commissioner” defined, 60-203.1 

Dealer’s license required to do business, 60-224 

application for license, 60-224 

definition of terms, 60-223 

delinquent renewal fee, 60-228 

expiration and renewal of licenses, 60-228 

meter license fees, 60-227 

penalty for unlicensed operation, 60-233 

place of business license fee, 60-225 

pump license fees, 60-226 

rules and regulations for enforcement, 60-232 

sealing of equipment where fee not paid, 60-228 

seizure and confiscation of property of unlicensed dealer, 60-224 

tank license fees, 60-228 
Enforcement of chapter by commissioner of agriculture, 60-203.2 
Inspections and tests by commissioner, 60-211 

obstruction of entry or inspection prohibited, 60-217 

samples furnished by dealers, 60-212 

samples furnished by users, 60-217 
‘Rules and regulations for interpretation of chapter, 60-203.2 

_ state sealer to regulate dealers, tanks and measuring devices, 60-232 
Standards of quality, strength and purity, determination and promulgation by com- 
missioner, 60-203.3 

Substandard products, sale prohibited, 60-205 


PHARMACIES 


Alcoholic beverages, possession and sale by druggist, 4-134 
Labeling of prescriptions, 66-1523 
State board of pharmacy 
biennial report to governor, 66-1504 
designation of dangerous drugs, 66-1504.1 
fees and fines received by board, deposit and use, 66-1527 
review of orders, application of rules of civil procedure, M. R. Civ. P., Rule 81(a) 
Table A 


PHOTOGRAPHY 
License fund abolished, 79-416 
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PHYSICAL THERAPY 


Application for examination, contents and filing, 66-2503 
Certificate, issuance to licensed therapist, 66-2507 
Citation of practice act, 66-2517 
Definition of terms used in practice act, 66-2501 
Examination of applicants for license 
application for examination, 66-2503 
conduct of examination, 66-2506 
fee for examination, 66-2503 
repeat examination after failure to pass, 66-2503 
scope of examination, 66-2506 
Exemption from practice act for other professions, 66-2513 
Expiration and extension of licenses, 66-2508 
Investigation and report of violations, 66-2515 
Licensed therapist from other states, licensing, 66-2505 
List of licensed therapists, publication and distribution, 66-2514 
Oath or fraudulent representation to obtain license, misdemeanor, 66-2512 
Penalties for violations, 66-2516 
Practice of medical profession by therapist not authorized, 66-2513 
Previously practicing therapists, licensing, 66-2504 
Qualifications of licensees to practice, 66-2502 
Refusal to issue or renew license, grounds, 66-2509 
Register of licensed persons kept by board, 66-2514 
Rules to carry practice act into effect, adoption by board, 66-2514 
Temporary licenses, issuance and duration, 66-2510 
Unauthorized representation as licensed therapist, misdemeanor, 66-2511 


PHYSICIANS AND SURGEONS 


Alcoholic beverages, prescription and administration by physician, 4-136 
Appeal from board, application of rules of civil procedure, M. R. Civ. P., Rule 81(a), 
Table A 
Autopsies ordered by coroner, liability of physician limited, 95-813 
Child abuse reports, 10-901 to 10-905—See CHILDREN AND MINORS, Abuse of 
children 
Consent by minors to medical or surgical care, 69-6101 to 69-6105—See CHILDREN 
AND MINORS 
Corporations for practice, 15-2101 to 15-2116—See PROFESSIONAL SERVICE 
CORPORATIONS 
Disability insurance, freedom of choosing physician, 40-4108, 40-4109 
Emergency care at scene of accident, restriction on liability for, 17-410 
Medical Practice Act 
board of medical examiners, 66-1013 to 66-1020 
certificates, 66-1021 to 66-1024 
disciplinary proceedings, 66-1038 to 66-1040 
licensure 
application, 66-1032 
examination, 66-1033 
fee, 66-1031 
issuance, validation and refusal of licenses, 66-1034 to 66-1036 
qualifications, 66-1025 to 66-1027 
practice of medicine defined, exemption, 66-1012 
unlawful practice a misdemeanor, 66-1041 
unprofessional conduct, 66-1037 
Occupational disease reports, contents and filing, 69-4204 
Optometry regulatory act not applicable to, 66-1316 
Venereal disease report required, 69-4604 
exposure of other persons to be reported, 69-4607 


PINE HILLS SCHOOL 
See STATE INSTITUTIONS, Juvenile facilities, 80-2202 et seq. 


PIPELINES 


Attorney general to enforce provisions of act, 8-202 
Common carriers defined, 8-201 
Connections and interchange facilities, power of board to require, 8-205 
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PIPELINES (Continued) 

Discrimination prohibited, 8-207, 8-210 

Financing statements of utility, contents and place of filing, 87 A-9-302.2 
definition of terms, 87A-9-302.1 
Uniform Commercial Code, application, 87 A-9-302.3 

Investigatory powers of board, 8-206 

Irrigation and drainage pipelines, taxability, 84-206 

Lien on pipeline, priority and filing of statement, 45-1003 

Public utility, status of pipelines as, 8-202 


Rate regulation 
discrimination prohibited, 8-207 
hearings and complaints, 8-204 
publication of tariffs, 8-206 


Records of carriers, investigation by board, 8-206 
Reports required of carriers, 8-206 


PLANNING AND ECONOMIC DEVELOPMENT 


Administrators of sections of department, appointment of personnel, 82-3707 
Citation of act, 82-3701 
Commission, 82-3703 
expenses of members, 82-3703 
members of commission, 82-3703 
terms of members, 82-3703 
vice-chairman, secretary, and other officers, 82-3703 
Contracts and agreements for projects and programs, 82-3706 
Co-operation with other agencies, 82-3706 
Department of planning and economic development, 82-3703 
executive head of department, appointment, compensation, 82-3704 
; functions of department, 82-3705 
Necessity and public policy, declaration of, 82-3702 
Planning board abolished, transfer of records, property and moneys, 82-3709 


PLANNING AND ZONING 


Act not to prevent recovery and use of mineral, forest or agricultural resources, 11-3853 
Appropriations for expenses of planning board, 11-3825 
City-county board 
advisory function, 11-3801 
apportionment of expenses between governmental units, 11-3825 
budget of board, 11-3824 
composition of board, 11-3810 
jurisdictional area, definition and establishment, 11-3830 
projects outside area, power to plan, 11-3830.1 
zoning districts within jurisdictional area, 16-4703 
powers of board, 11-3824 
property, power to accept, hold and use, 11-3827 
purpose of creation, 11-3801 
qualifications of citizen members, 11-3812 
quorum of board, 11-3818 
recommendations to county commissioners, 16-4702 
removal of citizen member from office, 11-3813 
reports of board, 11-3824 
terms of office of members, 11-3810 
travel expenses to attend regional or national conferences, 11-3820 
zoning commission, board functioning as, 11-3828 
county zoning commission, acting as, 16-4702 
City planning board 
advisory function, 11-3801 
composition, 11-3804 
property, power to accept, hold and use, 11-3827 
purpose of creation, 11-3801 
qualifications of citizen members, 11-3808 
County zoning districts 
actions to enforce zoning regulations, 16-4707 
adoption of resolution creating district and establishing regulations, 16- 4705 
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PLANNING AND ZONING (Continued) 


County zoning districts (Continued) 
board of adjustment, establishment, powers, and procedure, 16-4706 
comprehensive development plan to be used, 16-4704 
continuation of nonconforming uses, 16- 4709 
enforcing officers, appointment and powers, 16-4708 
establishment of districts authorized, 16-4703 
factors considered in making regulation, 16-4704 
hearings on proposed district and regulations, 16-4705 
judicial review of actions by board of adjustment, 16-4706 
natural resources to be protected, 16-4710 
permits for location or conformance, issuance and fees, 16-4708 
power of commissioners to adopt regulation, 16-4701 
procedure for adoption of regulations and boundaries, 16-4705 
property, power of board to accept, hold and use, 11-3827 
publication of intention to create district, 16-4705 
purpose of act, 16-4701 
recommendations by city-county planning board, 16-4702 
resolution of intention to create district, 16-4705 
uniformity of regulation within district, 16-4703 
uses regulated within district, 16-4703 
violations of act or resolution, penalty, 16-4707 

Definition of terms in planning board law, 11-3803 

Industrial development projects, 11-4101 to 11-4110—See INDUSTRIAL DEVELOP- 

MENT 

Master plan 
adoption of plan by governing bodies, 11-3840 
adoption of plan by planning board, 11-3834 
contents of plan, 11-3831 
definition, 11-3803 
governing bodies’ action on plan, 11-3840 
hearing prior to adoption of plan, 11-3833 
policies to be embodied in plan, 11-3828 


Open-space land, 62-601 to 62-609—See PARKS 

Ordinances and resolutions 
recommendations of planning board to governing bodies, 11-3834 
subdivision plats, requiring conformity to master plan, 11-3842 
validation of prior actions, 11-3855 


Planning districts, creation by county commissioners authorized, 11-3825 
Subdivision plats 
application for approval for plat, 11-3843 
conformity to master plan, ordinance requiring, 11-3842 
factors considered by planning board in acting on application, 11-3844 
fees payable with application, 11-3847 
filing and recording of plat ineffective unless approved by city council, 11-3848 
hearing by planning board, 11-3843 
judicial review of city council action, 11-3851 
procedural regulations of planning board, 11-3845 
recommendations of planning board for approval or disapproval, 11- 3846 
Submission of urban renewal plan to commission, 11-3906 
Tax levy for planning board purposes, 11-3825 
Validation of prior ordinances, rules and regulations, 11-3855 


PLANNING BOARD, STATE 


State planning board abolished, transfer of records, property and mioneys to planning 
and economic development commission, 82-3709 


PLEADINGS 

Accord and satisfaction as affirmative defense, M. R. Civ. P., Rule 8(c) 
Adoption by reference, M. R. Civ. P., Rule 10(c) 

Affirmative defenses, setting forth in pleadings, M. R. Civ. P., Rule 8(c) 
Alternative pleadings permitted, M. R. Civ. P., Rule 8(e) 

Ambiguity, motion for more definite statement, Macht Civye Porkiule.d2(e) 
Amendments of pleadings, M. R. Civ. P., Rule ‘15 
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PLEADINGS (Continued) 


Appearance, filing of answer constituting, 93-8505 
Arbitration and award as affirmative defense, M. R. Civ. P., Rule 8(c) 
Assumption of risk as affirmative defense, M. R. Civ. P., Rule 8(c) 
Capacity to sue or be sued, absence raised by negative pleadings, M. R. Civ. P., 
Rule 9(a) 
Caption, content, M. R. Civ. P., Rule 10(a) 
Claims for relief, contents, M. R. Civ. P., Rule 8(a) 
Conciseness required, M. R: Civ. P., Rule 8(e) 
Conditions precedent, general averment of performance permitted, M. R. Civ. P., 
Rule 9(c) 
Consideration, failure as affirmative defense, M. R. Civ. P., Rule 8(c) 
Contributory negligence as affirmative defense, M. R. Civ. P., Rule 8(c) 
Counterclaims, M. R. Civ. P., Rule 13(a) to (f) 
Criminal cases—See CRIMINAL PROCEDURE 
arraignment of defendant, 95-1601 to 95-1608 
charging an offense, 95-1501 to 95-1506 
guilty plea, when accepted, 95-1902 
justices’ courts and police courts, 95-2004 
pretrial motions, 95-1701 to 95-1710 


Cross-claims; Ma-R. Giy2P., Rule 13(g) 

Damages, specific statement of special damage required, M. R. Civ. P., Rule 9(g) 

Defenses, form of stating, M. R. Civ. P., Rule 8(c) 

Defenses required to be made by responsive pleadings, M. R. Civ. P., Rule 12(b) 

Demutrrers abolished in civil proceedings, M. R. Civ. P., Rule 7(c) 

Denials, form of stating, M. R. Civ. P., Rule 8(b) 

Directness required, M. R. Civ. P., Rule 8(e) 

Discharge in bankruptcy as affirmative defense, M. R. Civ. P., Rule 8(c) 

Duress as affirmative defense, M. R. Civ. P., Rule 8(c) 

Enumeration of pleadings allowed in civil cases, M. R. Civ. P., Rule 7(a) 

Estoppel as affirmative defense, M. R. Civ. P., Rule 8(c) 

Exceptions for insufficiency abolished in civil proceedings, M. R. Civ. P., Rule 7(c) 

Exhibits as parts of pleading, M. R. Civ. P., Rule 10(c) 

Failure to deny, effect, M. R. Civ. P., Rule 8(d) 

Fellow servant rule as affirmative defense, M. R. Civ. P., Rule 8(c) 

Filing with court required, M. R. Civ. P., Rule 5(d) 

Form of pleading, M. R. Civ. P., Rule 10 

Forms suggested by rules, M. R. Civ. P., Appendix of Forms, Forms 2 to 14, 16, 17 

Fraud as affirmative defense, M. R. Civ. P., Rule 8(c) 

circumstances to be stated with particularity, M. R. Civ. P., Rule 9(b) 

General denial permitted, M. R. Civ. P., Rule 8(b) 

Illegality as affirmative defense, M. R. Civ. P., Rule 8(c) 

Inconsistent pleadings permitted, M. R. Civ. P., Rule 8(e) 

Intent, general averment permitted, M. R. Civ. P., Rule 9(b) 

Judgment on pleadings, motion for, M. R. Civ. P., Rule 12(c) 

Judgments, manner of pleading, M. R. Civ. P., Rule 9(e) 

Justices’ courts, 93-6802.1, 93-6802.2 

. Knowledge, general averment permitted, M. R. Civ. P., Rule 9(b) 

Laches as affirmative defense, M. R. Civ. P., Rule 8(c) 

License as affirmative defense, M. R. Civ. P., Rule 8(c) 

Malice, general averment permitted, M. R. Civ. P., Rule 9(b) 

Mistake as defense, circumstances to be stated with particularity, M. R. Civ. P., 
Rule 9(b) 

Names of parties, when included, M. R. Civ. P., Rule 10(a) 

Official documents or acts, averment as to compliance with law, M. R. Civ. P., 
Rule 9(d) 

Ordinances, manner of pleading, M. R. Civ. P., Rule 9(d) 

Paragraphing and numbering, M. R. Civ. P., Rule 10(b) 

Payment as affirmative defense, M. R. Civ. P., Rule 8(c) 

Place, materiality of averments as to, M. R. Civ. P., Rule 9(f) 

Pre-trial conference, consideration in, M. R. Civ. P., Rule 16 

Regulations, manner of pleading, M. R. Civ. P., Rule 9(d) 

Release as affirmative defense, M. R. Civ. P., Rule 8(c) 

Res judicata as affirmative defense, M. R. Civ. P., Rule 8(c) 

Separation of claims and defenses, M. R. Civ. P., Rule 10(b) 
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PLEADINGS (Continued) 

Service on parties, when required, M. R. Civ. P., Rule 5(a) 

Signature by attorney, M. R. Civ. P., Rule 11 

Special damage, specific statement of items required, M. R. Civ. P., Rule 9(g) 
Statute of frauds as affirmative defense, M. R. Civ. P., Rule 8(c) 

Statute of limitations as affirmative defense, M. R. Civ. P., Rule 8(c) 
Statutes, manner of pleading, M. R. Civ. P., Rule 9(d) 

Striking pleadings or matter therein, motion for, M. R. Civ. P., Rule 12(£) 
Substantial justice, pleadings construed to effect, M. R. Civ. P., Rule &(f) 
Supplemental pleadings, M. R. Civ. P., Rule 15(d) 

Third-party practice, M. R. Civ. P., Rule 14 

Time allowed for responsive pleadings, M. R. Civ. P., Rule 12(a) 

Time, materiality of averments as to, M. R. Civ. P., Rule 9(f) 

Variance of proof, amendment of pleadings, M. R. Civ. P., Rule 15(b) 
Verification of pleading, form and persons by whom made, 93-3702 
Waiver as affirmative defense, M. R. Civ. P., Rule 8(c) 

Waiver of defenses by failure to plead, M. R. Civ. P., Rule 12(h) 


PLEDGES 
See SECURED TRANSACTIONS, 87A-9-101 to 87A-9-507 
Definition of term, 19-103 


PLUMBERS 
Act not to require employment of licensed plumbers, 66-2415 


Board of plumbing examiners 
appointment of members, 66-2403 
duties, 66-2403 
members, 66-2403 
term of members, 66-2403 
Declaration of public interest, 66-2412 
Fee on fixtures installed by plumbers, 66-2427 
Licensing 
bond required of master plumber, 66-2405 
examination of licensees, 66-2402 
experience required of licensees, 66-2402 
fees received for licenses, deposit and use, 66-2407 
required when working in city or town unless excused by governing body, 66-2401 
Minimum standards 
exceptions from act, 66-2426 
inferior installations, restraining, 66-2417 
municipal ordinances, power to adopt rules and regulations, 66-2424 
prescribing, 66-2416 
revocation or suspension of license for work below minimum, 66-2419 
hearing, 66-2422 
initiation, 66-2420 
judicial review, 66-2423 
procedure, 66-2420 
process, service, 66-2421 
state plumbing code, adoption, 66-2416 
effective date, 66-2425 
State plumbing board 
board of plumbing examiners constitutes, 66-2413 
chairman, 66-2414 
employees, 66-2414 
rules and regulations, 66-2414 


POISONS 


Insecticides, fungicides and rodenticides, definitions, 27-202 
Warranty accompanying manufacture or sale of economic poison, 27-203 


POLICE COURTS 


Criminal cases, proceedings, 95-2001 to 95-2009—See CRIMINAL PROCEDURE, 
Police courts 
Criminal jurisdiction, 95-303 
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POLICE COURTS (Continued) 

Disqualification of judge, requirements and procedure, 95-1709 

Fines for city ordinance violations tried on appeal, disposition of, 95-2008.1 
Judges, salaries, 11-726 


POST-ENEMY-ATTACK PROVISIONS 

Continuity in government, V, 46; 82-3801 to 82-3809—See WAR, Continuity in 
government 

Resource management, 77-1501 to 77-1508—See WAR, Resource management 


POTATOES 
Grading of potatoes, 3-1404 


POULTRY 


Advisory board, appointment, 3-2201 

members serve without compensation, 3-2203 
Breeding plan of accreditation and certification, 3-2204 
Cancellation of certificates of accreditation or certification, 3-2211 
Cancellation or refusal of license, procedure required, 3-2204 
Definitions of terms, 3-2202 
Fees collected, disposition, 3-2207 
Improvement board abolished, 3-2201.1 
Inspection plans, formulation, 3-2204 
Labeling of products required, 3-2209 
License required for hatchery, 3-2205 
Powers and duties of commissioner of agriculture, 3-2201 
Violations of law as misdemeanor, 3-2212 


POVERTY RELIEF 


ate PUBLIC WELFARE, Economic opportunity and poverty relief, 71-1601 to 
1-1604 


PRELIMINARY EXAMINATION 
See CRIMINAL PROCEDURE, Preliminary examination, 95-1201 to 95-1204 


PRESUMPTION 


Legality of rules, orders, findings, etc., of industrial accident board under occupa- 
tional disease act, 92-1360 


PRETRIAL CONFERENCE 
Conduct and scope of conference, M. R. Civ. P., Rule 16 


PRETRIAL MOTIONS 


Criminal procedure, 95-1701 to 95-1710—See CRIMINAL PROCEDURE, Pretrial 
motions 


PRINCIPAL AND INCOME ACT 
Act to govern ascertainment of principal and income and apportionment of receipts 
- and expenses, 67-1902 
Animals, offspring of, 67-1908 
Application to estates created after effective date, 67-1916 
Bonds or obligations, 67-1906 
Business, operation of, 67-1907 
Coverage of act, 67-1902 
Death of tenant between payment dates, apportionment, 67-1904 
Definitions, 67-1901 
Delayed income, 67-1911 
Depletion of property, 67-1910 
Expenses 
apportionment, 67-1912 
expenses where no trust created, 67-1913 
improvement, 67-1913 
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PRINCIPAL AND INCOME ACT (Continued) 


Income 
corporate dividends, when, 67-1905 
definition, 67-1901 
receipts constitute, 67-1903 


Interpretation of act, uniformity, 67-1914 
Natural resources, 67-1909 
Net profits derived from operation of business, 67-1907 
Offspring of animals, 67-1908 
Principal 
change in form of investment of unprofitable principals, 67-1911 
corporate dividends, when, 67-1905 
definition, 67-1901 
loss or gain on sale of bonds or obligations, 67-1906 
property subject to depletion, 67-1910 
receipts constitute, 67-1903 


“Remainderman” defined, 67-1901 
Severance of natural resources, 67-1909 
Short title of act, 67-1915 

Stock dividends, 67-1905 

“Tenant” defined, 67-1901 

“Trustee” defined, 67-1901 

Uniform principal and income act, 67-1915 


PRINTING 
County printing, 16-1225 to 16-1233— See COUNTIES, Printing 
Definition, 19-103.1 
State printing 
certification of printer as to prices and rates, 82-1152 
claim for printing, approval by state controller, 82-1910 
penalty for violations of act, 82-1138 
preference to Montana printers, 82-1137 
union label required, exceptions, 82-1137 
wages and working conditions required of contractors, 82-1137 


PRISONS AND PRISONERS 


Escape from prison, venue of prosecution, 95-409 
Inmates of state prison, use of state correspondence school, 75-2006 
Interstate agreement on detainers, text and enactment, 94-1101-1 
co-operation of public agencies in enforcement, 94-1101-3 
co-ordinator of agreement, appointment and duties, 94-1101-6 
delivery of prisoner by institution on detainer, 94-1101-5 
district courts to function under agreement, 94-1101-2 
escape from custody on detainer, penalty, 94-1101-4 


Medical expense for jail prisoners, reimbursement of sheriff, 16-2818 
Post-conviction hearing, 95-2601 to 95-2608—See CRIMINAL ee Post- 
conviction hearing 
Prisoner furlough program 
administrative rules, 95-2223 
agent, employee or involuntary servant, prisoner not considered as, 95-2224 
application by prisoner, 95-2220 
consideration, 95-2221 
cancellation and revocation of furlough, 95-2226 
co-operation by state agencies, 95-2223 
definitions, 95-2218 
earnings of prisoner, 95-2222 
furlough plan, 95-2221 
parole eligibility unaffected, 95-2225 
privileges under, 95-2219 
purpose and intent, 95-2217 - 
sheriff’s consent, no prisoner to be released without, 95-2221 
sheriff’s responsibili ty for prisoner, 95-2226 
warden to establish, 95-2219 
Review of legal sentences, review division of supreme court, 95-2501 to 95-2504 
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PRISONS AND PRISONERS (Continued) 


Sentence and judgment, 95-2201 to 95-2216; 95-2301 to 95-2312—See CRIMINAL 
PROCEDURE, Sentence and judgment 


State prison 
contracts for confinement of inmates in other institutions, 80-1907 
criminal identification bureau, 80-2001 to 80-2006—See BUREAU OF CRIMINAL 
IDENTIFICATION AND INVESTIGATION 
death of prisoner, payment of inquest costs, 16-3410 
discharge of prisoner, clothing and money furnished, 80-1906 
good time allowance for inmates, 80-1905 
hours of work for employees of prison, 80-1903 
industrial activities permitted, 80-1501 to 80-1503—See STATE INSTITUTIONS, 
Industrial activities permitted 
intensive rehabilitation center, 80-1909 to 80-1911 
location of prison, 80-1901 
management and control of prison, 80-1401 to 80-1409—See STATE INSTITU- 
TIONS, Department of institutions 
_ punishment of inmates, restrictions on, 80-1904 
purpose of prison, 80-1901 
state hospital, commitment and temporary transfer of inmate to, 80-1908 
transfer of prisoners under 21 to department of institutions, 80-2210 
warden, qualifications, 80-1902 
weapons, possession by prisoner, penalty, 94-3527.1 
Venereal disease, examination and treatment of prisoners for, 69-4606 
Western Interstate Corrections Compact, 95-2308 to 95-2312 
Work release program, 95-2216 


PRIVACY RIGHTS 


Recording of conversation without knowledge of parties as misdemeanor, 94-35-274 
exemptions from general prohibition, 94-35-275 


PRIVIES 
Cleaning of privies, 69-5401 to 69-5408—See SANITARY LICENSEES 


PROBATE PROCEEDINGS 


Discovery procedures applicable, M. R. Civ. P., Rule 1 
Rules of civil procedure, application to probate proceedings, M. R. Civ. P., Rule 81 (a), 
Table A 


PROBATION, PAROLE AND CLEMENCY 


Board of pardons 
biennial report to governor, 94-9824 
court to transmit statistical data following sentence and judgment, 95-2210 
expenses of board, payment and reimbursement, 94-9826 
officers and employees of board, employment and compensation, 94-9825 
Criminal procedure, sentence and judgment, 95-2201 to 95-2216—See CRIMINAL 
PROCEDURE, Sentence and judgment 
Director, appointment and compensation, 94-9825 
Juvenile probation officers, travel expenses, reimbursement for, 10-622 


PROCESS 


Amendment of process, when permitted, M. R. Civ. P., Rule 4 D(7) 

Criminal procedure, summons, definition, issuance, form and service, failure to appear, 
95-601, 95-612, 95-613 

Motion to raise question of insufficiency, M. R. Civ. P., Rule 12(b) 

Service, M. R. Civ. P., Rule 4 D—See SERVICE OF PROCESS 

Summons, M. R. Civ. P., Rule 4 C—See SUMMONS 


PROFESSIONAL SERVICE CORPORATIONS 

Advertising prohibited, 15-2112 

Annual report, required contents, 15-2115 

Business of corporations restricted to professional services, 15-2108 
Capital stock, restrictions on holdings, 15-2109 

Citation of act, 15-2102 | 
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PROFESSIONAL SERVICE CORPORATIONS (Continued) 


Consolidation and merger of corporations, restrictions, 15-2114 

Definition of terms, 15-2103 

Directors, number required, 15-2113 

Disqualification of agent to practice profession, severance of connection with cor- 
poration, 15-2110 

Dissolution of corporation for noncompliance, 15-2110 

Ethical standards for professional conduct unimpaired by act, 15-2107 

General corporation law, application, 15-2114 

Individual liability for professional acts unaffected by incorporation, 15-2107 

Investment of surplus funds permitted, 15-2108 

Legislative intent, 15-2101 

EL of corporation for acts of agents while rendering professional services, 

-210 

Previously existing corporations, application of act to, 15-2104 

Property ownership restricted to that necessary for professional services, 15-2108 

Purposes for which corporations organized, 15-2105 

Redemption of shares by corporation, provision for, 15-2111 

Regulatory acts unaffected by act, 15-2116 

Securities law unaffected by act, 15-2116 

Services to be rendered through licensed officers and agents, 15-2106 

Short title of act, 15-2102 

Transfer of shares, restrictions on, 15-2111 

Voting trust agreements prohibited, 15-2109 


PROHIBITION 


Rules of civil procedure, application to proceedings, M. R. Civ. P., Rule 81(a), 
Table A 


PROMISSORY NOTES 
See COMMERCIAL PAPER, 87A-3-101 to 87A-3-805 


PROPERTY 


Coroner, disposition of property found on body, 95-810 
Pension trusts 
statutory and common law limitations inapplicable to, 67-423 
validity, 67-424 
Personal property 
accessions to personal property, effect of Uniform Commercial Code, 67-1410 
partition or sale authorized, 93-6301.1 
county in which action shall be brought, 93-6301.1 
procedure, 93-6301.2 
Bas and income act, 67-1901 to 67-1916—See PRINCIPAL AND INCOME 
aD 
Real property 
co-ordinate system used in describing property, 67-2011 to 67-2019—See CO-OR- 
DINATE SYSTEM 
corner recordation 
certification and signing of records filed, 67-2009 
citation of act, 67-2001 
county clerk and recorder, duties concerning filing, 67-2007 
definition of terms, 67-2003 
form and contents of filing prescribed by board, 67-2006 
permitted filing of property corners, 67-2005 
previously established corners, filings concerning, 67-2010 
purpose of act, 67-2002 
reconstruction and rehabilitation of monument, 67-2008 
required filing of corners and monuments established, 67-2004 
fixtures, priority of security interest, 87A-9-313 
inducing engagement as advertising agency for sale of real property by mis- 
representation of service, penalty, 94-1822 
joint tenancy created by direct conveyance, 67-1602.1 
licensees for recreational purposes, restricted liability to, 67-808 
definition of recreational purposes, 67-809 
liens excluded from Uniform Commercial Code, 87A-9-104 
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PROPERTY (Continued) 


Real property (Continued) 
persons who may purchase state lands, 81-908 
subdivided lands, sale or lease outside state 
additional information required by commissioner, 67-2105 
fee for filing of questionnaire, 67-2106 
blanket encumbrances 
definition, 67-2109 
protection of purchasers and lessees, provisions for, 67-2110 
bond for protection of purchasers and lessees, 67-2110 
change of address or depository, notice to commissioner, 67-2113 
contracts for sale of property, required contents, 67-2111 
desist and refrain orders, 67-2114 
escrow arrangements for protection of purchasers and lessees, 67-2110 
fees payable to commissioner 
deposit and use of fees, 67-2106 
notice of intention, filing fee, 67-2104 
questionnaire filing fee, 67-2106 
findings of commissioner not to be used in advertising, 67-2108 
inspection of records by commissioner, 67-2113 
investigation by commissioner of subdivisions offered, 67-2107 
multiple sales or leases, notice to commissioner, 67-2112 
notice to commissioner of intention to offer lands, contents, 67-2103 
rules and regulations, 67-2102 
size of tracts to which act applies, 67-2101 
statute of limitations, application to actions arising from, 67-2115 
title held in trust for protection of purchasers and lessees, 67-2110 
tracts to which act applies, 67-2101 
violations construed as misdemeanors, 67-2116 
subdivided lands, situate outside of state for sale or disposition within state 
~ civil remedy, 67-2132 
exemptions, 67-2119 
penalties, 67-2131 
prohibitions, 67-2120 
real estate commission as administrative agency, 67-2118 
agency’s powers and duties, 67-2126 to 67-2128 
judicial review, 67-2130 
registration, 67-2121 to 67-2124 
revocation of registration, 67-2129 
subdivider’s annual report, 67-2125 


unit ownership of buildings 
access to units for maintenance and repair work, 67-2311 
actions to enforce rights under act, 67-2338 
alterations jeopardizing property prohibited, 67-2309 
blanket mortgages and liens, release on conveyance of unit, 67-2323 
bylaws, adoption, recording and amendment, 67-2320 
compliance with bylaws required of unit owners, 67-2313 
contents of bylaws, 67-2321 
common elements of building 
access to units to prevent damage to common elements, 67-2311 
expenses for common elements, charging to unit owners, 67-2308 
foreclosure of liens for common expenses, 67-232 
grantor and grantee jointly liable for unpaid expenses, 67-2330 
liability for contributions not to be avoided by waiver, 67-2312 
lien of association for common expenses, 67-2326 
purchaser at foreclosure sale not liable for expenses, 67-2329 
records and accounts of expenses, 67-2325 
rent paid by unit owner after foreclosure of lien, 67-2328 


maintenance of common elements as provided by bylaws, 67-2311 
partition of common elements prohibited, 67-2307 

percentage of common elements held by unit owners, 67-2306 
profits from common elements, distribution, 67-2308 

separation from unit ownership prohibited, 67-2307 

undivided interest held by unit owners, 67-2306 

use of common elements, rights of unit owners, 67-2310 
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PROPERTY (Continued) 
Real property (Continued) 
unit ownership of buildings (Continued) 
compliance by unit owners with bylaws, rules and regulations, and covenants 
required, 67-2313 
conveyance of individual units permitted, 67-2304 
contents of deed, 67-2322 


damage to or destruction of building, repair, reconstruction or removal from 
act, 67-2334 


declaration required to subject building to unit ownership, 67-2303 
assessor to approve declaration before recording, 67-2317 
contents of declaration, 67-2314 
definition of declaration, 67-2302 
preliminary declaration, filing, 67-2315 
recording of declaration and certified copy, 67-2318 


definition of terms, 67-2302 

encumbrance of individual units permitted, 67-2304 

exclusive ownership and possession of individual units, 67-2305 

exemptions from execution, application to units, 67-2341 

floor plans recorded with declaration, contents, 67-2319 

insurance of building against loss or damage, 67-2331 

liens against units, manner of attachment and release, 67-2324 
blanket lien, release from on conveyance of unit, 67-2323 
common expenses, lien for, 67-2326 
foreclosure of liens for common expenses, 67-2327 
purchaser at foreclosure not liable for common expenses, 67-2329 
rent payable by unit owner after foreclosure of lien, 67-2328 


mortgage of individual units permitted, 67-2304 

name of property, restrictions on, 67-2316 

obsolete property, renewal, restoration or sale, 67-2333 

organization of unit owners prescribed by bylaws, 67-2321 

preliminary declaration filed before construction, 67-2315 

recording of declaration, 67-2318 

removal of property from provisions of act 
common ownership by unit owners results, 67-2335 
lienholders’ consent required, 67-2332 . 
partition proceedings by unit owner after removal, 67-2336 
resubmission to act permitted after removal, 67-2337 


renewal and restoration of obsolete property, 67-2333 
sale of building after removal from act, 67-2336 
sale of individual units permitted, 67-2304 
service of process with respect to two or more units, 67-2338 
agent to receive process named in declaration, 67-2314 
change of agent for service of process, 67-2339 
short title of act, 67-2301 
taxation of units, 67-2340 
exemptions from taxation, application, 67-2341 
rules and regulations for appraisal and assessment, 67-2342 
Search and seizure, disposition of seized property, 95-1712 to 95-1716 
Unclaimed property 
attorney-general to assist in regulation, 67-2226 
bank deposits and funds, when presumed abandoned, 67-2202 
business association deposits and funds, when presumed abandoned, 67-2202 
checks, deposits and money orders, when presumed abandoned, 67-2202 
citation of act, 67-2230 
claim for property delivered to state treasurer, filing, 67-2219 
hearing and determination of claim by treasurer, 67-2220 
judicial review of treasurer’s determination, 67-2221 
conflict of laws, 67-2227 
cooperative association distributions, when presumed abandoned, 67-2205 
corporate stock or distributions, when presumed abandoned, 67-2205 
court, when property held by presumed abandoned, 67-2208 
definition of terms, 67-2201 
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PROPERTY (Continued) 


Unclaimed property (Continued) 
delivery of property to state treasurer, 67-2213 
action to compel delivery, 67-2224 

dissolution of corporate enterprise, when distributions presumed abandoned, 67-2206 
examination of records of persons required to report, 67-2223 

fiduciary property, when presumed abandoned by beneficiary, 67-2207 

income or increment after delivery to state treasurer, owner not entitled to, 67-2215 
insurance funds, when presumed abandoned, 67-2203 

limitation statutes not affecting duties under act, 67-2216 

money orders, when presumed abandoned, 67-2202 

nonresident owner, reciprocal provisions eliminating presumption of abandonment, 

67-2210 

notice by state treasurer to apparent owner, contents, 67-2212 

payment of funds to state treasurer, 67-2213 

penalties for violations of act, 67-2225 

presumption of abandonment for property not otherwise covered, 67-2209 
‘publication of lists by state treasurer, contents, 67-2212 

public officer or agency, when property held by presumed abandoned, 67-2208 
refunds by state treasurer after payment by holder to another, 67-2214 

relief from liability by payment or delivery to state treasurer, 67-2214 

report by custodian to treasurer, contents and filing, 67-2211 

rules and regulations, 67-2226 

sale of property by state treasurer, 67-2217 

proceeds of sale, disposition, 67-2218 

seized property in criminal cases, disposition of, 95-716 

severability of provisions of act, 67-2228 

short title of act, 67-2230 

small amounts, declination or postponement of possession by state treasurer, 67- 

2222 
uniformity of interpretation of act, 67-2229 
utility deposits and refunds, when presumed abandoned, 67-2204 


Unsolicited goods deemed a gift, 67-1706.1 


PUBLIC ACCOMMODATIONS 
Discrimination, freedom from as civil right, 64-301 
definition of terms, 64-302 
denial of accommodations as misdemeanor, 64-303 
Fraud, obtaining accommodations with intent to defraud, penalty, evidence of intent, 


94-1831 © 


PUBLIC ACCOUNTANTS 
Annual licenses, 66-1833 
Board of public accountancy, 66-1813 to 66-1818, 66-1826 
Certified public accountants, 66-1819, 66-1822 to 66-1825 
Disciplinary proceedings, 66-1834 to 66-1837 
Partnerships, registration of 

certified public accountant, 66-1829 

public accountant, 66-1831 
Registration, 66-1820, 66-1821 
Unlawful acts, 66-1838 

exceptions, 66-1839 

misdemeanor penalty, 66-1840 


PUBLICATION 

Legislative proceedings, sale of copies, 43-901 to 43-904—See LEGISLATURE, 
Publication of proceedings 

State publications distribution center, 44-132 to 44-139—See LIBRARIES 


PUBLIC BUILDINGS 


Architects to carry errors and omissions insurance, 66-114 
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PUBLIC BUILDINGS (Continued) 


Construction programs for state buildings 
architects and consulting engineers, appointment, 82-3319 
restrictions on architectural work by state, 82-3320 


buildings subject to control, 82-3314 

definition of terms, 82-3314 

emergency repairs and alterations authorized by governor, 82-3316 

legislative consent, when required for construction, 82-3316 

pecuniary interest prohibited to controller and employees, 82-3321 

powers of controller in supervising construction, 82-3318 

submission of programs to controller, governor and legislative assembly, 82-3315 
supervision of construction by controller, 82-3317 

university buildings, authority of regents and governor, 82-3316 


Contracts to be let by competitive bidding for construction or improvement, 82-1131 
institutions exempt, 82-1131.1 © 


Heating, native coal preferred, 82-1904.1 
use of other fuels not prohibited, 82-1904.2 
Insurance proceeds from damaged buildings, deposit and use, 78-1101 
Sanitary inspections and correction of conditions by boards of health, 69-4118 
Space assignment by department of administration, 82-3308 
State capitol improvement and repair, 78-737 to 78-746—See STATE CAPITOL, 


Building improvement and repair 


PUBLIC CONTRACTORS 
See also STATE PURCHASING DEPARTMENT AND. AGENT 
Incomplete contracts, additional bids limited, 82-1927 
bid to show bidder not working beyond contract time, 84-3507 
excusable delays exempt, 82-1928 
Licenses 
additional license fees, 84-3505 . 
penalty for failure to file license return, 84-3516 
refunds of overpayments, 84-3513 
rules and regulations, board of equalization to establish, 84-3515 
tax credits allowed, 84-3514 
withholding of payments, 84-3513 
bids to show license number and class, 84-3507 
classes of licenses, 84-3505 
definition of terms, 84-3501 
residency for preference, determination of, ehdorsement upon license, 82-1925.1 


Preference to Montana bidders 
contract provision for preference to Montana materials and labor, 82-1926 
definition of residence, 82-1925 
determination of residency by state board of equalization, 82-1925.1 
federal aid projects, application to, 82-1926 
percentage differential, 82-1924 


Substitution of governmental obligations for withheld payments due contractors, &2- 
4101 to 82-4104 


PUBLIC DEFENDERS 
Authority of counties to establish and maintain offices, 95-1006 


PUBLIC EMPLOYEES’ RETIREMENT ACT 


Annuities, amount receivable, 68-901 
Compulsory retirement, 68-802 
Contributions, normal rate, 68-702 

voluntary additional contributions, 68-706 


Contributions paid into agency fund, 68-405 
Criminal investigator’s office covered, 82-418 
Death benefit, 68-1101 
Deductions from salaries 

city payrolls, 68-705 

state salaries, 68-704 

university salaries, 68-704 
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PUBLIC EMPLOYEES’ RETIREMENT ACT (Continued) 

Disability retirement allowance, 68-901 

Dormant accounts transferred to pension accumulation fund, 68-710 

Fees, annual membership, 68-707 

Fund abolished, 68-405 

pane wardens, 68-1401 to 68-1429—See FISH AND GAME, Wardens for enforcement 
of laws 

Judges’ retirement fund, payments into, investment, 93-1111 

Municipal employee applying for coverage by act, 68-301 

National guard employees eligible, 68-1316 

Retirement at age 65 or over without accumulated ten years service, election of 
service retirement allowance, 68-802 

Retirement fund, investment, custody and management, 68-701 

School budget appropriation for reserve fund, 75-1646, 75-1647 

Service retirement allowance, 68-901 

Vehicle equipment safety commission employees, agreement for coverage, 32-21-170 

Withdrawal of contributions on terminating service before retirement, 68-708 

-redeposit and reinstatement of membership, 68-709 


PUBLIC FINANCE 


Bond validating act 
definitions, 79-2002 
pending actions, act inapplicable to, 79-2004 
short title, 79-2001 
validating provisions, 79-2003 
County bond issues 
election 
notice, 16-2026 
preparation of lists of registered electors, 16-2026 
_ qualified voters, 16-2026 
form and execution of bond, 16-2033 


Facsimile signatures of public officialh—See PUBLIC OFFICERS AND EM- 
PLOYEES, Facsimile signatures of public officials 
Legislative audit committee and legislative auditor, 79-2301 to 79-2313—See LEGIS- 
LATIVE AUDIT ACT 
Limitation on indebtedness of city, town, township, school district or high school 
district, XIII, 6 
Moneys received from federal government under flood control act 
distribution to counties, 79-2101 
expenditure of funds by counties, 79-2102 
Post war planning and construction reserve fund abolished, 79-416 
Revenue bond refunding bonds, terms and negotiability, 79-1905 


State budget act, inapplicable to certain work on state capitol and supreme court and 
law library building, 78-1209 


State controller—See STATE CONTROLLER 
State finance 
budget of contemplated expenditures as requirements before federal aid may be 
received, duty of director of budget concerning, 82-112 
claims against the state 
assignment of claims, 83-901 to 83-904 
authorization for payment given by department head, 82-109.1 
certification by head of department, 82-109.1 
disapproval by controller, appeal to board of examiners, 82-109.3 
forms prescribed by state controller, 82-109.3 
order of processing of claims, 82-109.3 
pre-audit of liquidated claims, 82-109.2 
records maintained by departments, 82-109.1 
unliquidated claims, transmittal to board of examiners, 82-109.2 
contingent revolving accounts for state institutions and agencies, 79-602 
deposit of receipts by state agencies with treasurer or depository, 79-306 
depositories of state funds 
bonds and securities pledged as collateral, 79-306 
deposits by state agencies with depositories, 79-306 
substitution of collateral by depository, 79-301 
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PUBLIC FINANCE (Continued) 


State finance (Continued) 
expenditures in excess of income prohibited, 79-901 
penalty for violations, 79-904 
expert on financial matters, appointment by board of land commissioners, salary 


for services, 79-1202 


fire insurance fund abolished, 79-416 
institutional support 
appropriation of income from endowments and grants for support of institu- 
tions, 79-601 
contingent revolving accounts, establishment by controller, 79-602 
retention of income and deposits by institutions, 79-603 


investment of funds 
accounts maintained by treasurer, 79-1208 
departmental requests for investment, 79-1203 
excessive payment of invested funds prohibited, 79-1214 
interest from trust and legacy fund, apportionment to subfunds, 79-1211 
long term investment fund, moneys included, 79-1202 
payments of interest or principal from invested funds, statement to board of 
land commissioners, 79-1213 
permanent school and other funds, types of investment permitted, 81-1001 
income moneys, 81-1005 
principal invested in trust and legacy fund, repayment, 79-1212 
short term investment fund, moneys included, 79-1202 
sinking funds, investment as part of short term investment fund, 79-304 
trust and legacy fund, investment by land commissioners, 79-1202 
supervision by supreme court, 79-1206 
unified investment plan, 79-1202 
permanent grants to state institutions 
disbursement of funds, 79-1402 
income and interest moneys to be used for payment of claims, 79-1403 
investments, types permitted, 81-1001 
income moneys, 81-1005 
receipts, monthly deposit required, 79-1401 
refunding bonds or debentures, nature of issuance, 79-1802 
salary schedules maintained by controller, 82-109.4 
state budget act 
blanks for preparation of budget estimates 
distribution, 79-1013 
duty of department, institutions and agencies, 79-1013 


budget director 
duties, 79-1017 
inquiries and investigations by, 79-1016 
power to demand and receive information from state departments and 
officers, 79-1018 
state controller as ex officio budget director, 79-1012 
budget message, 79-1015 
budget of contemplated expenditures required by federal agency as condition 
Le redone) aid, duty of director of budget to submit budget to governor, 
detailed budget estimate, 79-1015 
director of budget, appointment, 79-1012 
division and parts of budget submitted to legislature, 79-1015 
expenditures during first year of biennium from appropriation for second 
year, 79-1019 
general fund, reimbursement for costs of central services, 79-2401 to 79-2415 
governor constituted chief budget officer, 79-1012 
inquiries and investigations by budget director, 79-1016 
preliminary budget, preparation, 79-1014 
proposed budget bill, 79-1015 
submission of budget to legislature, 79-1015 
submission of preliminary budget to governor and governor elect, 79-1014 
vehicle equipment safety commission budget, submission to director, 32-21-173 
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PUBLIC FINANCE (Continued) 


State finance (Continued) 
treasury fund structure 

accounts within funds, creation and abolition by controller, 79-413 

clearing and suspense accounts authorized, 79-412 

disbursements from funds, appropriations, general laws or contracts authoriz- 
ing, 79-415 

enumeration and description of funds, 79-410 

future laws or contracts requiring segregation of moneys, interpretation, 79-411 

investment funds authorized under unified plan, 79-412 

previous definitions of funds superseded, 79-411 

purpose of act, 79-409 

’ records of funds and accounts, maintenance by treasurer and controller, 79-414 
short title of act, 79-409 
special funds abolished and transferred to general fund, 79-416 


unexpended appropriations, dispositions, 79-1011 
warrants 

order in which drawn, 79-104 

required for payment of moneys by treasurer, 79-202 


PUBLIC HEALTH 


Clean Air Act, 69-3904 to 69-3923—See AIR POLLUTION CONTROL 
Consent by minors to medical or surgical care, 69-6101 to 69-6105—See CHILDREN 
AND MINORS 


Definition of terms, 69-4102 

Hearing aid dispensers, 66-3001 to 66-3023—See HEARING AID DISPENSERS 
Occupational disease prevention, 69-4201 to 69-4205—See INDUSTRIAL HYGIENE 
Penalty for violation of health laws or rules, 69-5701 

State department of health, 69-4101 to 69-4111—See DEPARTMENT OF HEALTH 
Tuberculosis—See TUBERCULOSIS 

Violation of health laws or rules as misdemeanor, 69-5701 


PUBLIC OFFICERS AND EMPLOYEES 


Bonds required of state officers and employees 
amount of bond required, determination, 6-106 
companies permitted to write bonds, 6-107 
competitive bidding for bonds required, 6-106 
controller to purchase bonds, 6-105 
form of bonds, approval, 6-105 
group bonds permitted, 6-105 
judicial employees exempt from general provision, 6-105 
legislative employees exempt from general provision, 6-105 
premiums, proration and payment, 6-108 


Facsimile signatures of public officials 
“authorized officer” defined, 59-1301 
definitions, 59-1301 
effect of facsimile signature, 59-1302 
facsimile seal, use, 59-1303 
“facsimile signature” defined, 59-1301 
“instrument of payment” defined, 59-1301 
“public security” defined, 59-1301 
requirement before facsimile signature may be used, 59-1302 
short title of act, 59-1306 
uniformity of interpretation, 59-1305 
use of facsimile signature in lieu of manual signature, 59-1302 
violations of act with intent to defraud, felony, 59-1304 


Hours of work of salaried employees, 59-510 
Mileage allowance for travel in own vehicles, 59-801 
liability for approval of excess amounts, 59-802 


Per diem allowances while in travel status, 59-538 
Public employees’ retirement act—See PUBLIC EMPLOYEES’ RETIREMENT 
ACT 
Salary schedules maintained by controller, 82-109.4 
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PUBLIC OFFICERS AND EMPLOYEES (Continued) 


Social security coverage authorized, 59-1103 
contribution account, sources, administration and use, 59-1105 
contributions fund, investment, 59-1105 
payment for, 59-1103 
plans for coverage of employees of political subdivisions, 59-1104 
school support funds liable for district’s share of contributions, 59-1110 


Successor, substitution as party in pending action, M. R. Civ. P., Rule 25(d) 


PUBLIC PROPERTY 


Coal leases, county property, term, 16-1030 

Lease of county property, 16-1030: 

Taxation of property subject to contract of sale or option to purchase, 84-204 
valuation and assessment of property, 84-205 


PUBLIC RECORDS 
Destruction of old county and school district records, 59-514 

fiscal records, destruction after period of years, 59-516 
Financial documents, destruction authorized after 25 years, 59-516 


Financing statements under Uniform Commercial Code, period for which retained, 
59-516.1 


PUBLIC SERVICE COMMISSION 


Licensing of VHF booster or VHF translator systems for television—See TELE- 
VISION 


PUBLIC UTILITIES 
Financing statements of utility, contents and place of filing, 87 A-9-302.2 
definition of terms, 87A-9-302.1 
Uniform Commercial Code, application, 87 A-9-302.3 
Highways, location of facilities along, 32-2414 
costs paid by highway commission, 32-2415 
definition of terms, 32-2416 
Securities, issuance 
exemption from Securities Act, 15-2013 
order of commission authorizing issuance, 70-117.2 
petition for issuance, contents and filing, 70-117.2- 
purposes for which issuable, 70-117.1 
short term obligations issuable without commission approval, 70-117.3 
state not obligated by authorization of issue, 70-117.6 
subject to regulation and supervision by public service commission, 70-117.1 
time allowed for disposition of applications, 70-117.4 
unapproved securities void, 70-117.5 


Unclaimed deposits and refunds, when presumed abandoned, 67-2204—See PROP- 
ERTY, Unclaimed property 


PUBLIC WELFARE 
Aid to dependent children 
amounts received by recipients as enrolled member of Indian tribe, effect, 71-509 
changes in amount of assistance, 71-509 
guardianship, creating, when, 71-509 
Aid to needy blind 
amounts received by recipients as enrolled member of Indian tribe, effect, 71-607 
application, 71-607 
County board of public welfare 
reimbursement for staff personnel expenses, 71-217 
staff personnel, appointment and dismissal, 71-217 
County poor fund tax levy, budgeting and use, 71-222 
Day care facilities, licensing and regulation, 10-801 to 10-811—See DAY CARE 
FACILITIES 


Dependent child aid, students eligible for, 71-501 
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PUBLIC WELFARE (Continued) 


Economic opportunity and poverty relief 
city-county commissions, creation authorized, 71-1604 
federal agencies, agreements with authorized, 71-1602 
public funds, expenditure authorized, 71-1603 
purpose of act, 71-1601 
Funds available for welfare, receipt and crediting, 71-901 
General relief 
payment of relief, means used, 71-307 
work required of persons on relief, 71-307 
workmen’s compensation coverage, 92-411 
Lien on property of recipient, agreement for, 71-241 
Medical assistance 
administration and supervision by state and county departments, 71-1511 
amount, scope and duration of assistance, 71-1517 
application for assistance to county department, form, 71-1518 
confidential nature of records, 71-1523 
contracting with other agencies to process claims and provide services, 71-1515 
council to advise state department, composition, 71-1513 
county reimbursement of state payments, 71-1519 
change of residence, effect on county’s obligation, 71-1522 
discrimination prohibited, 71-1526 
eligibility for aid, 71-1516 
change of residence, effect on eligibility, 71-1522 
determination of eligibility by county department, 71-1520 
redetermination of eligibility, 71-1521 
freedom of medical practice and selection of doctor, 71-1514 
investigation of applications by county department, 71-1520 
lien on property not to be required of recipient, 71-1524 
recovery of payments from estate of deceased recipient, 71-1524 
relative’s responsibility, 71-1525 
services included, 71-1512 
Old-age assistance 
- medical aid disqualifying for old-age assistance, 71-402 
vendor medical payments 
county reimbursement, 71-405 
investigation of applications, 71-406 
Persons receiving benefits under public welfare not entitled to compensation under 
occupational disease act, 92-1332 


Poverty relief, 71-1601 to 71-1604—See Economic opportunity and poverty relief, above 
Silicosis payments, transfer of records and payrolls to industrial accident board, 71-1009 
State hospital, maintenance of indigent persons discharged from, 38-110 


PULMONARY DISEASE HOSPITAL 
See GALEN STATE HOSPITAL, 80-1701 to 80-1704 


Q 
QUARANTINE 


State quarantine in case of communicable disease, 69-4112 
emergency action by executive officer, 69-4113 


Venereal disease cases, isolation, 69-4605 


QUIETING TITLE 
Summons in action, statement to be added, M. R. Civ. P., Rule 4 C(2) 


QUO WARRANTO 
Supreme court proceedings, M. R. App. Civ. P—See SUPREME COURT, Original 
proceedings in supreme court 
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RACING ASSOCIATIONS 
Horse racing, 62-501 to 62-514—See HORSE RACING 


RADAR 
Radar arresticases, 32°2150)leto 32221508 


RADIATION CONTROL 


Advisory committee, appointment and functions, 69-5805 
Control agency, powers and duties, 69-5804 
Co-operative agreements with federal government and other agencies, 69-5810 
Definition of terms, 69-5803 
Emergency actions by board of health, 69-5812 
Exemptions from statutory regulation, 69-5815 
Exposure records required for persons exposed to radiation, 69-5808 
Federal responsibility for radiation sources, assumption by state, 69-5809 
Hearings required in regulatory proceedings, 69-5812 
Impounding of radiation sources possessed by unauthorized persons, 69-5814 
Inspections to determine compliance with act and rules, 69-5807 

agreements with other agencies for co-operative inspections, 69-5810 
Licensing of persons handling radioactive materials and equipment, 69-5806 
Local regulations not superseded by act, 69-5811 
Medical use of radiation not restricted, 69-5808 
Penalty for violations, 69-5816 
Policy of state, 69-5801 
Procedural requirements for regulatory acts, 69-5812 
Prohibited uses of radiation sources, 69-581 
Purpose of regulation, 69-5802 
Records required of persons possessing sources of ionizing radiation, 69-5808 
Registration of persons handling radioactive materials and equipment, 69-5806 
Training programs to qualify personnel, 69-5810 


RADIO 


Publication of notice supplemented by broadcast, 19-201 
copy of transcript to be retained by broadcasting station, 19-202 
proof of publication, 19-203 SE 


RAILROADS 


Board of railroad commissioners 
motor carrier rate regulation, 8-103, 8-104.1 to 8-104.6—See MOTOR CARRIERS 
rules for protection of health and safety of railroad employees, 72-150 
Bonds of railroad companies, issuance and terms, 72-224 
Borrowing power of railroad companies, 72-211 
Equipment trusts excluded from Uniform Commercial Code, 87A-9-104 
Financing statements of railroad, contents and place of filing, 87A-9-302.2 
definition of terms, 87A-9-302.1 
Uniform Commercial Code, application, 87A-9-302.3 


Flood control projects, contracts for use of railroad property for, 89-3310 
Railroad commissioner, salary, 25-501 
Securities, when exempt from securities act, 15-2013 


REAL ESTATE BROKERS 


Action by broker for commission, licensing to be alleged and proved, 66-1941 
Bond required, contents and filing, 66-1933 
Citation of act, 66-1924 
Commission, composition, powers, and duties, 66-1927 
attorney general to act for commission, 66-1944 
educational activities authorized, 66-1943 
Definition of terms, 66-1925 
Directory of licensees, publication by commission, 66-1945 
Educational activities of commission, 66-1943 
Employment of salesman by broker, license provisions, 66-1935 
Exemptions from act, 66-1926 
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REAL ESTATE BROKERS (Continued) 


Fees payable to commission, 66-1934 
annual fees, when payable, 66-1934 
deposit in treasury and apportionment of fees, 66-1927 
excess fees, disposition, 66-1928 
expenses of commission, payment from fund, 66-1927 
schedule of fees prepared by commission, 66-1934 


Fixed office required of broker, 66-1935 
Fraudulent practices act, licensing law supplemental to, 66-1946 
Liability for damages from failure to comply with act, 66-1940 
Licenses 
annual fees, cancellation for failure to pay, 66-1934 
bond required for license, 66-1933 
commission of broker or salesman, proof of licensing required in action to collect, 
66-1941 
corporations, licenses required, 66-1942 
display of license by broker required, 66-1932 
employment change by salesman, new license required, 66-1935 
-examination of applicants for license, 66-1930 
fees payable for licenses, 66-1934 
form prescribed by commission, 66-1932 
issuance of license, regulation by commission, 66-1931 
nonresident brokers, reciprocal licensing and privileges, 66-1936 
penalty for acting without license, 66-1940 
pocket card, issuance by commission, 66-1932 
previously licensed brokers and salesmen, licensing without examination, 66-1930 
qualification of licensees, 66-1929 
required for conduct of business, 66-1924 
revocation or suspension of license, power of commission, 66-1931 
appeal to courts, 66-1939 
effective date of decision of commission, 66-1939 
grounds for revocation or suspension, 66-1937 
_ salesman’s license kept by broker, 66-1932 


Nonresident brokers, licensing and conduct of business by, 66-1936 
Penalties for violations of act, 66-1940 

Place of business of broker to be designated in license, 66-1935 
Service of process on nonresident brokers, 66-1936 

Short title of act, 66-1924 


REAPPORTIONMENT 
Legislative apportionment, VI, 2 and 3; 43-106.1, 43-106.2 


RECEIVERS 


Appointment for consumer loan licensees, 47-227 
Bulk Transfer chapter inapplicable to sales by receivers, 87A-6-103 
Corporations, liquidation of 

business corporations, 15-2291, 15-2292 

nonprofit corporations, 15- 2355, 15-2356 
Real estate brokers’ act, exemptions from, 66-1926 
Statutes and rules governing receivers, M. Ry Give Peek wiei6o 
Voting of corporate shares standing in name of receiver, 15-2231 


RECIPROCAL ENFORCEMENT OF SUPPORT 
See SUPPORT, Reciprocal enforcement, 93-2601-41 to 93-2601-82 


RECOGNIZANCE 
Preliminary examination of criminal defendant, recognizance by witness after exami- 


nation, 95-1204 , 
Release of person in custody on own recognizance, 95-1106 


RECORDING 
After-acquired interests, recording as constructive notice of prior conveyance, 73-201 
Method of recordation of certain instruments, when proper, 16-2903 
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RECORDING (Continued) 


Microfilm, 16-2903 
Photostatic or other mechanical processes 
admissibility into evidence, 16-2430 
authorized in counties, 16-2428 
enlargement, 16-2430 
reproduction as public record, 16-2429 
storage of copy, 16-2431 
substitution of reproduction for original, 16-2429 


RECORDS 
Photostatic or mechanical processes in counties—See RECORDING 
State board of review, 79-2405, 79-2406 


RECREATION 
Landowner’s restricted liability to gratuitous licensee for recreation, 67-808 
definition of recreational purposes, 67-809 
Outdoor recreational resources, development, 62-401 to 62-404—See OUTDOOR 
RECREATIONAL RESOURCES 


REFEREES 
See MASTERS, M. R. Civ. P., Rule 53 


REFRIGERATED LOCKERS 
See FOOD AND DRUGS, Food service establishments, 27-611 to 27-625 


REFUSE DISPOSAL AREAS 


Definition of terms, 69-4002 

Disposal in unlicensed area prohibited, 69-4003 

Highway protection laws unimpaired, 69-4010 

Landowner’s rights preserved, 69-4008 

Legislative findings, 69-4001 

License required for operation of disposal area, 69-4004 
application for license, 69-4004 
expiration and renewal of licenses, 69-4005 
fee for license, disposition, 69-4004 
inspection and approval by health officials, 69-4005 — 
public agencies exempt from license requirement, 69-4008 
revocation of or refusal to renew license, 69-4006 

Penalty for violations, 69-4009 

Policy of state, 69-4001 

Publicly operated disposal areas, application of requirements to, 69-4008 

Repeal of conflicting acts, 69-4010 

Rules and regulations, publication and enforcement, 69-4007 

Water supply protection laws unaffected, 69-4010 


REFUSE DISPOSAL DISTRICTS 


Board of directors, 69-6009, 69-6010 

Boundary changes, 69-6011 

Creation of district, 69-6003 to 69-6006 

Definitions, 69-6002 

Fees and assessments, 69-6007 

Installment payments for land and equipment, 69-6008 
Purpose, 69-6001 


RELEASE 
Affirmative defense, M. R. Civ. P., Rule 8(c) 


RELIGIOUS CORPORATION SOLE ACT 


Annual report required, 15-2409 

Application of act, 15-2402 

Articles of incorporation 
amendment of articles, 15-2410 
filing with secretary of state, 15-2404 
form and contents, 15-2404 
verification by incorporation, 15-2404 
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RELIGIOUS CORPORATION SOLE ACT (Continued) 


Board of advisors or consultors, number, qualifications, powers, 15-2408 
Certificate of incorporation, issuance by secretary of state, effect of, 15-2405 
Creation of corporation sole, when lawful, 15-2403 
Incorporator, 15-2403 
Invalidity of part of act, effect of, 15-2413 
Powers of corporation sole, 15-2406 
succession on death or resignation from office, 15-2407 
Repeal of prior acts, effect of, 15-2412 
Short title, 15-2401 
Succession, when effected, 15-2407 
interim powers of board of advisors or consultors, 15-2408 
Unauthorized assumption of corporate powers, liability for debts and_ liabilities 
incurred, 15-2411 


REPORTS 


Annual report to governor, commissioner of agriculture, 3-122 
Biennial report to governor 

adjutant general, 77-120 

arts council, 82-3606 

board of architectural examiners, 66-109 

board of barber examiners, 66-408 

board of chiropractic examiners, 66-513 

board of dental examiners, 66-904 

board of examiners in optometry, 66-1311 

board of osteopathic examiners, 66-1410 

board of pardons, 94-9824 

board of pharmacy, 66-1504 

board of registration for professional engineers and land surveyors, 66-2334 

board of trustees of state law library, 44-403 

board of veterinary medical examiners, 66-2203 

commissioner of agriculture, 3-106 

commission on uniform state laws, 12-404 

director of division of vocational rehabilitation, 41-803 

employment security commission, 87-120 

grass conservation commission, 46-2306 

horse racing commission, 62-504 

industrial accident board, 92-118 

liquor control board, 4-227 

oil and gas conservation commission, 60-127 

public service commission, 70-111 

state administrator, 71-209 

state aeronautics commission, 1-202 

state athletic commission, 82-302 

state board of arbitration and conciliation, 41-906 

state board of education, 75-107 

state board of food distributors, 27-306 

state board of hail insurance, 82-1519 

state board of health, 69-4106 

state board of institutions, 80-1405 

_ state examiner, 82-1002 

state forester, 81-1411 

state highway commission, 32-2409 

superintendent of banks, 5-902 

wheat research and marketing reports, 3-2914 
Printing and distribution of reports, 82-1916 


RESCUES AND ESCAPES 


Escape from prison, venue of prosecution, 95-409 
{nterstate detainer, escape from custody on, penalty, 94-1101-4 
Juvenile facilities of department of institutions, apprehension and return of absentee, 
80-2211 
penalty for aiding escape, 80-2212 


RES JUDICATA 
Affirmative defense, M. R. Civ. P., Rule 8(c) 
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RESTAURANTS 


Licensing and regulation, 27-611 to 27-625—See FOOD AND DRUGS, Food service 
establishments ¥ 

Wages of employees of lessees, protection, 41-2001 to 41-2011—See WAGES, Restaur- 
ant, Bar and Tavern Wage Protection Act 


RESTRAINT OF TRADE 
Bids for contracts, unlawful agreements for refunds or returns, penalty, 94-1104 


RETIREMENT 
See PUBLIC EMPLO@MEMS IRE TIRE MEN TAG 


Game wardens, 68-1401 to 68-1429—-See FISH AND GAME, Wardens for enforce- 
ment of laws, retirement system 
Judges, 93-1107 to 93-1132—See JUDGES, Retirement system 


ROADBLOCKS 
Arrests at, requirements, 95-618 


RUBBISH 
Disposal areas regulated, 69-4001 to 69-4010—See REFUSE DISPOSAL AREAS 


RULES OF APPELLATE CIVIL PROCEDURE 
See Title 93, Chapter 3001 


RULES OF CIVIL PROCEDURE 
See Title 93, Chapter 2701 


RULES OF CRIMINAL PROCEDURE 
See Title 95, Chapter 28 


RURAL IMPROVEMENT DISTRICTS 
See COUNTIES, Rural improvement districts 


SALARIES 


Adjutant general, 77-117, 77-120 
Assignment of claims against state, 83-901 to 83-904 
Central payroll system 
death of employee, reissuance of warrant in name of designated person, 25-507.7 
duplicate payroll warrants, 25-507.6 
exceptions from, 25-507.1 
lost or destroyed payroll warrants, 25-507.6 
pay rate, determination of weekly or hourly, 25-507.9 
payroll periods, 25-507.2 
notice prior to change of period, 25-507.3 
payroll roster, 25-507.4, 25-507.5 
service charges, 25-507.10 
state agencies, applicable to, 25-507.1 
state auditor to install and operate, 25-507.1 
state payroll revolving account, 25-507.8 
uniform pay dates, 25-507.2 
Commissioner of labor and industry, 41-1603 
Commissioner of state lands and investments, 81-209 
County officers, 25-605 
establishment before election, 25-609 
District court judges, 93-303 
Elected state officials, 25-501 
salary in full for all services, exceptions, 25-501.1 
Highway patrolmen, 31-105 
Industrial accident board appointed member, 92-104 
Justices of the peace, 25-306 
Schedules maintained by controller, 82-109.4 
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SALARIES (Continued) 


State board of equalization members, 84-702 
State examiner, 82-1011 
State forester, 81-1403 


SALES . 
Acceleration of performance, good faith required in exercising option, 87A-1-208 


Acceptance of goods 

acts constituting acceptance, 87A-2-606 

approval sales, effect, 87 A-2-327 

damages for nonacceptance by buyer, measure, 87A-2-708 

evidence of conformity or nonconformity, rights of parties to preserve, 87A-2-515 

failure to reject as acceptance, 87A-2-606 

inspection rights of buyer, 87A-2-513 

nonconforming goods, buyer’s right to accept or reject, 87A-2-601 

effect of acceptance on remedies, 87A-2-607 
recovery of damages by buyer, 87A-2-714 
ownership rights, exercise as acceptance, 87A-2-606 

partial acceptance of commercial unit, effect, 87 A-2-606 

payment before inspection not acceptance, 87A-2-512 

payment required for goods accepted, 87A-2-607 

revocation of acceptance, 87A-2-608 

tender of delivery as condition to seller’s right to acceptance, 87 A-2-507 
Acceptance of offer, means permitted, 87A-2-206 

additional terms proposed in acceptance, effect, 87A-2-207 

auction sales, 87A-2-328 
Anticipatory repudiation, 87A-2-610 
retraction of repudiation, 87A-2-611 
Approval sales, 87 A-2-326, 87A-2-327 
Assignment of rights under contract, effect on parties, 87A-2-210 
Assortment of goods to be selected by buyer, 87A-2-311 
Assurance of performance, rights of parties to demand, 87A-2-609 
Auction sales, special provisions applicable, 87 A-2-328 
Authenticity of third-party documents presumed, 87 A-1-202 
Breach of contract 

remedies of seller, 87A-2-703 

risk of loss, effect of breach on, 87A-2-510 


Bulk sales, 87A-6-101 to 87A-6-111—See BULK TRANSFERS 
Casualty to identified goods, effect on rights of parties, 87A-2-613 
C.&F. terms, effect on obligations, 87A-2-320, 87A-2-321 
C.I.F. terms, effect on obligations, 87A-2-320, 87 A-2-321 
Citation of Uniform Commercial Code chapter, 87A-2-101 
Conditional sales, 87A-9-101 to 87A-9-507—See SECURED TRANSACTIONS 
definition of term, 19-103 
Consignment sales, 87A-2-326, 87A-2-327 
Consumer sales statute unimpaired by Uniform Commercial Code, 87A-2-102 
‘Course of dealing between parties, application, 87A-1-205 
Course of performance, effect on contract, 87A-2-208 
Creditors’ rights against sold goods 
agreements as to applicable state law, restrictions, 87A-1-105 
approval sales, claims of buyer’s creditors against, 87 A-2-326 
buyer’s interest taking priority, 87A-2-402 
fraudulent sales, avoidance, 87A-2-402 
return sales, claims of buyer’s creditors against, 87 A-2-326 
voidable preference, sale constituting, 87A-2-402 
Damages for breach 
agreements limiting or altering measure of damages, 87A-2-719 
buyer’s damages for nondelivery or repudiation, measure, 87A-2-713 
incidental expenses of seller, itemis recoverable, 87A-2-710 
liquidated damages, 87A-2-718 
market price, determination, 87A-2-723 
published quotations, use in evidence, 87A-2-724 
penal damages prohibited, 87A-2-718 
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SALES (Continued) 
Definition of terms, 87A-2-103 
“agreement,” 87A-Z-106 
“between merchants,” 87A-2-104 
“cancellation,” 87A-2-106 
“commercial unit,” 87A-2-105 
“conforming,” 87A-2-106 
“contract,” 87A-2-106 
“financing agency,” 87A-2-104 
“future” goods, 87A-2-105 
general definitions in Commercial Code, 87A-1-201 
“goods,” 87A-2-105 
index of definitions, 87 A-2-103 
“lot,” 87A-2-105 
“merchant,” 87A-2-104 
“present sale,” 87A-2-106 
“sale,” 87A-2-106 
“termination,” 87A-2-106 
Delegation of performance, effect on rights of parties, 87A-2-210 
Delivery of goods 
C.&F. terms, construction, 87A-2-320 
C.I.F. terms, construction, 87A-2-320 
cure by seller of improper tender or delivery, 87A-2-508 
damages for nondelivery, measure, 87A-2-713 
delay excused by failure of presupposed conditions, 87A-2-615 
buyer’s remedy on claim of excuse, 87A-2-616 


evidence of conformity or nonconformity, rights of parties to preserve, 87A-2-515 
excuse by failure of presupposed conditions, 87A-2-615 
buyer’s remedy on claim of excuse, 87A-2-616 
ex-ship delivery terms, effect on obligation, 87A-2-322 
F.A.S. terms, construction, 87A-2-319 
F.O.B. terms, construction, 87A-2-319 
no arrival, no sale term, effect on obligation, 87A-2-324 
nonconforming goods, buyer’s right to accept or reject, 87A-2-601 
place of delivery in absence of agreement, 87A-2-308 
remedies of buyer for nondelivery, 87A-2-711 
shipment by seller as delivery, acts constituting, 87A-2-504 
reservation of interest by seller shipping goods, 87A-2-505 


shipment means to be selected by seller, 87A-2-311 

single lot delivery presumed, 87A-2-307 

stoppage in transit on breach or insolvency of buyer, 87A-2-705 
indemnification of carrier for loss or expenses, 87A-7-504 

substituted performance, when permitted, 87A-2-614 

tender of delivery, requirements and acts constituting, 87A-2-503 

time for delivery in absence of agreement, 87A-2-309 

title passing on delivery in absence of agreement, 87A-2-401 

Uniform Commercial Code, applicability, 74-325 


Documents of title 
adequacy of document governed by chapter on sales, 87A-7-509 
customary banking channels used for delivery, 87A-2-308 
defects apparent on face of document, payment as waiver of objection, 87A-2-605 
draft against documents, acceptance for payment requiring delivery of documents, 
87A-2-514 
financing agency, rights acquired in documents, 87A-2-506 
inspection of goods covered by document, 87A-2-513 
overseas shipment, form of bill of lading required, 87A-2-323 
shipping documents, tender required for delivery of goods, 87A-2-504 
reservation of security interest by seller, 87A-2-505 
stoppage in transit by seller 
indemnification of carrier for losses and expenses, 87A-7-504 
presentation of documents required, 87A-2-705 
tender of document as tender of delivery, 87A-2-503 
Duration of contract providing for successive performances, 87A-2-309 
Exclusive dealing contracts, obligations imposed on parties, 87 A-2-306 
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SALES (Continued) 


Excuse of performance by failure of presupposed conditions, 87A-2-615 
buyer’s remedies on claim of excuse, 87A-2-616 


Ex-ship delivery terms, effect, 87A-2-322 

Farmer sales statutes unimpaired by Uniform Commercial Code, 87A-2-102 
F.A.S. terms, construction, 87A-2-319 

Fiduciaries, validation of sales, 91-4324, 91-4325 

Financing agency purchasing draft, rights acquired, 87A-2-506 

Firm offer to buy or sell, effect, 87A-2-205 

F.O.B. terms, construction, 87A-2-319 

Formal requisites for contract of sale, 87A-2-204 

Fraud, remedies available, 87A-2-721 


Fungible goods 
undivided share in identified bulk, sale permitted, 87A-2-105 
warehouse receipt claim subordinate to buyer from warehouseman, 87A-7-205 
Good faith required, 87A-1-203 
Identification of goods, time of occurrence, 87A-2-501 
Indian articles, regulations for sale of imitation articles, 85-301 to 85-304 
Infringement actions against buyer, rights of seller to defend, 87A-2-607 
Insecurity of contract, rights of parties to demand assurance, 87A-2-609 
Insolvency of buyer, remedies available to seller, 87A-2-702 
Insolvency of seller, buyer’s right to goods, 87A-2-502 
Inspection rights of buyer of goods, 87A-2-513 
evidence of conformity or nonconformity, rights of parties to preserve, 87A-2-515 
Installment contracts, effect of breach, 87A-2-612 
Insurable interest of buyer and seller in goods, 87A-2-501 
Judicial sales validated despite defects, 93-5846 
Letter of credit, failure of buyer to furnish, 87A-2-325 
Limitation of actions arising out of contract, 87A-2-725 
Liquidated damage clauses, 87A-2-718 
Market price, determination, 87A-2-723 
published quotations, use in evidence, 87A-2-724 
Merchantable goods, definition, 87 A-2-314 
Modification of contract, means permitted, 87A-2-209 
No arrival, no sale term, effect on obligations, 87 A-2-324 
Obligations of parties in general, 87A-2-301 
Open terms in contract, effect, 87A-2-204 
price left open, 87A-2-305 
Optional means of performance not invalidating contract, 87A-2-311 
Oral evidence to vary written agreement, 87A-2-202 
Output of seller, contracts measuring quantity by, 87 A-2-306 
Overseas shipments, form of bill of lading required, 87A-2-323 
Parol evidence to vary written agreement, 87A-2-202 
Part interest in identified goods, sale permitted, 87A-2-105 
Payment for goods 
acceptance creating duty to pay, 87A-2-607 
apportionment where delivery is in lots, 87A-2-307 
C.&.F. terms, construction, 87A-2-320, 87 A-2-321 
_ check payment conditional on honor, 87A-2-511 
-C.I.F. terms, construction, 87A-2-320, 87A-2-321 
F.A.S. terms, effect on obligation, 87 A-2-319 
F.O.B. terms, effect on obligation, 87A-2-319 
forms of payment permissible, 87A-2-304 
inspection by buyer before payment, 87A-2-310 
letter of credit, delivery suspending obligation to pay, 87A-2-325 
nonconformity of goods, effect where contract requires payment betore inspection, 
87A-2-512 
open price terms in contract, 87A-2-305 
property to be used in payment, 87A-2-304 
substituted means of payment, when permitted, 87A-2-614 
tender of delivery as condition to right to payment, 87A-2-507 
tender of payment, forms permitted, 87A-2-511 
time for payment or running of credit, 87A-2-310 
Penalty clauses unenforceable, 87A-2-718 
Realty, contract requiring severance of goods from, 87A-2-107 
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SALES (Continued) 

Rejection of goods 
acceptance of nonconforming goods precluding rejection, 87A-2-607 
installment contracts, effect of rejection of installment, 87A-2-612 
instructions from seller as to disposition of goods, 87A-2-603 
nonconforming goods, buyer’s right to accept or reject, 87A-2-601 
notice of rejection to seller, 87A-2-602 
obligations of buyer with respect to rejected goods, 87A-2-602 

merchant buyer’s duties, 87A-2-603 

return of goods to seller, 87A-2-604 
sale of rejected goods by buyer, 87A-2-603, 87A-2-604 
salvage of rejected goods by buyer, 87A-2-604 
security interests of buyer in rejected goods, 87A-2-711 
storage of rejected goods for seller’s account, 87A-2-604 
time allowed for rejection, 87A-2-602 
waiver of objections by failure to particularize, 87A-2-605 


Remedies of buyer, 87A-2-711 
agreements limiting or excluding remedies, 87A-2-719 
ancillary obligations, remedies unimpaired by Commercial Code chapter, 87A-2-701 
anticipatory repudiation, 87A-2-610 
cancellation of contract, remedies preserved, 87A-2-720 
collateral obligations, remedies for unimpaired by Commercial Code chapter, 87A-2- 
701- 
consequential damages recoverable from seller, 87A-2-715 
covering purchases of substitute goods, 87A-2-712 
damages for nondelivery or repudiation by seller, measure, 87A-2-713 
deduction of damages from contract price, 87A-2-717 
fraud of seller, remedies available, 87A-2-721 
incidental damages recoverable from seller, 87A-2-715 
limitation of actions, 87A-2-725 
liquidated damages, 87A-2-718 
nonconforming goods, recovery after acceptance, 87A-2-714 
recovery of identified goods, 87A-2-716 
rescission of contract, remedies preserved, 87A-2-720 
security interests in rejected goods, 87A-2-711 
specific performance, when authorized, 87A-2-716 
third parties, actions against for injury to goods, 87A-2-722 
warranty, damages for breach, 87A-2-714 
Remedies of seller, 87A-2-703 
agent standing in position of seller, 87A-2-707 
agreements limiting or excluding remedies, 87A-2-719 
ancillary obligations, remedies unimpaired by commercial code chapter, 87A-2-701 
anticipatory repudiation, 87A-2-610 
cancellation of contract, remedies preserved, 87A-2-720 
collateral obligations, remedies unimpaired by commercial code chapter, 87 A-2-701 
completion of unfinished goods, 87A-2-704 
damages for nonacceptance or repudiation, measure, 87A-2-708 
fraud of buyer, remedies available, 87A-2-721 
identification of goods to contract after breach, 87A-2-704 
incidental damages, items included, 87A-2-710 
insolvency of buyer, remedies available on discovery, 87A-2-702 
limitation of actions, 87A-2-725 
liquidated damages, 87A-2-718 
price of goods, recovery from buyer, 87A-2-709 
resale of goods and recovery of difference from buyer, 87A-2-706 
rescission of contract, remedies preserved, 87A-2-720 
salvage of unfinished goods, 87A-2-704 
secured creditor standing in position of seller, 87A-2-707 
stoppage of delivery in transit, 87A-2-705 
indemnification of carrier for expenses or loss, 87A-7-504 
third parties, actions against for injury to goods, 87A-2-722 
Repudiation of contract 
anticipatory repudiation, 87A-2-610 
retraction of repudiation, 87A-2-611 
damages for repudiation by buyer, measure, 87A-2-708 
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SALES (Continued) 


Repudiation of contract (Continued) 
damages for repudiation by seller, measure, 87A-2-713 
remedies of buyer, 87A-2-711 
remedies of seller, 87A-2-703 
Requirements of buyer, contract measuring quantity by, 87A-2-306 
Rescission of contract, means permitted, 87A-2-209 


Reservation of rights by party while performing or accepting performance, 87A-1-207 
Retail installment sales act, 74-601 to 74-612—See INSTALLMENT SALES ACT 


Return of goods, contract permitting, 87A-2-326, 87 A-2-327 


Risk of loss 
agreements shifting or dividing risk, 87A-2-303 
approval sales, effect, 87 A-2-327 
breach of contract, effect on risk, 87A-2-510 
C.&F. terms, effect, 87 A-2-320, 87 A-2-321 
C.I.F. terms, effect, 87A-2-320, 87 A-2-321 
ex-ship delivery terms, effect, 87A-2-322 
F.A.S. terms, effect, 87A-2-319 
F.O.B. terms, effect, 87A-2-319 
no arrival, no sale term, effect, 87A-2-324 
passage of risk, principles for determining time, 87 A-2-509 
return sales, effect, 87 A-2-327 


Scope of Uniform Commercial Code chapter, 87A-2-102 
Seals on writings inoperative, 87A-2-203 
Security interest retained by seller, law governing interest, 87A-9-113, 87 A-9-206 
Security transactions exempt from Uniform Commercial Code chapter, 87A-2-102 
Severance of goods from realty, sale contract required, 87A-2-107 
Short title of Uniform Commercial Code chapter, 87A-2-101 
Statute of frauds 
goods, contracts for sale of, 87A-2-201 
property other than goods and securities, 87A-1-206 
tatute of limitations in contracts for sale, 87A-2-725 
Statutes unimpaired by Uniform Commercial Code chapter, 87A-2-102 
Substituted performance, when permitted, 87A-2-614 
Termination of contract 
indefinite duration contracts, 87A-2-309 
notice of termination by party, 87A-2-309 
Time allowed for required actions, 87A-1-204 
Transfer of title 
approval sales, effect, 87A-2-327 
delivery constituting transfer in absence of agreement, 87A-2-401 
entrusting of goods to merchant, merchant’s power to transfer title, 87A-2-403 
identification of goods required for passage, 87A-2-401 
rejection or refusal by buyer, revesting of title, 87A-2-401 
reservation of title by seller after delivery limited to security interest, 87A-2-401 
voidable title giving power to transfer good title, 87 A-2-403 


- Unconscionable provisions, effect on contract, 87A-2-302 
Undivided share of fungible goods, sale permitted, 87A-2-105 
Usage of trade, application, 87A-1-205 
Waiver of executory portion of contract, effect, 87A-2-209 

-Warranties 

action against buyer for breach of warranty, duty to notify seller, 87 A-2-607 
affirmation creating express warranty, 87A-2-313 

conflicting warranties, resolving, 87A-2-317 

consequential damages recoverable for breach, 87A-2-715 
course of dealing creating implied warranty, 87A-2-314 
cumulation of warranties where reasonable, 87A-2-317 
damages for breach of warranty, measure, 87A-2-714 
description creating express warranty of conformity, 87A-2-313 
encumbrance, warranty against, 87A-2-312 

exclusion of warranties by agreement, 87A-2-316 

express warranties, means of creation, 87A-2-313 


fitness for particular purpose warranted where buyer relies on seller’s judgment, 


87A-2-315 
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SALES (Continued) 


Warranties (Continued) 
implied warranties, 87A-2-314, 87A-2-315 
infringement, warranty against, 87A-2-312 
merchantability warranted by implication, 87A-2-314 
modification of warranties by agreement, 87A-2-316 
promise creating express warranty, 87A-2-313 
remedies for breach of warranty, limitation by agreement, 87A-2-316 
sample creating express warranty of conformity, 87A-2-313 
third-party beneficiaries of warranties, 87A-2-318 
title to goods, 87A-2-312 
Uniform Commercial Code, applicability, 74-325 
usage of trade creating implied warranty, 87A-2-314 


SANITARIANS 


Appeal procedure, 69-3408 
Council 
establishment, 69-3402 
issuance of certificate of registration to applicants, 69-3403 
meetings, 69-3402 
officers, 69-3402 
register, duties to keep, 69-3402 
service of process upon, 69-3409 
terms of members, 69-3402 
Definitions, 69-3401 
Penalty for violation of act, 69-3406 
Register, council to keep, 69-3402 
Registration 
application fee, 69-3404 
applications for, 69-3403 
issuance of certificate, 69-3403 
operating as without being registered prohibited, penalty, 69-3406 
reciprocity registration, 69-3407 
renewal fee, 69-3404 
revocation or suspension 
grounds, 69-3405 
hearing, 69-3405 
power of council, 69-3405 
term of certificate, 69-3403 


SANITARY LICENSEES 


Application for license, contents, 69-5402 
Denial, suspension or revocation of license, 69-5401 
Enforcement of license requirements, 69-5408 
Expiration of licenses, 69-5403 
Fee for license, 69-5403 
local permit fee, 69-5405 
Issuance and numbering of licenses, 69-5403 
License required for business of cleaning cesspools, septic tanks or privies, 69-5401 
Penalty for violations, 69-5408 
Permit required from ‘local health officer, 69-5405 
Public agencies exempt from license requirement, 69-5407 
Rules adopted by state board, 69-5406 
Vehicles of licensees, marking, 69-5404 


SAVINGS AND LOAN ASSOCIATIONS 


Accounts excluded from chapter on secured transactions, 87A-9-104 
Dissolution of association, when distribution presumed abandoned, 67- 2206—See also 
PROPERTY, Unclaimed property 
Real estate loans permitted, 7-113.1 
Retail installment sales act 
compliance with provisions of act other than licensing required, 74-603 
licensing under not required, 74-603 ; 
Unclaimed deposits, when presumed abandoned, 67-2202—See PROPERTY, Unclaimed 
property 
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SCHOOL FOR DEAF AND BLIND 


Control and supervision vested in state board of education, 75-301 
Executive board, composition and duties, 75-302 

. officers of board, 75-303 

Expenditures of school, control by state board, 75-310 

Treasurer of school, appointment and bond, 75-303 


SCHOOLS 


Arbor day, date of observance, 75-2212 
Attendance 
attendance outside of district of residence, 75-1630 
high school pupil attending outside county, 75-4230 
high school pupil attending outside state, 75-4146 
Indian children 
boards to require attendance, 75-2910 
enforcement of attendance laws on reservations, 75-2909 
intent of act, 75-2907 
tribal authority, acceptance by school boards, 75-2908 
Bonds 
investment of funds not immediately needed for construction, 75-3922 
notice of election, 75-3912 
registration of bond, 75-3942 
specification of bond, 75-3942 


Budget system 
appropriation for public employees’ retirement reserve fund, 75-1646, 75-1647 
elementary schools, maximum budget, 75-1713.1 
Tea ea) budgets, preparation by board and approval by state superintendent, 
-1716 
high schools, maximum budget, 75-4518.1 
emergency budgets, procedure for adoption, 75-4521 
tax levy to pay emergency warrants, 75-4525 
warrants against emergency budget, 75-4524 


joint school districts, preparation and adoption, 75-1816 
preliminary budget, preparation and adoption, 75-1706 
reduction of elementary school budget to foundation program, 75-1713.1 
tax levy for elementary school, 75-1723 
tax levy for joint school districts, 75-1816 
transportation budget, preparation and adoption, 75-3414 
Buildings 
federal construction aid, acceptance authorized, 75-5101 
health department to set standards and approve plans for construction, 69-4117 
inspection and correction of conditions by boards of health, 69-4118 
joint interstate facilities, agreements for authorized, 75-3109 
election on approval of agreement, 75-3111 
financing of facilities, 75-3113 
location of joint facilities, 75-3112 
rental of buildings and facilities, 75-1632 
superintendent of public instruction to approve agreements, 75-3110 
leasing of sites, 75-3114 to 75-3125—See Leasing of school house sites and build- 
| ings, below 
Child nutrition program, 75-4802, 75-4803, 75-4805, 75-4806 
Community colleges, 75-4413 to 75-4430—See COLLEGES AND UNIVERSITIES, 
Community colleges 
County school superintendent, establishment of salary before election, 25-609 
County treasurer, accounts maintained by, 75-3722 
Driver education program 
account established in earmarked revenue fund, 75-5313 
allocation and disbursement of funds in account, administrative expense, 
75-5317 
driver’s license proceeds credited in part to account, 75-5313 
fines, portion credited to account, 75-5313 
forfeited bail, portion credited to account, 75-5314 
juvenile offenders, payments into account, 94-801-2 
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SCHOOLS (Continued) 
Driver education program (Continued) 
account established in earmarked revenue fund (Continued) 
transmittal of gross proceeds by court, 75-5316 
transmittal of proceeds from fines, 75-5315 
license, issuance after completion of course, 31-127 
Elections, absent or physically incapacitated voters, 23-3702 
Elections on school matters, payment of expenses, 75-1620 
Equalization aid 
administration by state board, 75-3614 
ANB, computation, 75-3611 
community colleges, aid to, 75-4425 
data compiled and kept by ‘state superintendent, 75-3615 
definition of terms, 75-3611 
distribution of funds to counties, 75-3616 
insufficient funds for foundation program, apportionment, 75-3619 
distribution of funds to districts by county, 75-3619 
foundation program, computation, 75-3612 
anticipatory increase in program, 75-3612.1 
minimum increase required for application of act, 75-3612.2 
supplemental nature of provision, 75-3612. 
county tax levies, distribution among school districts, 75-3618 


insufficient funds to support foundation program 
apportionment of available funds to counties and districts, 75-3619 
certificate of deficiency by state superintendent, 75-3620 
warrants issued by school district to meet deficiency, 75-3621 


isolated schools, application and approval, 75-3617 
opening or reopening of school, basis for equalization aid, 75-3611 
payment of funds to counties, 75-3616 
insufficient funds for foundation program, apportionment, 75-3619 
reports of state superintendent concerning aid, 75-3615 
reports required of county and school officers, 75-3614 
rules and regulations, 75-3614 
sources of money used for aid, 75-3613 
state institution employees’ children attending, state payments to district, 75-3624 
state land equalization payments to counties, distribution to districts, use of 
proceeds, 81-1120, 81-1121 
unused equalization aid, use to reduce high school levy, 75-3616 
Federal funds, acceptance, deposit and expenditure, 75-5101 
allocation to operating budgets, 75-1723.1, 75-4516.2 
school lunch funds, 75-4802 


Fines paid into county school fund, 75-3706 
Foundation program, 75-3612—See also Equalization aid, above 


Handicapped children 
reimbursement by state for special classes, 75-5003 
retarded children eligible for special education, 75-5001 
special classes for educable mentally retarded children or physically handicapped 
children, 75-5003 
eee ony oe reimbursement not limited by restrictions on general allowances, 
tuition charges for children attending school outside district, 75-5003 


Health instruction, courses and supervisor, 75-2009 


High schools 
abolishment of county high school 

authority for abolishment, 75-4120 
ballots, form, 75-4124 
bonded indebtedness of high school, liquidation, 75-4134 
county commissioners to submit question to voters, 75-4122 
election, conduct, 75-4124 
funds of high school, disposition, 75-4127 
inventory and appraisement of property of abolished high school, 75- 4128 © 
petition for abolishment, filing with county clerk, 75-4121 
poll books, preparation, 75-4123 
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SCHOOLS (Continued) 


High schools (Continued) 
abolishment of county high school (Continued) 
publication of notice of petition and election, 75-4123 
rejection of proposition by voters, waiting period before new petition, 75-4126 
resolution of county commissioners after approval by voters, 75-4125 
sale and conveyance of property of abolished high school, 75-4130 
taxes collected after abolishment, disposition, 75-4133 


additional trustees, when authorized, 75-4601 
attendance outside county of residence, 75-4230 
attendance outside state, 75-4146 
branch of county high school 
authority for establishment, 75-4138 
budget for first year of operation, 75-4139 
superintendent of public instruction to investigate and approve establishment, 


75-4139 
budget, maximum supported by tax levy, 75-4518.1 


children’s center inmates attending Twin Bridges high school, state payments for, 
75-4230 


district high schools 
authority for establishment, 75-4138 
budget for first year of operation, 75-4139 
superintendent of public instruction to investigate and approve establishment, 


75-4139 


emergency budget, procedure for adoption, 75-4521 
tax levy to pay emergency warrants, 75-4525 
warrants against emergency budget, 75-4524 


emergency relocation of building, trustees remain in office, 75-4601 
examination of county free high schools, fee for, 5-906 


joint high school districts authorized, procedure for formation, 75-4612 
bonded indebtedness remains that of original territory, 75-4614 
general school laws govern, 75-4613 


junior high school, election required for establishment, 75-4202 


tax necessary, computation and levy by county commissioners, 75-4516.1 
reduction of levy by use of undistributed equalization aid, 75-3616 
unification of county high school with school district 
appointment of additional trustees by county superintendent, 75-4120.2 
authority for unification, 75-4120 
bond obligations taken over by school district, 75-4134 
budget, adoption after unification, 75-4120.3 
county becoming high school district after unification, 75-4120.2 
election on unification, 75-4120.1 
funds, disposition after unification, 75-4127 
resolution of trustees requesting unification, 75-4120.1 
taxes collected after unification paid to school district, 75-4133 
transfer of property to school district after unification, 75-4128 
conveyances and instruments of title, 75-4130 


Interest and income moneys, apportionment and certification to counties, 75-1315 
Interlocal co-operative agreements, financial administration of, 75-3738 to 75-3742 
Isolated schools for state aid purposes, approval, 75-3617 

Junior colleges subject to supervision by state board, 75-4414, 75-4429 

conversion to community college district, 75-4429 


Leasing of school house sites and buildings authorized, 75-3114 
attorney general to examine and rule on proceedings, 75-3125 
bids on leasing land, 75-3122 
“building” defined, 75-3114 
construction of building, terms of agreement and bids, 75-3118 
election required before entering lease or agreement, 75-3119 

ballots, form, 75-3120 
manner of holding election, 75-3120 
lease of site providing for construction of building to vest in school district at 
expiration of term, 75-3117 
rent as obligation of district, 75-3123 
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SCHOOLS (Continued) 
Leasing of school house sites and buildings authorized (Continued) 
resolution of intent to enter lease, 75-3122 
site and plans required before entering lease or agreement, 75-3115 
tax rate, authorization for increase void if lease not entered into, 75-3121 
term of lease or agreement, maximum, 75-3116 
Liability insurance, purchase by trustees and payment of premiums, 75-1645 
Limitation on indebtedness of school districts and high school districts, XIII, 6 


Nurse, employment by school board, 75-1632 
Permanent school fund 
investment of funds, types permitted, 81-1001 
income moneys, 81-1005 


sources of fund, 75-3701 

subfund in trust and legacy fund, 75-3701 

transfer of title of farm mortgage lands, effect, 75-3729.1 
validation of conveyances of farm mortgage lands, 75-3729.1 


Physician, employment by school board, 75-1632 
Prayer to open day, 75-2405.1 
Records, destruction when old and worthless, 59-514 
fiscal records, destruction after period of years, 59- 516 
Research programs of state institutions, participation by governing boards, 80-1413 
Retarded children, 75-5001 to 75- 5007—-See Handicapped children, above 
Rules of civil procedure, application to special proceedings, M. R. Civ. P., Rule aS) 
Table A 
Safety patrols, establishment authorized, 75-5401 
appointment of members of patrol, 75-5402 
drivers to honor stop signs and permit movement of children, 32-2177 
identification and operation of patrols as prescribed by department of public in- 
struction, 75-5404 


liability not incurred by operation of patrol, 75-5403 
training of patrol members provided by municipalities, 75-5405 


School board meetings, mileage for attending, 75-1622 


School buses 
depreciation reserve, 75-3403 
flashing lights required on buses, 32-21-132 
use of lights when stopped or preparing to stop, 32-2197 
reimbursable transportation, standards for vehicles and drivers used for, 75-1643 
School districts 
annexation of districts to existing districts, procedure for, 75-1813 
intercounty districts, procedure, 75-1813.1 
boundary changes, when prohibited, 75-1804 
child care institution, creation of district for authorized, 75-5502 
application for creation of district, 75-5503 
contiguous land acquired coming within district, 75-5508 
disapproval of plan by county superintendent, 75. 5503, 75- 5506 
hearing on proposal to create district, 75-5505 
notice of hearing, publication, 75-5504 
institutions for which district may be created, 75-5501 
order of county superintendent creating district, 75-5507 
plan of operation submitted with application, 75-5503 
trustees of existing district, approval or disapproval by, 75-5506 
trustees of new district appointed by county superintendent, 75-5507 
community college districts, 75-4413 to 75-4430—See COLLEGES AND UNI- 
VERSITIES, Community colleges 
community college considered as school district, 75-4425 
consolidated districts, procedure for formation, 75-1813 
indebtedness assumed by new district, 75- 1810 
intercounty districts, procedure, 75- 1813.1 
creation of district, when prohibited, 75-1804 
intercounty districts, procedure for formation, 75-1813.1 
interes co-operation, 16-4901 to 16-4904—See INTERLOCAL CO- OPERA- 
investment of surplus funds, 16-2050 
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SCHOOLS (Continued) 


School districts (Continued) 
joint districts 
budget, preparation and adoption, 75-1816 
high schools, procedure for formation of joint district, 75-4612 
bonded indebtedness remains that of original territory, 75-4614 
general school laws govern, 75-4613 
state funds paid to county treasurer, 75-1728 
purchases and contracts, preference to Montana bidders 
definition of residence, 82-1925 
federal aid projects exempt, 82-1926 
percentage differential, 82-1924 
provision in contract for preference to Montana materials and labor, 82-1926 


service of process on school districts, M. R. Civ. P., Rule 4 D(2) 
special examination by state examiner, fee, 5-910 
surplus property, lease or sale to community college, 75-4428 
trustees, number authorized, 75-1802 
warrants to meet deficiencies in equalization aid, 75-3621 
School lunches 
accounts and records, 75-4806 
administration of program, 75-4803 
authority of school board, 75-4805 
federal funds, acceptance and deposits, 75-4802 
federally connected indigent children, allocation of funds to provide for, 75-4809 
State aid 
equalization aid, 75-3611 to 75-3621—See Equalization aid, above 
transportation costs, reimbursement, 75-3413 
State board of education 
donations of land for western Montana branch experiment station, authority to 
receive, 75-710.3 
-. donations of money, implements, livestock, etc., for use of western Montana 
- branch experiment station, authority to receive, 75-710.4 
institutions under control and supervision of state board, 75-301 
members, 75-104 
officers, 75-104 
powers and duties, 75-107 


State land equalization payments, distribution to districts, use of proceeds, 81-1120 to 
81-1121 
Superintendent of public instruction 
department of public instruction created, 75-1303 
salary, 25-501 


Surplus property, 82-3101 to 82-3106—See STATE AGENCY FOR SURPLUS 
PROPERTLY. 


Tax levies - 
building reserve fund, election, 75-3806 
community college tax levy, 75-4425, 75-4426 
county basic levy, 75-3706 
distribution among school districts, 75-3618 
district levy to provide foundation program, 75-3706 
additional levy, adoption on approval by taxpayers, 75-3801 
transportation levy, 75-3414 


Teachers 
administrative and supervisory certificates, 75-2516 
age at which termination of services permitted or required, 75-2401 
automatic re-election on failure to give notice of dismissal, 75-2401 
certification 
fees for certification, 75-2521 
provisional certification 
academic requirement for certification, 75-2516 
alien, certification, 75-2501 
renewal of provisional certificate, 75-2518 
child abuse reports required, 10-901 to 10-905—See CHILDREN AND MINORS, 
Abuse of children 
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SCHOOLS (Continued) 
Teachers (Continued) 
dismissal, notice and hearing, 75-2401 
emergency authorization to teach, 75-2522 
retired teachers, employment, 75-2707 
retirement system 
community college teachers and trustees eligible, 75-4424 
contributions by employers, 75-2709 
moneys collected, management and investment, 75-2708 
reserve fund, inclusion in school budget, 75-2709.1 
use of fund, 75-2709.2 
salary on which contribution based, 75-2701 
superannuation retirement allowance, 75-2707 
tenure, 75-2401 
Temporary quarters or portable buildings, use by schools, 75-3124 


Textbooks 
abridged and special edition, agreements filed with, 75-3505 
bond of person offering books for adoption or sale, 75-3503 
filing of textbook offered for adoption or sale, 75-3503 
license to offer book for adoption or sale, fees, 75-3503 
price agreements on offer of book for adoption or sale, 75-3503 


Transportation of pupils 
budget for transportation, preparation and adoption, 75-3414 
pupils living within three miles of school, transportation authorized, 75-1641 
parents, collection of costs from, 75-1641 
accounting for charges, 75-1644 
preference to children living farthest from school, 75-1641 
routes to be used for transportation, 75-1642 
standards for vehicles and drivers, 75-1643 
reserve fund, 75-3414 
state reimbursement of transportation cost, 75-3413 
tax levy for transportation, 75-3414 


Travel expenses for attendance at educational conventions, 25-508 
Tuition payments for attendance outside district, 75-1630 
University of Montana—See COLLEGES AND UNIVERSITIES 
Vocational-technical education, post-secondary, 75-4309 

admission, 75-4315 

designation of centers, 75-4312 

fees for equipment and material, 75-4314 

fiscal provisions, 75-4317 to 75-4319 

lease of state lands or buildings, 75-4322 

nonresidents’ tuition, 75-4316 

transfer of title to state buildings and/or lands to school districts, 75-4323 


SEARCH AND SEIZURE 


Admissibility of articles or things seized as evidence in other proceedings, 95-718 
Arrest, search and seizure authorized as incident to, 95-701 
Authority to make search and seizure, 95-701 
Consent of accused or other person, search and seizure authorized, 95-701 
Illegally seized evidence, motion to suppress, 95-1806 
Inspections granted by law, searches and seizures authorized, 95-701 
Legality, when search and seizure not illegal, 95-717 
Motion to suppress evidence illegally seized, 95-1806 
Property or things seized 
admissibility in other proceedings, 95-718 
custody and disposition of things seized under warrant, 95-713 
custody and disposition of things seized without warrant, 95-714 
return of property seized, 95-715 
return to court of things seized under warrant, 95-712 
unclaimed property, disposition of, 95-716 
Warrant 
application, filing of, 95-706 
definition, 95-703 
detention and search of persons on premises, 95-710 


202 


INDEX 


References are to Title and Section numbers 


SEARCH AND SEIZURE (Continued) 


Warrant (Continued) 
execution, procedure, use of force, 95-708, 95-709 
grounds for search warrant, 95-704 
limitation on time when warrant may be executed, 95-711 
scope of search, 95-705 
search and seizure authorized by authority of, 95-701 
service, by whom served, procedure, 95-707, 95-708 
time warrant may be executed, 95-711 

Without warrant, scope of search, 95-702 
custody and disposition of things seized, 95-714 
return of property seized, 95-715 


SECRETARY OF STATE 
Business corporations, powers and duties relating to—See BUSINESS CORPORA- 
TION ACT, Secretary of state 
Business trusts—See BUSINESS TRUSTS, Secretary of state 
Expenses paid from appropriations, 82-2212 
Fees collectible, 25-102 
cooperative associations, 14-201, 14-204 
cooperative marketing associations, 14-422 
rural electric and telephone cooperatives, 14-527 
water users’ association articles, filing and recording, 25-110 
Lobbyist, duties concerning—See LOBBYING 
Nonprofit corporations, powers and duties relating to—See NONPROFIT COR- 
PORATION ACT, Secretary of state 
Religious corporation sole 
articles of incorporation, filing with secretary of state, 15-2404 
certificate of incorporation, issuance by secretary of state, effect, 15-2405 
Rosters prepared from election records, 43-206.1 
Salary, 25-501 
Service of process on secretary of state as agent, M. R. Civ. P., Rule 4D(6) 


SECURED TRANSACTIONS 


Acceleration of performance, good faith required in exercising option, 87A-1-208 
Accessions to property, conflicting security interest in, 87A-9-314 
Accounts sold as part of business, exclusion from chapter, 87A-9-104 
After-acquired collateral 
new value, when considered to have been given by secured party, 87A-9-108 
time of attachment of security interest to, 87A-9-204 
Agreement for security interest 
contents required, 87A-9-203 
effect of agreement against parties, purchasers and creditors, 87A-9-201 
required for enforceability of security interest, 87A-9-203 
Agreement to subordinate prior interest, 87A-9-316 
Antecedent debt secured by after-acquired collateral, when debt secured not considered 
antecedent, 87A-9-108 


Assignment of collateral for benefit of creditors of debtor—See Lien adverse to security 
interest, below 


Assignment of security interest, filing not required to continue perfected interest, 87A- 
- 9-302 

Attachment of collateral by third party—See Lien adverse to security interest, below 
Attachment of security interest, requirements for, 87A-9-204 

Authenticity of third-party documents presumed, 87A-1-202 

Bank accounts excluded from chapter, 87A-9-104 

Bankruptcy of debtor, status of trustee—See Lien adverse to security interest, below 
Bulk Transfer chapter, secured transactions not subject to, 87A-6-103, 87A-9-111 

Care required by secured party in possession of collateral, 87A-9-207 

Certificate of title indicating security interest, conflict of laws, 87A-9-103 

Citation of Uniform Commercial Code chapter, 87A-9-101 

Claim against seller or lessor, waiver by buyer or lessee against assignee, 87A-9-206 
Claims of account debtor against creditor, assertion against assignee of account, 87A-9- 
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SECURED TRANSACTIONS (Continued) 


Collateral to secure debt 
after-acquired collateral, time of attachment to, 87A-9-204 
list of collateral supplied by secured party to debtor, 87A-9-208 
owner of collateral other than debtor, rights and immunities, 87A-9-112 
possession of collateral by secured party, rights and duties of parties, 87A-9-207 
proceeds of disposition of collateral, attachment of security interest to, 87A-9-306 
release of collateral, filing, 87A-9-406 
title immaterial in applying chapter, 87A-9-202 
transfer of debtor’s rights in collateral, 87A-9-311 
use of collateral by debtor, effect of agreements permitting, 87A-9-205 
use of collateral by secured party in possession, 87A-9-207 


Collection, assignment of accounts for excluded from chapter, 87A-9-104 
Collection of assigned accounts by debtor, effect of agreement permitting, 87A-9-205 
Commercial Paper chapter subject to Secured Transactions chapter, 87A-3-103 
Commingled goods, conflicting security interest in, 87A-9-315 
Commingling of collateral by debtor, effect of agreements permitting, 87A-9-205 
Contlict of laws, 87A-9-103 

restriction on agreement as to applicable law, 87A-1-105 


Consumer Loan Act, application to transactions, 87A-9-203 
Course of dealing between parties, application, 87A-1-205 
Creditors, effect of security agreement against, 87A-9-201 
Default by debtor 
attorney fee to be allowed in foreclosure action, 93-8613 
collection on accounts or instruments by secured party, 87A-9-502 
deficiency in collateral, liability of debtor, 87A-9-504 
collections on accounts or instruments by secured party, 87A-9-502 
disposition of collateral by secured party, 87A-9-504 
compulsory disposition, 87A-9-505 
price at which sale made, reasonableness, 87A-9-507 
judgment for secured party, relation back of judgment lien, 87A-9-501 
liability of secured party for noncompliance with requirements, 87A-9-507 
possession of collateral taken by secured party, 87A-9-503 
purchase by secured party at sale of collateral, 87A-9-504 
real property included in security agreement, remedies available, 87A-9-501 
redemption by debtor after default, 87 A-9-506 
remedies available to debtor, 87A-9-501 
remedies available to secured party, 87A-9-501 
retention of collateral by secured party in satisfaction of debt, 87A-9-505 
sale of collateral by secured party, 87A-9-504 
compulsory sale, 87A-9-505 
judicial sale, right of secured party to purchase at, 87A-9-501 
postponement of sale, 52-313 
price at which sale made, reasonableness, 87A-9-507 
report of sale, filing and recording, 52-314 
sheriff making seizure and sale, 52-312 
time of sale, 52-313 


subrogation of guarantor or endorser to rights of secured party, 87A-9-504 
surplus proceeds of collateral, disposition, 87A-9-504 

collections on accounts or instruments by secured party, 87A-9-502 
waiver of certain rights of debtor prohibited, 87A-9-501 


Defenses against seller or lessor, waiver by buyer or lessee against assignee, 87A-9-206 
Defenses available to account debtor against assignee of account, 87A-9-318 
Definition of terms, 87A-9-105 

“account,” 87A-9-106 

“consumer goods,” 87A-9-109 

“contract right,” 87A-9-106 

“equipment,” 87A-9-109 

“farm products,” 87A-9-109 

general definitions in Uniform Commercial Code, 87A-1-201 

“general intangibles,” 87A-9-106 

index of definitions, 87A-9-105 

“inventory,” 87A-9-109 

“purchase money security interest,” 87A-9-107 
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SECURED TRANSACTIONS (Continued) 


Description of property, sufficiency, 87A-9-110 
Disposal of collateral by debtor, effect of agreement permitting, 87A-9-205 
Effectiveness of security agreement among parties, 87A-9-201 
Exclusion of transactions from chapter, 87A-9-104 . 
Federally governed security interests excluded from chapter, 87A-9-104 
Filing of financing statement 
acts constituting filing, 87A-9-403 
amendments to statement, effective date, 87A-9-402 © 
assignment of security interest or rights under financing statement, 87A-9-405 
filing not required to continue perfected status, 87A-9-302 
change of debtor’s address or location of collateral, effect, 87A-9-401 
conflict of laws, 87A-9-103 
contents of statement required, 87A-9-402 
continuation statements, manner of filing and effect, 87A-9-403 
destruction of record permitted after lapse of time, 59-516.1 
duration of effectiveness of filing, 87A-9-403 
erroneous filing in improper place, effect, 87A-9-401 
_ fees chargeable for filing, 87 A-9-403 
assignment of security interest, filing, 87A-9-405 
information, fees chargeable for furnishing, 87A-9-407 
release of collateral, filing, 87A-9-406 
termination statement, 87A-9-404 


formal requisites of statement, 87A-9-402 

future goods, application of financing statement to, 87A-9-402 

indexing of statements, 87A-9-403 

information furnished from files, 87A-9-407 

secs of security interest on expiration of period for which filing effective, 87A-9- 

numbering of statement, 87A-9-403 

out-of-state transactions filed in this state, 87A-9-103 

period for which retained, 59-516.1 

place of filing, 87A-9-401 

public inspection, statement held for, 87A-9-403 

public utility statement, contents and place of filing, 87 A-9-302.2 
definition of terms, 87A-9-302.1 
Uniform Commercial Code applicable, 87A-9-302.3 

purchase money security interest, time allowed for filing, 87A-9-301 

release of collateral, filing, 87A-9-406 

required for perfection of security interest, exceptions, 87A-9-302 

signature affixed to statement, 87A-9-402 

statutory registration systems, interests in property subject to, 87A-9-302 

termination statement, furnishing and filing, 87A-9-404 

Fixtures, priority of security interest in, 87A-9-313 


Foreclosure of security interest 
joinder with action for recovery of possession, 52-312 
proceedings as in foreclosure of real estate mortgage, 52-312 
seizure and sale by sheriff 
authority in security agreement for seizure, 52-312 
indemnity bond to sheriff given by secured party, 52-312 
postponement of sale, 52-313 
report of sale, filing and recording, 52-314 
time of sale, 52-313 
Future advances, coverage by security agreement, 87A-9-204 
Good faith required, 87A-1-203 
Illegal transactions not validated by chapter, 87A-9-201 
Insolvency of debtor, attachment of security interest to proceeds of disposition of col- 
lateral, 87A-9-306 
Installment sales act unaffected by chapter, 87A-9-201 
Insurance policy interest, transfer excluded from chapter, 87A-9-104 
Judgment rights excluded from chapter, 87A-9-104 
Landlord’s lien excluded from chapter, 87A-9-104 
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SECURED TRANSACTIONS (Continued) 


Lien adverse to security interest 
attachment of collateral by third’party, method of levy, 93-4338 
priority over security interest of liens in ordinary course of business, 87A-9-310 
subordination of unperfected security interest to prior lien, 87A-9-301 


Livestock as collateral, 52-319 to 52-323, 87A-9-203 
collection of debt, officers not responsible for, 52-323 
contents of notices filed, 52-320 
fees chargeable for filing, disposition, 52-322 
filing with recorder of marks and brands, 52-319 
satisfaction of agreement, duty to file, 52-321 
Manufactured products, security interest in material attaching to, 87A-9-315 
Mechanic’s and materialman’s lien excluded from chapter, 87A-9-104 
Modification of contract after assignment of account receivable, effect as against 
assignee, 87A-9-318 
Motor vehicles, security interest in, 53-110 
Negotiable instrument signed by buyer with security agreement, effect, 87A-9-206 
Notification to account debtor of assignment of account receivable, 87A-9-318 
Pawnbroker law, application to transactions, 87A-9-203 
Perfection of security interest 
bailed goods, perfection of interest in, 87A-9-304 
chattel paper, means of perfection, 87A-9-304 
continuity of perfected status under different means of perfection, 87A-9-303 
filing necessary to perfect interest, 87A-9-302—See also Filing of financing state- 
ment, above 
instruments, security interest in, 87A-9-304 
negotiable documents, interest in, 87A-9-304 
possession by secured party as means of perfection, 87A-9-305 
priority between interests governed by time of perfection, 87A-9-312 
purchase money security interest, time allowed for filing, 87A-9-301 
statutory registration systems, property subject to, 87A-9-302 
time of perfection, 87A-9-303 
Possession of collateral by secured party, rights and duties of parties, 87A-9-207 
perfection of security interest by possession, 87A-9-305 
security interest supported by possession, 87A-9-203 
Preservation of collateral by secured party in possession, 87A-9-207 


Priorities among conflicting security interests in same collateral, 87A-9-312 
fixtures, 87A-9-313 


Proceeds of disposition of collateral, attachment of security interest to, 87A-9-306 
Processed goods, security interest in, 87A-9-315 
Purchase money security interest governed by chapter on sales, 87A-9-206 
priority as against other security interests, 87A-9-312 
time allowed for filing of financing statement, 87A-9-301 


Purchaser of collateral, effect of security agreement against, 87A-9-201 
chattel paper purchaser, priority as against security interest, 87A-9-308 
consumer goods purchaser taking free of security interest, 87A-9-307 
farm equipment purchaser taking free of security interest, 87A-9-307 
negotiable instrument or document, rights of holder in due course against security 
interest, 87A-9-309 
nonnegotiable instrument purchaser, priority as against perfected security in- 
terest, 87A-9-308 
ordinary course of business buyer taking free of security interest, 87A-9-307 
Railway rolling stock equipment trusts excluded from chapter, 87A-9-104 
Raw material, security interest attaching to finished product, 87A-9-315 
Real estate interests excluded from chapter, 87A-9-104 
Real property included in security agreement, remedies available on default of debtor, 
87A-9-501 
Redemption of collateral by debtor after default, 87A-9-506 
Repossession of goods by seller of account receivable, attachment of account buyer’s 
interest to goods, 87A-9-306 


Reservation of rights by party while performing or accepting performance, 87A-1-207 
Retail Installment Sales Act, application to transactions, 87A-9-203 
Sale of goods, application of chapter to security interest arising under, 87A-9-113 
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SECURED TRANSACTIONS (Continued) 


Sales chapter inapplicable to transactions, 87A-2-102 

Scope of Uniform Commercial Code chapter, 87A-9-102 

Setoff rights excluded from chapter, 87A-9-104 

Short title of Uniform Commercial Code chapter, 87A-8-101 

Small loans laws unaffected by Secured Transactions chapter, 87A-9-201 

Statement of account by secured party to debtor, 87A-9-208 

Statutory liens, chapter inapplicable, 87A-9-102 

Subordination of priority by agreement, 87A-9-315 

Subordination of unperfected security interest to prior lien, 87A-9-301 

Time allowed for required actions, 87A-1-204 

Time of attachment of security interest, 87A-9-204 

Title to collateral immaterial in applying chapter, 87A-9-202 

Tort claims excluded from chapter, 87A-9-104 

Transfer of debtor’s rights in collateral, 87A-9-311 

Usage of trade, application, 87A-1-205 

Use of collateral by debtor, effect of agreements permitting, 87A-9-205 
secured party not liable for debtor’s acts or omission in use, 87A-9-317 


Use of collateral by secured party in possession, 87A-9-207 

Usury laws unaffected by chapter, 87A-9-201 

Wage assignments excluded from chapter, 87A-9-104 

Waiver of certain rights of debtor prohibited, 87A-9-501 

TC aie reserving security interest in goods covered by warehouse receipt, 87A- 
-2 


SECURITIES REGISTRATION 


See also INVESTMENT SECURITIES, 87A-8-101 to 87A-8-406 
Accountant excluded from definition of “investment adviser,” 15-2004 
Annuity contracts excluded from definition of “security,” 15-2004 
Attorneys excluded from definition of “investment adviser,” 15-2004 
Bank securities exempt, 15-2013 
Banks excluded from definition of “investment adviser,” 15-2004 
Bonds included in definition of “security,” 15-2004 
Bonuses construed as sales, 15-2004 


Broker-dealers 
definition, 15-2004 
fees payable for registration, 15-2016 
records and accounts required, 15-2006 
registration required, procedure, 15-2006 
service of process on dealer, 15-2015 
suspension or revocation of registration, 15-2006 


Building and loan securities exempt, 15-2013 
Burden of proof as to exemption, 15-2025 
Carrier securities, when exempt from registration, 15-2013 
Certificates of deposit included in definition of “security,” 15-2004 
Citation of act, 15-2002 
- Civil liability for unlawful acts and practices, 15-2022 
Collateral-trust certificates included in definition of “security,” 15-2004 
“Commissioner” defined, 15-2004 
Coordination, registration by 
contents and filing of statement, 15-2009 
stop order on failure to file price amendment, 15-2009 
time registration effective, 15-2009 
Copies of documents filed, availability to public, 15-2024 
Criminal liability, 15-2021 
Damages, measure of civil liability, 15-2022 
Debentures included in definition of “security,” 15-2004 
Definition of terms, 15-2004 
Denial of registration, grounds and procedure, 15-2012 
Effect of registration, 15-2011 
Employee benefit plans, exemption of investment contracts in connection with, 15-2013 
Engineers, exclusion from definition of “investment adviser,” 15-2004 
Escrow deposits of securities to be issued to promoters, 15-2011 
Evidences of indebtedness included in definition of “security,” 15-2004 
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SECURITIES REGISTRATION (Continued) 


Exchange-listed securities, exemption, 15-2013 
Exempt securities, 15-2013 
Exempt transactions, 15-2014 
Expenses of investigation, payment by issuer or broker-dealer, 15-2024 
False and misleading statements filed unlawful, 15-2017 
Federal statutes defined, 15-2004 
Fees payable for registration and certificates, 15-2016 
disposition of moneys received, 15-2024 


Forms prescribed by commissioner, 15-2024 
Fraudulent practices prohibited, 15-2005 
Gift of assessable stock construed as offer and sale, 15-2004 
Good faith conformity exempt from liability, 15-2024 
Governmental securities exempt, 15-2013 
“Guaranteed” defined, 15-2004 
Impounding of proceeds of sale, 15-2011 
Incorporation of documents by reference in registration statement, 15-2011 
Information confidential, 15-2024 
Injunction against unlawful acts and practices, 15-2020 
Insurance companies excluded from definition of “investment adviser,” 15-2004 
Insurance policies excluded from definition of “security,” 15-2004 
Insurance policies exempt, 15-2013 
Investigation by investment commissioner, 15-2019 
Investment advisers 
assignment of contract, consent required, 15-2005 
compensation of adviser, prohibited provisions, 15-2005 
contracts, required provisions, 15-2005 
definition, 15-2004 
fees payable for registration, 15-2016 
partnership changes, notice required, 15-2005 
records and accounts required, 15-2006 
registration required, procedure, 15-2006 
service of process on adviser, 15-2015 
suspension or revocation of registration, 15-2006 


Investment commissioner 
administration of act, 15-2024 
enforcement powers, 15-2019, 15-2020 
office created, 15-2001 


Investment contract included in definition of “security,” 15-2004 
Isolated transactions, exemption, 15-2014 
“Issuer” defined, 15-2004 
Joint liability for damage from unlawful practices, 15-2022 
Judicial sales, exemption, 15-2014 
Methods of registration enumerated, 15-2007 
Mining interests included in definition of “security,” 15-2004 
Misleading statements as to effect of registration unlawful, 15-2018 
“Non-issuer” defined, 15-2004 
Non-issuer transaction, when exempt, 15-2014 
Non-profit corporations, exemption of securities, 15-2013 
Notes included in definition of “security,” 15-2004 
Notification, registration by 
contents and filing of statement, 15-2008 
eligibility of securities for registration by notification, 15-2008 
time of effectiveness of registration, 15-2008 
“Offer” defined, 15-2004 
Oil and gas interests included in definition of “security, ” 15- 2004 
Participation certificates included in definition of “security,” 15-2004 
Penalties for violation, 15-2021 
“Person” defined, 15-2004 
Pledgee, exemption of sales by, 15-2014 
Ea er a certificates and subscriptions included in definition of “security,” 
15-20 
Private offerings, exemption, 15-2014 
Profit-sharing agreements, certificates included in definition of “security,” 15-2004 
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SECURITIES REGISTRATION (Continued) 
Public hearings required, 15-2024 
Public utility securities, when exempt, 15-2013 
Publishers excluded from definition of “investment adviser,” 15-2004 
Qualification, registration by 
contents and filing of statement, 15-2010 
prospectus, required contents, 15-2010 
time registration effective, 15-2010 


Register of applications and statements open for inspection, 15-2024 
Reorganization issues, exemption, 15-2014 
Reports to be filed with commissioner after registration of securities, 15-2011 
Review of orders of commissioner, 15-2023 
Revocation of registration, grounds and procedure, 15-2012 
Rules, adoption by commissioner, 15-2024 
“Sale” defined, 15-2004 
Sale of unregistered securities prohibited, 15-2007 
Salesmen 
association with issuer or broker-dealer required, 15-2006 
bond required for registration, 15-2006 
definition, 15-2004 
fee for registration, 15-2016 
registration required, procedure, 15-2006 
service of process on salesmen, 15-2015 
Savings institutions excluded from definition of “investment adviser,” 15-2004 


Securities exempt, 15-2013 
“Security” defined, 15-2004 


Service of process on registrant or issuer, 15-2015 
Short-term obligation, exemption, 15-2013 
“State” defined, 15-2004 


Statement for registration, by whom filed, 15-2011 
Stock dividends, exemption, 15-2014 
Subpoena powers of investment commissioner, 15-2019 
Suspension of registration, grounds and procedure, 15-2012 
federal suspension or stop order, automatic suspension on, 15-2011 
Teachers, exclusion from definition of “investment adviser,” 15-2004 
Title of act, 15-2002 
Treasury stock included in definition of “security,” 15-2004 
Trust companies excluded from definition of “investment adviser,” 15-2004 
Underwriter purchases, exemption, 15-2014 
Uniformity of construction of act, 15-2003 
Unsolicited offers, exemption, 15-2014 
Voting-trust certificates included in definition of “security,” 15-2004 
Warrant to purchase security construed as offer, 15-2004 
Withdrawal of registration, registration statement, 15-2011 


SEEDS 


' Agricultural seeds, labeling, 3-802.2 
Classifications, revision of, 3-821 
Definitions, 3-802.1 
Prohibitions, 3-820 

Vegetable and flower seeds, labeling, 3-802.3 


SENTENCES 
See CRIMINAL PROCEDURE, Sentence and judgment 


Appellate review of legal sentences, 95-2501 to 95-2530 

Commutation of prison sentence to commitment to juvenile facilities, 80-2210 
Good time allowance to prison inmates, 80-1905 

Post-conviction hearing, 95-2601 to 95-2608 

Western Interstate Corrections Compact, 95-2308 to 95-2312 


SEPTIC TANKS 
Cleaning of septic tanks, 69-5401 to 69-5408—See SANITARY LICENSEES 
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SERVICE OF PROCESS 
Affidavit of service, M. R. Civ. P., Rule 4 D(9) 
Attorney general, service upon in tort actions against state, 83-704 
Attorney, service on, M. R. Civ. P., Rule 5(b) 
Continuance to allow opportunity to defend, M. R. Civ. P., Rule 4 D(6) (b) 
Criminal procedure, summons, definition, issuance, form and service, failure to appear, 
95-601, 95-612, 95-613 
Delivery of copy, manner of making, M. R. Civ. P., Rule 5(b) 
Fraternal benefit societies, service through commissioner of insurance, 40-5352 
Industrial accident board under occupational disease act, service of process on, 92-1344 
Insurers, service through commissioner of insurance, 40-2818 
proceedings after service, 40-2819 


Jurisdiction of person acquired by service, M. R. Civ. P., Rule 4 B(2) 
Justices’ court, service of summons, 93-6711 
Milk control board, method of serving, 27-429 
Motions, when service required, M. R. Civ. P., Rule 5(a) 
Motion to raise insufficiency, M. R. Civ. P., Rule 12(b) 
Numerous defendants, service on, M. R. Civ. P., Rule 5(c) 
Orders, when service required, M. R. Civ. P., Rule 5(a) 
Personal service outside state, M. R. Civ. P., Rule 4 D(3) 
Personal service within state, M. R. Civ. P., Rule 4 D(2) 
Persons by whom served, M. R. Civ. P., Rule 4 D(1) 
Pleadings, when service required, M. R. Civ. P., Rule 5(a) 
Proof of service, M. R. Civ. P., Rules 4 D(8), 5(f) 
amendment of proof, M. R. Civ. P., Rule 4 D(7) 


Publication, service by, M. R. Civ. P., Rule 4 D(5) 
Real estate brokers residing outside state, service through real estate commission, 66- 
1936 


Sanitarians registration council, service on, 69-3409 
Secretary of state, service through, M. R. Civ. P., Rule 4 D(6) 
Securities act registrant or issuer, service on, 15- 2015 
Sheriffs and deputies to serve process, M. R. Civ. P., Rule 4 D(1) 
Subpoena, service, M. R. Civ. P., Rule 45(c) 
Third parties, service Ot, MRS Civ. P., Rule 14(a) 
Time allowed for proceedings after service by mail, M. R. Civ. P., Rule 6(e) 
Unauthorized insurers, service on 
attorney’s fee, when included in judgment, 40-3408 
citation of act, 40-3403 
commissioner as agent for process, 40-3404 
default judgment, when allowed, 40-3405 
defense of action, 40-3407 
exemptions from service of process provisions, 40-3406 
motion to quash or set aside service, 40-3407 
procedure for service, 40-3405 
uniformity of interpretation of act, 40-3403 


Unit ownership property, service with respect to, 67-2338 
agent to receive service named in declaration, 67-2314 
change of agent to receive process, 67-2339 


SETOFF 
Assignments excluded from Uniform Commercial Code, 87A-9-104 


SEWAGE DISPOSAL 
Classification of waters for industrial use, criteria, 69-4803 
Definition of terms, 69-4802 
Domestic water supply, prote chy 69-4901 to 69-4908—See WATER SUPPLY, 
Domestic water supply 
Permit required for sewage disposal system, 69-4806 
plans and specifications to be filed before permit issued, 69-4807 
revocation of permit for violations, 69-4807 
state department functions with respect to permits, 69-4809 
Policy of state, 69-4801 
Privately owned waters, chapter not applicable to, 69-4804 


210 


INDEX 


References are to Title and Section numbers 


SEWAGE DISPOSAL (Continued) 

~ Subdivision plans subject to sanitary restriction, 69-5003 

definition of “subdivision,” 69-5002 

plat of subdivision not to be filed unless in compliance, 69-5004 
policy of state, 69-5001 

rules and standards for enforcement of requirements, 69-5005 


SHERIFFS 
Accident report forms for motorboat or vessel accidents, 69-3512 
Arrest, sheriffs privileged from arrest, when, 95-616 
Deputies, qualifications of, 16-3705 
Fingerprints taken on felony arrest, 80-2003 
salary withheld on failure to furnish information, 80-2004 
Fish and game laws, enforcement by sheriffs, 26-114 
Identification bureaus, assistance by state bureau in establishing, 80-2006 
Law enforcement teletypewriter communications committee, membership on, 82-3902 
Medical expense for prisoners, reimbursement, 16-2818 
Practice of law by sheriff, restrictions on, 93-902 
Salaries, establishment before election, 25-609 
Service of process by sheriffs, M. R. Civ. P., Rule 4 D(1) 
Summoning of jurors, 93-1509 
Vehicle, purchase or lease with county funds authorized, 16-2724 
Work release program for prisoners, duties, 95-2216 


SHODDY 


Condemnation of mattresses in violation, 69-4706 
Definition of “mattress,” 69-4701 
Inspections by health authorities, 69-4705 
Label required on each mattress, 69-4702 
Prohibited acts, 69-4703 
separate offense for each mattress made or sold, 69-4707 
Rules and standards of state board, 69-4704 


SHOOTING PRESERVES 
See FISH AND GAME, Shooting preserves, 26-1601 to 26-1614 


SIDEWALKS 
Municipal construction without special improvement district, 11-2226 


SIGNATURES 


Facsimile signatures of public officials—See PUBLIC OFFICERS AND EMPLOY- 
EES, Facsimile signatures of public officials 


SLANDER 
Notice to publisher or broadcaster and opportunity to correct, 64-207.1 


SMALLPOX 
Vaccination required for school attendance, 69-4515 


SMALL TRACT FINANCING ACT 
See TRUST INDENTURES, 52-401 to 52-417 


SNOWMOBILES 
CMO TOR VMI CLES Snowmobiles os1001 to 52-1011 


SOIL AND WATER CONSERVATION 
Citation of act, 76-101 
Corrective methods, declaration of policy, 76-102 
Legislative policy, 76-102 
Project areas, 76-224 to 76-229 
Soil and water conservation districts 

assessments and funds 

certification of assessment to county assessor, 76-211 
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SOIL AND WATER CONSERVATION (Continued) 


Soil and water conservation districts (Continued) 
assessments and funds (Continued) 
collection of tax, application of general law, 76-212 
depository of funds of district, 76-215 
division between counties of amount to be raised by assessment, 76-205 
entry of assessment on assessment roll, 76-211 
estimate by supervisors of amount to be raised by assessment, 76-204 
expenses covered by estimates, 76-206 
general law on levy and collection, application to assessments, 76-212 
investment of funds, 76-221, 76-222 
levy of assessment by county commissioners, 76-209 
liability of officers on official bonds, 76-212 
maximum income from levy, 76-209 
maximum regular assessments, 76-208 
notice of organization of district filed with county clerk, 76-201 
copies of notice transmitted to county commissioners, 76-202 
payment of district moneys on order by supervisors, 76-217 
“principal county” defined, 76-213 
purpose of expenditures, 76-219 
rate of assessment, computation, 76-210 
receipt and crediting of district funds by treasurer of principal county, 76-216 
regular assessments defined, 76-207 
report by treasurer to supervisors, 76-218 
eae and payments by county treasurers other than of principal county, 
authorized to borrow money, 76-220 
body corporate, district constitutes, 76-108 
bonds, issuance authorized, 76-223 
chairman, 76-107 
change of name, procedure, 76-117 
combination of districts, 76-117 
creation of districts, 76-105 
notice of organization filed with county clerk, 76-201 
copies of notice transmitted to county commissioners and assessor, 76-202 
definition of terms, 76-103 
division of districts, 76-117 
employees, 76-107 
flood control measures, 76-108 
powers, enumeration, 76-108 
supervisors, number, 76-107 
term of office, 76-107 
vacancy among, filling, 76-107 


Nes board, establishment, members, 89-103—See WATER RESOURCES 
RD 


SOLDIERS AND SAILORS 
See MILITIA AND MILITARY; VETERANS 


STATE AGENCY FOR SURPLUS PROPERTY 


Cost of operation, payment from receipts from sales, 82-3104 
Rebate of surplus funds, 82-3104 


STATE AUDITOR 


Assignment of claims against state 

effect of assignment, 83-904 

limitations on assignment, 83-902 

notice to auditor, 83-901 

rules promulgated by auditor, 83-903 
Insurance commissioner ex officio, 40-2701 
Investment commissioner ex officio, 15-2001 
Salary, 25-501 
Warrants, order in which drawn, 79-104 
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STATE BOARD OF EQUALIZATION 
See TAXATION, State board of equalization 


STATE BOARD OF HEALTH 
See DEPARTMENT OF HEALTH, Board of health 


STATE BOARD OF REVIEW 


Creation, membership and compensation, 79-2401 to 79-2404 

Quorum and vacancies, 79-2407 

Records, 79-2405, 79-2406 

Reimbursement of general fund for costs of central services, 79-2409 to 79-2415 


STATE CAPITOL 


Budget requests for maintenance, repair, replacement, renewal and additions to state 
buildings, 82-3309 
Building improvement and repair 
bonds, indentures and notes, issuance authorized, 78-737 
registration of instruments, 78-742 
sale of instruments, 78-742 
terms of instruments, 78-741 
borrowing power of board of examiners, 78-737 
maximum amount, 78-740 
contracts for work authorized, 78-739 
employment of architects and engineers authorized, 78-738 
legislative areas, consultation with legislative council, 78-746 
repayment of obligations, funds available for, 78-743 
budget act inapplicable t6 appropriations, 78-745 
sinking fund, deposit of moneys in, 78-744 
Building program, scheduling to minimize effects of weather on construction and 
work opportunities, 78-910 
ee and department of administration to oversee property in capitol area, 82-3309, 
-3310 
Custodian, office abolished, 82-3322 
Emergency temporary seat of government in event of enemy attack, designation, 
method, 82-1310 
Insurance proceeds from damaged state buildings, deposit and use, 78-1101 
Land grants for capitol building 
dedication of funds accumulated, 78-503 
deposit of revenue in federal and private revenue fund, 78-501 
income dedicated to repayment of improvement and repair bonds, indentures and 
notes, 78-743 
Long-range building program financing ~ 
bonds authorized, form, contents and terms, 79-2202 
amount of authorization, 79-2205 
definition of terms, 79-2201 
fiscal agent to assist state board of examiners, 79-2202 
referendum on tobacco tax, 79-2203 
refunding bonds authorized, 79-2203 
sinking fund account, sources and use of funds, 79-2203 
taxes pledged to sinking fund, 79-2203 
waiver of security provisions by bondholders, 79-2204 
Reconstruction and improvement 
acquisition of land, 78-1201, 78-1203 
architect and engineers, employment authorized, 78-1202 
bonds, indentures and notes, 78-1205 to 78-1208 
borrowing power, 78-1201, 78-1204 
budget act inapplicable, 78-1209 
Unemployment compensation commission building 
architect, employment. 78-1002 
bids for construction, 78-1003 
bond issue authorized, 78-1001 
bonds 
amount authorized, 78-1004 
interest, 78-1005 
interest and sinking fund, 78-1008 
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STATE CAPITOL (Continued) 


Unemployment compensation commission building (Continued) 
bonds (Continude) 
principal and interest, payment, 78-1007 
provisions, 78-1005 
purchase by state board of land commissioners, 78-1009 
registration, 78-1006 
sale, 78-1006 
term, 78-1005 
budget act inapplicable, 78-1010 
contractor’s bond, 78-1003 
location, 78-1001 
Veterans’ and pioneers’ memorial, purpose and use, 78-202 
historical society and library, fittings and furnishings, 44-526 
moneys available for expenditure in, 78-302 
War, moving seat of state government, V, 46; 82-3807 


STATE CONTROLLER 


Appointment, 82-106 
Building program of state, scheduling to minimize effects of weather on construction 
and work opportunities, 78-910 
Claims against the state, processing, 82-109.1 to 82-109.4—See PUBLIC FINANCE, 
State finance 
Department of administration, 82-3301 to 82-3322—See DEPARTMENT OF ADMIN- 
ISTRATION 
Duties, 82-109 
ex-officio budget director, 79-1012 
Examination into audits and reports, 82-110 
Expenditure control, 82-109 
Oath of office, 82-107 
Qualifications, 82-106 
Reports to governor and legislature, 82-3305 
State board of review, controller as member and chairman, 79-2402, 79-2404 
State printing, approval of claim for, 82-1910 
Surplus property of state, power to dispose of, 82-1914 
Treasury fund accounts, creation and abolition, 79-413 
records of funds and accounts maintained by controller, 79-414 
Uniform accounting system, 82-110 


STATE DEPARTMENTS AND BOARDS 


Facsimile seal, use authorized, 59-1303 
Interlocal co-operation, 16-4901 to 16-4904—See INTERLOCAL CO-OPERATION 
Open meetings of public agencies 
legislative intent, 82-3401 
meetings to be open, exceptions, 82-3402 
minutes to be available for public inspection, 82-3403 
Service of process on state boards or agencies, M. R. Civ. P., Rule 4 D(2) (h) 


STATE ENGINEER 

Funds and appropriations transferred to water conservation board, 89-103.6 
Powers transferred to water conservation board, 89-103.4 

Records and property transferred to water conservation board, 89-103.5 


STATE ENTOMOLOGIST 


Appointment and qualifications, 82-804.1 
Biennial report required, contents, 82-804.3 
Duties, 82-804.2 

Expenses, appropriations for, payment, 82-804.4 


STATE EXAMINER 


Audit of extracurricular funds of schools, 75-1632 

Banks, investment companies and trust companies, fee for examination, 5-908 
Biennial report to governor, 82-1002 

Building and loan associations, fee for examination, 5-909 
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STATE EXAMINER (Continued) 


Cities and towns, examination of, fee, 4-905, 82-1008 
Claims against state, assignment of, duties of state auditor, 83-901 to 83-904 
Counties, fee for examination, 5-904 
County free high schools, fee for examination, 5-906 
Irrigation districts 
fee for examination, 5-907 
joint operations, examination by state examiner, 89-1215 


Salary and reimbursement of expenses, 82-1011 

School districts, examination of, 82-1008 

Special examinations, fee, 5-910 

Vehicle equipment safety commission accounts, inspection by examiner, 32-21-174 


STATE INSTITUTIONS 


Advisory committees for institutions, appointment by warden or superintendent, 80-1406 
Agricultural programs for treatment or rehabilitation, 80-1405 
Boulder river school and hospital, 80-2301 to 80-2312—See BOULDER RIVER 
SCHOOLMAN D. HOSPITAL 
Budget requests, review and approval by board, 80-1405 
Center for the aged, 80-2501 to 80-2503—See CENTER FOR THE AGED 
Children’s center, 80-2101 to 80-2107—See CHILDREN’S CENTER 
Cost of support of residents 
action for collection of costs, 80-1604 
definition of terms, 80-1602 
deposit of receipts in state treasury, 80-1603 
financial ability of resident or responsible person, investigation, 80-1603 
institution subject to per diem charge, enumeration, 80-1601 
investigation to determine per diem, 80-1603 
lien of judgment or claim on property of responsible person, 80-1604 
monthly assessment of charges against resident or responsible person, 80-1603 
rate of per diem, annual recomputation, 80-1603 


Department of institutions 
board of institutions, qualifications and appointment, 80-1407 

compensation and reimbursement of board members, 80-1408 
function of board in general, 80-1409 
meetings of board, 80-1409 
officers of board, 80-1408 
quorum of board, 80-1409 
report to governor, 80-1405 


council of superintendents, 80-1406 . 
definition of terms, 80-1402 
director, qualifications, appointment and duties, 80-1404 
division of mental hygiene 
powers and duties of division, 80-2403 
state hospital in division, 80-2401 
supervisor of division, 80-2402 
division of mental retardation, 80-2302 
employees of department, appointment, 80-1404 
_ institutions subject to control by department enumerated, 80-1403 
juvenile correctional facilities, establishment, control and management, 80-1410 to 
80-1412—See Juvenile facilities, below 
powers and duties of board in general, 80-1405 
purpose of department, 80-1401 
reports of board to governor and legislative assembly, 80-1405 
superintendents and wardens, appointment by board, 80-1405 
duties of warden and superintendents, 80-1406 
Employment of personnel at institutions, 80-1406 
Galen state hospital, 80-1701 to 80-1704—See GALEN STATE HOSPITAL 
Industrial activities permitted, 80-1501 
contract labor arrangements prohibited, 80-1503 
exchange of products with other states prohibited, 80-1503 
payments to prison inmates permitted, 80-1501 
public sale of products prohibited, 80-1503 
receipts from sale of goods, disposition, 80-1502 
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STATE INSTITUTIONS (Continued) 


Juvenile facilities 
absentee from facilities, apprehension and return, 80-2211 
penalty for aiding residents to leave facility, 80-2212 
aftercare division and agreements, 80-1414 to 80-1416 
age of child for commitment, 80-2204 
control and management of correctional centers, 80-1411 
curriculum of instruction, standards and subjects included, 80-2203 
establishment by department, 80-1410 
expense of commitment and transportation, 80-2206 
Galen State Hospital, juvenile reception and evaluation center, 80-1704 
industrial activities permitted, 80-1501 to 80-1503—See Industrial activities per- 
mitted, above 
institutions in department, 80-1403 
medical examination before commitment, 80-2205 
physical education building at Pine Hills School, construction and retirement of 
bonds, 80-2207 
prison sentence, commutation to commitment to department of institutions, 80-2210 
records and reports to accompany child committed, 80-2205 
special programs, 80-1411 
superintendents to manage facilities, 80-2202 
support and maintenance costs at Pine Hills School, payment by county or federal 
government, 80-2207 
transfer of child from children’s center, 80-2105 
transfer to other facilities or institutions, 80-2209 
transportation to school, 80-2206 
university aid to residents, 80-2213 
youth forest camp, work program, 80-1412 
Lands for use of institutions, lease or purchase, 80-1405 
Legislative consent required to move, discontinue or abandon institution, 80-1403 
Legislative proposals for long-range programs, 80-1405 
Mental health centers in Miles City and Glasgow, staffing, supervision by board 
of institutions, 80-2410, 80-2411 
Mental health programs controlled through division of mental hygiene, 80-2405—See 
INSANE AND MENTALLY ILL, Division of mental hygiene 
Mental retardation center at Glendive, 80-2310 to 80-2312 
Prison, 80-1901 to 80-1908—See PRISONS AND PRISONERS, State prison 
Pulmonary disease hospital, 80-1701 to 80-1704—See GALEN STATE HOSPITAL 
Research programs, participation by governing boards of institutions, 80-1413 
Rules and regulations for government of institutions, 80-1405 
Soe attended by children of institutional employees, state payments to district, 
75-3624 
State hospital, 80-2401 to 80-2411—See WARM SPRINGS STATE HOSPITAL 
State training school and hospital, 80-2301 to 80-2312—See BOULDER RIVER 
SUHOOL ANDi sia A 
Superintendents and warden, appointment and discharge, 80-1404 
powers and duties in general, 80-1406 
University facilities, utilization by institutions, 80-1405 ' 
Veterans’ home, 80-1801 to 80-1804—See VETERANS, Home for veterans 
pane apunes state hospital, 80-2401 to 80-2411—See WARM SPRINGS STATE 


STATE LANDS 


Brush disposal on state lands, 81-1601 
Commissioner of state lands and investments, compensation, 81-209 
Definition of terms relating to, 81-102 
Development of resources, 81-2401 to 81-2408—See Resource development, below 
Equalization payments to counties 

claim for payments filed by commissioner, 81-1118 

computation of payments to counties, 81-1116 

county distribution of payments, 81-1120 

form for computing payment completed by county assessor, 81-1117 

examination by commissioner, 81-1118 

school district use of payments, 81-1121 

statement transmitted to county assessors, 81-1115 

warrant for payments to counties issued by controller, 81-1119 
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' STATE LANDS (Continued) 
Federal installations and facilities donated, acceptance by board of examiners, 81-1101.1 
Fees chargeable by commissioner of state lands and investments, 81-1113 


Forests 
conservation appropriations and allotments, receipt by state treasurer, 81-1410 
sale of timber from state forests, supervision and scaling by state forester, 81-1408 


Lease for coal mining, maximum term, 81-502 


Leases of agricultural and grazing lands and city and town lots 
agricultural use of land leased for grazing, 81-414 
animal-unit-month formula for rental on grazing land, 81-433 
appraisal of lands, frequency, 81-401 
bids and applications to be in writing and sealed, 81-405 
crop share rental basis for leasing of agricultural lands, 81-402 
deposit required with bid, retention, return or forfeiture, 81-436 
duration of leases, 81-407 
improvements, sale by lessee to successor, arbitration, 81-406 
inspection of land to determine best possible use, 81-413 
notice of expiration or cancellation of lease, 81-407 
policy of state as to leasing of lands, 81-401 
qualifications of lessee, 81-407 
renewal of lease, preference of lessee, 81-405 
rent to be charged in lease, 81-402 
sale of land, right reserved by state in lease, 81-402 
withdrawal of land from leasing, 81-405 


Leases of mineral lands, authority, 81-701 


Lease with option to purchase, taxability of land, 84-204 
valuation and assessment of land, 84-205 


Multiple-use management concept, 81-103 


Oil and gas leases 
authority for lease, 81-1701 
payment of royalties to state, 81-1705 
reports of lessees to commissioner, 81-1705 
royalties payable under lease, 81- 1704 
rules and regulations, adoption and publication, 81-1707 
surface rights reserved, 81-1701 
waste, provisions for prevention, 81-1701 


Resource development 
account in earmarked revenue fund, creation, purposes, 81-2403 
deduction from income, maximum percentage, crediting deductions, 81-2405, 
81-2406 
investment of moneys in account, 81-2407 
restriction on use of funds, 81-2404 
definition of terms, 81-2402 
policy of state, 81-2401 
rules and regulations adopted by board, 81-2408 


Sale of lands 

amounts purchased by one person, 81-908 

forfeiture for failure to pay for lands purchased, 81-912 

improvements by lessee, settlement for, 81-919 

mineral reservations required, 81-902 

notice of sale, publication, 81-910 

payment terms, 81-915 

preference to lessee, 81-912 

price for which sold, 81-912 

proceeds of sale, funds to which credited, 81-912 

public auction, where held, 81-909 

qualifications of purchasers, 81-908 

shoreline lands reserved from sale, 81-903 

taxability of property held under contract of sale, 84-204 
valuation and assessment of property, 84-205 


Timber sales from state lands in general, prices and terms, 81-1601 
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STATE OF MONTANA 


Action authorized for use or benefit of another, M. R. Civ. P., Rule 17(a) 
Claims against state, assignment of, duties of state auditor, 83-901 to 83-904 
Contract actions against state, law ‘not modified by Uniform Commercial Code, 87A-10- 
103 
Criminal jurisdiction, 95-304 
Employees 
group insurance for employees authorized, 11-1024 
minimum hours of salaried personnel, 59- 510(1) 
Flathead Indian country, criminal jurisdiction 
county commissioner’s consent required for assumption of jurisdiction, 83-802 
customs and culture of Indians to be preserved, 83-805 
date of assumption of jurisdiction, 83-803 
obligation of state to assume jurisdiction, 83-801 
proclamation of governor assuming jurisdiction, 83-802 
resolution of tribes requesting state jurisdiction, 83-802 
rights, privileges, and immunities of Indians preserved, 83-804 
withdrawal of tribal consent to state jurisdiction, 83-806 


Service of process on state or state agencies, M. R. Civ. P., Rule 4 D(2) (h) 


Territorial jurisdiction 
Blackfeet highway, reassumption of jurisdiction, 83-104.1 
migratory bird reservations, consent to acquisition by United States, 83-113 


Tort actions against 
act not to affect actions arising under workmen’s compensation act, 83- 707. 
appeals 
bond not to be required of state, 83-703 
right of, 83-703 
bonds not to be required of state, 83-703 
compromise and settlement, power, 83-704 
immunity for claims in excess of collectible insurance, 83-706 
insurance, effect, 83-706 
judgment as obligation of state, 83-705 
jurisdiction of district courts, 83-701 
limitation of liability of state to extent of insurance coverage, 83-701 
procedure and practice, 83-702 
service of process upon attorney general, 83-704 
state not to be liable for interest prior to judgment nor for punitive damages, 83-701 
War 
post-attack resource management, 77-1501 to 77-1508—See WAR, Resource 
management 
post-enemy-attack, continuity in government, V, 46; 82-3801 to 82-3809—See 
WAR, Continuity in government 


STATE ORPHANS’ HOME 
See CHILDREN’S CENTER, 80-2101 to 80-2107 


STATE-OWNED MOTOR VEHICLES 


Pool created, 53-511 
highway commission to operate and maintain, 53-511, 53-512 
rules and regulations, 53-513 


STATE PLANNING BOARD 
Industrial development projects, assistance in, 11-4110 


STATE PUBLICATIONS DISTRIBUTION CENTER 
See LIBRARIES, State publications distribution center, 44-132 to 44-139 


STATE PURCHASING DEPARTMENT AND AGENT 
Contractors—See PUBLIC CONTRACTORS 

licenses, 84-3501 et seq. 

preference to Montana bidders, 82-1924 to 82-1926 
Duties of purchasing agent in general, 82-1902 
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STATE PURCHASING DEPARTMENT AND AGENT (Continued) 


Emergency purchases by departments, 82-1919 

Estimates by departments, approval and authority to purchase, 82-1904 
Fresh fruits and vegetables, purchase, 82-1919 

Institutions and departments, exclusive power to purchase for, 82-1906 
Legislative assembly, supplies and services for, 82-1909 

Payment for purchases, 82-1905 

Printing and publications, 82-1916 

Requisitions by departments, approval and authority to purchase, 82-1904 
Warehouses, lease, construction and maintenance, 82-1903 


STATE RECORDS 


Committee abolished, 82-3322 
Department of administration management program, 82-3311 

definition of “records,” 82-3312 

destruction of records, procedure for authorization, 82-3313 

library and museum material excluded from program, 82-3312 
Microfilm division of historical society, creation and functions, 82-3205 
Preservation of noncurrent records of permanent value, 82-3207 

state archives and archivist, 82-3208, 82-3209 
Tax records, destruction authorized by board of equalization, 84-724 


STATE TRAINING SCHOOL AND HOSPITAL 
See BOULDER RIVER SCHOOL AND HOSPITAL, 80-2301 to 80-2312 


STATE TREASURER 


Deposit of funds with treasurer by state agencies, 79-306 
Duties in general, 79-201 
_ Funds in treasury 
accounts within funds, creation and abolition by controller, 79-413 
clearing and suspense accounts authorized, 79-412 
Sek ee ea from funds, appropriations, general laws or contracts authorizing, 
9. 
enumeration and description of funds, 79-410 
future laws or contracts requiring segregation of moneys, interpretation, 79-411 
investment funds authorized under unified plan, 79-412 
previous definitions of funds superseded, 79-411 
purpose of act, 79-409 
records of funds and accounts maintained by treasurer and controller, 79-414 
short title of act, 79-409 
special funds abolished and aeneiecred to general fund, 79-416 
state payroll revolving account, 25-507.8 
Insurance department examinations revolving fund, establishment, 40-2717 
Investment department examinations revolving fund, establishment and use, 15-2024 
Investment funds, separate accounts maintained, 79-1208 
Salary, 25-501 
Sale of personal property in escheated estates, disposition of proceeds, 79-813 
Treasurer of all state agencies, 79-306 
‘Unclaimed bank funds, deposit in general fund, 5-1117 
Warrants required for payment of all money, 79-202 


STATE WATER CONSERVATION BOARD 


Name changed to Montana Water Resources Board, 89-103—See WATER RE- 
SOURCES BOARD 


STATUTE OF FRAUDS 


Affirmative defense, M. R. Civ. P., Rule 8(c) 

Agreement not to be performed within year, 13-606, 93-1401-7 

Answer for default of another, promise to, 13-606, 93-1401-7 

Investment securities, contract for sale, 87A-8-319 

Marriage as consideration for agreement, 13-606, 93-1401-7 

Personal property other than goods and securities, contract for sale, 87A-1-206 
Real property agency contract, 13-606 

Real property sale or lease, 13-606, 93-1401-7 

Sale of goods, 87A-2-201 
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STERILIZATION LAW, VOLUNTARY 
Applicability, 69-6401 

Board of eugenics, 69-6402 

Liability, 69-6405 

Showing prerequisite to approval, 69-6403, 69-6404 


STOLEN PROPERTY 


Vehicles used in transporting stolen livestock, forfeiture to state, 94-35-204 
Venue of prosecution, 95-408 


STREET RAILROADS 

Financing statements of railroads, contents and place of filing, 87A-9-302.2 
definition of terms, 87A-9-302.1 
Uniform Commercial Code, application, 87 A-9-302.3 


STREETS 


Sidewalks, curbs and gutters, construction without special improvement district, 11-2226 
Special fuel dealers and users license tax, disposition of funds, 84-1840 


STRIP COAL MINES 
See MINES AND MINING, Strip coal mining 


License tax provisions, 84-1302 to 84-1304 
Reclamation of lands, 50-1001 to 50-1004 


SUBDIVISIONS 
Sanitary restrictions as to water supply and sewage disposal, 69-5003 
definition of “subdivision,” 69-5002 
plat not accepted unless in compliance, 69-5004 
policy of state, 69-5001 
rules and standards for enforcement of requirements, 69-5005 


SUBPOENAS 


Coroner’s inquest, subpoena of witnesses, compelling attendance, 95-805, 95-806 
Criminal procedure, issuance, requirements and form, 95-1801 
discovery, subpoena as discovery device, 95-1803 
District court subpoena requiring attendance or production of evidence, M. R. Civ. P., 
Rule 45(a), (b) 
Grand jury, issuance of subpoenas, 95-1407 


SUMMONS 


Amendment of summons, when permitted, M. R. Civ. P., Rule 4 D(7) 

Crna cases, definition, issuance, form and service, failure to appear, 95-601, 95-612, 
95- 

Dismissal for failure to issue or serve summons, M. R. Civ. P., Rule 41(e) 

Form and signature of summons, M. R. Civ. P., Rule 4 C(2) 

Forms suggested by rules, M. R. Civ. P., Appendix of Forms, Forms 1, 18 

Issuance by clerk, M. R. Civ. P., Rule 4 C(1) 

Justices’ courts, service of summons, 93-6711 

Service with complaint, M. R. Civ. P., Rule 4-D(2) 


SUPERINTENDENT OF PUBLIC INSTRUCTION 


Department of public instruction created, 75-1303 
Salary, 25-501 


SUPPORT 


Reciprocal enforcement 

citation of act, 93-2601-82 

civil enforcement 
appeals in the public interest to be taken by attorney general, 93-2601-74 
arrest of obligor to prevent fleeing jurisdiction, 93-2601-56 
bond or cash deposit required by responding state, 93-2601-66 
communications between husband and wife not privileged, 93-2601-62 
conflict of laws determined by state in which obligor present, 93-2601-47 


220 


INDEX 


References are to Title and Section numbers 


SUPPORT (Continued) 
Reciprocal enforcement (Continued) 

civil enforcement (Continued) 
contempt proceedings by responding court, 93-2601-66 
continuance, when granted to permit adducing of evidence, 93-2601-60 
cost and fees, 93-2601-55 
counties within state, application of procedure between, 93-2601-73 
bate of pean under responding court order against other support orders, 

93-2601-71 
diligent prosecution required in responding state, 93-2601-58 
enforcement of duties of support, proceedings for, 93-2601-49 
evidence, rules governing, 93-2601-63 
immunity of obligor from criminal prosecution based on required answers, 
93-2601-61 
initiating court, duty of, 93-2601-54 
jurisdiction of parties restricted to support proceedings, 93-2601-72 
minor obligee, legal custodian may file petition in behalf of, 93-2601-53 
officials to represent obligee, 93-2601-52 
order of support by responding court, 93-2601-64 
transmission of order to initiating court, 93-2601-65 
transmission of order to other counties in state, 93-2601-64 

paternity, adjudication of, 93-2601-67 
pending actions do not stay support proceedings, 93-2601-70 
periodic payments required by responding court, 93-2601-66 
petition for support, contents, filing and venue, 93-2601-51 
receipt and disbursement of payments by initiating court, 93-2601-69 
remedies of state or political subdivision furnishing support, 93-2601-48 
state information agency, duties of, 93-2601-57 
statement of payments, transmittal to initiating court, 93-2601-68 
support pendente lite, 93-2601-70 

tracing of obligor and property, duties of prosecuting attorney in responding 

a state, 93-2601-59 
transmission of payments to initiating court, 93-2601-68 


criminal enforcement 
interstate rendition, 93-2601-45 
conditions of interstate rendition, 93-2601-46 
definitions, 93-2601-42 
presence of obligee in state not required for duty, 93-2601-6 
purposes of act, 93-2601-41 
registration of foreign support orders 
additional remedies, 93-2601-75 
clerk to maintain registry of orders, 93-2601-77 
enforcement of registered foreign order, 93-2601-80 
filing necessary to register, 93-2601-79 
notice of registration to obligor, 93-2601-79 
prosecuting attorney to represent obligee, 93-2601-78 
registered foreign order treated like order of state, 93-2601-80 
registration by obligee authorized, 93-2601-76 


uniformity of interpretation of acts, 93-2601-81 


SUPREME COURT 
Appointment of commission to prepare rules of civil procedure for adoption, 93-222 
Briefs filed in supreme court 
amicus curiae briefs, when permitted, M. R. App. Civ. P., Rule 24 
appellant’s brief, contents and arrangement, M. R. App. Civ. P., Rule 23(a) 
appendices to briefs, when filed, M. R. App. Civ. P., Rule 25(a) 
arrangement of appendix, M. R. App. Civ. P., Rule 25(c) 
contents of appendix, M. R. App. Civ. P., Rule 25(b) 
costs allowed for briefs, M. R. App. Civ. P., Rule 23(g) 
cross-appeals, briefs in cases involving, M. R. App. Civ. P., Rule 23(h) 
dismissal of appeal on failure to file brief, M. R. App. Civ. P., Rule 26(c) 
exhibits, reproduction in separate volume, M. R. App. Civ. P., Rule 25(d) 
length of briefs, M. R. App. Civ. P., Rule 23(g) 
number of copies filed and served, M. R. App. Civ. P., Rule 26(b) 
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SUPREME COURT (Continued) 


Briefs filed in supreme court (Continued) 
parties, references to in briefs, M. R. App. Civ. P., Rule 23(d) 
record, references to in briefs, M. R. App. Civ. P., Rule 23(e) 
reply brief, contents, M. R. App. Civ. P., Rule 23(c) 
respondent’s brief, contents, M. R. App. Civ. P., Rule 23(b) 
statutes, rules and regulations, reproduction in briefs, M. R. App. Civ. P., 
Rule 23(f£) 
time for filing briefs, M. R. App. Civ. P., Rule 26(a) 
title of case, statement on cover and first page, M. R. App. Civ. P., Rule 27(c) 
typewritten briefs, format, M. R. App. Civ. P., Rule 27(b) 
typographical form of briefs, M. R. App. Civ. P., Rule 27(a) 
Building, construction of 
architects and engineers, employment authorized, 78-1202 
bonds, indentures and notes, 78-1205 to 78-1208 
borrowing authorized, 78-1203, 78-1204 
budget act inapplicable, 78-1209 
Calendar, placement of causes.on, M. R. App. Civ. P., Rule 39(a) 
advancement of causes having precedence, M. R. App. Civ. P., Rule 39(c) 
setting causes for argument, M. R. App. Civ. P., Rule 39(b) 
Commissions of justices and clerk, recording, M. R. App. Civ. P., Rule 19(a) 
Criminal law study commission, control over, 94-1001-1 to 94-1001-11—See CRIM- 
INAL LAW STUDY 
Entry and notice of judgments and orders, M. R. App. Civ. P., Rule 30(a) 
Fees chargeable by clerk, 82-503 , 
Filing of papers with supreme court, manner of accomplishment, M. R. App. Civ. P., 
Rule 20(a) 
Le granted by supreme court on ex parte proceedings, M. R. App.-Civ. P., 
ule 
Minutes of court, approval and attestation, M. R. App. Civ. P., Rule 19(b) 
Motions in supreme court, contents and manner of filing, M. R. App. Civ. P., Rule 22 
Oaths of justices and clerk, recording, M. R. App. Civ. P., Rule 19(a) 
Oral argument before supreme court 
agreement of parties to dispense with argument, M. R. App. Civ. P., Rule 29(£) 
consolidation of cross and separate appeals for argument, M. R. App. Civ. P., 
Rule 29(d) 
exhibits, use during argument, M. R. App. Civ. P., Rule 29(¢) 
failure of counsel to appear for argument, M. R. App. Civ. P., Rule 29(e) 
notice of time and place of argument, M. R. App. Civ. P., Rule 29(a) 
order and content of argument, M. R. App. Civ. P., Rule 29(c) 
postponement of argument, request for, M. R. App. Civ. P., Rule 29(a) 
time allowed for argument, M. R. App. Civ. P., Rule 29(b) 
Original proceedings in supreme court 
application for writ or order, contents, M. R. App. Civ. P., Rule 17(d) 
presentation of application to clerk, M. R. App. Civ. P., Rule 17(c) 
time allowed for presentation of application, Rule 17(e) 
briefs, contents and filing, M. R. App. Civ. P., Rule 17(g) 
circumstances justifying institution of original proceedings, M. R. App. Civ. P., 
Rule 17(a) 
ra questions raised, notice to attorney general, M. R. App. Civ. P., 
ule 
costs taxed by court, M. R. App. Civ. P., Rule 33(d) 
briefs and appendices, restriction on costs, M. R. App. Civ. P., Rule 33(b) 
notation of costs by clerk, M. R. App. Civ. P., Rule 33(f) 
unnecessary costs not recovered, M. R. App. Civ. P., Rule 33(e) 
decision, notice to parties, M. R. App. Civ. P., Rule 35(a) 
hearing on application, M. R. App. Civ. P., Rule 17(h) 
parties to proceedings, designation, M. R. App. Civ. P., Rule 1 
public officer as party to proceeding, M. R. App. Civ. P., Rule 37(c) 
substitution of parties for death or other cause, M. R. App. Civ. P., Rule 37 
preliminary action by supreme court on application, M. R. App. Civ. P., Rule 17(f) 
rehearing, grounds and time for filing of petition, M. R. App. Civ. P., Rule 34 
Rules of Appellate Civil Procedure 
application of rules and statutes, M. R. Civ. P., Rule 72 
citation of rules, M. R. App. Civ. P., Rule 43(a) 
effective date of rules, M. R. App. Civ. P., Rule 43(b) 
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SUPREME COURT (Continued) 


Original proceedings in supreme court (Continued) 

Rules of Appellate Civil Procedure (Continued) 
exemption of statutory proceedings from rules, M. R. App. Civ. P., Rule 42(a) 
pending proceedings, application of rules to, M. R. App. Civ. P., Rule 43(b) 
scope of rules, M. R. App. Civ. P., Rule 1 
statutes superseded by rules, M. R. App. Civ. P., Rules 42(c), 43(c) 
suspension of rules by supreme court, M. R. App. Civ. P., Rule 3 

statutory provisions, application to proceedings, M. R. Civ. P., Rule 72, M. R. 

App. Civ. P... Rule 17 (b) 
voluntary dismissal of proceeding, M. R. App. Civ. P., Rule 36 


Practice of law by justices, restrictions on, 93-902 
Prehearing conference to simplify issues before court, M. R. App. Civ. P., Rule 28 
Removal of papers from clerk’s office, restrictions, M. R. App. Civ. P., Rule 39(d) 
Retired justice, call for duty, 93-1130 
Retirement system for justices, 93-1107 to 93-1132—See JUDGES, Retirement system 
Review division for review of certain criminal sentences, 95-2501 
Rules of civil procedure, power to prescribe, 93-2801-1 to 93-2801-8—See CIVIL PRO- 
CEDURE 
Rules of criminal procedure, adoption of, 95-2801 to 95-2806—See CRIMINAL PRO- 
CEDURE, Supreme court rules 
Salary of chief justice and justices, 25-501 
Service of papers filed in supreme court required on all parties, M. R. App. Civ. P., 
Rule 20(b) 
personal service or mail, M. R. App. Civ. P., Rule 20(c) 
proof of service, M. R. App. Civ. P., Rule 20(d) 
Time allowed for proceedings in supreme court 
computation of days, M. R. App. Civ. P., Rule 21(a) 
extension of time allowed by court, M. R. App. Civ. P., Rule 21(b) 
mail service, additional time allowed after, M. R. App. Civ. P., Rule 21(c) 


Trust and legacy fund investments, supervision, 79-1206 
United States Supreme Court, action on receipt of mandate from, M. R. App. Civ. P 
Rule 35(c) 


SURPLUS PROPERTY 
Sée SUT AGENCY POs SURFPLUSVRROP ELEY. 


SWIMMING POOLS AND BATHING AREAS 


Definition of terms, 69-5502 

Enforcement powers of state and local officers, 69-5505 

Inspections by state and local health officials, 69-5505 
publication of reports of inspections, 69-5506 

Nuisance, violation of chapter or rules as, 69-5510 
abatement of nuisance, 69-5505 

Penalty for violations, 69-5511 

Plans for construction submitted to state department, 69-5507 

Policy of state, 69-5501 

- Records and data furnished to state department, 69-5508 

Rules for sanitation adopted by state board, 69-5503 

Standards for sanitation and safety, 69-5509 

Supervision of sanitation by state board, 69-5504 


SYPHILIS 
See VENEREAL DISEASE, 69-4601 to 69-4617 


1 


TAXATION 
Air pollution equipment and facilities, classification for tax purposes, 69-3923 
Assessment of property for taxation 

industrial development projects, 11-4108 

irrigation and drainage facilities, 84-206 


livestock in feeding pens or enclosures, 84-406 
motor vehicles, 53-114, 84-406, 84-6008 
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TAXATION (Continued) 


Assessment of property for taxation (Continued) 
time of assessment, 84-406 
unit ownership property, assessment against unit owners, 67-2340 
rules and regulations for appraisal and assessment, 67-2342 


Banks 
corporation license tax, state banks exempt until national banks taxable, 84-1501.4 
offices in more than one county, assessment and apportionment of tax, 84-4606 

Barrelage tax on beer, 4-317 

Beer tax proceeds, disposition, 84-1901 

Bounty fund levy against livestock, 46-1914 

Boxing, sparring and wrestling exhibitions, tax on gross receipts, 82-308 

Business trusts, 15-2507 

Cattle protective district special levy, 46-2804 

Change in assessment of property assessed to any particular person, notice of intention, 


84-710 


Changes in assessed valuation of classes of property, notice of contemplated. action, 
84-710 


Cigarette tax 
amount of levy, 84-5606 
appeals, application of rules of civil procedure to, M. R. Civ. P., Rule 81(a), 
Table A 

board of equalization 
appeal, 84-5606.25 
assistants, employment of, 84-5606.30 
hearings, 84-5606.23, 84-5606.24 
investigative powers, 84-5606.23 
powers and duties, 84-5606.26 
rule-making power, 84-5606.27 
suit by board for unpaid tax and costs, treble damages, 84-5606.29 


building program, referendum on pledge of proceeds to, 79-2203 
deductibility on federal income tax, 84-5606.1 
definitions, 84-5606.2 
direct tax on retail consumer, 84-5606 
disposition of taxes, 84-5606.30 
insignia, afhxing to package, 84-5606 
marking of imported packages required, 84-5606.13 
resale of insignia prohibited, 84-5606.14 
tax meter machines, 84-5606.13 
tax meters, records concerning, 84-5606.17 
unused meter settings, 84-5606.14 
insignia, purchase of, 84-5606.12 
insignia requirements, noncompliance a misdemeanor, 84-5606.18 
insignia, time for payment for and affixing of, 84-5606.15 
bond, 84-5606.15 
interstate carrier’s reports, 84-5606.20 
misdemeanor penalties, 84-5606.31 
nuisance, 84-5606.19 
penalty for unpaid tax, 84-5606.16 
seized cigarettes, inventory of, 84-5606.22 
tax meter machines, 84-5606.13 
unlawful transportation of cigarettes, 84-5606.21 
vending machines, 84-5606.4 
War Veterans’ Compensation Fund abolished, 84-5606.30 
wholesaler’s and retailer’s licenses, 84-5606.3 
board of equalization 
funds for, 84-5606.6 ' 
display, 84-5606.5 
fees, 84-5606.5 
‘disposition, 84-5606.6 
probation against unlicensed activities, 84-5606.8, 84-5606.9 
renewal, 84-5606.5 
revocation or suspension, 84-5606.8 
violations, 84-5606.8, 84-5606.9 
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TAXATION (Continued) 


Cities and towns . 
all-purpose exclusive levies, 84-4701.1 to 84-4701.6 
levy for fund for payment of police officers on reserve list, 11-1823 
tax levy for fire department relief association disability and pension fund, 11-1912 


Classification of property for taxation, 84-301 
percentage basis for imposition of taxes, 84-302 
Coal mines license tax, 84-1302 to 84-1304 
credit for reclamation of strip mining land, 50-1004 


Collection of personal property tax by county treasurer, 84-4202 

Contractors, license tax, 84-3501 et seq—See PUBLIC CONTRACTORS, Licenses 
Corporate dissolution, tax clearance certificate, 15-2285 

Corporation license tax 


action by attorney general for collection of tax, 84-1505 
amount, 84-1501 
assessment of tax, 84-1505 

demand for immediate payment, 84-1505.2 


_ banks, state banks exempt until national banks taxable, 84-1501.4 
building program, portion of tax proceeds pledged to, 79-2203 
clearance certificate available to taxpayer, 84-733 

disposition of fees collected, 84-734 
returns to which act applies, 84-735 
“corporation” defined, 84-1501 


deductions allowable in computing income, 84-1502 
deficiency assessments 
notice of assessment, mailing to taxpayer, 84-1508.1 
protest of deficiency, procedure on, 84-1508.1 
time within which assessment must be made, 84-1508.2 


disclosure of necessary facts, state board requiring, 84-1508 
dissolution of corporation, liability for final year’s tax, 84-1511 
election by small business corporation not to be subject to tax 

definitions, 84-1501.1 

dissolution of corporation, agreement by shareholder to assume personal lia- 

bility required for election, 84-1501.3 

effect of election, 84-1501.2 

“electing small business corporation” defined, 84-1501.1 

limitations upon right to election, 84-1501.2 

method of making election, 84-1501.2 

minimum fee, 84-1501.5 

“small business corporation” defined, 84-1501.1 

termination of election, 84-1501.2 

validity of election, 84-1501.2 


exempt corporations, 84-1501 

federal income tax return, 84-1517 

“fiscal year” defined, 84-1504 

“gross income” defined, 84-1504 

interest on delinquent payment, 84-1505 

levy on and sale of property for payment of tax, 84-1505 

-“net income” defined, 84-1504 

overpayments of tax 
disallowance for claim for refund, procedure on, 84-1508.2 
interest on overpayments, 84-1508.1 
refund or credit to be allowed on overpayment, 84-1508.1 
time within which claim for refund or credit must be made, 84-1508.2 


public contractors, credit for additional license fees, 84-3514 


proceeds of tax, disposition, 84-1901 
regulations for enforcement of act, 84-1508 
release of lien and discharge of property, 84-1505.1 
return, contents and filing, 84-1504 
certified copies available to taxpayer, 84-732 

disposition of fees collected, 84-734 

returns to which act applies, 84-735 
reviver of corporation after suspension or forfeiture for failure to pay, 84-1515 
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TAXATION (Continued) 


Corporation license tax (Continued) 
school equalization aid, proceeds used for, 75-3613 
time of payment, 84-1505 
water users’ association exempt, 25-110 
witnesses, compelling attendance before board, 84-1508 


County license taxes, disposition of proceeds, 84-2708 OE 

County water district taxes—See COUNTIES, County water districts 

Disaster emergency tax, city-county, 11-4301 to 11-4306—See CITIES AND TOWNS, 
Disaster emergency tax; COUNTIES, Disaster emergency tax 


Electrical energy producers’ license tax proceeds, disposition, 84-1901 
Exemptions 
fraternal benefit societies, 40-5343 
game wardens’ retirement benefits, 68-1420 
irrigation and drainage facilities taxed as like federal and state facilities, 84-206 
judges’ retirement benefits, 93-1126 
nursing homes operated not for profit, 84-202 
unit ownership property, application of exemptions to, 67-2341 
urban renewal property held by municipality, 11-3912 


Federal tax lien 
execution of notices and certificates, 45-1502 
fees for filing liens, 45-1504 
filing officer, duties, 45-1503 
place of filing of notices and certificates, 45-1501 
previously filed liens, 45-1507 
short title of act, 45-1506 
uniformity of interpretation of act, 45-1505 


Freeport merchandise, classification for taxation, 84-301 
Freight line companies 

proceeds of tax, disposition, 84-4825 

refund claims, 84-4825 


Gasoline distributor’s license tax 
amount of tax, 84-1847 
aviation gasoline tax exemption certificates, 84-1848 
board of equalization to establish rules and regulations, 84-1861 
bond of distributors, 84-1857 
collection of delinquent tax, 84-1858 
definitions, 84-1846 
delinquent payments and penalty, 84-1858 
distribution of state highway construction funds 
bridge construction and reconstruction on Federal-aid system, special alloca- 
tions for, 32-2604 
districts for apportionment of funds, 32-2603 
increase of expenditures in particular districts, 32-2610 
interstate highway system, allocation of funds to, 32-2609 
matching of federal funds, apportionment for, 32- 2605 
primary federal-aid system, allocation of funds for, 32-2606 
secondary federal-aid system, allocation of funds for, 32-2607 
urban federal-aid funds, allocation, 32-2611 
invoice to be issued purchaser, 84-1853 
license of distributors, 84-1857 
revocation for noncompliance with act, 84- 1858 
lien for unpaid taxes, 84-1858 
misdemeanor penalties, 84-1859 
payment of tax, 84-1849 
proceeds of tax, distribution and use, 32-2601 
aeronautics commission, proceeds used for, 1-501 
records of distributor 
examination, 84-1850 
inspection, 84- 1852 
period for which records to be preserv red, 84-1851 
refund of tax, 84-1855 
refund permits, 84-1855 
statement of distributor, 84-1849 
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TAXATION (Continued) 


Gasoline distributor’s license tax (Continued) . 
statements concerning receipt of gasoline, 84-1854 
penalty for failure to file, 84-1854 
statute of limitations, 84-1860 
timely mailing treated as timely filing and paying, 84-1856 
House trailers, tax on, 84-6601 to 84-6607—-See Mobile homes, below 


Imported beer, 4-324 
Income tax 
adjusted gross income, definition, 84-4905 
nonresident taxpayers, exclusions, 84-4907 


amounts earned in partnership, 84-4911 

certified copies of returns available to taxpayers, 84-732 
disposition of fees collected, 84-734 
returns to which act applies, 84-735 


change of status from that of nonresident to resident, effect, 84-4915 

change of status from that of resident to nonresident, effect, 84-4915 
computation of amount, 84-4914 

credits for income taxes imposed by foreign states, 84-4937 

definitions, 84-4901 

delinquent returns and payments, penalties and interest added, 84-4924 
dependency exemptions, 84-4910 

federally related income excluded from adjusted gross income, 84-4905 
federal returns, corrections and amended returns, filing requirements, 84-4938 
information agents’ duties, 84-4913 

jeopardy assessments, 84-4928.1 

lien of tax, release or discharge of property from, 84-4958 

limitation on time for determining tax, suspension of running of statute, 84-4920.1 


nonresident 
ad valorem taxpayers, list, 84-4903.11 
\ amounts withheld as lien against agent, 84-4903.9 
amounts withheld considered funds held in trust, 84-4903.9 
annual payment of withheld amount, when authorized, 84-4903.5 
application to, 84-4903 
county assessor, duties regarding, 84-4903.11 
deductions restricted to those related to Montana income, 84-4907 
exceptions from withholding requirements, 84-4903.3 
exclusions from adjusted gross income, 84- ‘4907 
failure of agent to withhold or pay over to state, penalty, 84-4903.7 
income subject to tax, 84-4903 
loans made to nonresidents for grain on which chattel. mortgage filed, list, 
preparation, 84-4903.12 
modification of withholding provisions, 84-4903.6 
personal and dependency exemptions prorated, 84-4910 
quarterly payment by withholding agent, 84-4903.5 
rents and royalties, rules requiring withholding on, 84-4903.2 
requiring withholding agent to make return and pay tax, power of board, 
84-4903.8 
rights of nonresident, 84-4903.10 
rules and regulations, power of state board of equalization, 84-4903.13 
transmittal of amount of withholding to state board of equalization, 84-4903.2 
withholding agent, 84-4903.4 
withholding from payments to, 84- 4903. 2 
withholding of amount of tax, authorized, 84-4903.1 


overpayment, credits and refunds, 84-4956 

partnership income, 84-4911 

penalties for violation of act, 84-4924 

personal exemptions, 84-4910 

persons moving out of state, 84-4915 

persons who must file return and pay tax, 84-4914 

proceeds of tax, disposition, 84-1901 

public contractors, credit for additional license fees, 84-3514 
rate of tax, 84-4902 

refund of overpayments, 84-4956 
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TAXATION (Continued) 


Income tax (Continued) ik 
relocation assistance for persons affected by highway department’s land acquisi- 
tions not income, 32-3930 
returns, 84-4914 
revision of return, when permitted, 84-4922 
school equalization aid, proceeds used for, 75-3613 
status changed from that of resident to nonresident, effect, 84-4915 
surtax, 84-4902.1 
temporary residents, deductions allowed to, 84-4907 
time for payment, 84-4914 
withholding, quarterly payment by employer, exception, 84-4946 
Income tax surtax, 84-4902.1 


Industrial development projects subject to tax, remedies against, 11-4108 
Inheritance tax—See INHERITANCE TAX 
Insurance premiums tax, 40-2821 
fire insurance, 82-1231 
independently procured coverage, 40-3427 
retaliatory tax provisions, 40-2826 
surplus line premiums, 40-3420 
penalty for failure to file or pay, 40-3421 
Irrigation and drainage facilities, when subject to taxation, 84-206 
Judgment, tax operating as, 84-3807 
Levy of taxes 
adult education, tax levy for, 75-1633 
all-purpose exclusive levy by cities and towns 
abandonment of method in future years, 84-4701.4 
allocation of levy to departments of municipality, 84-4701.3 
binding effect of election to use all-purpose levy, 84-4701.4 
certification of levy to county officers, 84-4701.5 
Sanaa: levies to pay bonded indebtedness and judgments authorized, 
maximum rate of levy, 84-4701.2 
multiple-levy statutes not repealed, 84-4701.1 
purpose of act, 84-4701.1 
county basic school levy, 75-3706 
distribution among districts, 75-3618 
high school levy, 75-4516.1 
county poor fund levy, 71-222 
county tax levy, 16-1015 
county tax levy for construction, maintenance and repair of public ferries, 32-1518 
elementary school levy, 75-1723 
fire districts in unincorporated areas, levy for, 11-2008 
flood control levy by county or municipality, 89-3312 
joint school district levies, 75-1816 
school district levy to provide foundation program, 75-3706 
additional levy, adoption on approval by tax payers, 75-3801 
school transportation levy, 75-3414 
soil conservation district assessment, 76-209 
university system, property tax for, 84-3804 
Lien of tax operating as execution, 84-3807 
Limitation of actions on claim for refund, 84-726 
Liquor license tax proceeds, disposition, 84-1901 
Livestock 
assessment of stock in feeding pens or enclosures, 84-406 
bounty tax levy, 84-5214 
maximum rate of tax, 84-5211 
proceeds of tax, deposit and use, 84-5212 
purposes for which proceeds used, 84-5211 
Metalliferous mines 
amount of tax, 84-2004 
computation of tax, 84-2006 ~ 
delinquent taxes, penalty, 84-2007 
notice of tax, 84-2006 
proceeds of tax, disposition, 84-1901 
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TAXATION (Continued) 


Mobile homes 
application of act to mobile homes and trailers subject to taxation, 84-6605 
assessment of property tax, time of, 84-406 
classification for taxation, 84-301 
definitions, 84-101, 84-6601 
fees in addition to registration and license fees, 32-3305 
highway checking of trailers, receipt to be produced, 84-6603 
moving of mobile home, declaration of destination required, procedure, 84-6606 
penalty for failure to display or produce declaration, sticker or receipt, 84-6604 
regulations of state board of equalization, 84-6607 
stickers to show property tax paid, issuance and display required, 84-6602 
Motor vehicles 
assessment and registration provisions, 53-114, 84-406, 84-6008 
interstate fleets 
apportionment on basis of in-state miles traveled, 84-727 
assessment of property tax by state board, 84-727 
collection of tax by state board, 84-730 
cost of vehicle to be included in application for registration, 84-729 
deposit and distribution of taxes, 84-731 
partial year’s tax, 84-727 
rate of levy applied to fleet, 84-729 
registration of fleet, payment of tax as condition precedent, 84-727 
situs of vehicles in state for purposes of taxation, 84-730 
valuation of fleet, method of computation, 84-728 
Motor vehicles and motor fuels, taxing extends only to vehicles operated on public 
roads, 32-2124.2 
operation across public roads and highways not considered operation on roads, 
. when, 32-2124.1 
Multistate Tax Compact, 84-6701 to 84-6704 
‘advisory committee, 84-6704 
state commissioner, 84-6702 
alternate, 84-6703 
text of compact, 84-6701 
Natural gas tax 
assessment to pay expenses of conservation commission, 60-145 
collection of tax by county treasurer, 84-6208 
computation of tax by county assessor, 84-6208 
extension of filing time, 84-6202 
penalty for untimely filing, 84-6202 
proceeds of distributor’s license tax, disposition, 84-1901 
withholding of tax from royalties, 84-6208 


Net proceeds tax 
assessment roll, 84-5408 
computation, 84-5403 
extension of filing time, 84-5402 
lien of tax and penalty, 84-5405 
penalty for untimely filing, 84-5402 
valuation of net proceeds, transmission to county assessor, 84-5408 


Oil producers 
computation of tax, 84-2202 
proceeds of tax, disposition, 84-1901 
rate of tax, 84-2202 


Privilege tax on tax-exempt property, 84-207 to 84-211 
assessment, collection and distribution, 84-209 
constitutional exemptions unaffected, 84-211 
credit on use of federally owned property, 84-208 
delinquent taxes, collection of, 84-210 
exceptions, 84-207 
rate, 84-208 

Property tax, levy for support of university system, 84-3804 


Protest payment of license fees, procedure after, 84-4501 
Public contractors’ license tax, 84-3501 et seq.—See PUBLIC CONTRACTORS, 
Licenses 
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TAXATION (Continued) 
Public property subject to taxation when subject to sale contract or option to purchase, 
84-204 
valuation and assessment of property, 84-205 
Records of taxation, destruction authorized by state board, 84-724 
Refund of overpayments, 84-726 
Royalty interests, 84-5409 
Sale of property for taxes 
county leased lands, resale, 84-4198 
rules of civil procedure, application to special proceedings, MTR, Civ, ©. eile 
Sia), Lable. A 
Special fuel dealers and users 
bond required of dealers and users, 84-1833 
credits allowed, 84-1836, 84-1837 
definition of terms, 84-1831 
examination of records, 84-1838 
lien of tax on property of dealer or user, 84-1833 
proceeds of tax, disposition, 84-1840 
returns required, filing date, 84-1835 
temporary permits to unlicensed users 
fees, 84-1843 
issuance of permit, 84-1842 
penalty for operation without permit, 84-1844 


time of attachment of tax, 84-1832 
time of collection, 84-1832.1 


State board of equalization 
change in assessed valuation of classes of property, notice and hearing, 84-710 
change in assessment of property assessed to any particular person, notice of in- 
tention, 84-710 
cigarette sales regulation, 51-301 to 51-314—See CIGARETTE SALES 
compensation of members, 84-702 
computation of net proceeds, 84-5403 
Ce eee determination of residency of bidder on public contract, duties, 
-1925. 
qualifications of members, 84-702 
records, destruction authorized by state board, 84-724 
reports to governor and legislature, 84-708 
rules and regulations regarding collection of taxes from nonresidents, power to 
adopt, 84-4903.13 
schools and meetings for assessors and appraisers, 84-708 
supervision of county officials by state board, 84-708 
transmission of net proceeds assessments to county assessor, 84-5408 
visits to county officials, 84-708 
Dea ADEE Pty subject to taxation when subject to sale contract or option to purchase, 
valuation and assessment of property, 84-205 
Suspense account for receipts and refunds, 84-725 
Telegraph company’s license tax proceeds, disposition, 84-1901 
Telephone company’s license tax proceeds, disposition, 84-1901 
Tobacco tax (cigarettes excluded), 84-6801 to 84-6807 
board of equalization, rule-making power of, 84-6807 
definitions, 84-6801 
defrayment of wholesaler’s expenses, 84-6806 
direct tax on consumer, 84-6802 \ 
refunds, 84-6806 
unlawful sales, 84-6804, 84-6805 
wholesaler’s duties, 84-6802, 84-6803 


Wheat, assessment on annual crop when sold, 3-2911 to 3-2913 


TELEPHONE AND TELEGRAPH 


Abuse, harassment or extortion by telephone, penalty, 94-35-221.5, 94-35-221.6 
Credit card, unauthorized use, 94-1823 
interstate communications, application of credit law to, 94-1830 
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TELEPHONE AND TELEGRAPH (Continued) 


Credit card (Continued) , 
knowledge implied from use of false or revoked credit card or telephone number, 
94-1828 
notice of revocation of credit card, manner of giving, 94-1827 
Emergency call, failure to relinquish line for, penalty, 94-35-221.1 
emergency as defense, 94-35-221.2 
false pretext of emergency, penalty, 94-35-221.3 
lack of knowledge as defense, 94-35-221.2 
printing of act in directories, 94-35-221.4 
Financing statements of utility, contents and place of filing, 87A-9-302.2 
definition of terms, 87A-9-302.1 
Uniform Commercial Code, application, 87A-9-302.3 
Fraudulent devices to obtain service without payment, 94-1824 
Injury to or removal of coin box or wires, penalty, 94-3211 
Tampering with or tapping lines, penalty, 94-3203 


TELETYPEWRITER COMMUNICATIONS SYSTEM 


See LAW ENFORCEMENT TELETYPEWRITER COMMUNICATIONS, 
82-3901 to 82-3906 


TELEVISION 
Definitions, 70-402 
Districts 
abandonment of district, disposition of property and funds, 70-425 
annexation of contiguous areas to district, 70-426 
areas includible in district, 70-410 
assessor to list television owners within district, 70-417 
budget for district, preparation and presentation, 70-418 
cable systems not within purpose of district, 70-408 
filing of order creating district, 70-415 
‘funds, disbursement, 70-419 
hearing on formation of district, 70-414 
naming of district, 70-415 
organization of districts authorized, 70-409 
petition to form district, contents, 70-411 
filing and transmission of petition to county commissioners, 70-412 
powers of districts, 70-420 
publication of petition and notice of meeting to consider, 70-413 
purposes for which districts authorized, 70-408 
resolution creating district or denying petition, 70-414 
tax on television sets, levy, 70-418 
exemption of taxpayers who do not benefit from translator, 70-422 
false or fraudulent claim for exemption, misdemeanor, 70-424 
treasurer of district, 70-419 
trustees of district 
appointment and terms, 70-416 
expenses, reimbursement, 70-421 
meetings of trustees, 70-423 
Legislative purpose, 70-401 
License for operation of VHF booster or VHF translator system 
application, 70-404 
contents of application, 70-404 
fee for license, 70-405 
issuance, 70-405 
requirement, 70-403 


Publication of notice supplemented by broadcast, 19-201 
copy of transcript to be retained by broadcasting station, 19-202 
proof of broadcast, 19-203 

Rules and regulations, 70-406 

Violations of act, penalty, 70-407 


TERMS OF COURT 
Expiration, effect on time limitation in civil proceedings, M. R. Civ. P., Rule 6(c) 
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THEATERS 
Sanitary inspections and correction of conditions by boards of health, 69-4118 


TIME 

Computation of time allowed in civil proceedings, M. R. Civ. P., Rule 6(a) 
Extension of time allowed in civil proceedings, M. R. Civ. P., Rule 6(b) 

Term of court, effect on limitations in civil proceedings, M. R. Civ. P., Rule 6(c) 


TORTS 
Licensees for recreational purposes, landowner’s restricted liability to, 67-808 
definition of recreational purposes, 67-809 
Tort actions against state, 83-701 to 83-707—See STATE OF MONTANA, Tort 
actions against 


TOURIST CAMPS 

Definition, 69-5601 

Inspection of grounds by state and local officers, 69-5605 
operators to permit inspections, 69-5603 

License required for operation, 69-5603 
application for license, 69-5604 
denial or revocation of license, grounds, 69-5605 

hearing on denial or revocation, 69-5606 

expiration of license, 69-5604 
fee for license, 69-5604, 69-5605 

Penalties for violations, 69-5607 

Rules for operation adopted by state board, 69-560 
posting of rules, 69-5603 M2 


TOWNSHIPS 


Mileage allowances to officers for use of own vehicles, 59-801 
liability for approval of excess amount, 59-802 


TRADE-MARKS 


Indian articles, regulations for sale of imitation articles, 85-301 to 85-304 
Recording of trade-marks by secretary of state, 85-103 
fees of secretary of state, 25-102 


TREASON 
Venue of prosecution, 95-412 


TRIALS 


Assignment of cases for trial, M. R. Civ. P., Rule 40 
Calendar for trial, placement of actions, M. R. Civ. P., Rule 40 
Consolidation of actions for trials, M. R. Civ. P., Rule 42(a) 
Criminal cases, 95-1901 to 95-1916—See CRIMINAL PROCEDURE, Trials 
Exceptions to rulings of court unnecessary, M. R. Civ. P., Rule 46 
Findings by court, separate statement, M. R. Civ. P., Rule 52 (a) 
Hostile witnesses, examination as on cross-examination, M. R. Civ. P., Rule 43(b) 
Instructions to jury, M. R. Civ. P., Rule 51 
Jury trial ; 
advisory jury, M. R. Civ. P., Rule 39(c) 
court ordering jury trial, M. R. Civ. P., Rule 39(b) 
demand for jury trial, M. R. Civ. P., Rule 38(b) 
issues, designation for jury trial, M. R. Civ. P., Rule 38(c) 
right to jury trial in civil cases, M. R. Civ. P., Rule 38 (a) \ 
right to jury trial in criminal cases, 95-1901, 95-2004 
summoning of jurors, 93-1509 
waiver of right to jury trial, M. R. Civ. P., Rule 38 (d) 
Open court trials required, M. R. Civ. P., Rule 77 
Separation of claims for trials, M. R. Civ. P., Rule 42 (b) 
Summoning of jurors, 93-1509 


TRUST INDENTURES 


Acceleration provisions not applied when grantor cures default, 52-412 
Authorization of trust indentures, 52-404 
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TRUST INDENTURES (Continuéd) 


Citation of act, 52-401 
Deficiency judgment not allowed after agen Sg aby by advertisement and sale, 52-414 
Definition of terms, 52-403 
Foreclosure 
attorney’s fees allowed on foreclosure, 52-416 
deed given by trustee after sale, contents and effect, 52-410 
deficiency judgment not allowed after foreclosure by advertisement and sale, 52-414 
discontinuance of proceedings on payment of amount in default, 52-412 
fees allowed on foreclosure, 52-416 
notice of sale by trustee 
affidavits of mailing, posting and publication, recording, 52-409 
cancellation on cure of default before sale, 52-412 
mailing, posting and publication of notice, 52-409 
recording of notice, 52-408 
requests for copies of notice, recording, 52-415 
parcels in which sold, 52-409 
payment of price bid in cash, 52-409 
possession of property, when purchaser at trustee’s sale entitled to, 52-411 
postponement of sale, 52-409 
proceeds of sale by trustee, disposition, 52-413 
real estate brokers’ act inapplicable to sale by trustee, 66-1926 
refusal of successful bidder to pay purchase price, 52-409 
required conditions for foreclosure by advertisement and sale, 52-408 
sale to highest bidder, 52-409 
time within which proceedings to be commenced, 52-407 


Mortgage laws, application to indentures, 52-417 

Policy of state declared, 52-402 

Power of sale implied in indenture, 52-404 

Qualifications of trustee, 52-405 

‘Reconveyance to grantor on performance of obligation secured, 52-406 
Short title of act, 52-401 

Size of tract for which indenture authorized, 52-404 

Substitution for previously existing mortgage prohibited, 52-404 
Successor trustee, appointment, filing, 52-405 


TRUST RECEIPTS 
See SECURED TRANSACTIONS, 87A-9-101 to 87A-9-507 


TRUSTS AND TRUSTEES 


Action brought without joining beneficiaries as parties, M. R. Civ. P., Rule 17(a) 
Business corporations, voting trusts, 15-2232 
Business trusts, 15-2501 to 15-2508—See BUSINESS TRUSTS 
Compensation of trustee, 86-511 
Devise or bequest in will to trustee of inter vivos trust established by testator 
effect of entire revocation of trust prior to death, 91-321 
property not deemed held under testamentary trust, 91-321 
validity, 91-321 
Equipment trusts, 87A-9-101 to 87A-9-507—See SECURED TRANSACTIONS 
Investments, retention permitted when received from source. other than purchase, 
though not qualified investment, 86-327 
Massachusetts trust, 15-2501 to 15-2508—See BUSINESS TRUSTS 
Pension trusts, statutory or common-law rules relating to restraint against alienation, 
suspension of power of alienation, accumulation of income, perpetuities or remote- 
ness of vesting, not applicable to, 67-423 
Principal and income act—See PRINCIPAL AND INCOME ACT 
Real estate brokers’ act inapplicable to trustees, 66-1926 
Rules of civil procedure, application in administration, M. R. Civ: P., ‘Rule 81(a), 
Table A 
Sale of property in good faith, validation, 91-4324 
Statement of trustee to income trust beneficiary, 86-513 


Validity, 67-424 
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TUBERCULOSIS 
Commitment to hospital for diagnosis and treatment 
court costs, expenses and fees, payment by county, 69-4315 
detention at hospital of person committed, 69-4311 
failure to submit to examination as cause for commitment, 69-4309 
maintenance and treatment expenses at state hospital, payment, 69-4316 
order of commitment forwarded to hospital and board of health, 69-4310 
release from commitment to hospital, 69-4313 
court order for release, 69-4312 
transfer between hospitals of person committed, 69-4314 
transportation expenses, payment by county, 69-4316 
warrant directed to sheriff, 69-4310 
Definition of terms, 69-4302 
Examination of suspected cases ordered by district court 
application for court order, contents, 69-4306 
commitment to hospital on failure to submit to examination, 69-4309 
court costs, expenses and fees, payment by county, 69-4315 
findings and order of court, 69-4308 
hearing on application, procedure, 69-4307 
Facilities for treatment maintained by state hospital, 69-4317 
Federal funds, acceptance and use, 69-4304 
Policy of state, 69-4301 
Rules for determination of communicable state, 69-4303 
State departmental powers, 69-4304 
Suspected cases of tuberculosis, application for examination or commitment, 69-4305 - 


U 


UNCLAIMED PROPERTY 
See PROPERTY, Unclaimed property, 67-2201 to 67-2230 


UNDERTAKERS 
See MORTICIANS AND FUNERAL DIRECTORS, 66-2701 to 66-2717. 


UNEMPLOYMENT COMPENSATION 


Account in agency fund 
custodian of account, 87-112 
establishment of account, 87-111 
moneys paid into account, 87-111 
subaccounts, enumeration and use, 87-112 
ayer SEE ey account in federal and private revenue fund, sources and use, 87-133 
enefits 
disqualification for benefits, 87-106 
duration of benefits, 87-104 
eligibility conditions, 87-105 
qualifying wages, 87-103 
schedule of benefits, 87-103 
weekly benefit amounts, 87-103 
Commission 
administration of act, 87-120 
change of name, 87-117 
report to governor, 87-120 
Contributions by employers 
classification and rating of employers, 87-109 
levy and sale for collection of contributions, 87-139 \ 
maximum wages used as basis for contributions, 87-109 
schedule of contributions, 87-109 
Cooperation with federal government, 87-128 
Definitions used in act, 87-148, 87-149 
Extended benefits, cooperation with federal government, 87-128 
Federal moneys paid into administration account, 87-133 
Penalties for violations, 87-145 . 
Reciprocity in collection of unpaid contributions, 87-136 
Rule procedure, application to review of orders, M. R. Civ. P., Rule 81(a) 
able 
Secretary of labor, approval of act by, 87-152 
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UNEMPLOYMENT COMPENSATION COMMISSION BUILDING 
See STATE CAPITOL, Unemployment compensation commission building 


UNIFORM COMMERCIAL CODE 


Acceleration of performance, good faith required in exercising option, 87A-1-208 

Actions permitted to enforce rights and obligations, 87 A-1-106 

Agreement as to which state’s laws apply, 87A-1-105 

Agreement to vary terms of code, 87A-1-102 

Authenticity of third-party documents presumed, 87A-1-202 

Bank deposits and collections, 87A-4-101 to 87A-4-504—See BANKS AND BANK- 
ING, Deposits and collections 

Bills of lading, 87A-7-101 to 87A-7-105, 87A-7-301 to 87A-7-603—See BILLS OF 
LADING 

Bulk transfers, 87A-6-101 to 87A-6-111—See BULK TRANSFERS 

Captions as part of act, 87A-1-109 

Citation of act, 87A-1-101 

Commercial paper, 87A-3-101 to 87A-3-805—See COMMERCIAL PAPER 

Conflict of laws, 87A-1-105 

Course of dealing between parties, application, 87A-1-205 

Damages, principles for measurement, 87A-1-106 

Definition of terms in general, 87A-1-201 

Documents of title, 87A-7-101 to 87A-7-603—See BILLS OF LADING; WARE- 
HOUSE RECEIPTS 

Effective date, 87A-10-101 

Gender of words used, interchangeability, 87A-1-102 

Good faith obligation imposed, 87A-1-203 

Investment securities, 87A-8-101 to 87A-8-406—See INVESTMENT SECURITIES 

Letters of credit, 87A-5-101 to 87A-5-117—See LETTERS OF CREDIT 

Liberal administration of remedies, 87A-1-106 

. Mortgage law, conflicts with, 52-117 

Plural includes singular, 87A-1-102 

Policies of act, 87A-1-102 

Prior transactions, application of prior law to, 87A-10-102 

Purposes of act, 87A-1-102 

Renunciation of claim or right without consideration, 87A-1-107 

Repeal of code provisions not to be implied, 87A-1-104 

Reservation of rights by party while performing or assenting to performance, 87A-1-207 

Sale of goods, 87A-2-101 to 87A-2-725—See SALES 

Saving of certain laws from repeal by code, 87A-10-103 

Secured transactions, 87A-9-101 to 87A-9-507—-See SECURED TRANSACTIONS 

Severability of provisions, 87A-1-108 

Short title, 87A-1-101 

Singular includes plural, 87A-1-102 

Storage deposits, applicability to, 20-314 

Supplementary general principles of law applicable, 87A-1-103 

Territorial application by agreement, 87A-1-105 

Time allowed for required actions, 87A-1-204 

Transitional provisions, 87A-10-102 

Usage of trade, application, 87A-1-205 

Variation of terms by agreement, 87A-1-102 

Waiver of claim or right without consideration, 87A-1-107 

~ Warehouse receipts, 87A-7-101 to 87A-7-210, 87A-7-401 to 87A-7-603—See WARE- 

HOUSE RECEIPTS 


UNIFORM DISPOSITION OF UNCLAIMED PROPERTY ACT 
See PROPERTY, Unclaimed property, 67-2201 to 67-2230 


UNIFORM FACSIMILE SIGNATURES OF PUBLIC OFFICIALS ACT 
See PUBLIC OFFICERS AND EMPLOYEES, Facsimile signatures of public 
officials 


UNIFORM PRINCIPAL AND INCOME ACT 
Text, 67-1901 to 67-1916—See PRINCIPAL AND INCOME ACT 
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UNIFORM RECIPROCAL ENFORCEMENT OF SUPPORT ACT 
See SUPPORT, Reciprocal enforcement, 93-2601-41 to 93-2601-82 


UNITED STATES 
Installations and facilities donated to state, acceptance by board of examiners, 81-1101.1 
Migratory bird reservations, consent to acquisition, 83-113 


UNIVERSITY OF MONTANA 
See COLLEGES AND UNIVERSITIES 


URBAN RENEWAL LAW 
See CITIES AND TOWNS, Urban renewal law 


USURY 
Secured Transactions chapter, usury law not affected by, 87A-9-201 


Vv 


VEHICLE EQUIPMENT SAFETY COMMISSION 


Accounts of commission, inspection by state examiner, 32-21-174 

Budgets submitted to state budget director, 32-21-173 

Co-operation of governmental agencies with commission, 32-21-171 

Creation by terms of interstate compact, 32-21-166 

Documents of commission to be filed with highway patrol board, 32-21-172 
Legislative approval required for rules and regulations of commission, 32-21-168 
Notices to be filed with highway patrol supervisor, 32-21-172 

Representation of Montana on commission, 32-21-169 

Retirement of commission employees, 32-21-170 


VENEREAL DISEASE 


Blood tests, standards and laboratories approved by department, 69-4611 
birth certificate to show whether test given, 69-4614 
positive results reported to department, 69-4613 
follow-up procedures on reports of positive tests, 69-4615 
pregnant women, testing required, 69-4612 
Certificates of freedom from disease, restrictions on issuance and -use, 69-4609 
Consent by minors to medical or surgical care, 69-6101 to 69-6105—See CHILDREN 
AND MINORS 
Definition of disease, 69-4601 
Disclosure of information on persons infected, restrictions, 69-4610 
Drugs for treatment of disease, restrictions on sale or recommendation, 69-4608 
Educational campaigns for control of disease, 69-4602 
Examination of suspects required by health officer, 69-4605 
Exposure of other persons prohibited, 69-4601 
misdemeanor, 69-4617 
report of exposure to state department, 69-4607 
Federal funds, acceptance and use for control of disease, 69-4603 
Isolation of persons who refuse examination or treatment, 69-4605 
Penalty for violation of chapter or rules, 69-4617 
Prisoners, examination and treatment for disease, 69-4606 
Reports of cases by physicians, 69-4604 
exposure of other persons to be reported, 69-4607 
Rules of state board having effect of law, 69-4616 
State department’s functions with respect to disease, 69-4602 . 
Treatment required by health officer, 69-4605 


VENUE 


Change of venue in civil cases, procedure, M. R. Civ. P., Rule 12(b) 
Criminal cases, 95-401 to 95-412—See CRIMINAL PROCEDURE, Venue 
Rules of civil procedure do not affect venue, M. R. Civ. P., Rule 82 


VERDICTS 


Coroner’s inquest, verdict in writing, contents, 95-807 

Criminal cases, 95-1909, 95-2006—See CRIMINAL PROCEDURE. Verdicts 
Directed verdict, motion for, M. R. Civ. P., Rule 50 ; 
Interrogatories to jury, M. R. Civ. P., Rule 49(b) 
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VERDICTS (Continued) 


Judgment, entry on verdict, M. R. Civ. P., Rule 58 
Judgment notwithstanding the verdict, motion for, M. R. Civ. P., Rules 50(b) to (d) 
conditional rulings on grant of motion, M. R. Civ: P., Rule 50(c) 
denial of motion, M. R. Civ. P., Rule 50(d) 
Number of jurors required to concur in civil cases, M. R. Civ. P., Rule 48 
Special verdicts, M. R. Civ. P., Rule 49(a) 


VETERANS 


Bonds for payment or redemption of compensation bonds, 79-2202, 79-2205 
Burial of veteran, duties of county clerk, 71-123 
Home for veterans 
cost of support, payment by resident or responsible person, 80-1601 to 80-1604— 
See STATE INSTITUTIONS, Cost of support of residents 
eligibility for residence in home, 80-1803 
wives and widows admitted as space allows, 80-1801 
Federal money, acceptance and use for benefit of home, 80-1804 
industrial activities permitted, 80-1501 to 80-1503—See STATE INSTITUTIONS, 
Industrial activities permitted 
location, 80-1801 
management and control of home, 80-1401 to 80-1409—See STATE INSTITU- 
TIONS, Department of institutions 
purpose of home, 80-1801 
superintendent to be honorably discharged veteran, 80-1802 
Organizations housed in Veterans and Pioneers Memorial Building, 78-202 


VETERANS AND PIONEERS MEMORIAL BUILDING 
See STATE CAPITOL, 78-202 


VETERANS’ MEMORIAL MONEYS 


Appropriations, requests for, 78-302 
Commission abolished, 82-3322 
Purpose of expenditures, 78-302 


VETERINARY MEDICINE 


Alcoholic beverage, administration by veterinary, 4-138 

Compensation of members and officers of board of examiners, 66-2203 

Corporations for practice of veterinary medicine, 15-2101 to 15-2116—See PROFES- 

SIONAL SERVICE CORPORATIONS © 

Examination of applicants for license to practice, 66-2204 

Moneys received by board of examiners, deposit and use, 66-2203 

Pregnancy and fertility testing within scope of practice, 66-2209 
exemptions from veterinary practice law unimpaired, 66-2209.2 
testing of own animals not prohibited, 66-2209.1 

Qualifications of applicants for license to practice, 66-2204 

Records of board of examiners, 66-2203 

Report of board of examiners to governor, 66-2203 

’ Temporary permit to practice, 66-2204 


VITAL STATISTICS 


Adoption report filed by clerk of court, 69-4433 
. substitute birth certificate, issuance, 69-4420 
recording of substitute certificate, 69-4421 
restoration of original certificate on annulment of adoption, 69-4421 


Annulment of marriage, certificate prepared and forwarded by clerk of court, 69-4433 
information required in certificates, 69-4411 
report prepared by clerk, contents, 69-4434 
Birth certificates, filing required, 69-4413 
adoption of child, issuance of substitute certificate, 69-4420 
recording of substitute certificate, 69-4421 
restoration of original on annulment of adoption, 69-4421 
amendment of certificate permitted, 69-4416 
notation on altered certificate, 69-4417 
probative value of altered certificate, 69-4419 
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VITAL STATISTICS (Continued) 


Birth certificates, filing required (Continued) 

delayed certificate, filing permitted, 69-4416 

notation on delayed certificate, 69-4417 

probative value of delayed certificate, 69-4419 
evidentiary value of certificates, 69-4412 
forwarding and filing of original certificates, 69-4411 
foundlings, report constituting certificate, 69-4415 
illegitimacy disclosed only on court order, 69-4422 
information required in certificates, 69-4411 , 
judicial procedure for establishment of date and place of birth, 69-4418 
legitimation of child, issuance of new certificate, 69-4423 
syphilis test to be noted on certificate, 69-4614 
unattended births, supplementary report by registrar, 69-4414 


Burial permit required for disposition of dead body, 69-4428 
delay in determining cause of death, issuance of permit, 69-4427 
importation of body into state, indorsement of permit, 69-4429 
Certified copy of certificates furnished on request, 69-4406 
fee for certified copy, 69-4407 
disposition of fees, 69-4408 
local registrars not to issue certified copies, 69-4411 


Death certificate, preparation and filing, 69-4425 
amendment of certificate permitted, 69-4416 
burial permit, certificate or notice of delay required for, 69-4428 
delay in determining cause of death, notice of reason required, 69-4427 
evidentiary value of certificates, 69-4412 
filing and forwarding of original certificates, 69-4411 
information included in certificates, 69-4411 
information to be furnished state registrar on demand, 69-4435 
time of filing, 69-4424 
unattended death, information used to complete certificate, 69-4426 


Definition of terms, 69-4401 
Disclosure of information from records restricted, 69-4404 
governmental agencies, disclosure to, 69-4405 
illegitimacy, court order required for disclosure, 69-4422 
statistical use of information permitted, 69-4405 
Divorce certificate, preparation and forwarding by clerk of court, 69-4433 
evidentiary value of certificates, 69-4412 
information furnished to state registrar on demand, 69-4435 
information to be included in certificate, 69-4411 
report by clerk, contents, 69-4434 
Institutions to report information pertaining to inmates or patients, 69-4430 
Local registrars, appointment and supervision, 69-4409 
deputies, appointment, 69-4410 
fees paid to local registrars, 69-4431 
Marriage certificates filed, report to state board, 69-4432 
evidentiary value of certificates, 69-4412 
information included in certificates, 69-4411 
information to be furnished state registrar on demand, 69-4435 
State department powers and duties, 69-4403 
State-wide system established by department, 69-4402 
Violations of act or regulations 
local registrars to report violations, 69-4410 
major violations, penalty, 69-4436 
minor violations, penalty, 69-4437 


VOCATIONAL SCHOOL FOR GIRLS 
See STATE INSTITUTIONS, Juvenile facilities, 80-2202 et seq. 


Ww 
WAGES 
Assignment of claims against state, 83-901 to 83-904 
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WAGES (Continued) 


Assignments excluded from Uniform Commercial Code, 87A-9-104 
Payment of 
failure to pay when due 
assignment and prosecution of claim by commission, 41-1314.2 
- investigations and inspections by commissioners, 41-1314.1 
separation from employment before payday, when payable, 41-1303 


Restaurant, Bar and Tavern Wage Protection Act 
affidavit of ownership of equipment required of lessees, 41-2005 
time of filing affidavit, 41-2006 


bond required of lessee engaging in business, 41-2002 
amount of bond required, 41-2005 
cancellation of bond revokes certificate, 41-2006 
condition of bond, 41-2006 
discharge of sureties from further liability, 41-2010 
increase in bond required by commissioner, 41-2010 
new bond required by commissioner, 41-2010 
state as obligee of bond, 41-2006 
time of filing bond, 41-2006 


certification of lessee on filing of bond, 41-2009 

crediting and use of application fees, 41-2011 

revocation of certificate by cancellation of bond, 41-2006 
definition of terms, 41-2004 
injunction against engaging in business until bond filed, 41-2008 
lessor’s liability for wages unpaid by lessee, 41-2007 
purpose of act, 41-2003 
short title, 41-2001 


- WAIVER 
Affirmative defense, M. R. Civ. P., Rule 8(c) 


WAR 


Continuity in government, post-enemy-attack 
citation of act, 82-3801 
city or town executives, succession to offices, 82-3805 
city or town governing bodies, succession to membership, 82-3804 
constitutional provision, basis for act, V, 46; 82-3801 
county commissioners, succession to board membership, 82-3803 
duration of operation of act, 82-3809 
governorship, succession to, 82-3802 
quorum for state or local governing bodies, 82-3806 
seat of local government, moving, 82-3808 
seat of state government, moving, 82-3807 
Resource management, post-enemy-attack 
citation of act, 77-1501 
definition of terms, 77-1503 
emergency resource planning committee, members, 77-1504 
governor 
emergency resource planning committee, 77-1504 
powers and duties, 77-1505 
proclamation of emergency, 77-1506 
legislative findings, 77-1502 
policy of state, 89-1502 
proclamation of emergency by governor, 77-1506 
judicial inquiry as to proclamation and facts, 77-1507 
violation of rules and regulations, penalty, 77-1508 


WAREHOUSE RECEIPTS 

See ae: on bailment, terms in receipt prescribing time and manner of instituting, 
87A-7-204 

Altered receipt, enforceability, 87A-7-208 

Attachment of goods covered by documents, procedure required, 87A-7-602 

Authenticity of third-party documents presumed, 87A-1-202 
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WAREHOUSE RECEIPTS (Continued) 

Bills of lading law, provisions included in but. omitted from warehouse receipts law, 
87A-7-105 

Bond against withdrawal required by law, effect of receipt issued by owner of goods, 
87A-7-201 

Care required of warehousemen to prevent loss or injury to goods, 87A-7-204 

Citation of Uniform Commercial Code chapter, 87A-7-101 

Claims based on bailment, terms in receipt prescribing time and manner of presenting, 
87A-7-204 

Commercial Paper chapter inapplicable to receipts, 87A-3-103 

Conflicting claims to goods, warehouseman compelling interpleader, 87A-7-603 

Contents required or permitted in receipts, 87A-7-202 

Course of dealing between parties, application, 87 A-1-205 

Damages for loss or injury to goods, limitation by contract, 87A-7-204 

Defenses defeated by negotiation of receipt, 87A-7-502 

Definition of terms, 87A-7-102 

general definitions in Uniform Commercial Code, 87A-1-201 


Delivery of goods by warehouseman 

destroyed receipt, 87A-7-601 

failure to require receipt, criminal penalty, 88-154 

good faith delivery exonerating warehouseman, 87A-7-404 

lien lost by voluntary delivery, 87A-7-209 

lien to be satisfied before delivery, 87A-7-403 

lost receipt, 87A-7-601 

obligation of warehouseman to deliver, 87A-7-403 

persons who may require delivery, 87A-7-403 

stolen receipt, 87A-7-601 

surrender of document required before delivery, 87A-7-403 

termination of storage by warehouseman, 87A-7-206 
Destroyed receipts, obtaining delivery of goods, 87A-7-601 
Deterioration of goods, notice by warehouseman to remove, 87A-7-206 
Duplicate receipt, rights and liabilities of parties under, 87A-7-402 

criminal penalty for issuance, 88-152 . 


Endorsement of receipt 
default by warehouseman or previous endorser, endorser not liable for, 87A-7-505 
negotiation, when endorsement required for, 87A-7-501 
nonnegotiable receipt, effect of endorsement, 87A-7-501 
transferee’s right to require necessary endorsement, 87A-7-506 
Federal law controlling over Commercial Code chapter, 87A-7-103 
Formal requirements of receipt, 87A-7-202 
Fungible goods covered by receipt 
buyer from warehouseman takes free of claim under receipt, 87A-7-205 
commingling permitted, 87A-7-207 
overissue of receipts, persons entitled to goods, 87A-7-207 
liability of issuer for damages, 87A-7-402 
Good faith required, 87A-1-203 
Hazardous goods, sale or disposition by warehouseman, 87A-7-206 
Interpleader of conflicting claims to goods, 87A-7-603 ; 
Irregularities in issue of receipt, obligations of issuer unaffected, 87A-7-401 
Judicial process against goods covered by receipt, procedure required, 87A-7-602 
Letter of credit requirements, law governing adequacy, 87A-7-509 
License required for issuance of receipts, effect of receipt issued by owners of goods, 
87A-7-201 
Lien of warehouseman 
charges covered by lien, 87A-7-209 
delivery of goods causing loss of lien, 87A-7-209 
delivery of goods, satisfaction of lien required for, 87A-7-403 
enforcement of lien, procedure, 87A-7-210 
persons against whom lien enforceable, 87A-7-209 
refusal to deliver goods causing loss of lien, 87A-7-209 
sale of goods to enforce lien, 87A-7-210 
termination of storage at warehouseman’s option, sale of goods on, 87A-7-206 
Lost receipts, obtaining delivery on, 87A-7-601 
Misdescription of goods in receipt, liability of issuer, 87A-7-203 
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WAREHOUSE RECEIPTS (Continued) 


Negotiability of receipt, requirements for, 87A-7-104 
Negotiation of receipt 
defenses defeated by negotiations, 87A-7-502 
delivery required for negotiation, 87A-7-501 
endorsement necessary to title, right of holder to require, 87A-7-506 
endorsement, when required for negotiation, 87A-7-501 
formal requirements for negotiation, 87A-7-501 
rights acquired by holder to whom negotiation made, 87A-7-502 
title required by holder to whom negotiation made, 87A-7-502 
warranties of negotiator, 87A-7-507 
intermediary delivering documents, 87A-7-508 


Nonreceipt of goods described, liability of warehousemen, 87A-7-203 
Omission of required terms from receipt, liability of warehousemen, 87A-7-202 
Perishable goods, removal on notification by warehouseman, 87A-7-206 
Persons who may issue receipts, 87A-7-201 
Prior interest prevailing over interest represented by receipt, 87A-7-503 
Regulatory laws controlling over Commercial Code chapter, 87A-7-103, 87A-10-103 
Removal of goods from storage on warehouseman’s notice, 87A-7-206 
Reservation of rights by party while performing or accepting performance, 87A-1-207 
Sale contract requirements, law governing adequacy, 87A-7-509 
Sale of goods to enforce warehouseman’s lien, 87A-7-210 
Security interest in receipt, manner of perfection, 87A-9-304 

possession taken by secured party, 87A-9-305 


Security interest reserved by warehouseman, enforceability, 87A-7-209 
Separation of goods required, 87A-7-207 
Short title of Uniform Commercial Code chapter, 87A-7-101 
Stolen receipts, obtaining delivery on, 87A-7-601 
- Termination of storage at warehouseman’s option, 87A-7-206 
Time allowed for required actions, 87A-1-204 
Transfer of receipt 
endorsement necessary to title, right of transferee to require, 87A-7-506 
notification to warehouseman of transfer, adverse interest perfected before, 
87 A-7-504 
rights acquired by transferee, 87A-7-504 
title acquired by transferee, 87A-7-504 — 
warranties of transferor, 87A-7-507 
intermediary delivering receipt, 87A-7-508 


Unaccepted delivery order, negotiation of receipt defeating title based on, 87A-7-503 
Unauthorized issuance, obligations of issuer unaffected, 87A-7-401 
Unknown goods, description in receipt, 87A-7-203 
Usage of trade, application, 87A-1-205 
Warranties by transferor of receipt, 87A-7-507 
intermediary delivering receipt, 87A-7-508 
Wrongfully procured receipts, when defeated by prior interest, 87A-7-503 


WARM SPRINGS STATE HOSPITAL 
See also STATE INSTITUTIONS 
Alcoholism services center, function and procedures, 80-2404 
Convalescent leave of patients, 38-502 
reports by person under whom patient placed, 38-505 
termination of leave, 38-504 
Cost of support, payment by resident or responsible person, 38-119, 80-1601 to 80-1604 
Definition of terms, 80-2401.1 
Discharge of patients on report of medical staff, 38-109 
maintenance of indigents after discharge, 38-110 
Division of mental hygiene, hospital in, 80-2401—See INSANE AND MENTALLY 
ILL, Division of mental hygiene 
Industrial activities permitted, 80-1501 to 80-1503 
Location of hospital, 80-2401 | 
Management and control of hospital, 80-1401 to 80-1409 
Nonresident insane persons, receipt pending return to state of residence, 38-120 
Purpose of hospital, 80-2401 
Superintendent, qualifications, 80-2402 
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WARM SPRINGS STATE HOSPITAL (Continued) 


Transfer of patients from other institutions 
Boulder river school and hospital, 80-2308 
center for the aged, 80-2502 
children’s center, 80-2106 
Galen state hospital, 80-1703 RF AU 
juvenile facilities of department of institutions, 80-2209 
prison inmate, commitment proceedings, 80-1908 


WARRANTS 
City and town warrants, investment of municipal funds in, 11-1310 


WARRANTY 
Economic poison, warranty accompanying manufacture or sale, 27-203 


WATER COMPANIES 


Financing statements of utility, contents and place of filing, 87A-9-302.2 
definition of terms, 87A-9-302.1 
Uniform Commercial Code, application, 87A-9-302.3 


WATER CONSERVANCY DISTRICTS 


Annexation of realty, 89-3439 

preannexation bonds not lien without prior agreement, 89-3440 
Assessments, 89-3416, 89-3419 
Benefits, 89-3401 
Bonds, issuance of, 89-3426 

amount to be issued, 89-3427 

election, 89-3428, 89-3429 

interim receipts, 89-3432 

maximum term and interest rate, 89-3426 

redemption, 89-3435 

refunding authorized, 89-3435 

registration of bonds, 89-3433 

resolution, 89-3428, 89-3430 

retirement fund, 89-3436 

sale, 89-3430 

proceeds, 89-3434 

tax exempt status, 89-3431 
Condemnation authorized, 89-3420 
Definitions, 89-3403 
Directors, powers of, 89-3414 

budgetary duties, 89-3417, 89-3418 
Dissolution of district, 89-3442 to 89-3447 
Elections after organization, procedures, 89-3424 

challenges, 89-3425 

qualification of electors, 89-3423 
Exclusion of territory from district, 89-3441 
Electric energy, 89-3448 
Merger of districts, 89-3438 
Organization of districts 

corporate surety bond, 89-3412 

directors, 89-3412 

election on, 89-3409 

filing of documents, 89-3410 

meetings, 89-3413 

officers, 89-3413 

reimbursement for election expenses, 89-3411 
Organization petition, court hearing on, 89-3409 
Other agencies unaffected, 89-3449 
Participation in federal programs, 89-3415 
Preliminary survey, request for, 89-3404 
Procedure for organization, 89-3408 
Purpose of act, 89-3402 
Request for district, water board’s action upon receipt of, 89-3405 to 89-3407 
Revolving funds, 89-3437 
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WATER CONSERVANCY DISTRICTS (Continued) 


State examiner’s duties, 89-3422 
Surplus funds, investment of, 89-3419 


WATER CONSERVATION 


Scene OODRCON L@ Laan DaIwWATERAGONSERVATION: SOlTE*AND 
WVEALL ER eG @OIN SE NGAGE LO NPV Ad ie CONSERVANCY “DiS ERICTS: 
WATE RR ESOURCES BOARD, WALERKS AND WARE R RIGHTS; 
WATER SUPPLY 


WATER POLLUTION 
See WATER SUPPLY 


WATER RESOURCES BOARD 


Actions at law, powers and duties of board, 89-118 
Appropriation of water by board, declaration of intention, 89-121 
Attorney general, duties as legal adviser to board, 89-103 
Citation of act, “Montana Water Resources Act of 1967,” 89-101.1 
Compensation of appointed board members, 89-103 
Contributions and appropriations, power of board to accept, 89-120 
Co-ordination of development and use of water resources, state policy, 89-101.2 
Damaged or destroyed property, restoration or repair by board, 89-120 
Definition of terms, 89-102 
Director, qualifications and appointment, 89-103.1 
powers and duties, 89-103.2 
salary, 89-103.3 
Earmarked moneys available for board, sources, 89-401 
payment of expenses from earmarked funds, 89-402 
Employees of board, salaries, 89-103, 89-103.3 
Ground water regulation, filing of declaration, duties as administrator, 89-2913 
Inventory of water resources, powers and duties of board, 89-132.1 
Irrigation districts, creation of, duties of board, 89-1201 
Liability of board restricted to moneys provided, 89-120 
Meetings of board, quorum, 89-103 
Members of board, 89-103 
Officers of board, 89-103 
Policy of state, declaration of, 89-101.2 
Records of declarations of appropriations, copies forwarded to board, 89-813 
Revenue bonds, negotiability and terms, moneys applied to retirement, 89-109 
Rules and regulations adopted by board, 89-132.1 
Salaries of director and employees, 89-103.3 
State water plan, state policy, powers and duties of board, 89-101.2, 89-132.1 
Surveys and examination of streams, duties of board, 89-851 
Transfer of powers from Carey Land Act board and state engineer, 89-103.4 
funds and appropriations transferred, 89-103.6 
obligations previously assumed unimpaired, 89-103.8 
records and property transferred, 89-103.5 
Yellowstone Compact obligations unimpaired, 89-103.7 
Weather modification, administration of act by board, 89-311 


WATERS AND WATER RIGHTS 


‘Adjudication of water rights 
action for adjudication brought by water conservation board, 89-848 
policy of state, 89-847 
referee, appointment to take testimony in water case, 89-849 
surveys and examinations by water conservation board, 89-851 
Appropriation of waters, 89-801 
established rights unaffected, 89-801.1 
notice of appropriation, 89-801.2 
Columbia interstate compact, 89-3201 to 89-3207—See COLUMBIA INTERSTATE 
COMPACT 
Conservancy districts—See WATER CONSERVANCY DISTRICTS 
Drainage districts—See DRAINAGE DISTRICTS 
Fish and game affected by construction projects, 26-1501 to 26-1507—See FISH AND 
GAME, Construction projects affecting fish and game 
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WATERS AND WATER RIGHTS (Continued) 


Flood control and water conservation projects, municipal participation, 89-3301 to 
89-3314—-See FLOOD CONTROL AND WATER CONSERVATION 
Ground water regulation 
abandonment as question of fact, 89-2925 
appeal to district court 
appearance by parties, 89-2922 
findings, conclusions, and orders of court, 89-2922 
procedure on appeal, 89-2921 
right to appeal, 89-2920 
appeal to supreme court, 89-2923 
attorney general to assist in enforcement, 89-2930 
beneficial purpose required for appropriation, 89-2925 
change of location of well, effect and notice to administrator, 89-2924 
compilation of information by administrator, 89-2933 
contamination of ground water, measures to prevent, 89-2926 
controlled ground water areas 
authority of administrator to designate, 89-2914 
hearing on proposal to establish, 89-2915 
modification of previous order, 89-2915 
notice of hearing on proposal for establishment, 89-2914 
order limiting withdrawals of ground water in area, 89-2915 
permit required to appropriate in controlled area, 89-2918 
supervisors, appointment by administrator, 89-2932 
county attorneys to assist in enforcement, 89-2930 
definition of terms, 89-2911 
entry of premises, rights of state agents, 89-2927 
fees for filing of documents, 89-2935 
hearing to determine priorities 
initiation by claimant or administrator, 89-2916 
order, contents, filing, and effect, 89-2917 
parties to be included in hearing, 89-2916 
hearing to review previous order, 89-2919 
information available to public, 89-2928 
inspection rights of state agents, 89-2927 
investigations requested by administrator, 89-2933 
notice of appropriation, contents and filing, 89-2913 
notice of completion, contents and filing, 89-2913 
oath, administration to witness, 89-2934 
Beene ae conservation commission, jurisdiction over oil wells producing water, 
-291 
penalties for violation of act, 89-2936 
pre-existing uses, priority, 89-2912 
priority of appropriative rights, 89-2912 
reports required are additional to other requirements, 89-2929 . 
rules and regulations, promulgation and enforcement, 89-2931 
subpoena powers of administrator, 89-2934 
supervisors, appointment by administrator, 89-2932 
waste of ground water, measures to prevent, 89-2926 
Interstate compacts, negotiation by water conservation board, 81-2009 
Irrigation districts—See IRRIGATION DISTRICTS 
St ee civil procedure, application to special proceedings, M. R. Civ. P., Rule 81(a), 
able A 
Taxability of water rights used for irrigation, 84-206 
Water commissioners, appointment and authority in general, 89-1001 
ae ge sources board, establishment, members, 89-103—See WATER RESOURCES 
ence modification activities, 89-310 to 89-331—See WEATHER MODIFICA- 
Yellowstone river waters 
appropriation statement to be filed with water conservation board, 89-907 
information given to compact commission by water conservation board, 89-914. 
records of water diverted, filing with water conservation board, 89-909 
rules and regulations for enforcement of compact, 89-912 
weir or other measuring device, duty to install, 89-908 
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WATER SUPPLY 


Boats, discharge of waste prohibited, 69-3508.1 — 
decals, 69-3504.1 
equipment required on boats, 69-3505 
penalty for violations, 69- 3508. Z 
Cities furnishing water to industries and persons outside city, 11-1001 
Classification of waters for most beneficial use, 69-4813 
appeal from decision at rehearing, procedure, 69-4816 
hearings on classification, notice, 69-4814 
industrial use, criteria for classification, 69-4803 
rehearing of order, procedure, 69-4815 
Co-operation by state board with other agencies, 69-4808 
Council for control of water pollution, composition, 69-4810 
co-operation of other state agencies required, 69-4819 
expenses of council, payment, 69-4811 
meetings of council, 69-4812 
officers of council, 69-4812 
powers and duties of council, 69-4813 
terms of council members, 69-4811 
Definition of terms relating to ‘pollution, 69-4802 
domestic supply, law for protection of, 69-4902 


Domestic water supply, protection 
appeal from state board rules and standards, 69-4907 
definition of terms, 69-4902 
penalty for violations, 69-4908 
policy of state, 69-4901 
prohibited acts endangering water supply, 69-4905 
penalty for violation, 69-4908 
state board of health to administer law, 69-4903 
powers and duties of state board, 69-4904 
well-drillers, information to state board, 69-4906 


Tadeeical use, criteria for classification of waters for, 69-4803 
Orders of state board or council, compliance required, 69-4817 
injunction to enforce order, 69-4818 


Permits required for disposal system or discharge of waste, 69-4806 
examination and approval of plans, 69-4809 
person increasing source of waste required to install treatment works, 69-4807 
plans and specifications required for permit, 69-4807 
revocation of permit for violations, 69-4807 


Policy of state with respect to water quality, 69-4801 
domestic uses, water used for, 69-4901 


Powers of state department, 69-4808, 69-4809 
Privately owned waters, chapter not applicable to, 69-4804 
State board of health to administer law, 69-4805 

domestic water supply, law for protection of, 69-4903 


Subdivisions subject to sanitary restrictions, 69-5003 
definition of “subdivision,” 69-5002 
plat not accepted unless in compliance, 69-5004 
policy of state, 69-5001 
’ rules and standards for enforcement of requirements, 69-5005 
Water pollution control facilities, board of health to administer state matching funds, 
- 6§9-4808.1 


WATER TREATMENT PLANTS AND DISTRIBUTION SYSTEMS 


Board of certification, composition and functions, 69-5903 
Certification of operators by director, 69-5905 

application for certificate, 69- 5908 

examination waived for experienced operators, 69-5906 

fees for certificate, 69-5909 

disposition of fees, 69-5908 

issuance and display of certificate, 69-5907 

reinstatement of suspended or revoked certificate, 69-5909 

renewal of certificates, 69-5909 

requirement of certified operator for plant or system, 69-5906 

retention of certificate after termination of employment, 69-5907 
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WATER TREATMENT PLANTS AND DISTRIBUTION SYSTEMS (Continued) 


Certification of operators by director (Continued) 
suspension or revocation of certificate, 69-5909 
term of certificate, 69-5909 
unlawful to operate plant or system without certified operator, 69-5911 
Classification of plants and systems, factors considered, 69-5904 
Definition of terms, 69-5902 
Policy of state, 69-5901 
Rules and regulations of board, 69-5910 
Violations of act or rules as misdemeanor, 69-5912 


WATER WELLS 
Contractors 
actions for compensation, proof of valid license required, 66-2612 
appeals from decisions of examining board, 66-2611 
application for license, contents and filing, 66-2606 
board of health powers unaffected by license act, 66-2614 
bond required of licensees, 66-2609 
citation of license act, 66-2601 
contractors previously in business, licensing, 66-2606 
definition of terms used in license act, 66-2602 
drilling on own land exempt from license act, 66-2602 
employees of contractor exempt from license act, 66-2602 
enforcement powers of examining board, 66-2605 
examination of applicants for license, 66-2608 
examining board, creation, composition and organization, 66-2604 
expiration of licenses, 66-2607 
fees for license, 66-2606 
inspection of wells by examining board, 66-2605 
issuance of license, 66-2606 
license required for construction of wells, 66-2603 
penalties for violations of license act, 66-2613 
public interest affected by business of drilling, 66-2603 
purpose of license act, 66-2602 
qualifications of applicants for license, 66-2608 
renewal of licenses, 66-2607 
revocation or suspension of license, 66-2610 
failure to renew as ground for revocation or suspension, 66-2607 
rules and regulations of examining board, 66-2605 
separability of provisions of license act, 66-2614 
successor in interest to licensee, completion of business by, 66-2615 
temporary license, requirements and issuance, 66-2606 
training programs, establishment by examining board, 66-2605 
Records and data supplied to state board of health, 69-4906 


WEAPONS 
Prisoner possessing weapon, penalty, 94-3527.1 


WEATHER MODIFICATION 


Account in agency fund, establishment, 89-325 
Acquisition of property by board, 89-312 
Administration by water resources board, expenses of members, 89-311 
Advisory committees, establishment by board, 89-312 
Contributions and appropriations, power of board to accept, 89-312 
Expenses, payment from license and permit fees, 89-325 
Liability of state and agents, not liable for acts of private persons, 89-330 
License required, 89-313 

applications, review by board, 89-314 

exemptions from fee requirements, 89-314 

fee for license, 89-317 

issuance of license, 89-315 

qualifications of applicants, 89-315 

renewal of license, 89-316 

suspension or revocation, grounds for, procedure, 89-329 

term of license, 89-316 
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WEATHER MODIFICATION (Continued) 


“Operation” defined, 89-319 
Permits required, 89-313 
activities limited by terms of permit, 89-320 
fee, time of payment, 89-324 
issuance of permits, 89-318 
notice of intention to apply for permit, 89-320 
contents of notice, 89-321 
publication of notice, 89-322 
proof of financial responsibility by applicant, 89-323 
requirements for permit, 89-318 
separate permit for each operation, 89-319 
suspension or revocation, grounds for, procedure, 89-329 


Records of operations by licensees, contents, open to public, 89-326, 89-328 
Reports of operations, requirements, open to public, 89-327, 89-328 
Violation of act, misdemeanor, 89-331 

“Weather modification and control” defined, 89-310 


WEEDS 
See COUNTIES, Weed control 


WEIGHTS AND MEASURES 


American and metric systems recognized, 90-154 
Citation of act, 90-194 
Commodities, sale of 
berries and small fruits, 90-184 
bread, 90-178 
bulk delivery, duplicate delivery ticket required, 90-182 
butter, oleomargarine and margarine, 90-179 
flour, cornmeal and hominy grits, 90-181 
fluid dairy products, 90-180 
furnace and stove oil, delivery ticket, 90-183 
in general, 90-170 
exceptions, 90-170 
meat, poultry and seafood, sale by weight, 90-177 
method of sale, 90-170 to 90-174 
advertising of packages, statement of quantity, 90-174 
misleading packages, 90-173 
packages, 90-170 
random packages, declarations of unit price, 90-172 
misrepresentation of price prohibited, 90-176 
net weight, use of in sales, 90-175 


Conflicting laws repealed, 90-193 

Construction of contracts, 90-185 

Definitions, 90-153 

Definitions of special units of measure, 90-155 

. Field standards, 90-157 

Fractional parts of unit of weight or measure, 90-185 
Injunction, 90-189 

National Bureau of Standards’ definitions, tables and equivalents recognized, 90-154 
Offenses and penalties, 90-188 

hindering or obstructing officer, 90-186 
impersonation of officer, 90-187 

prosecutions declared valid, 90-191 


Presumptive evidence, 90-190 
Repeal of conflicting laws, 90-193 
Separability clause, 90-192 
State sealer 
arrest without warrant, 90-167 
chief sealer, 90-158 
powers and duties, 90-168 
commissioner of agriculture as, 90-158 
commodities, regulations as to, 90-170 
complaints, investigation of, 90-163 
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WEIGHTS AND MEASURES (Continued) 


State sealer (Continued) 
correct weights and measures, marking as, 90-166 
deputies, appointment of, 90-158 
powers and duties, 90-168 
enforcement orders, 90-165 é 
general powers and duties, 90-159 
incorrect weights and measures 
disposition of, 90-166 
duty of owners, 90-169 
injunction, authorized to apply for, 90-189 
inspection of packages, 90-164 
police powers, 90-167 
regulations, 90-160 
seizures for use in evidence, 90-167 
specific powers and duties, 90-160 
_ testing, 90-161, 90-162 
State standards, 90-156 


WESTERN INTERSTATE CORRECTIONS COMPACT 
Adoption, contents, 95-2308 to 95-2312 


WILLS 


Devise or bequest to trustee of inter vivos trust established by testator 
effect of entire revocation of trust prior to death, 91-321 
property not deemed held under testamentary trust, 91-321 
validity, 91-321 


WINTER WORK PROGRAMS 


Definition of terms, 41-1901 
Legislative access to minutes of committee, 41-1907 
Municipal committees, composition and appointment, 41-1902 
meetings of committee, 41-1904 
minutes of committee, filing, 41-1907 
officers of committee, 41-1904 
service without compensation, 41-1903 
terms of members, 41-1903 


Promotion of program through advertising and public relations, 41-1905 
State employment service to cooperate, 41-1906 


WITNESSES 


Affirmation in lieu of oath, M. R. Civ. P., Rule 43(d) 
Coroner’s inquest, subpoena of witness, compelling attendance, writing and filing testi- 
mony, 95-805, 95-806, 95-808 
Criminal cases 
expenses of witnesses, 95-1801 , 
indigent defendants, procedure for obtaining subpoenas, 95-1801 
preliminary examination, exclusion or separation 
recognizance by or deposition after examination, 95-1203, 95-1204 
subpoena, requirements and form, 95-1801 
Fees payable to witnesses, 25-404 
disbarment proceedings, 93-2020 
Hostile witnesses, examination as on cross-examination, M. R. Civ. P., Rule 43(b) 
Interpreters, M. R. Civ. P., Rule 43(f) 
Masters, witnesses before, M. R. Civ. P., Rule 53(d) 
Mileage allowances for use of own vehicle, 59-801 
liability for approval of excess amount, 59-802 
Offer of proof, recording in case testimony excluded, M. R. Civ. P., Rule 43 (c) 
Subpoena, criminal cases, 95-1801 
Subpoena for attendance of witnesses, M. R. Civ. P., Rule 45(a) 


WORDS 
Printing, 19-103.1 
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WORKMEN’S COMPENSATION 


Access of board to employer’s books and records, 92-820 
Account in agency fund, holding in trust, 92-840 
Administrative expenses, account in earmarked revenue fund, 92-116 
Appeal to supreme court by claimant at expense of commission, 92-827 
Assessment of insurers, 92-1005 
Cessation of operation by employer, statement and return of deposit, 92-209 
Compensation 
biweekly payments, 92-715 
death, injuries causing, 92-704 
lump sum payments, 92-715 
occupational disease compensation, reduction by receipt of workmen’s compensa- 
tion, 92-1333 
partial disability, 92-703 
permanent total disability, 92-702 
schedule of specific injuries, 92-709 
second injury causing permanent and total disability, 92-709A 
temporary total disability, 92-701 
' unreasonable delay or refusal to pay, increase in award, 92-824.1 
Contractors included within term “employer,” 92-410 
independent contractor defense, when not available, 92-438 
Copy of testimony, exhibits, pleadings and records, furnishing to claimant without cost 
in event of action to review decision of board, 92-827 
Election by corporate officers not to be bound by act, 92-208 
“Employee” defined, 92-411 
Extraterritorial application, temporary employment in another state, 92-614 
Fees of board, amounts and disposition, 92-119 
Game wardens’ retirement benefits supplemental to workmen’s compensation, 68-1426 
Independent contractors excluded from coverage, 92-411 
defense of independent contractor, when not available, 92-438 
Industrial accident board 
biennial report to governor, 92-118 
ex officio members not to receive additional compensation, 92-108 
members, 92-104 
ape disease act, 92-1301 to 92-1368—See OCCUPATIONAL DISEASE 


a 
salary of appointed member, 92-104 
silicosis payments, administration, 71-1002 
transfer of records and payrolls to board, 71-1009 

term of office of appointed member, 92-104 
“Injury” defined, 92-418 
Insurance policies subject to provisions of act, 92-1005 
Insurance premium rates, 40-5601 to 40-5618—See INSURANCE, Workmen’s com- 

pensation insurance premium rates 

Insurer’s reserve for unearned premiums, 40-3008 
Legal representation of board, 92-120 


Medical and hospital services to be furnished, 92-706 
_ Plan No. 1, assessments against employer, 92-902 
Plan No 
' agricultural employer, election to come under plan, 92-1102 
assessments against employers, 92-1005 
employers eligible to elect plan, 92-1001 
form and manner of election, 92-1002 
renewal certificates, delivery to board, 92- 1006 


Plan No. 3 
account in agency fund, payments into, 92-1105 
advanced rate for dangerous places of employment, 92-1105.1 
agricultural employer, election to come under plan, 92-1102 
default in payments by employer 
action for collection of payments, 92-1114 
cancellation of coverage by board, 92-1114 
compromise of claim by board, 92-1114 
injury to employee during default, 92-1115 
remedies of employee, 92-1116 
subrogation of state to employee’s claim, 92-1116 
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WORKMEN’S COMPENSATION (Continued) 


Plan No. 3 (Continued) 
disbursements from account in agency fund, 92-1122 
dividends declared from surplus in account, 92-1110 
income from account in agency fund, crediting to account, 92-1123 
physician’s examination fee, 92-1119 
premiums paid by employers, 92-1101 
rates for insurance, determination by board, 92-1105 
reserve funds, investment, 92-1112 
segregated moneys, accounting by treasurer, 92-1113 
waiver of assessments when balance in account sufficient, 92-1106 
Presumption as to elections to be bound by act, 92-209 
Prosthetic appliances, repair or replacement, 92-706 
Reciprocity with other states, 92-614 
Record of proceedings and hearings, 92-827 
Records of employer, inspection by board, 92-820 
Rehabilitation of injured workmen 
account in agency fund, payments to and from, 92-1406 
administrative expenses not paid by funds provided, 92-1406 
completion of rehabilitation, certification to industrial accident board, 92-1402 
expenses payable to workman receiving training, 92-1403 
masculine includes feminine, 92-1404 
reconsideration of award after rehabilitation, 92-1402 
reference of workmen to vocational rehabilitation division, 92-1401 
Relief recipients working for county, coverage, 71-307, 92-411 wt 
Second injury causing total and permanent disability, account and payments, 92-709A 


Le 


YELLOWSTONE RIVER COMPACT 
Appropriation statement filed with water conservation board for waters taken, 89-907 
Information given to compact commission by water conservation board, 89-914 
Records of water taken, filing with water conservation board, 89-909 
Rules and regulations for enforcement of compact, 89-912 
Transfer of powers to water conservation board does not impair obligations, 89-103.7 _ 
Weir or other measuring device, duty to install, 89-908 
YOUTH FOREST CAMP 

See STATE INSTITUTIONS, Juvenile facilities, 80-2202 et seq. 


YOUTH GUIDANCE CENTERS 
Joint centers, establishment by two or more counties, 16-1008B 


Z 
ZONING . 
See PLANNING AND ZONING 


Highways, advertising and zoning regulation, 32-4701 to 32-4714—See HIGHWAYS 
BRIDGES AND FERRIES, Zoning regulation along highways 
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